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THE  CITATIONS  IN  THIS  BOOK 

include  all  from  the  following  Beports  and  all  preceding  them 
in  each  state  or  series  since  July  1,  1904 : 

U.  a 202      Mo.  App lis 

I4.  Ed 50       Mont 83 

Ted.  150      Neb 70 

144       Nev 2S 


Alaska    2      N.  H 73 

Aria.    7       N.  J.  Eq 69 

Ark.    78       N.  J.  L.   72 

CaL    148      N.  M.   11 

Cal.  App 2       N.  Y 185 

Colo 34      N.  C 140 

Colo.   App 20      N.  D 18 

Conn 78       Ohio    74 

Del 4   PennewiU        Okl 16 

na.    60      Or.    .47 

Ga.    126       Pa 215 

Idaho 11      B.  1 27 

HI.    224       a  C 74 

Ind.    "..  Its      a  D 18 

Ind.  App 36      Tenn 115 

Iowa    130      Tex 98 

Kan.    72      Tex.  Cr.   48 

Ky.   119       Tex.  Civ 88 

La.   116       Utah    29 

Me 101      Vt 78 

Md.  103      Va.    105 

Mass.    191       Wash 42 

Mich.    144       W.  Va.  58 

Minn.   97      Wis 128 

Miss 87      Wyo 14 

Mo 197      Am.  St.  Bep. 113 

with  duplicate  references  to  the  Reporter  System  and  to  L. 

(▼) 


m  DALLAS. 


3  Dall.  6-16,  1  L.  485,  GLASS  ▼.  THE  SLOOP  BETSEY. 

Syl.  2  (I,  18).     District  court's  admiralty  jurisdiction. 

Approved  in  Arnold  v.  Eastin,  116  Ky.  699,  76  S.  W.  856,  recording 
of  mortgage  in  place  other  than  home  port  of  vessel  does  not  impart 
constructive  notice. 

3  Dall.  17,  18,  1  L.  490,  UNITED  STATES  ▼.  HAMILTON. 

Syl.  1  (I,  20).    Habeas  corpus  to  admit  to  bail. 
Approved  in  Ex  parte  Moran,  144  Fed.  600,  circuit  courts  of  ap- 
peals may  issue  habeas  corpus  within  respective  jurisdictions. 

3  Dall.  1942,  1  L.  491,  BINGHAM  v.  CABBOT. 

(I,  21.)  Miscellaneous.  Cited  in  Watkins  v.  Mooney,  114  Ky.  652, 
71  S.  W.  624,  where  mayor  was  absent  for  a  day  at  another  town 
twenty-five  miles  distant,  president  of  aldermanic  board  cannot  ap- 
point police  commissioner. 

3  Dall.  42-54,  1  L.  602,  UNITED  STATES  ▼.  LAWEENCE. 

Syl.  1  (ly  23).    Mandamus  to  compel  decision. 

Approved  in  Gattermole  v.  Ionia  Circuit  Judge,  136  Mich.  280,  99 
N.  W.  3,  mandamus  does  not  lie  to  review  action  of  circuit  judge 
in  quashing  writ  and  to  compel  setting  aside  of  order. 

3  Dall.  54-120,  1  L.  507,  PENHALLOW  ▼.  DOANE. 

Syl.  3  (I,  25).    Admiralty  proceedings  are  in  rem. 

Approved  in  Erie  etc.  Transp.  Co.  ▼.  Erie  B.  Co.,  142  Fed.  12,  after 
decree  determining  fault  for  collision  and  damages  and  apportioning 
same,  admiralty  cannot  entertain  independent  suit  by  one  vessel  to 
enforce  contribution  for  cargo  damage. 

3  Dall.  121-132,  1  L.  635,  UNITED  STATES  ▼.  PETERS. 
Syl.  1  (I,  28).    Prohibition  to  district  judge. 
See  111  Am.  St.  Bep.  944,  note. 

8  DaU.  171184,  1  L.  556,  HYLTON  ▼.  UNITED  STATEa 
SyL  1  (I|  30).    Tax  on  carriages  not  direct  tax. 

Approved  in  People  v.  Beardon,  184  N.  Y.  447,  112  Am.  St  Bep^ 
637,  77  N.  E.  975,  upholding  tax  on  stock  transfers. 
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3  Dall.  37a-401  Kotes  on  U.  8.  Beports.  A 

8  DaU.  378382,  1  L.  644,  HOLLINGSWORTH  ▼.  VIRGINIA. 

S7L  1  (I,  53).  President  need  not  approve  constitational  amend- 
ment. 

Approved  in  Warfield  ▼.  Vandiver,  101  liTd.  117,  60  Atl.  542,  con- 
■titutional  amendment  need  not  be  presented  to  governor  before  sub- 
mission to  people. 

87L  2  (I,  53).    Eleventh  amendment,  suits  against  state. 

Approved  in  Alabama  etc.  School  v.  Addler,  144  Ala.  557,  42  So. 
117,  judgment  against  Alabama  Girls'  Industrial  School  is  void  for 
want  of  jurisdiction,  as  judgment  against  state. 

d  Dall.  382384,  1  L.  646,  BINGHAM  v.  CABOT. 

(I,  54.)  Miscellaneous.  Cited  in  Bobinson  v.  Peru  Plow  etc.  Co.,  1 
Okl.  149,  31  Pac.  990,  consent  cannot  give  jurisdiction. 

3  Dall.  386-401,  1  L.  648,  CALDEB  v.  BULL. 

87I.  1  (I,  57).    Ez  post  facto  laws  defined. 

Approved  in  Booney  v.  North  Dakota,  196  XT.  S.  325,  49  L.  497,  25 
Sup.  Ct.  264,  North  Dakota  act  of  1903,  changing  place  of  confinement 
to  penitentiary  before  execution  of  death  penalty,  is  not  ex  post  facto 
as  applied  to  conviction  before  its  passage;  Goode  v.  State,  50 
Fla.  47,  39  So.  462,  statute  changing  rules  as  to  sufficiency  of 
evidence  in  prosecutions  for  violations  of  liquor  laws  ex  post  facto 
as  to  offense  committed  prior  to  law;  State  v.  Tyree,  70  Kan.  205, 
78  Pac.  525,  where  one  convicted  prior  to  Indeterminate  Sentence 
Law  of  1903,  but  sentence  under  that  law,  such  law  ex  post  facto 
as  to  him;  State  v.  Booney,  12  N.  D.  150,  95  N.  W.  515,  act  of  1903, 
substituting  penitentiary  for  county  jail  as  place  of  confinement 
pending  execution,  and  directing  executions  at  penitentiary,  is  not 
ex  post  facto  as  to  one  convicted  before  its  passage;  Ex  parte  Larkin, 
1  Okl.  58,  25  Pac.  747,  11  L.  B.  A.  418,  Act  1st  Assem.  Okl.  T.,  §  1, 
continuing  in  force  Neb.  Cr.  Code,  is  not  ex  post  facto  as  to  offense 
already  committed. 

Syl.  3   (I,  83).    What  is  vested  right 

ApproviBH  in  Lohrstrofer  v.  Lohrstrofer,  140  Mich.  560,  104  N.  W. 
146,  holding  void  Comp.  Laws  1897,  §  552,  amending  law  requiring 
payment  of  register's  fees  on  4ppeal,  so  as  to  provide  for  reinstate- 
ment of  appeals  dismissed  for  nonpayment,  in  so  far  as  applicable 
to  appeals  dismissed  prior  to  passage  of  act;  Graham  v.  Great  Falls 
otc  Co.,  30  Mont.  400,  76  Pac.  810,  preferential  interest  given  success* 
f  al  contestant  under  21  Stat.  140,  not  vested  in  property  right. 

8yL  5  (I,  85).    Statutes  against  social  compact. 

Approved  in  Castner  v.  City  of  Minneapolis,  92  Minn.  86,  99  N.  W. 
S61,  holding  void  reimbursement  by  city  council  of  defeated  candidate 
for  oi&eo  for  oxpenses  of  contest;  State  v.  Barrett,  138  N.  C.  640, 
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*   .^  Sxv«.  :*  li.  ».  TsMJWT  T.  SEEMAN. 
5i>:.   >   .1,   '^)*    l^rvol  of  foreign  laws. 
sS^^  lU  W«k  ^  l^tfk  874,  884,  note. 

I   v.^   Wt^J'*  t  U  ».  WILSON  ▼.  MASON. 

5!>^:.  >  vl,  IW>^    Trustee — ^Requisition  of  title — Notice  of  equitj. 

Vt'^'^c^oU  vn^  ^\>huson  y.  Georgia  Loan  etc.  Co.,  141  Fed.  597,  bona 
i|^«  L>;iu-tkMi^4r  t>f  lands  which  had  been  previouslj  conveyed  by 
^iAu;v'x  ifeitMl  allege  and  prove  want  of  notice  and  actual  payment  of 
i^uv>  unU^iHMidontly  of  recitals  in  deed. 

I  ^^,  l^«  no,  8  L.  49,  UNITED  STATES  v.  SCHOONEB  PEGGY. 

^L  9  (I,  113).    Effect  of  change  of  law  pending  appeal. 

Al^vrxwrd  in  dissenting  opinion  in  Chicago  etc.  B.  B.  Co.  v.  People, 
tl»  UK  413,  76  N.  E.  572,  3  L.  B.  A.  (N.  S.)  608,  majority  holding 
wli^re  supreme  court  finally  adjudges  particular  tax  invalid,  legis- 
lature cannot  validate  levy  and  make  tax  collectible. 

1  Cr.  117137,  2  L.  53,  TUBNEB  ▼.  FENDALL. 

Syl.  5  (I,  115).    Execution,  on  what  leviable. 

Approved  in  Commerce  Vault  Co.  ▼.  Barrett,  222  HI.  176,  177,  78 
N.  E.  48,  49,  where  mortgaged  leasehold  was  sold  on  foreclosure  and 
holder  of  judgment  against  mortgagor,  obtained  after  foreclosure  re- 
deemed, had  leasehold  resold,  other  judgments  obtained  by  judg- 
ment creditor  after  resale  are  not  lien  on  excess. 

1  Cr.  137-180,  2  L.  60,  MABBUBY  v.  MADISON. 

Syl.  1  (I,  118).  Supreme  court's  jurisdiction  limited  by  constitu- 
tion. 

Approved  in  Ex  parte  Cox,  44  Fla.  540,  33  So.  510,  61  L.  B.  A.  734, 
writ  of  error  doea  not  lie  from  supreme  court  to  review  judgment 


1  Cr.  252-343  Notes  on  XT.  8.  Beports.  S 

eonstruing  dental  act;  dissenting  opinion  in  State  ▼.  Moore,  76  Ark* 
206,  88  S.  W.  884,  majority  upholding  state  guard  appropriation  act 
of  1905. 

Distinguished  in  Higgins  ▼.  Tax  Assessors  of  Pawtueket,  27  B.  I. 
405,  63  Atl.  36,  upholding  Practice  Act  1905,  p.  4,  §  12,  giving  superior 
court  jurisdiction  in  cases  of  prerogative  writs. 

1  Cr.  252-259,  2  L.  98,  UNITED  STATES  r.  SIMMS. 

(I,  165.)     Instance  of  appellate  jurisdiction  in  criminal  case. 

Distinguished  in  New  v.  Oklahoma,  195  U.  S.  256,  49  L.  184,  25 
Sup.  Ct.  68,  supreme  court  cannot  review  judgment  of  Oklahoma 
supreme  court  in  capital  cases. 

1  Or.  259-282,  2  L.  101,  PENWICK  v.  SEABS. 

87I.  1  (I,  167).    Suit  by  foreign  administrator. 

Distinguished  in  Moore  v.  Petty,  135  Fed.  673,  68  G.  C.  A.  306,. 
executor  may  sue  in  state  other  than  that  of  appointment  to  recover 
from  his  agents  proceeds  of  sale  of  land  belonging  to  decedent '» 
estate. 

1  Cr.  299-309,  2  L.  115,  STUABT  v.  LAIBD. 

Syl.  3   (I,  168).    Contemporaneous  statutory  construction. 

Approved  in  State  v.  Bryan,  50  Fla.  390,  39  So.  960,  construing 
school  laws;  State  v.  New  Orleans  By.  ft  Light  Cd.,  116  La.  148,  40 
80.  598,  where  under  same  provisions  in  two  constitutions  exempting 
manufacturers  from  license  taxes,  legislature  has  for  more  than 
twenty  years  licensed  electric  light  companies,  construction  entitled 
to*  weight;  State  v.  Northern  Pac.  By.  Co.,  95  Minn.  47,  103  N.  W. 
732,  foreign  railroad,  paying  taxes  under  gross  earnings  law,  not 
prevented  by  failure  to  list  credits  from  deducting  debts  from  such 
credits;  Henry  y.  State,  87  Miss.  57,  58,  39  So.  871,  Acts  1900,  p.  63,. 
c.  56,  relating  to  occupancy  of  lands  by  convicts,  does  not  repeal 
Bev.  Code  1892,  §  3201,  providing  for  leasing  of  lands  acquired  by 
prison  board;  Ex  parte  Anderson,  46  Tex.  Cr.  399,  81  S.  W.  987^ 
city  court  has  no  jurisdiction  to  try  accused  for  alleged  violation  of 
state  penal  statute;  State  v.  Stimpson,  78  Yt.  132|  62  Atl.  17,  1 
L.  B.  A.  (N.  S.)  1153,  upholding  statute  permitting  prosecution  by 
information  all  crimes  except  those  punishable  by  death  or  lif& 
imprisonment. 

1  Cr.  343,  2  L.  129,  ABEBCBOMBIE  r.  DUPUIS. 

Syl.  1  (I,  177).    Necessity  for  averment  of  citizenship. 

Approved  in  Kansas  City  etc.  By.  Co.  v.  Prunty,  133  Fed.  16,  6^ 
0.  C.  A.  163,  right  to  remove  to  federal  court  on  ground  of  diverse 
citizenship  not  shown  by  mere  averment  of  residence. 


n  CBANGH. 


2  Cr.  9,  2  L.  191,  WOOD  ▼.  WAGNON. 

(I,  182.)     Miseellaneoas.    Cited  in  Bobinson  r.  Pera  Plow  etc  Co^ 

1  OkL  149,  31  Pae.  990,  consent  cannot  give  jurisdiction. 

2  Cr.  126,  2  L.  229,  CAPRON  ▼.  VAN  NOORDIN. 
S7I.  1  (I,  187).    Record  most  show  citizenship. 

Approved  in  Utah-Nevada  Go.  ▼.  De  Lamar,  133  Fed.  121,  66  G. 
C.  A.  179,  federal  court  hap  no  jurisdiction  of  suit  by  assignee  of 
oral  contract  to  recover  money  due  thereon  unless  record  shows 
assignor  could  sue  therein;  Myers  ▼.  Berry,  3  Okl.  618,  41  Pac.  582, 
denying  equity  jurisdiction  over  petition  to  annul  action  of  townsit« 
trustees  in  disposing  of  lot  where  findings  on  which  action  based 
and  allegations  of  fraud  are  not  set  out. 

Syl.  2  (I,  189).    Assignability  of  want  of  jurisdiction  by  plaintiff. 

Approved  in  International  etc.  B.  Co.  ▼.  Hoyle,  149  Fed.  182, 
following  rule;  Alexander  v.  Crollott,  199  U.  8.  581,  50  L.  317,  26 
Sup.  Gt.  161,  New  Mexico  territorial  supreme  court  may  refuse  to 
restrain  justice  of  peace  from  taking  further  proceedings  in  unlawful 
detainer. 

2  Cr.  127-169,  2  L.  229,  HEAD  v.  PROVIDENCE  INS.  CO. 

Syl.  1   (ly  189).    Corporate  powers  derived  from  charter. 

Approved  in  Silver  v.  Indiana  State  Board,  35  Ind.  App.  459,  72 
N.  £.  836,  construing  statutes  relating  to  revision  of  school  books; 
St.  Louis  Police  etc.  Assn.  ▼.  Tierney,  116  Mo.  App.  460,  463,  91 
8.  W.  971,  972,  construing  mutual  police  association's  constitution 
relative  to  designation  of  beneficiary  on  third  day  after  admission; 
Paul  V.  Seattle,  40  Wash.  330,  82  Pac.  604,  under  Seattle  Charter, 
art.  4,  §§  27,  28,  fact  that  benefit  of  irregularly  executed  contract 
has  been  received  by  city  does  not  estop  it  from  denying  liability 
thereon. 

2  Cr.  170-179,  2  L.  243,  LITTLE  r.  BABEEMB. 

Syl.  1  (I,  194).    Illegal  acts  by  order  of  superior. 

Approved  ill  O'Beilly  De  Camara  v.  Brooke,  135  Fed.  387,  military 
governor  of  Cuba  appointed  pursuant  to  treaty  of  Paris  is  liable  for 
damages  caused  by  order  abolishing  franchise  to  slaughter  cattle  im 
Havana, 


2  Cr.  180-405  Notes  on  U.  S.  Beporta.  IC 

2  Cr.  180-185,  2  L.  246,  DUNLOP  ▼.  BALL. 

Syl.  1  (I,  195).    Payment  presumed  from  lapse  of  time. 

Approved  in  Cobb  v.  Houston,  117  Mo.  App.  655,  94  S.  W.  802, 
under  act  providing  that  judgment  presumed  paid  after  twenty  years, 
but  that  presumption  may  be  repelled  by  written  acknowledgment 
or  proof  of  part  payment,  absence  from  state  does  not  prevent 
running  of  time  in  favor  of  presumption. 

2  Cr.  187-239,  2  L.  249,  CHURCH  ▼.  HUBBABT. 
Syl.  4  (I,  196).    Proof  of  foreign  laws. 
See  113  Am.  St.  Bep.  881,  884,  note. 

2  Cr.  240-271,  2  L.  266.    MASON  ▼.  SHIP  BLAIBEAU. 

Syl.  5  (I,  201).    Salvage  to  sailor  on  abandonment. 

Approved  in  The  Eliza  Lines,  199  U.  S.  127,  50  L.  119,  26  Sap. 
Ct.  8,  abandonment  of  vessel  entitles  cargo  owners  to  refuse  to  go  on 
with  voyage  where  master  has  not  obtained  vessel  from  salvors  before 
cargo  owners  have  announced  decision. 

Syl.  6  (I,  202).    Admiralty  jurisdiction  over  salvage. 

Approved  in  Disconto  Gesellschaft  ▼.  Umbreit,  127  Wis.  660,  106 
N.  W.  823,  where  German  corporation  obtained  judgment  in  Wisconsin 
against  nonresident  alien,  on  cause  of  action  accruing  in  Germany, 
corporation  could  not  impound,  by  ancillary  remedies  in  Wisconsin, 
property  of  debtor  there,  as  against  Wisconsin  creditor  whose  cause 
of  action  subsequently  accrued. 

2  Cr.  336-342,  2  L.  297,  ADAMS  ▼.  WOODS. 

Syl.  1   (I,  205).    Limitations  against  penal  actions. 

Approved  in  Carter  v.  New  Orleans  etc.  B.  Co.,  143  Fed.  101, 
action  against  carrier  for  damages  for  unlawful  discrimination  is  gov- 
erned by  Bev.  St.,  §  1047,  and  is  barred  in  five  years. 

2  Cr.  358-405,  2  L.  304,  UNITED  STATES  ▼.  FISHEB. 

Syl.  1  (I,  207).     Statutory  construction — Title. 

Approved  in  Farmers'  Loan  etc.  Co.  ▼.  Sioux  Falls,  131  Fed.  908, 
under  Const.  S.  D.,  art.  13,  §  4,  city  indebted  to  nearly  fifteen  pet 
cent  of  assessed  value  of  property  could  not  issue  bonds  so  as  to 
increase  debt  to  twenty-three  per  cent;  Choctaw  etc.  B.  B.  Co.  v. 
Alexander,  7  Okl.  583,  584,  595,  52  Pac.  945,  54  Pac.  422,  construing 
act  regulating  prairie  fires;  Osgood  v.  Central  Vermont  By.  Co.,  77 
Vt.  340,  60  Atl.  139,  70  L.  B.  A.  930,  under  statute  providing  for 
imprisonment  of  agent  of  railroad  whose  negligence  causes  injury, 
but  not  exempting  liability  for  damages,  lessor  of  part  of  right  of 
way  for   coalsheds  under   agreement  for   indemnity   for   negligence 
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a  Cr.  97-174 


of  rmilioad'i  servaiits,  cannot  recover  for  negligent  running  of  engine 
mgainat  shed;  Anable  v,  Montgomery  County  Commrs.,  34  Ind.  App, 
78,  107  Am*  St,  Bep.  173,  71  N.  E,  274,  arguendo, 

S  Cr.  U9-444,  E  L.  324,  GBAVEiS  v.  BOSTON  MARINE  INS.  CO. 
SyL  3  (I,  2ie).    Equity— Adequate  legal  remedy* 
Approved  in  Allen  v,  Myers,  1  Alaska,  117,  applying  role  in  iuit 

to  quiet  title  to  mining  claim, 

S  C?r.  445-453,  2  U  332.  HEPBURN  ▼,  ELLZEY. 

8yL  I   (I|  216).    CitiEeoB  of  ttate — Federal  suits. 

Approved  in  Ex  parte  Maasachuaetts,  197  U.  S.  487,  49  U  84d,  25 
Sup.  Ct.  512»  denying  probibition  aa  ancillary  to  suit  between  eiti^ 
sen  of  District  of  Columbia  and  citizens  of  another  state;  Iowa  etc, 
Min.  Co,  V.  BlisSf  144  Fed.  455^  where  alien  sued  nonresident  guaranty 
corporation  on  bond  in  which  principal  held  guaranty  company  harm* 
less  from  liability  on  bond,  and  in  same  action  plaintiff  sought  to 
iiold  principal  for  the'  embezzlement  for  which  bond  sued  on,  con- 
troversy waa  removable,  regardless  of  principal's  citizenahip;  Laden 
▼.  Meek,  130  Fed,  879,  65  C.  C.  A,  361,  allegation  in  removal  peti- 
lion  that  certain  of  petitioners  are  realdents  of  state  other  than  that 
of  plaintiiT'i  citizenahip,  and  that  none  of  petitioners  are  residents 
and  citizens  of  state  whereof  plaintiff  is  citizen^  is  tuaufficieni; 
fiobinson  r.  Peru  Plow  etc*  Co.,  1  Okl.  149,  31  Pac.  991* 


in  CRANCH. 


t  Cr.  97  139,  2  L.  377,  LAMBERT  v.  PAINE, 

(X»  223.)  Miacellaneous.  Cited  in  Johnaon  v,  Georgia  Loan  ete. 
Co.,  141  Fed.  597,  bona  fide  purchaser  of  lands  previoualy  conveyed 
by  grantor  muat  allege  and  prove  want  of  notice  and  payment  of  pur- 
cluut  money  independently  of  recitals  in  deed. 

a  Cr,  159474,  2  L.  397,  UNITED  STATES  v,  J^IORE. 

8yL  1  (I,  225).  Supreme  court's  appellate  juriadiction.  , 
Approved  in  New  v,  Oklahoma,  195  U*  S.  256,  49  L,  184,  25  Sup. 
Ct.  68^  supreme  court  cannot  review  Oklahoma  judgment  in  capital 
cut;  Bradford  v.  Southern  By.  Co,,  195  U.  S,  250,  49  L.  181,  25 
Sllp^  Ct,  55,  writ  of  error  in  forma  pauperis  cannot  be  prosecuted 
froa  eircuit  court  of  appeals;  Ex  parte  Moran,  144  Fed.  598,  600, 
dvtormining  jurisdiction  of  circuit  court  of  appeals  to  issue  habeas 
corpus  to  deinrmine  power  of  Oklahoma  court  to  impriion  one  con* 
rkted  of  capital  crime. 
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Bjl,  2  (1,  226).    Supreme  court — Criminal  appeals. 

Approved  in  Albright  ▼.  New  Mexico,  200  U.  S.  12,  50  L,  347^ 
»6  Sup.  Ct.  210,  supreme  court  cannot  review  judgment  of  terri- 
torial court  in  quo  warranto. 

3  Cr.  220-228,  2  L.  417,  MILLIGAN  ▼.  MILLEDGE. 

Syl.  2  (I,  232).    Equity — Sufficiency  of  plea. 

Approved  in  Glucose  etc.  Co.  v.  Douglass,  145  Fed.  950,  plea  of 
noninfringement  of  patent  is  not  good   in  suit  in  equity. 

3  Cr.  267,  268,  2  L.  435,  STRAWBBIDGE  ▼.  CUBTISa 

SyL  1  (I,  235).    Courts — ^Diverse  citizenship. 

Approved  in  Sweeney  v.  Carter  Oil  Co.,  199  XT.  8.  257,  50  L.  180* 
26  Sup.  Ct.  55,  two  citizens  of  different  states  may  sue  citizen  of 
third  state  in  federal  district  of  latter 's  residence;  Anderson  ▼. 
Barsman,  140  Fed.  11,  circuit  court  has  no  jurisdiction  of  suit  against 
several  defendants  to  enjoin  diversion  of  waiter,  where  one  of  de- 
fendants is  citizen  of  same  state  as  complainant. 

3  Cr.  270-282,  2  L.  436,  McFEBBAN  ▼.  TAYLOB. 

Syl.  1  (I,  238).    Vendor  bound  by  description. 

Approved  in  Kell  v.  Trenchard,  142  Fed.  23,  where  option  for 
purchase  of  timber  land  stated  minimum  quantity,  and  agent  of 
vendor  by  fraudulent  representations  as  to  boundaries  induced  ven- 
dee to  make  false  estimate,  vendee  entitled  to  abatement  of  price. 

3  Cr.  293-298,  2  L.  444,  BUDDICUM  v.  KIBK. 

Syl.  2  (I,  240).    Depositions — Notice — Adjournments. 

Distinguished  in  Mann  v.  County  Court,  58  W.  Ya.  661,  52  S.  E. 
779,  determining  power  of  court  to  adjourn  to  distant  day. 

3  Cr.  300-311,  2  L.  446,  SIMMS  v.  SLACUM. 

SyL  1  (I|  241).    Effect  of  fraudulent  judgment. 

Approved  in  dissenting  opinion  in  Haddock  v.  Haddock,  201  XT.  S. 
627,  50  L.  893,  26  Sup.  Ct.  525,  majority  holding  mere  domicile  with- 
in state  of  one  party  to  marriage  does  not  give  courts  of  that  state 
jurisdiction  to  render  decree  of  divorce  enforceable  in  all  other 
states  against  nonresident  only  constructively   served. 

3  Cr.  319-324,  2  L.  453,  DIXON  v.  BAMSAT. 

Syl.  1  (I,  245).    Suit  by  foreign  administrator. 

Distinguished  in  Moore  v.  Petty,  135  Fed.  673,  68  C.  C.  A.  306,  ex- 
ecutor may  sue  in  foreign  state  to  recover  from  agent  proceeds  of 
■ale  of  decedent's  realty. 


:t««.   *  7k^  rfit  Triaifp.  Co.  t.  Erie  & 
'•**    7t  .juBBips  tw  coDmoM  IB  eoncluBive. 


.^.       *     ;      -^>.>c^»A    X   -.   Til  Lmbot,  133  Fed.   122,  66  C. 

>     ai»^«>ii»    A     lai    :«im7aui;  tf  weorer  money  due  thereon 

W.V..    M»    ^    ■?**=*»».   «iu«  <iiue»  n«M>d  shows  assignor  could  sue 

V  >^  v.  j:  r  :*.  sek  Ml  rjixn  bollman  a  swartwout. 

:^        .,  .^^r? .     .THkv  rf  Saited  jurisdiction. 

^c.^.,  ..^  ft  Vootttijr  T,  Powers,  201  U.  S.  24,  50  L.  644,  26  Sup. 
^  ^"  «Aitaai«  Jt  stsawaiBg  or  impaneling  jurors  of  any  civil 
>^«tcK  <^^urW  >•  ^^divml  laws,  does  not,  unless  justified  by  state 
•^  l^^'•   ^M?fcc  ^  i«B»T«  criminal  prosecution. 

^*   ^     T,  iRf\     Habeas  corpus — Necessity  for  commitment. 

V*?cv^-^  ^  Wlutaey  ▼.  Dick,  202  U.  S.  136,  50  L.  964,  26  Sup. 
^  ^  •''^'^  ^irpait  courts  of  appeal  have  no  power  to  issue  original 
*^  '^itiv^ttc^sieat  writs  of  habeas  corpus;  Ex  parte  Moran,  144  Fed. 
'^^  ^^  Wl.  determining  jurisdiction  of  circuit  court  of  appeals  to 


^     ^   VftbMS  corpus  to  review  power  of  Oklahoma  court  to  imprison 
^^  ^Vt^Ticted  of  capital  crime. 

'^l,  12  (I,  271).    Venue  of  offenses  out  of  state. 

Approved  in  Kerr  r.  Shine,  136  Fed.  64,  69  G.  G,  A.  69,  where 

^t^ense   committed    on    high    seas   and   offender   not    arrested   until 

^Qund  in  California,  he  must  be  tried  there,  though  vessel  on  which 

offense    committed    had    touched   at   Hawaii,   where   warrant   issued 

'though  unexecuted. 

Syl.  13  (I,  271).    Certiorari  as  aacillarr  to  habeas  corpus. 

Approved  in  Hyde  v.  Shine,  199  T.  S.  S5,  50  L.  9S,  25  Su^  Ct. 
760,  refusal  of  circuit  court  to  grant  ceniorari  as  aaciDaxy  to  habeas 
corpus,  being  discretionary,  is  &ot  assigmable  as  errsr. 

4  Cr.  179,  180,  2  U  287,  DIQ06  v.  VTOIaX^TT. 

Syl,  1  (I,  275).    Injunction  against  stat^  cvvi^n. 

Approved  in  Security  Trust  Oa.  t,  raii^a  Tns«  Oa^  13^4  TV»d,  ^02, 
refusing  to  eigoiA  sale  under  state  a<«crMs  wh<««  <t^an  ^  c<ott{ieteat 
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4  Gr.  224  298 


jarisdietioxi  bad  appointed  receiver  in  proceedings  to  foreclose  rail- 
road mortgage  and  directed  sale. 

Distinguished  in   Shaw   v,   Frej,   69   N,  J.   Eq.   324,   59   Ail.   812, 
state  court  may  coRip€l  discovery  from  one  under  its  jurisdiction  of 
atters  necessary  to  trial  of  federal  action  and  may  for  tbat  pur- 
restrain  prosecution  of  federal  action  pending  discovery, 

4  Cr.  224-256,  2  U  603,  OBANT  v.  NAYLOR. 

Syl.  1  <I,  283).    Parol  evidence  to  explain  guaranty. 

Approved  in  Bank  of  Seoeca  v.  First  Nat.  Bank,  105  Mo.  App. 
725,  78  S.  W.  1093,  inrhere  bank  cashed  check  without  knowlcdji^e  of 
eriateace  of  letter  of  credit  addressed  **To  Whom  It  Muy  Con* 
c«rD/*  it  cannot  have  amount  of  check  credited  against  amount 
aed  in  letter. 

4  Cr.  237,  238,  2  I*.  607,  WOODS  v.  YOUNG. 

8yL  1  (I^  235)*     Befusal  of  continuance  discretionary. 

Approved  in  Clement  v.  United  States,  149  Fed.  312^  upholding 
denial  of  continuance  because  of  age  and  physical  infirmity  of 
accused,  « 

4  Cr.  241-293,  2  L.  608,  BOSE  v.  mKELY, 

SyL  1  (I,  286).  Conclusiveness  of  foreign  judgment. 
Afrproved  in  National  Exchange  Bank  v.  Wiley,  195  U.  8.  263,  49 
Lw  187,  25  Sup.  Ctt  70,  judgment  under  warrant  of  attorney  an- 
nexed to  note  authorizing  confession  of  judgment  in  favor  of  holder 
la  collaterally  attackable  on  ground  that  party  in  whose  behalf  it 
wms  rvndcred  was  not  real  owner  of  note;  dissenting  opinion  in  United 
States  V.  Jn  Toy,  198  U.  S,  276,  49  L.  1049,  25  Sup.  Ct.  644,  majority 
upholding  conclusiveness  of  decision  of  immigration  officers  denying 
right  of  citizen  of  Chinese  descent  to  enter  United  States;  dissent- 
Ing  opinion  in  Jordan  v»  Chicago  etc.  By.  Co.,  125  Wis.  591,  110 
Am.  St.  Rep.  865,  1  L.  B.  A.  (N.  8.)  885,  104  N,  W.  807,  majority 
kolding  determination  of  county  court  on  petition  for  letters  by  pub- 
lic administrator  where  deceased  left  no  kin,  that  deceased  left 
,  property  in  state,  i«  conclusive  on  collateral  attack. 

f€  Cr,  223-298,  2  L.  025,  HUDSON  v.  GUESTIEB, 

Bji*  t  (If  291).  Seizure — Jurisdiction  of  res  in  neutral  port. 
Approved  ia  Orient  Ins.  Co.  v.  Budolph,  69  N.  J.  Eq.  579,  61  AU. 
11,  production  and  proof  in  New  Jersey  court  of  order  by  New 
York  court  appointing  receiver  in  supplementary  proceedings  and 
r«*<itiiig  aeceaaary  jurisdictional  facts  is  conclusive  of  validity  at 
0rd^. 
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4  Cr.  317-321,  2  L.  633,  MAYOB  ETC.  OP  ALEXANDRIA  ▼.  PATTEN. 

Sjl.  1  (I,  294).    Application  of  payments. 

Approved  in  City  of  Lincoln  v.  Lincoln  St.  B.  Co.,  67  Neb.  492, 
'93  N.  W.  774,  applying  rule  to  payment  of  taxes;  People  ▼.  Grant, 
139  Mich.  28,  102  N.  W.  227,  in  absence  of  designation  by  debtor  to 
which  of  several  accounts  payment  shall  apply,  creditor  may  make 
application  at  any  time  before  suit. 

4  Cr.  347-366,  2  L.  643,  PEISCH  ▼.  WABE. 

Syl.  1  (I,  299).    Forfeitures — ^Duty  on  derelict  goods. 

Approved  in  United  States  v.  One  Black  Horse,  129  Fed.  168,  livery 
rig  used  wholly  in  United  States  to  transport  smuggled  goods  is  sub- 
ject to  forfeiture,  though  liveryman  had  no  knowledge  of  purpose  for 
which  team  used. 

Distinguished  in  Moody  ▼.  McKinney,  73  S.  C.  442,  53  S.  E.  545, 
where  plaintiffs  did  not  consent  to  or  know  of  property  being  used 
to  transport  liquor  in  night-time,  contrary  to  law,  it  is  not  subject 
to  seizure  and  confiscation. 

4  Cr.  403-414,  2  L.  660,  STEAD  r.  COUBSB. 

Syl.  1  (I,  303).    Sufficiency  of  plea  in  bar. 

Approved  in  Barber  v.  National  Carbon  Co.,  129  Fed.  377,  64  C. 
C.  A.  40,  applying  rule  to  plea  to  bill  for  infringement  of  patent. 

(I,  303.)  Miscellaneous.  Cited  in  Ocala  etc.  Works  v.  Lester,  49 
Fla.  369,  38  So.  62,  when  replication  filed  to  plea,  defendant  must 
prove  facts  which  plea  suggests. 

4  Cr.  421-433,  2  L.  666,  POLLABD  v.  DWIGHT. 

Syl.  1  (I,  306).    Appearance  as  waiver  of  service. 

Approved  in  dissenting  opinion  in  Fisher  v.  Crowley,  57  W.  Ya.  829, 
50  S.  E.  429,  majority  holding  defendant  appearing  in  court  of 
record  to  quash  defective  summons  need  not  recite  that  appearance 
is  for  that  purpose  only  to  avoid  waiver. 

Syl.  3  (I,  308).    Construction  of  state  statutes. 
Approved  in  Tecum  v.  Parker,  134  Fed.  211,  67  0.  0.  A.  227,  applj* 
ing  rule  in  construing  will  under  Missouri  laws. 
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i,  UNITED  STATES  BANK  v.  DEVEAUX 
Bight  to  sue  in  federal  court. 
:evenson  v.  Fain,  195  U.  S.  168,  49  L.  143,  25  Sup. 
irt  of  appeals  decree  is  final  in  controversy  between 
claiming  under  grants  from  different  states. 

).    Corporation  not  citizen. 

Davis  V.  Chesapeake  etc.  By.  Co.,  116  Ky.  151,  75 

npliance  by  foreign  railroad  with  Kentucky  laws  re- 

to  become  corporations  in  accordance  with  local  laws 

business  therein  does  not  make  it  citizen  thereof  so 

removal  to  federal  court. 

128).    Averment  of  citizenship  of  stockholders, 
in  Doctor  v.  Harrington,  196  U.  S.  586,  49  L.  609,  25 
,  presumption  that  stockholders  are  citizens  of  state  of 
orporation  does  not  preclude  them  from  asserting  actual 
>  sustain  federal  jurisdiction  when  sued  M  stockholders. 

,  8  L.  68,  UNITED  STATES  v.  PBTEBS. 

!30).    Federal  jurisdiction  over  state's  suits. 

in  Board  of  Education  ▼.  Yolk,  72  Ohio  St.  486,  74  N. 

mdo. 

,  8  L.  61,  VIOLETT  v.  PATTON. 

333).    Consideration  defined. 

in  White  etc.  Maeh.  Co.  v.  Fowler,  28  Nev.  110,  78  Pac. 

howing  that  it  is.  to  enable  principal  to  obtain  exten- 

t  is  on  sufScient  consideration  to  bind  soretiei. 

',  8  L.  70,  KEMPE  v.  KENNEDY. 

337).    Judgments — Becord  showing  jurisdiction. . 

in  Edelstein  v.  United  States,  149  Fed.  688|  judgmemt 

y  courts  are  not  collaterally  attackable. 

338).    Judgment  valid  till  reversed, 
in  Alexander  v.  CroUott,  199  U.  S,  581,  60  L.  317,  SS 
,  New  Mexico  territorial  supreme   court  is  justified  ic 
restrain  justice   of  peace   from   further   proeeeditigi   1? 
ainer,  where  right  of  appeal  exists;  Taylor  v.  Hunti: 
h.  458,  459,  75  Pac.   1105,  judgment   of  court   of 
ion  foreclosing  tax  lien  not  vacated  in  motion  bee 
mblication  of  notice  defeetiYe^ 

,  8  L.  96,  HEPBUBN  ▼.  AXP 
146).    Specific  perforaai 
in  Hosmer  ▼.  Wyowt 
f  api^lying  rote  * 
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5  Cr.  61-92,  3  L.  38,  UNITED  STATES  BANK  v.  DEVEAUX 

Syl.  2  (I,  325).    Bight  to  sue  in  federal  court. 

Approved  in  Stevenson  v.  Fain,  195  U.  S.  168,  49  L.  143,  25  Sup. 
Ct.  6,  circuit  court  of  appeals  decree  is  final  in  controversy  between 
diverse  citizens  claiming  under  grants  from  different  states. 

Syl.  4  (I,  326).    Corporation  not  citizen. 

Approved  in  Davis  v.  Chesapeake  etc.  By.  Co.,  116  Kv.  151,  75 
8.  W.  277,  compliance  by  foreign  railroad  with  Kentucky  laws  re- 
quiring them  to  become  corporations  in  accordance  with  local  laws 
before  doing  business  therein  does  not  make  it  citizen  thereof  so 
as  to  prevent  removal  to  federal  court. 

Syl.  5  (I,  328).    Averment  of  citizenship  of  stockholders. 

Approved  in  Doctor  v.  Harrington,  196  U.  S.  586,  49  L.  609,  25 
Sup.  Ct.  355,  presumption  that  stockholders  are  citizens  of  state  of 
creation  of  corporation  does  not  preclude  them  from  asserting  actual 
citizenship  to  sustain  federal  jurisdiction  when  sued  as  stockholders. 

5  Cr.  115-141,  3  L.  63,  UNITED  STATES  v.  PETEBS. 
Syl.  1  (I,  330).    Federal  jurisdiction  over  state's  suits. 
Approved  in  Board  of  Education  ▼.  Yolk,  72  Ohio  St.  486,  74  N. 

E.  650,  arguendo. 

6  Cr.  142154,  3  L.  61,  VIOLETT  v.  PATTON. 
Syl.  2  (I,  333).    Consideration  defined. 

Approved  in  White  etc.  Mach.  Co.  v.  Fowler,  28  Nev.  110,  78  Pac. 
1035,  bond  showing  that  it  is.  to  enable  principal  to  obtain  exten- 
sion of  credit  is  on  sufficient  consideration  to  bind  sureties. 

5  Cr.  173-187,  3  L.  70,  KEMPE  v.  KENNEDY. 

Syl.  3  (I,  337).    Judgments— Becord  showing  jurisdiction. 

Approved  in  Edelstein  v.  United  States,  149  Fed.  638,  judgment 
of  bankruptcy  courts  are  not  collaterally  attackable. 

Syl.  4  (I,  338).    Judgment  valid  till  reversed. 

Approved  in  Alexander  v.  Crollott,  199  U.  S.  581,  50  L.  317,  26 
Sup.  Ct.  161,  New  Mexico  territorial  supreme  court  is  justified  in 
refusing  to  restrain  justice  of  peace  from  further  proceedings  in 
unlawful  detainer,  where  right  of  appeal  exists;  Taylor  v.  Hunting- 
ton, 34  Wash.  458,  459,  75  Pac.  1105,  judgment  of  court  of  gen- 
eral jurisdiction  foreclosing  tax  lien  not  vacated  in  motion  because 
affidavit  of  publication  of  notice  defective. 

5  Cr.  262280,  3  L.  96,  HEPBUBN  v.  AULD. 

SyL  8  (I,  346).    Specific  performance — Time  not  of  essence. 

Approved  in  Hosmer  v.  Wyoming  By.  &  I.  Co..  129  Fed.  892,  65 
L.  B.  A.  81,  applying  rule  to  sale  of  mining  property;   Gibson  v. 
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«  Ct.  8  29,  a  L.  136,  FIELD  v.  HOLLAND. 

SjrL  6  (I,  382),     Application  of  paymeoU  by  eoorl 
Approved  in  Wardlaw  v,  Troy  Oil  Mill»  74  S.  C.  371,  54  8.  E.  659i| 
^irliere  manafacturer  Bells  brick  to  b«  used  on  building,  and  withottt 
notice   to   bim^   part   of    brick   aold^    be    may   apply    paymenta   mad* 
an  aecoant  by  purchaser  to  unseeared  part  of  purcbau  price. 

6  Cr,  82  86,  3  L.  160,  LEWIS  ▼.  HABWOOD. 

8yl.  1  (I,  387).     Auignabtlity  of  bond« 

Cited  in  Criat  ▼.  MeDaniel^  15  Okl.  471,  62  Pa«.  992,  arguendo. 
41  Cr.  87-148,  3  L.  162,  FLETCHER  ▼.  PECK. 

fiyl.  4  (I,  369).    Pleadlngi  amendable  in  aupreme  court. 

Approved  in  Kansas  City  etc.  Ry.  Co.  v.  Prunty.  133  Fed.  17.  W 
C*  C.  A.  163,  circuit  court  of  appeals  may  permit  amendment  in  that 
court  af  removal  petition  by  supplying  requisite  averment  of  citi- 
eenahip  inadvertently  omitted,  where  partiea  consent. 

Difltinguished  in  Fred  Maeey  Co,  ▼.  Hiicey,  135  Fed.  729,  6S  C.  C. 
A.  363,  amendment  showing  citizenship  of  parties  CAnnoi  be  made 
in  circuit  court  after  removal,  though  partiet  consent, 

8yl,  6  (I,  390).    Statutes  upheld  in  case  of  doubt. 

Approved  in  Board  of  Commrs.  v.  Tollmau,  145  Fed.  767,  uphold- 
ing LawB  N,  C.  18S5,  p.  430,  c.  233,  incorporating  railroad  and  au- 
thoriring  issuance  of  county  aid  bonds;  United  States  v.  Union 
Bridge  Co.,  143  Fed.  389,  unholding  30  Stat.  1153,  relating  to  altera- 
tion  of  bridges;  State  v.  Jack,  69  Kan.  402,  76  Pac.  916,  1  L,  B.  A. 
(N.  S.)  167,  witness  cannot  refuse  to  testify  as  to  his  knowledge  of 
violations  of  anti-trust  act  on  ground  that  S  10  does  not  grant  him 
immunity  from  prosecutions  under  federal  anti  trust  law;  Ex  parte 
Kair,  28  Nev.  146,  80  Pac.  466,  npholdlng  Stat.  1903,  p.  33,  c.  10,  im- 
posing penalty  on  person  working  more  than  eight  hours  per  day 
in  any  mine  or  ore-mill;  Kadderly  v.  Portland,  44  Or.  143,  74  Pac. 
719t  upholding  initiation  and  referendum  amendment  to  constitution; 
Highland  Boy  etc.  Min.  Co.  v.  Strickley,  28  Utah,  231,  107  Am.  St. 
Bep.  ril,  78  Pac,  297,  upholding  Sess,  Laws  1901,  p.  19,  c.  25,  relat- 
ing to  condemnation  for  tramways  for  operation  of  mines;  Whitlock 
V.  Hawkins,  106  Va.  249,  53  S.  E,  403,  upholding  act  of  1906,  validat* 
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ing  acta  done  under  amending  Code,  e.  23,  relating  to  assessments 
of  lands;  National  Council  etc.  v.  State  Council,  104  Ya.  202,  51  S.  E. 
168,  upholding  Feb.  17,  1900,  creating  corporation  with  exclusive  au- 
thority to  grant  charters  to  subordinate  councils,  thereby  annulling 
prior  right  of  foreign  corporation  to  transact  business  of  order  in 
state;  dissenting  opinion  in  Allen  vi  Beed,  10  Okl.  160,  63  Pac.  878, 
majority  holding  void  act  of  1893,  relating  to  change  of  county  seats. 

Syl.  12  (I,  399).    Vested  rights  not  divestable. 

Approved  in  Condon  ▼.  City  of  Eureka  Springs,  135  Fed.  568,  re- 
'  peal  of  act  of  Arkansas  1875,  authorizing  cities  to  call  in  outstand- 
ing warrants  and  reissue  them,  was  effective  with  respect  to  out- 
standing warrants;  Wasserman  v.  Metzger,  105  Va.  765,  54  S.  E.  899, 
determining  whether  purchaser  was  bona  fide  purchaser  entitled  to 
priority. 

Syl.  14  (I,  407).    Legislature  prescribes  laws. 

Approved  in  Minnesota  Canal  etc.  Co.  v.  Koochiching  Co.,  97  Minn. 
437,  107  N.  W.  408,  property  devoted  to  generation  of  water  power 
for  distribution  and  sale  to  general  public  is  devoted  to  public  use. 

Syl.  18  (I,  410).    Impairment  of  state's  contracts. 

Approved  in  Shepherd's  Point  Land  Co.  v.  Hotel,  134  N.  C.  398, 
46  S.  E.  749,  applying  rule  to  grant  by  state  to  persons  as  owners 
and  riparian  proprietors  of  lot  in  harbor  in  navigable  arm  of  sea  in 
front  of  their  lands. 

SyL  21  (I,  415).    Ex  post  facto  law  defined. 

Approved  in  State  v.  Rooney,  12  N.  D.  151,  95  N.  W.  515,  act  of 
1903,  substituting  penitentitfTy  for  county  jail  as  place  of  confine- 
ment pending  execution  and  directing  executions  there,  not  ex  post 
facto  as  to  one  convicted  prior  to  its  passage;  Ex  parte  Larkin,  1 
Okl.  58,  25  Pac.  747,  11  L.  B.  A.  418,  act  of  territorial  assembly  con- 
tinuing in  force  Neb.  Cr.  Code  is  not  ex  post  facto  as  offenses  al- 
ready committed  but  not  prosecuted. 

Syl.  23  (I,  419).    Effect  of  reservation  of  Indian  lands. 

Approved  in  Labadie  v.  United  States,  6  Okl.  414,  51  Pac.  670, 
Indian  sustaining  tribal  relations  and  cutting  timber  on  Osage  res- 
ervation for  speculative  purposes  is  subject  to  fine. 

6  Cr.  148-170,  3  L.  181,  MASSIE  v.  WATTa 

Syl.  1  (I,  420).    Equity  jurisdiction  wherever  person  found. 

Approved  in  Wilhite  v.  Skelton,  149  Fed.  72,  upholding  jurisdic- 
tion over  suit  for  specific  performance  of  contract  to  convey  interest 
in  mine  situated  out  of  jurisdiction  and  to  recover  share  of  profits; 
Western  Un.  Tel.  Co.  v.  Pittsburg  etc.  By.  Co.,  137  Fed.  437,  in  suit 
in  equity  in  federal  courts  for  specific  performance  of  telegraph 
right  of  way  contracts,  necessary  parties  being  before  court,  it  is 
immaterial  that  part  of  property  affected  was  beyond  court's  tcrri* 
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6  Cr.  221-225,  3  L.  205,  SLACUM  v.  POMEBY. 
87L  2  (I,  433).  Defect!  in  declaration  raised  on  appeal 
Approved  in  Phoenix  Assnr.  Co.  v.  Maryland  etc.  Co.,  146  Fed.  502,. 
where  judgment.  Bought  to  be  reviewed  on  error,  had  for  sole  support 
verdict  which  was  outside  issues  but  in  direct  conflict  with  complaint,, 
court  could  not  remit  excess  and  affirm  same;  Nichols  v.  Commis- 
sioners  of  Weston  County,  13  Wyo.  7,  76  Pac.  682,  where  final  judg- 
ment is  not  supported  by  pleading  or  findings,  it  may  be  vacated  on. 
error,  on  record  without  bill  of  exceptions,  though  no  exception  taken.. 

6  Cr.  253-267,  3  L.  215,  SHEEHY  v.  MANDEVILLE  *  JAMESON. 

Syl.  1  (I,  438).    Other's  note  as  payment 

Approved  in  San  Juan  v.  St.  John's  Oas  Co.,  195  U.  S.  521,  49  L. 
304,  25  Sup.  Ct.  108,  agreement  that  payment  in  United  States  cur- 
rency should  extinguish  larger  amount  due  under  street  lighting  eon- 
tract  estimated  in  Porto  Bican  currencyi  is  binding  where  there  wa» 
dispute  as  to  medium  of  payment. 

6  Cr.  267,  268,  3  L.  220,  SKILLEBN  v.  MAY. 

8yL  1  (I,  443).    Objection  to  jurisdiction  after  reversal. 

Approved  in  Biverdale  Cotton  Mills  v.  Alabama  etc.  Mfg.  Co.,  19$ 
U.  8.  197,  49  L.  1016,  25  Sup.  Ct.  629,  federal  court  which  has  de^ 
creed  foreclosure  in  suit  in  which  diverse  citizenship  admitted,  and 
property  described  as  l3ring  partly  in  state,  may  restrain  attack  on 
title  of  purchaser  under  decree  by  state  suit  brought  by  party  to 
original  suit  on  theory  that  federal  court  assumed  jurisdiction  by 
his  untruthful  admission  of  citizenship. 

6  Cr.  307324,  3  L.  232,  DUBOUSSEAU  v.  UNITED  STATES. 

Syl.  1  (I,  451).    Scope  of  supreme  court's  jurisdiction. 

Approved  in  Ex  parte  Moran,  144  Fed.  589,  determining  jurisdic- 
tion of  circuit  court  of  appeals  to  issue  habeas  corpus  where  one  i» 
imprisoned  for  capital  crime  on  conviction  by  Oklahoma  court;  State* 
V.  Crenshaw,  138  Ala.  509,  35  So.  456,  state  cannot  appeal  from  judg- 
ment in  proceedings  to  determine  right  to  register  as  elector;  Jung  v. 
Myer,  11  N.  M.  388,  68  Pac.  936,  Laws  1901,  c.  82,  authorizing  ap- 
peals to  supreme  court  from  interlocutory  orders  affecting  substantial 
rights   is  void. 

SyL  2  (I,  453).    Statutes  construed  according  to  intention. 

Approved  in  United  States  v.  American  Surety  Co.,  200  U.  S.  203,. 
50  L.  440,  26  Sup.  Ct.  168,  labor  and  materials  used  in  prosecution  of 
public  work,  whether  furnished  under  contract  directly  to  contractor 
or  to  subcontractor,  are  within  obligation  of  bond  given  pursuant  t* 
28  Stat.  278,  e.  280. 
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in  Indian  Territory  and  bringing  it  into  Oklahoma  not  being  crime 
under  federal  law,  it  is  crime  against  Oklahoma  law, 

7  Cr.  3452,  3  L.  260,  SHIEEAS  v.  CAIG  &  MITCHELL. 

Syl.  1  (I,  465).    Title  of  purchaser  of  equitable  interest. 

Approved  in  Davis  v.  Carlisle,  142  Fed.  108,  where  under  chattel 
mortgage  providing  for  future  advances,  but  leaving  it  optional  with 
mortgagee  whether  he  shall  make  them,  they  are  made  after  notice 
of  subsequent  mortgage,  his  lien  for  advances  is  subsequent  to  sec- 
ond mortgage;  Johnson  v.  Georgia  Loan  etc.  Co.,  141  Fed.  597,  one 
claiming  as  bona  fide  purchaser  of  land  previously  conveyed  by 
grantor  must  allege  and  prove  payment  of  purchase  money  inde- 
pendently of  recitals  in  deed;  Wasserman  v.  Metzger,  105  Va.  752, 
54  S.  E.  895,  determining  that  purchaser  only  bought  equity  and 
was  not  bona  fide  purchaser  for  value. 

Syl.  5  (I,  468).    Mortgage  to  secure  future  advances. 

Approved  in  HoUey  v»  Curry,  58  W.  Va.  75,  112  Am.  St.  Eep.  948. 
51  S.  E.  137,  holding  description  of  debt  secured  insufScient  to  con- 
stitute new  promise  removing  bar  of  limitations. 

7  Cr.  52-68,  3  L^  266,  SCHOONEE  PAULINA'S  CAEGO  v.  UNITED 
STATES. 

Syl.  2  (I,  470).    Statutory  construction — ^Legislative  intent. 

Approved  in  dissenting  opinion  in  Irwin  v.  Irwin,  2  Okl.  218,  37 
Pac.  560,  majority  holding  repeal  of  law  giving  probate  courts  juris- 
diction in  divorce,  such  courts  have  no  jurisdiction  in  such  cases. 

7  Cr.  69-99,  3  L.  271,  EUSSELL  v.  CLAEKE. 

Syl.  2  (I,  471).    Eemedy  for  fraud  at  law. 

Approved  in  American  Alkali  Co.  v.  Salom,  131  Fed.  50,  65  C.  C. 
A.  284,  subscriber  to  corporate  stock  may  plead  rescission  of  sale  for 
fraud  as  defense  to  action  at  law  to  recover  assessments  on  sub- 
scription contract. 

Syl.  3  (I,  472).    Discovery — Equitable  relief. 

Approved  in  Larkey  v.  Gardner,  105  Va.  720,  54  S.  E.  887,  holding 
bill  for  discovery  and  relief  on  two  bonds  executed  by  defendant'  to 
plaintiff  and  still  owned  by  latter,  but  in  possession  of  former,  in- 
suf&cient  as  not  averring  discovery  indispensable  to  recovery. 

Syl.  4  (I,  473).    Equity — Claim  satisfiable  out  of  fund. 

Approved  in  Brockett  v.  Lewis,  144  Mich.  562,  108  N.  W.  429,  up- 
holding equity  jurisdiction  of  suit  for  accounting  and  application  of 
amount  due  where  corporation  transferred  property  to  assignee  on 
his  promise  to  corporation  and  creditors  to  run  business  and  pay 
debts  from  proceeds. 
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8yt  9  (I,  475).    Doubts  conBtmcd  agaiaat  guaranty, 
ApproTed  in  Kenneweg  Co,   v.  Finney,  98   Md.    117,  56  AtL  484, 
broker '•  reply  to  inqturieB  as  to  feller's  responsibility  that  contract 
is  good  and  that  be  will  look  out  for  buyer  ^»  iuteresti    U  not  guar^ 
maty  tbit  contract  will  be  carried  out. 

8yl.  15  (I,  480),    Essential  parties  necessary  for  decree. 
Approved  in  Lynch  v.  United  States,  13  Okl,  158,  73  Pac.  1100» 
applyiirg  role  in  suit  to  cancel  townsite  patent. 

(If  471.)  Miscellaneous,  Cited  in  Fowler  v.  Osgood,  141  F6^  24, 
mnd  Indian  Land  k  T.  Co.  ▼.  Sboenfelt,  135  Fed.  487,  68  C.  C.  A.  196, 
botb  holding  where  equity  has  no  jurisdiction^  decree  of  dismiaaal 
mnat  expressly  adjudge  that  it  is  rendered  on  that  ground  or  be  made 
wtlhout  prejudice. 

7  Of.  99,  3  L.  281,  BINGHAM  ▼.  MORRIS. 

8yL  1  (X,  482).     Dismissal  for  not  filing  transcript  on  appeal. 

Approved  in  Equitable  Life  Assur.  Soc.  y.  Tolbert,  145  Fed.  339, 
applying  rule  where  record  on  error,  though  lodged  with  clerk  in  due 
Itme,  was  not  filed  till  five  days  ufter  return  day  owing  to  delay  in 
payment  of  docket  fee;  Qilman  v.  Fernnld,  141  Fed.  940,  where  tran- 
script is  filed  in  court  of  appeals  witbia  sixty  days  from  signing  of 
citation  and  within  time  specified,  but  after  return  day  of  writ  of 
error,  and  faiJure  to  file  before  return  day  has  not  continued  hearing 
over  any  ierro*  and  no  motion  to  dismisB  made  till  transcript  priated, 
writ  not  dismissed* 

T  Ct.  115,  lie,  a  L.  287,  UNITED  STATES  ▼.  CROSBY. 

8yl.  1  (I,  486).     Law  governing  land  titles. 

Approved  So  8outhem  Pac,  Co.  v*  Western  Pac.  By.  Co.,  144  Fed. 
179,  applying  rule  to  question  as  to  whether  grant  by  Oakland  of  its 
waterfront  had  been  confirmed  by  authority  of  law;  Kane  v. 
L«ickman,  131  Fed.  617,  applying  rule  in  specific  performance  of  oral 
contract  for  purchase  of  cows  in  exchange  for  farm;  Succession  of 
Hasting,  114  La,  296,  33  So.  174,  validity  of  will  made  in  Louisiana 
by  ciiixea  thereof  devising  land  in  Mississippi  ii  tested  by  law  of 
latter* 

r  Of,  lie-U7,  9  L,  287,  SCHOONER  EXCHANGE  v,  McFADDON. 

ByK  t  (I»  488).     Foreign  jurisdiction  over  warships. 

Approved  in  United  f*atns  v.  Corni^Jl  Steamboat  Co.,  202  U.  8. 
190,  SO  L.  990,  26  Sup.  Ct.  648,  federal  government  is  liable  for 
salvage  apoa  the  duties  collected  by  it  on  cargo  afterward  saved 
from  loss  by  fire  while  on  board  lighter  in  harbor  and  ia  control  of 
■»I»BH  oifiesra. 
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87L  1  (I,  489).    JoriBdiction  over  passing  foreign  troops. 
Approved  in  Hamilton  v.  McClaughrj,  136  Fed.  448,  449,  upholding 
jurisdiction  of  court-martial  during  ''Boxer  Uprising." 

7  Cr.  147-152,  3  L.  297,  FBEELAND  v.  HEBON. 

Syl.  1  (I,  489).    Stated  account — Effect  of  silence. 

Approved  in  Patillo  v.  AUen-West  Com.  Co.,  131  Fed.  688,  65  C. 
C.  A.  508,  where  complaint  stated  facts  from  which  presumption  of 
promise  to  pay  balance  of  account  stated  arose,  amendment  adding 
averment  of  promise  to  pay  balance  of  stated  account  presented  na 
new  cause  of  action. 

7  Or.  164-167,  8  L.  303,  STATE  OP  NEW  JEBSBY  ▼.  WILSON. 

87L  2  (I,  494).    Bepeal  of  state  tax.  exemption. 

Distinguished  in  Lake  Drummond  Canal  Co.  v.  Commonwealth,  103 
Va.  340,  344,  49  S.  E.  507,  508,  corporation  purchasing  property  and 
franchise  of  another  corporation  on  foreclosure  of  trust  deed  cannot 
claim  tax  immunity  granted  to  original  corporation* 

7  Or.  171-176,  3  L.  305,  DAVY  v.  FAW. 
Syl.  3  (I,  501).    Necessity  for  award  by  deed. 
See  102  Am.  St.  Bep.  247,  note. 

7  Cr.  176-194,  3  L.  307,  HUGHES  v.  MOOBE. 

Syl.  4  (I,  501).    Statute  of  frauds— Sale  of  equitable  title. 

Approved  in  Pickens  v.  Wood,  57  W.  Va.  483,  50  S.  E.  819,  where 
husband  buys  land  in  own  name,  in  suit  to  subject  land  to  his  debts, 
his  uncorroborated  evidence  is  insuf&cient  to  show  express  trust  in 
favor  of  wife  by  parol  agreement. 

7  Cr.  206-208,  3  L.  317,  BIDDLE  v.  MOSS. 

Syl.  1  (I,  504).    Principal  obligor  not  competent  witness. 

Approved  in  Oexner  v.  Loehr,  117  Mo.  App.  710,  93  S.  W.  336, 
where  one  of  makers  of  note  was  originally  codefendant,  but  de- 
faulted, his  wife  cannot  testify  for  accommodation  indorser  defend- 
ant. 

7  Cr.  218-241,  3  L.  321,  CONWAY  v.  ALEXANDEB. 

Syl.  2  (I,  506).    Doubtful  conditional  sales  decided  as  mortgage. 

Approved  in  Day  v.  Davis,  101  Md.  269,  61  Atl.  580,  holding  deed 
was  accompanied  by  grantee's  option  to  reconvey  on  payment  of  con- 
sideration and  grantor  could  redeem;  Liskey  v.  Snyder,  56  W.  Va. 
636,  49  S.  E.  526,  setting  aside  release  of  equity  of  redemption  given 
for  new  consideration;  Hursey  v.  Hursey,  56  W.  Va.  160,  49  S.  E. 
871,  deed  absolute  coupled  with  retention  of  possession  and  payment 
of  taxes  by  grantor  is  mortgage. 
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of  fraudulent  importation,  certificate  of  reasonable  cause  should  be 
entered,  though  verdict  was  correct,  where  it  is  shown  officers  acted 
in  good  faith;  Agnew  v.  Haymes,  141  Fed.  636,  in  action  against 
internal  revenue  officer  for  wrongful  seizure  of  property  returned  to 
claimant  intact,  proof  that  defendant  made  seizure  by  direction  of 
revenue  commissioner  upon  information  received  from  agents  show- 
ing suspicion  of  violation  of  law  shows  probable  cause. 

7  Or.  358-363,  3  L.  370,  CAZE  v.  BAI/TIMOEE  INS.  CO. 

SyL  2  (I,  540).    Freight  where  vessel  abandoned. 

Approved  in  The  Eliza  Lines,  199  U.  S.  128,  50  L.  149,  26  Sup.  Ct. 
8,  justifiable  abandonment  of  vessel  in  consequence  of  dangers  of 
seas  entitles  cargo  owners  to  refuse  to  go  on  with  voyage  where 
master  has  not  rejoined  ship  before  anyone  else  has  taken  possession. 

7  Cr.  366370,  3  L.  373,  LEE  v.  MUNBOE. 

SyL  2  (I,  541).    Government's  liability  for  officers'  torts. 

Approved  in  United  States  v.  Kauhoe,  147  Fed.  187,  where  defend- 
ants, who  were  liable  on  postmaster's  bond  for  embezzlement,  re- 
quested inspector  to  extend  time,  and  he  consented  in  consideration 
of  their  executing  note,  note  was  unauthorized  and  void;  Hudson  v. 
Miles,  185  Mass.  585,  71  N.  E.  65,  in  action  on  tax  collector's  bond, 
if  it  is  known  to  obligee  of  bond  that  principal  in  past  had  been  guilty 
of  irregularities  in  duties,  obligee's  failure  to  disclose  fact  is  de- 
fense against  surety's  liability. 

7  Cr.  370-382,  3  L.  374,  HEBBEBT  v.  WBEN. 

Syl.  1  (I,  543).    Dower — ^Law  and  equity  jurisdiction. 

Approved  in  Beeman  v.  Ketzman,  124  Iowa,  94,  99  N.  W.  174,  it 
is  immaterial  that  widow  styles  action  as  one  in  partition  if  petition 
states  facts  on  which  dower  may  be  assigned. 

Syl.  2  (I,  543).    Election  between  devise  and  dower. 

Approved  in  Stone  v.  Cook,  179  Mo.  541,  78  S.  W.  802,  64  L.  B.  A. 
287,  legatee  accepting  legacy  under  protest  that  will  invalid  cannot 
contest  will  by  allegation  of  readiness  to  pay  amount  into  court  or 
to  have  it  deducted  from  share  if  will  set  aside. 

Syl.  3  (I,  544).    Dower — Wife's  right  on  lease. 

Approved  in  Swayne  v.  Lone  Acre  Oil  Co.,  98  Tex.  608,  86  S.  W. 
743,  69  L.  B.  A.  986,  where  grantees  of  remainderman  occupying  in 
severalty  by  virtue  of  fee  title  of  grantors  to  two-thirds,  but  to  en- 
tire exclusion  of  life  tenant,  discovered  oil,.  3i*A  tenant  only  entitled 
to  interest  on  one-third  of  proceeds  of  sale  of  oil. 
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7  Cr.  481-487,  3  L.  411,  MILLS  v.  DUEYEE. 

SyL  1  (I,  559).    Effect  of  sister  state  judgment. 

Approved  in  Alaska  Commercial  Co.  v.  Debney,  2  Alaska,  814,  wliere 
plaintiff  asked  leave  to  amend  complaint  on  two  causes  of  action, 
first  on  original  debt  and  second  on  Canadian  judgment  against  de- 
fendant on  original  debt,  leave  denied;  dissenting  opinion  in  Had- 
dock Y.  Haddock,  201  U.  8.  626,  632,  50  L.  893,  896,  26  Sup.  Ct.  525, 
majority  holding  mere  domicile  within  state  of  one  party  to  marriage 
does  not  give  courts  of  that  state  jurisdiction  to  render  divorce  de- 
cree enforceable  in  other  states  against  defendant  constructively 
served;  dissenting  opinion  in  Smith  v.  Willung,  123  Wis.  386,  101  K. 
W.  695,  arguendo.    See  103  Am.  St.  Bep.  305,  307,  note. 

Syl.  2  (I,  567).    Nihil  debet  as  plea  to  foreign  judgment. 
See  103  Am.  St.  Bep.  323,  note. 

7  Cr.  496-500,  4  L.  417,  BRIG  CAROLINE  v.  UNITED  STATED 
Syl.  2  (I,  570).    Amendment  of  libel  for  forfeiture. 
Approved  in  Graham  v.  Oregon  B.  etc.  Co.,  134  Fed.  693,  where 

exceptions  to  libel  in  admiralty  for  want  of  jurisdiction  are  sustained. 

amendment  may  bB  allowed. 

7  Cr.  504506,  3  L.  420,  McINTIRB  v.  WOOD. 

Syl.  1  (I,  571).    Mandamus  by  circuit  court. 

Approved  in  Barber  Asphalt  etc.  Co.  v.  Morris,  132  Fed.  955,  67 
L.  R.  A.  761,  66  C.  C.  A.  55,  upholding  jurisdiction  of  court  of  ap- 
peals to  issue  mandamus  to  compel  circuit  court  to  vacate  order  stay- 
ing proceedings  in  state  court;  dissenting  opinion  in  Tampa  Water- 
works Co.  V.  Tampa,  199  U.  S.  247,  50  L.  175,  26  Sup.  Ct.  23,  majority 
upholding  power  of  municipality  of  Florida  to  reduce  water  rates. 

Distinguished  in  McDaid  v.  Territory,  1  Okl.  97,  30  Pac.  440,  terri- 
torial court  may  issue  mandamus  to  compel  townsite  trustees  to  issue 
deed  to  contestant  they  have  decided  is  entitled  to  it. 

Syl.  2  (I,  573).    Circuit  court's  jurisdiction  limited. 

Approved  in  Kentucky  v.  Powers,  201  U.  S.  24,  50  L.  644,  26  Sup. 
Ct.  387,  denial,  in  summoning  or  impaneling  jurors,  of  any  civil  right 
secured  by  federal  law,  does  not,  unless  authorized  by  state  laws, 
give  right  to  remove  criminal  prosecution  to  federal  court;  Stevenson 
Y.  Fain,  195  XT.  S.  167,  49  L.  143,  25  Sup.  Ct.  6,  circuit  court  of  ap- 
peals has  no  jurisdiction  over  controversy  between  claimants  uuder 
grants  from  different  states  where  diverse  citizenship  did  not  exist. 

7  Cr.  550-565,  8  L.  436,  PALMER  ▼.  ALLEN. 

Syl.  2  (I,  576).    Effect  of  state  law  on  federal  officers. 

Approved  in  King  v.  Davis,  137  Fed.  241,  Va.  Code  1887,  §  3566, 
relating  to  lis  pendenS|  has  no  application  to  federal  courts. 
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7  Cr.  565570,  3  L,  440.  YOUNG  t.  BLACK. 

SyL  1  (I,  577).     ABsurapsit — Bes  adjudiciita  as  defeDse. 

Approved  in  liolford  v.  JameSf  136  Fed.  555,  69  C*  C,  A,  263,  up* 
holding  Bufficiencj  of  docket  entries  to  support  plea  of  res  adjudicata* 

7  Cr.  570-572,  3  L.  442,  8CH00NEB  ANNE  ▼.  UNITED  STATES. 

8jiL  2  (If  581).     Sufficiency  of  libel  for  forfeiture. 

Approved  in  J.  W.  Bishop  Co.  r,  Shelhorse^  141  Fed.  647,  upholding 
Action  of  trial  judge  in  suggesting  to  plaintiff  addition  of  another 
<oiint  to  declaration  setting  forth  more  clearlj  matters  covered  bj 
general  averment* 

S7L  3  (I|  SBl)*    Amendment  of  libel  in  admiralt7. 
Approved  in  Graham  v,  Oregon  B.  etc*  Co*,  134  Fed.  693,  where  ex- 
ceptions to  Hbel  in  admiraltj  for  want  of  jurisdiction  are  sustained 
jtmendment  may  be  allowed* 

T  Cr,  572  575,  3  L,  443,  UNITED  STATES  v.  JANUARY* 
8yL  3  (I,  582),    Officers — Liability  of  second  bondsmen. 
Approved  in  First  Nat.  Bank  v.  National  Surety  Co.,  130  Fed.  406, 

407,  409,  66  L.  B.  A.  777^  applying  principle  to  indemnity  bond  of 

l>nnk  official 

T  Or.  577-589,  3  h.  444,  LIVINQSTON  y.  DOEGENOia 

SyL  2  (I,  584).     Mandamus  by  supreme  court. 

Approved  in  Barber  Asphalt  etc.  Co.  ▼.  Morris,  132  Fed.  954^  950, 
^7  L..  B.  A.  761,  66  C.  C.  A.  55,  circuit  court  of  appeals  has  juris- 
diction to  issue  mandamus  to  compel  circuit  judge  to  vacate  order 
staying  proceedings  in  state  court;  In  re  Dowd,  133  Fed.  751,  argu- 
endo. 

T  Cr,  596-601,  S  L.  451,  THOBNTON  ▼.  CAB80N. 

SyL  1  (I,  585).    Award  in  alternative. 

Approved  in  Brock  v*  Lawton,  210  Pa.  202,  59  Atl.  999,  apply- 
ing rule  where  bill  lUed  to  compel  delivery  of  stock  or  payment  of 
its  value. 

SyL  3  (I,  585).    Setting  aside  award. 

Approved  in  Burrill  v*  United  States,  147  Fed.  49,  where,  In  action 
in  federal  court p  parties  agreed  to  trial  before  arbitrators^  court  may 
filter  judgment  on  award, 

7  0.  603-632,  3  L.  453,  FAIBFAX  v.  HUNTBB. 

SyL  3  (I,  586).     Alien's  right  to  hold  land. 

Approved  in  Pembroke  v.  Huston,  180  Mo.  638,  79  S.  W,  471,  alien 
CAiuiot  abandon  property  and  rescind  contract  for  exchange  of  iands^ 
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Louisville  Property  Co.  v.  Mayor  &  City  Council  of  Nashville,  114 
Tenn.  221,  84  S.  W.  812,  purchase  of  land  by  foreign  corporation  with- 
out first  complying  with  laws  relating  to  foreign  corporations  is  no 
bar  to  suit  for  damage  to  land  from  change  of  street  grade. 

Syl.  6  (1,  588).    Forfeiture  of  alien's  lands. 

Approved  in  Brigham  v.  Peter  Bent  Brigham  Hospital,  134  Fed.. 
527,  67  C.  C.  A.  393,  where  testator  devised  residuary  estate  inl;rust 
for  term  and  then  to  be  transferred  to  corporation  to  be  organized,, 
to  be  used  for  hospital,  fact  that  at  testator's  death  charitable  cor> 
poration  could  not  hold  property  to  amount  of  devise  did  not  invalid 
date  gift  as  to  excess  where  special  act  passed  permitting  corpora- 
tion to  take;  Shea  v.  Nilima,  133  Fed.  215,  66  C.  C.  A.  263,  upholding 
agreement  between  two  aliens  to  locate  mining  claims. 


Vm  CBANCH. 


8  Cr.  930,  3  L.  471,  GRIFFITH  v.  FBAZIEB. 

Syl.  2  (I,  592).    Executors-— Effect  of  want  of  jurisdiction. 

Approved  in  Cunnius  v.  Beading  School  Dist.,  198  U.  8.  473,  49> 
L.  1131,  25  Sup.  Ct.  721,  upholding  Pa.  Laws  1885,  p.  155,  for  admin- 
istration of  estates  of  absentees;  Savings  Bank  of  Baltimore  v.  Weeks,. 
103  Md.  606,  64  Atl.  296,  holding  void. act  of  1896,  giving  orphans'^ 
court  jurisdiction  to  appoint  administrator  for  estate  of  person 
unheard  of  for  seven  years;  Jordan  v.  Chicago  etc.  By.  Co.,  125' 
Wis.  588,  592,  110  Am.  St.  Bep.  865,  104  N.  W.  805,  807,  1  L. 
B.  A.  (N.  S.)  885,  under  Bev.  St.  1898,  §  3819,  county  court  on  hear- 
ing petition  for  administration  may  determine  whether  or  not  de- 
ceased leaves  property  in  state,  and  its  determination  is  not  col- 
laterally attackable;  Bice  v.  Tilton,  14  Wyo.  113,  82  Pac.  579,  ad- 
ministrator appointed  under  voidable  order  reciting  proof  of  notice 
made,  but  where  in  fact  statutory  notice  to  executor  named  in  will 
not  mailed,  is  entitled  to  commissions  and  disbursements. 

Syl.  4  (I,  593).    Executor  absent  from  state. 
See  108  Am.  St.  Bep.  414,  note. 

(I,  590.)  Miscellaneous.  Cited  in  Leahy  y.  Haworth,  141  Fed» 
852,  arguendo. 

8  Cr.  39-50,  8  L.  481,  MABCABDIN  y.  CHESAPEAKE  INS.  CO. 

Syl.  1  (I,  594).    Charter  for  cargo  as  affreightment. 

Approved  in  Grimberg  v.  Columbia  Packers'  Assn.,  47  Or.  264,  266^ 
83  Pac.  197,  construing  charter  of  vessel  as  contract  of  affreight^ 
ment  and  not  demise. 


Notet  on  V,  8.  BeporU* 


8  Cr.  7^470 


8  Cr.  T2'74,  3  L.  491.  CLEMENT80N  ▼.  WILLIAMS. 
S/L  1  (I|  598).     Limitations — Aeknowled^ent  of  deti. 
See  102  Am.  St.  Eep,  753,  note. 

8  Cr.  84-93.  3  U  496,  RICHARDS  ▼.  MARYLAND  INS,  CO. 

Bjh  1  (I,  601).     Li]nitiitioii9 — Failure  of  executor  to  protocate  9tiit 

Distinguished  in  Fftttenon  ▼.  8&fe  Deposit  Jk  Trast  Co.,  148  Ptd. 
790^  arguendo. 

8  Cr.  98-108,  S  L.  500,  BEATTT  v.  BURNS. 

SyL  2   (I,  602).     Statute  of  limitatione  one  of  repote. 

Approved  in  Ljmchburg  etc.  Mill  Co.  ▼.  Travelers'  Ins.  Co.,  140 
Fed,  724,  wbea  insurance  policy  provides  that  action  thereon  is  barred 
nnleas  commenced  within  thirty  days  after  right  of  action  accrues, 
eonditet  of  company  inducing  delay  merely  suspends  operation  of 
clause. 

8  Cr.  229  251,  3  L.  545,  GBEBN  v.  LITER. 

Syl.  4  (I,  611).    Jurisdiction — Amount  in  controvert* 
Approved  in  Way  v»  Clay,  140  Fed.  355,  in  ejectment  is  federal 
eourt  to  recover  land  alleged  to  be  valued  at  over  #2|000,  jurisdictioji 
not  ousted  by  disclaimer  of  all  except  tract  of  less  value. 

SyL  5  (I,  612).     Costs — Recovery  less  than  jurisdictional  amount. 

Overruled  in  McCarthy  v»  American  Thread  Co.,  143  Fed.  680,  cir- 
cuit court  cannot  compel  payment  of  costs  by  plaintiff  recovering  less 
than  $500,  unless  damages  laid  in  declaration  In  excess  of  $2,000 
merely  to  give  colorable  jurisdiction, 

S  Cr,  398-416,  3  L.  602,  UNITED  STATES  v.  1960  BAGS  OF  COFFEE, 
By].  1  (I|  618).  Effect  of  forfeiture  under  nonintercourse  acts. 
Approved  in  McConathy  v.  Deck,  34  Colo.  471,  83  Pac.  138,  under 
statute  providing  for  forfeiture  of  concealed  weapons  taken  from 
parties  violating  statute,  conviction  of  carrying  concealed  weapon 
not  necessary  to  forfeiture;  Daniels  t.  Homer,  139  N.  C.  232,  61 
8.  E.  997,  3  L.  E.  A.  (N.  S.)  997,  upholding  Acts  Oen.  Assetn.  1905, 
c  292,  g  9,  relating  to  seizure  and  sale  of  appliances  used  in  illegal 
lulling. 

8  Cr.  462-470,  8  L.  624,  ALEXANDER  ▼.  PENDLETON, 

SyU  3   (I,  624).     Bona  ilde  purchaser  without  notice  of  truat* 
Approved  in  Slaughter   v.   Coke  County,  34   Tex.   Civ.   602,  79  8. 
W,  865,  conveyance  reciting  grantor  has  sold  all  right,  title  and  in- 
terest in  certain  land  transferred  to  grantor  by  order  of  court  and 
contract  for  deed  gives  only  grantor's  title. 
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ByL  4  (I,  624).    Abatement  takes  no  time  out  of  limitations. 

Approved  in  Patterson  v.  Safe  Deposit  k  Tr.  Co.,  148  Fed.  791, 
denying  equitable  relief  where  seven  years  after  commencement  of 
action  without  trial  defendant  died  in  another  state,  and  two  years 
thereafter  new  action  barred  by  limitation  commenced  against  ad- 
ministrator in  other  state. 

8  Cr.  471-478,  3  L.  627,  PRATT  v.  CARROLI^. 

Syl.  1  (I,  625).    Specific  performance  refused  for  laches. 

Approved  in  Marks  t.  Gates,  2  Alaska,  526,  refusing  specific  per- 
formance of  grubstake  contract. 


IX  CBANCH. 


I  Cr.  1118,  3  L.  639,  MEIGS  v.  McCLUNG'S  LESSEE. 

Syl.  1  (I,  626).    Indian  treaty — Contract  not  controllable  by  agent. 

Approved  in  Wadsworth  v.  Boysen,  148  Fed.  780,  enjoining  In- 
dian agent  obstructing  complainant  from  prospecting  on  reserva- 
tion. 

9  Cr.  4355,  3  L.  650,  TERRETT  v.  TAYLOR. 

(I,  631.)  Miscellaneous.  Cited  in  Ex  parte  Anderson,  46  Tex. 
Cr.  392,  81  S.  W.  983,  city  court  has  no  jurisdiction  to  try  accused 
for  alleged  violation  of  state  penal  statute. 

9  Cr.  71-76,  3  L.  660,  BRIG  STRUGGLE  v.  UNITED  STATBa 
Syl.  1  (I,  639).    Weight  of  circumstanial  evidence. 
See  97  Am.  St.  Bep.  774,  note. 

9  Cr.  76-86,  3  L.  662,  RANDOLPH  v.  DONALDSON. 
Syl.  1  (I,  639).    Marshal — ^Escape  from  state  jaiL 
Approved  in  Avery  v.  Pima  County,  7  Ariz.  33,  60  Pae.  704,  sheriff 

not  entitled  to  extra  pay  for  care  of  federal  prisoners. 

9  Cr.  87-102,  8  L.  665,  POLK'S  LESSEE  v.  WENDAL. 

Syl.  1  (I,  639).    Following  state  statutory  construction. 

Approved  in  Lockard  v.  Asher  Lumber  Co.,  131  Fed.  690,  65  C.  C. 
A.  617,  under  St.  Ky.,  c.  102,  §  3,  survey  of  several  tracts  of  two 
hundred  acres  each  by  same  person  is  not  purchase,  and  patent 
for  lands  so  surveyed  is  not  void  on  face. 
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B  Cr.  104  179 


SjL  3  (If  641),    Presumptio&f  from  patent. 

Approved  in  Lockard  ▼.  Asher  Lumber  Co.,  131  Fed.  691,  695, 
65  C.  C,  A.  517,  under  Bev,  St  Ky,,  c  102,  §  3,  where  same  person 
obtJLined  survey  of  several  tracts  of  two  hundred  acres  eaeb,  patent 
for  lands  so  surveyed  is  not  void  on  face. 

8yl.  5  (I,  642).     Patent  where  state's  title  void. 

Approved  in  Reeve  ▼.  North  Carolina  Land  etc.  Co.,  141  Fed.  823, 
fallowing  rule;  Davis  v.  Moyles,  76  Vt.  32,  56  Atl.  176,  grant  of 
lAnd  from  state  conveys  only  staters  title. 

Syl.  6  (I,  644).     Equity — Conflicting  claims  under  patent. 
Approved  in  Beeve  v.  North  Carolina  Land  etc.  Co.,  141  Fed.  625, 
following  rule. 

^  Cr.  104*120.  1  Li.  671,  ABNOLD  t.  UNITED  STATEa 

8yL  2  (I,  647).     Duties  accrue  on  arrival. 

Approved  in  United  States  v.  Hartwell  Lnmber  Co.,  142  Fed.  4S6, 
where  merchandise  imported  shortly  before  tariff  act  of  1897  went 
into  effect  and  collector  rejected  tender  of  duty  as  being  made 
before  entry  complete,  and  tender  not  renewed  till  act  operative, 
ftct  of  1897  governed;  Ellison  v.  United  States,  136  Fed.  972,  im- 
ported merchandise  entered  at  one  port  for  immediate  transporta* 
tion  to  another  cannot  be  entered  lor  consumption  at  latter  port 
before  its  arrival  at  that  port* 

9  Cr*  126-151,  d  L.  678,  THE  MABT. 

Syl*  2  (I,  649).    Notice  necessary  to  binding  judgment. 

Approved  in  Beynolds  v.  Whittemore,  99  Me.  110,  58  Atl.  416, 
discbarge  i-n  voluntary  bankruptcy  where  debt  not  scheduled  and 
creditor  had  no  iiotics  until  after  discharge  obtained,  does  not  bar 
debt. 

9  Cr.  151-153,  3  L,  687,  LEWIS  ▼.  McFABLAND. 

Syl.  1  (I.  651).    Executor's  suit  is  foreign  state* 

Approved  in  Moore  v.  Petty,  135  Fed.  673,  68  C.  C.  A.  306,  execu- 
tor may  sue  in  another  state  to  recover  from  agent  proceeds  of  sale 
of  decedent's  realty. 

9  Cr.  173-179,  3  L.  694,  McIYEB^S  LESSEE  v.  WALKER. 

Syl.  2  (I,  656).     Monuments  control  courses. 

Distinguished  iu  Security  Land  etc.  Co.  ▼.  Bums,  193  U.  S,  179, 
4S  L.  671,  24  Sup.  Ct.  425,  courses  and  distances  set  forth  in  plat 
ef  ofl^cial  survey  and  referred  to  in  patent,  which  shows  alleged 
meander  line  of  lake  as  one  boundary,  control  as  against  actual 
boundary  of  lake,  where  survey  fraudulent  and  lake  never  within 
balf  mile  of  point  indicated  on  plat. 
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9  Cr.  244289,  3  L.  719,  THE  ADELINE. 

Syl.  1  (I,  661).    Admiralty — ^Amendment  of  libel. 

Approved  in  Graham  v.  Oregon  etc.  Nav.  Co.,  134  Fed.  693,  where 
exceptions  to  libel  in  admiralty  for  want  of  jurisdiction  are  sus- 
tained, leave  to  amend  may  be  granted. 

9  Cr.  292338,  3  L.  735,  PAWLET  v.  CLARK. 

Syl.  1  (I,  663).    Courts— Conflicting  grants  by  states. 

Distinguished  in  Stevenson  v.  Pain,  195  U.  S.  169,  49  L.  144,  25 
Sup.  Ct.  6,  denying  jurisdiction  of  circuit  court  over  controversy 
between  parties  not  having  requisite  diversity  of  citizenship  but 
claiming  under  grants  from  different  states. 


I  WHEATON. 


1  Wheat.  9-19,  4  L.  23,  THE  SAMUEL. 

Syl.  1  (I,  674).    Depositions — Witness  must  be  absent. 

Approved  in  Boise  v.  Atchison  etc.  By.  Co.,  6  Okl.  247,  51  Pac. 
663,  fact  that  wife  is  in  attendance  upon  sick  husband  does  not 
make  deposition  admissible  where  not  shown  she  was  out  of  county. 

1  Wheat.  7584,  4  L.  40,  THOMPSON  v.  GBAY. 

Syl.  1  (I,  677).    Title  passes  when  article  selected. 

Approved  in  Buskirk  Bros.  v.  Peck,  57  W.  Va.  869,  50  8.  E.  435, 
under  contract  for  sale  of  timber  to  be  cut  and  removed  by  vendor 
in  specified  time  and  paid  for  each  month  before  removal,  title  vests 
as  timber  is  cut. 

1  Wheat.  91-95,  4  L.  44,  NEW  OBLEANS  v.  WINTEB. 

Syl.  1  (I,  677).    Suit  between  citizens  of  territory  and  state. 

Approved  in  Alabaxfia  etc.  By.  Co.  v.  Thompson,  200  XT.  S.  219,  50 
L.  448,  26  Sup.  Ct.  161,  where  plaintiff,  in  good  faith,  elects  to  sue 
jointly,  in  tort,  foreign  corporation  and  servants,  presents  separable 
controversy,  which  may  be  removed  to  federal  court. 

Syl.  2  (I,  678).    Jurisdictional  capacity  of  all  parties. 

Approved  in  Sweeney  v.  Carter  Oil  Co.,  199  XT.  S.  257,  50  L.  180, 
26  Sup.  Ct.  55,  two  eitizens  of  different  states  may  sue  citizen  of 
their  state  in  circuit  court  of  latter 's  district;  Laden  v.  Meek,  130 
Fed.  879,  65  C.  C.  A.  361,  allegation  in  removal  petition  that  cer- 
tain of  petitioners  are  "residents"  of  state  other  than  that  of  which 
plaintiff  is  citizen,  and  that  none  of  petitioners  are  "residents  and 
eitizens"  of  state  of  plaintiff's  citizenship,  is  insufficient. 
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1  Wheat.  96-382 


(T,  677.)  Miscellaneous.  Cited  id  Robinson  v.  Pern  How  etc  Co^ 
1  OkJ,  149,  31  Pac.  Ml* 

1  Wheat.  96111,  4  U  45,  THE  AXJROBA, 

&jL  I  (1,  e79).     Shipping— Advances* 

Approved  in  The  Wjandotte,  136  Fed.  473,  where  purchaser  of 
draft  drawn  hj  master  of  vessel  in  foreign  port  for  advances  to 
pa)r  proper  charges  had  no  knowledge  that  at  time  draft  drawn  mas* 
ter  held  drafts  for  freight  which  bo  could  have  nsed  to  paj  such 
charges,  fact  that  charter-party  provided  ordinary  disbursomenls 
should  bs  pajable  from  freight  only  was  no  defense  to  draft. 

1  Wheat.  179-207,  4  U  65,  HEPBURN  v.  DUNLOP. 

8yl-  1  (I,  684).  Specific  performance — Title  before  decree. 
Approved  in  Kentucky  Distilleries  etc,  Co.  v.  Blanton,  149  Fed. 
41,  and  Gibson  v.  Brown»  214  Hi  336,  73  N.  E,  580,  both  following 
rule;  Hosmer  v.  Wyoming  By.  etc*  Co.,  129  Fed.  892,  65  L.  R.  A.  SI, 
where  contract  evidences  actual  sale  and  purchase  of  realty,  and 
time  is  not  of  essence,  bill  for  specific  performance  not  dismissed  for 
failure  to  tender  payment. 

Syl.  4  (I,  686).    Bismissal  as  bar  to  second  suit. 

Approved  in  Lockhart  v.  Leeds,  12  N.  M.  164,  76  Pac,  814,  Judg* 
laent  against  plaintiff  on  bOl  to  have  mine  location  declared  void  for 
fraud  and  violation  of  agreement  to  locate  for  plaintiff  bars  suit  to 
declare  defendant  holds  mine  in  trust. 

1  Wheat.  261-278,  4  L.  86,  THE  EDWAKD. 

SyL  1  (I,  691).     Admiral ty^ — ^Amendment  of  libel  on  appeal. 

Approved  in  Graham  v.  Oregon  otc.  Nav.  Co.,  134  Fed,  693,  follow* 
ing  rule. 

1  Wheat.  304-382,  4  L.  97,  MABTIN  v.  HUNTER. 

Syl.  1  (I,  694).    United  States'  powers  limited. 

Approved  in  Burton  v.  United  States,  202  U*  8.  366,  50  L.  1065, 
26  Sup.  Ct.  688,  upholding  Be  v.  St.,  {  1782,  making  it  misdemeanor 
for  senator  to  receive  or  agree  to  receive  compcosation  for  ser* 
vices  rendered  before  any  department  in  relation  to  proceedings  in 
which  United  States  is  interested;  Southern  By.  Co.  v«  Greensboro 
lee  4  Coal  Co,,  134  Fed.  92,  order  of  state  corporation  commission 
to  place  carloads  of  coal  shipped  from  one  state  to  another  on  cer- 
tain track  for  unloading,  as  requested  by  consignee,  is  void. 

SyL  7  (I,  696).    Exclusiveness  of  federal  jurisdiction. 

Approved  in  Jackman  v.  £au  Claire  Nat.  Bank,  125  Wis.  481,  104 
K,  W.  103,  upholding  jurisdiction  of  state  courts  over  action  by 
ttajikraptcy  trustee  to  recover  value  of  property  as  prsferenos. 


1  Wheat.  440-487  Notes  on  U.  S.  Reports.  40 

S7I.  11  (I;  699).     Statutes — Contemporaneous  construction. 

Approved  in  State  v.  New  Orleans  By.  &  L.  Co.,  116  La.  148,  40 
60.  598,  applying  rule  where  under  two  similar  constitutions  ex- 
empting manufacturers  from  license  taxes,  legislature  for  twenty^ 
years  imposed  license  taxes  on  electric  companies;  State  t.  North- 
em  Pac.  By.  Co.,  95  Minn.  47,  103  N.  W.  732,  foreign  railroad  pay- 
ing taxes  under  gross  earnings  law  is  not  prevented  by  failure  to  list 
credits  from  deducting  debts  from  such  credits;  Henry  v.  State^ 
87  Miss.  57,  39  So.  871,  upholding  Bev.  Code  1892,  §  3201,  providing 
for  working  convicts  on  farm  leased  for  that  purpose;  Ex  parte  An- 
derson,  46  Tex.  Cr.  399,  81  S.  W.  987,  city  court  has  no  jurisdiction 
to  try  accused  for  alleged  violation  of  state  penal  statute. 

1  Wheat.  440-447,  4  L.  131,  THE  HIEAM. 

Syl.  1  (I,  707).     Setting  aside  agreement  made  by  mistake. 

Approved  in  Carrell  v.  McMurray,  136  Fed.  670,  applying  rule  to 
reformation  of  deed  made  under  contract  for  exchange  of  farm  for 
stock  of  merchandise. 

1  Wheat.  447-462,  4  L.  132,  AMMIDON  v.  SMITH. 

Syl.  1  (I,  707).     Surety — ^Discharge  of  prisoner  by  fraud. 

Approved  in  dissenting  opinion  in  Haddock  v.  Haddock,  201  U.  S» 
627,  50  L.  893,  26  Sup.  Ct.  525,  majority  holding  mere  domicile  with- 
in state  of  one  party  to  marriage  does  not  give  courts  of  that  state* 
jurisdiction  to  render  decree  of  divorce  enforceable  in  other  states 
against  nonresident  only  constructively  served. 

1  Wheat.  482-487,  4  L.  141,  BOSS  v.  BEED. 

Syl.  1  (I,  709).    Public  officer's  acts  presumed  correct. 

Approved  in  Griffin  v.  American  Gold  Min.  Co.,  136  Fed.  73,  69 
O.  C.  A.  637|  applying  principle  to  marshal's  return  on  attachment 
ot  realty. 


n  WHEATON. 


t  Whest.  25^1,  4  Lw  175,  McIVEB  v.  EAOAN, 

BjL  1  (If  714).    Purpose  of  sUtnto  of  limiutioni. 

Approved  in  dlssentiog  opinion  in  Ajrroa  t.  Cone,  138  Fed.  786,  ma- 
jority holding  where  yalidity  of  claim  of  petitioning  creditor  in  in- 
▼oluntary  bankruptcy  proceedings  is  put  in  issue  bj  bankrupt's  an- 
swer and  issue  determined  in  favor  of  creditor,  adjudication  is  con* 
elusive. 

Distinguished  in  French  T.  Wliite,  7S  Vt.  96,  62  Atl  36,  2  L.  B.  A. 
(N«  8.)  804,  property  vesting  in  bankrupt's  trustee  under  bankruptcy 
law  ia  not  attachable  in  state  court, 

8yL  2  (I,  715).     Court  makes  no  exceptions  to  limitation  statute* 
Approved  in  Atchison  etc.  By,  Co.  ▼.  Grain  Co.,  6S  Kan.  588|  75 
Pae,  1052,  following  rule, 

(I,  714.)  Miscellaneous.  Cited  in  Fry  r.  Piy,  125  Iowa,  430,  101 
N.  W.  146,  construing  Code,  ]  3276,  relating  to  revocation  of  wills  by 
subsequent  birth  of  legitimate  ehild. 

2  Wheat.  66-76,  4  L.  185,  COOLLDOE  t.  PAYSON. 

8yl.  1   (I,  721)*     Drafts — Pre-existing  debt  as  consideration. 

Approved  in  Bamsdall  v.  Waltemeycr,  142  Fed.  419,  promise  to  ae* 
c«pt  bill  not  in  existence  but  subsequently  drawn  iji  favor  of  prom* 
iae«,  who  takes  it  for  pre-existing  debt,  is  good  acceptance. 

Syl.  2  (I,  721).    Drafts — Letter  promising  to  accept. 

Approved  in  Bank  of  Havelock  v.  Western  Union  Tel.  Co.,  141  Fed. 
525,  applying  rule  to  action  by  mortgagees  against  telegraph  com- 
pany for  loss  of  lien  caused  by  receipt  of  false  telegram  over  tele- 
phone; Bank  of  Seneca  v.  First  Nat.  Bank,  105  Mo.  A  pp.  726,  78 
Sv  W.  1093,  where  bank  issues  letter  of  credit  obligating  itself  to 
pay  bearer's  checks  to  certain  amount,  checks  drawn  by  bearer  and 
cashed  by  bank  which  had  no  notice  of  letter  cannot  be  applied  in 
extinguishment  of  amount  named  in  letter. 

2  Wheat.  111118,  4  L.  197,  McCOlTL  v.  LE  KAMP, 

(I,  723.)  Miscellaneous.  Cited  in  Brown  v.  Fletcher,  140  Fed.  642, 
where  personal  representative  of  deceased  complainant  in  federal  suit 
took  no  steps  to  review,  but  brought  suit  in  another  jurisdiction  fof 
soma  relief,  defendant  ia  entitled  to  dismissal  for  abandonment. 


i 
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2  Wheat.  119-122,  4  L.  199,  UNITED  STATES  v.  SHELDON. 

Syl.  1  (I,  723).    Penal  statutes  strictly  construed. 

Approved  in  Dooley  v.  Jackson,  104  Mo.  App.  32,  78  8.  W.  334, 
statutes  making  election  bets  gaming  and  authorizing  suit  against 
stakeholder  to  recover  money  bet,  do  not  apply  to  primary  elections. 

2  Wheat.  148-160,  4  L.  206,  THE  WILLIAM  KING. 

SyL  1  (I,  726).    Acts  in  fraud  of  law. 

Approved  in  Curley  v.  United  States,  130  Fed.  11,  64  C.  C.  A.  369, 
one  who  falsely  impersonates  another  at  civil  service  examination  is 
guilty  of  conspiracy  to  defraud  within  Bev.  St.,  §  5440. 

2  Wheat.  196-206,  4  L.  218,  RUTHEEFOBD  v.  GREENE. 

Syl.  1  (I,  728).    Grant  of  land  subsequently  surveyed. 

Distinguished  in  Conway  v.  United  States,  149  Fed.  266,  where 
Ponco  squaw's  allotment  in  Sioux  reservation  as  well  as  other  In- 
dian's whom  she  married  were  approved  and  patent  for  lieu  lands 
separately  applied  for  was  made  to  husband  as  head  of  family,  she 
was  entitled  to  half;  Wallace  v.  Adams,  143  Fed.  722,  claimants 
of  Indian  citizenship  who  secured  judgments  in  their  favor,  which 
were  final  under  statutes  when  rendered,  and  took  possession  of,  and 
demanded  lands  as  their  allotments,  before  judgments  were  made 
reviewable,  acquired  no  vested  rights  therein  against  subsequent 
legislation. 

2  Wheat.  221-226,  4  L.  224,  PATTEBSON  v.  UNITED  STATEa 

Syl.  1  (I,  732).    Variance  from  issues  vitiates  verdict. 

Approved  in  Hamilton  v.  Murray,  29  Mont.  84,  74  Pae.  76,  where 
in  ejectment  plaintiff's  allegations  as  to  ownership,  possession  and 
ouster  denied  and  on  trial  controversy  was  as  to  location  of  bound- 
ary, verdict  for  plaintiff  for  possession  is  bad. 

SyL  3  (ly  734).    Certiorari  for  removal  of  cause. 

Approved  in  Whitney  v.  Dick,  202  U.  S.  139,  50  L.  966,  26  Sup.  Ct. 
584,  circuit  court  of  appeals  has  no  jurisdiction  to  issue  certiorari 
to  review  conviction  in  inferior  federal  court. 

2  Wheat.  227-248,  4  L.  226,  THE  PIZABBO. 

SyL  1  (I,  734)..   Condemnation — Spoliation  of  papers. 

Approved  in  Yarborough  v.  Hughes,  139  N.  C.  211,  51  S.  E.  908, 
where  in  suit  to  set  aside  sale  under  power,  evidence  showed  that 
attorney  and  purchaser  were  jointly  interested,  and  defendant  failed 
to  produce  writings  relating  to  transaction,  failure  raised  presump- 
tion against  hinu 
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8  Wheat.  £59445 


t  Wlicat.  259  278,  4  L.  234,  CHIEAC  v.  CHIBAa 

Syl.  3  (I,  737).     AJietts'  property  rigbts  under  treaty. 

Approved  in  Doe  v-  Roe,  4  Pcnne,  (Del.)  400,  55  AtL  341,  appljring 

Tole    to    devolution    of   property    trnder   treaty   of    1900    with    Great 

Britain. 

a  Wheat.  290  305,  4  L.  242,  MORGAN  v.  MORGAN. 

Syl  1  (I,  738),     Divestiture  of  federal  jurisdiction. 

Approved  in  Lebensberger  v.  Scofield,  139  Fed.  384,  following 
rule;  Kirby  t.  American  Soda  etc.  Co.,  194  U.  S.  146,  48  U  913, 
24  Sup.  Ct.  €19,  upholding  circuit  court's  jurisdiction  over  cross-bill 
aeeking  to  recover  balance  of  $1,700,  due  on  contract  of  f?xchangf, 
where  original  bill  dismissed  on  complainant's  own  motion  asked  for 
cmncellation  of  agreement  to  pay  $2,025,  in  eonsideration  of  ezcbange. 

SyL  2  (I,  740).    Specific  performance — Parties. 

Approved  in  Brandon  v.  West,  28  Nev.  507,  83  Pac.  828,  where 
owner  of  land  granted  to  cotnplainant  by  ezecated  oral  sale  all 
sand  on  land,  legal  title  to  land  having  passed  to  such  owner's  de- 
scendants by  operation  of  law,  it  was  incumbent  on  them  to  con- 
vey to  complainant  right  purchased. 

Syl.  3  (I,  740).    Specific  performanee— Ability  to  perform. 

Approved  in  Day  r.  Mountin,  137  Fed.  785,  70  C.  C.  A.  190,  whara 
contract  for  sale  of  lands  requires  vendor  to  furnish  abstract  show- 
ing clear  title.  It  cannot  be  specific  ally  enforced  by  vendor  whera 
only  title  shown  la  government  entry  without  final  proofa. 

2  Wheat  327  335,  4  U  252,  THE  ANNA  MARIA. 

SyL  2  (I,  742).     Damages — Anticipated  profits. 

Approved  in  Choctaw  etc.  R.  B.  Co.  v.  Jacobs,  15  Okl.  500,  82  Pac. 
504,  applying  rule  in  action  against  railroad  for  delay  in  delivering 
freight;  Tootle  v.  Kent,  12  Okl.  691,  73  Pac.  315,  allowing  probable 
loss  of  profits  to  merchant  by  attachment  brought  on  by  reason  of 
fraudulent  chattel  mortgage;  Chisholm  etc.  Mfg.  Co.  v.  Y.  S.  Canopy 
Co.,  Ill  Tcnn.  210,  77  8.  W.  1063,  allowing  lost  profits  as  damages 
for  breach  of  contract  to  manufacture  of  patent  brackets. 

t  Wheat.  336  345,  4  L.  253,  COLSON  v.  THOMPSON. 
Syl.  1  (I,  743).  Specific  performance  of  vague  contract 
Approved  in  Sharp  v.  West,  150  Fed.  461,  three  years'  unexplained 
delay  in  bringing  suit  for  specific  performance  of  contract  for  sale  of 
land  bars  right;  Jones  v.  Byrne,  149  Fed.  461,  denying  specific  per- 
formance ot  contract  for  sale  of  land  obtained  by  attorney  by  breach 
of  trust;  Hildreth  v.  Duff,  143  Fed.  140,  applying  rule  to  contmct 
whereby  one  party  was  to  work  for  another  to  perfect  for  him  a 
eandy-making  machine;  Couch  v.  McCoy,  138  Fed.  701,  offer  to  give 
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option  to  purchase  realty,  where  written  contract  embodying  terms 
of  option  is  clearly  contemplated  by  both  parties,  does  not  con- 
stitute binding  contract  until  writing  executed;  Kane  t.  Luckman, 
131  Fed.  612,  applying  rule  to  contract  for  exchange  of  lands  for 
cows;  Marks  v.  Gates,  2  Alaska,  527,  refusing  to  specifically  perform 
contract  to  convey  all  property  which  defendant  may  acquire  in 
Alaska;  Kirkpatrick  v.  Pettis,  127  Iowa,  612,  103  N.  W.  957,  where, 
in  suit  for  specific  performance  of  oral  contract  to  convey  land, 
neither  receipt  for  earnest-money  nor  any  evidence  described  land 
particularly,  specific  performance  not  decreed;  Bosenwald  v.  Middle- 
brook,  188  Mo.  99,  86  S.  W.  212,  denying  specific  performance  of 
parol  contract  to  will  plaintiff  all  of  decedent's  property  in  con- 
sideration of  services  rendered  as  decedent's  partner  in  practice  of 
medicine;  Meyer  Land  Co.  v.  Pecor,  18  S.  D.  469,  101  N.  W.  40, 
instrument  reciting  that  person  named  has  paid  $50  for  tract  of 
land  described  "for  $9,000,  $6,000  cash  and  balance  at  six  per 
cent,  500  payment  per  year,"  signed  by  owner,  is  too  incomplete. 

8  Wheat.  877-379,  4  L.  266,  COLSON  v.  LEWIS. 

SyL  1  (I,  750).    Courts — Conflicting  state  grants. 

Distinguished  in  Stevenson  t.  Fain,  195  U.  8.  169,  49  L.  144,  25 
Sup.  Ct.  6,  decision  of  circuit  court  of  appeals  is  final  in  contro- 
versy between  citizens  of  different  states  claiming  under  grants 
from  different  states  depending  entirely  upon  diverse  citizenship. 

S  Wheat.  380-384,  4  L.  266,  LEEDS  t.  MABINE  INS.  CO.  OF  ALEX- 
ANDBIA. 

Syl.  1  (I,  750).    Equity — Answer  as  evidence. 

Approved  in  Johnson  v.  Georgia  Loan  etc.  Co.,  141  Fed.  597,  bona 
fide  purchaser  must  allege  and  prove  want  of  notice  and  actual 
payment  of  purchase  price. 

2  Wheat   385-389,  4  L.  268,  BABOBG  v.  PEYTON. 

Syl.  2  (I,  752).    Debt  against  payee  of  draft. 

Approved  in  United  States  v.  Alcorn,  145  Fed.  1000,  in  action  on 
proposal  bond  of  mail  contractor,  fact  that  government  recovered 
from  surety  actual  damages  sustained  by  breach  of  contract  is  no 
defense;  Bagsdale  v.  Gresham,  141  Ala.  314,  37  So.  369,  acceptance 
of  order,  as  between  acceptor  and  payee,  is  not  collateral  promise 
to  pay  debt  of  another;  Hudson  v.  McNear,  99  Me.  407,  59  Atl.  546, 
arguendo. 

2  Wheat.  390-394,  4  L.  269,  UNION  BANK  OF  GEOEGETOWN  v. 
LAIBD. 

Syl.  2  (I,  754).    Corporation's  lien  on  shares  for  debt. 
Approved  in  Dempster  Mfg.  Co.  v.  Downs,  126  Iowa,  83,  106  Am. 
8t.  Bep.  340,  101  N.  W.  736,  lien  in  favor  of  corporation  on  stock 
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of  members  on  mecouat  of  debts  due  corpointion  from  Ibem  may  bi 
created  by  articles  of  ineorporation;  Herman  Goepper  St  Co.  v. 
Pboenix  B.  Co.,  115  Ky.  716,  74  S.  W,  728,  where  bonds  were  do- 
posited  as  eollateraJ  for  notes  in  which  no  provision  was  made  re- 
qairin^  pro  tanto  release  of  collateral  or  partial  payment,  creditor 
I  eoold  bold  entire  collateral  as  security  for  balance  of  debt. 


2  WbeaL  3S5,  4  lu  271,  UNITED  STATES  y.  BARKER. 

Syl,  2  (I,  755).     United  States  not  liable  for  cosU. 

Approved  in  State  v.  Williams,  101  Md.  534,  109  Am,  St,  Rep. 
SSa,  61  Atl.  299,  1  L.  B.  A.  (N.  8*)  254,  costs  cannot  be  awarded 
against  state. 


in   WHEATON. 


3  Wheat,  172183,  4  L.  362,  DUGAN  ▼.  UNITED  STATES. 

Syl.  1  (I,  762).    Possession  of  note  by  indorsee. 

Approved  in  New  Haven  Mfg.  Co.  v.  New  Haven  etc.  Co.,  76 
Conn.  132,  55  AtL  606,  mere  possession  of  holder  of  negotiable  note 
by  iodorseo  is  sofficient  evidence  of  owncrehip  to  support  suit  there- 
on by  him;  Dunlap  v.  Kelly,  105  Mo.  A  pp.  4,  78  8.  W.  665,  where 
pl&iatilf  in  action  on  aote  alleges  she  was  original  payee  thereof, 
but  that  it  had  been  indorsed  "by  her  to  third  person  and  by  latter 
back  to  her,  indorsements  themaelvee  are  insufficient  to  prove  al* 
legationa. 

3   Wheat.  204  212,  4  L.  SH,  PATTON  v.  NICHOLSON. 

Syl.  1  (I,  768).     Sale  of  license  from  enemy. 

Approved  in  Sawyer  ▼.  Sanderson,  113  Mo.  A  pp.  245,  88  S.  W. 
154,  Inclnsion  of  seller's  license  in  sale  of  saloon  renders  note  given 
therefor  void  under  Rev.  St.  1899,  §  2992;  Monahan  v.  Monahan,  77 
Vt.  143,  59  Atl.  172,  70  L.  R.  A.  935,  where  complainant  seeking  to 
impress  securities  with  trust,  and  issues  omit  fraud,  he  cannot  be 
denied  relief  because  of  fraudulent  purpose  to  avoid  taxation  by 
placing  securities  in  defendant's  name, 

3  Wheat.  212  230,  4  L.  372,  ROBINSON  v.  CAMPBELIi. 

Syl.  6  (1,  770),     Equitable  remedies  in  federal  courts. 

Approved  in  Carlson  v.  Sullivan,  146  Fed.  479,  seventh  amendment 
guarantees  jury  trial  in  judicial  proceedings  in  territories;  In  re 
E.  T,  Kenney  Co.,  136  Fed.  454,  where  creditors  of  bankrupt  before 
bankruptcy  assigned  claims  to  committee  in  trust  to  purchase  bank- 
rupt's property  and  sell  same  for  benefit  of  assignors,  latter  could 
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not  prove  equitable  interest  as  against  claims  against  bankrupt 
estate,  though  state  statutes  abolished  distinction  between  legal  and 
equitable  proceedings. 

3  Wheat.  234-236,  4  L.  378,  HAMPTON  t.  McGONNEU 
Syl.  1  (I,  773).  Judgments— Pull  faith  and  credit. 
Approved  in  Succession  of  Caldwell,  114  La.  195,  108  Am.  St.  Bep. 
347,  38  So.  142,  applying  rule  to  decree  of  adoption;  dissenting  opin- 
ion in  Haddock  v.  Haddock,  201  U.  S.  632,  50  L.  896,  26  Sup.  Gt» 
525,  majority  holding  mere  domicile  of  one  party  to  marriage  does 
not  give  state  court  jurisdiction  to  render  divorce  decree  enforce- 
able elsewhere  against  nonresident  constructively  served;  dissenting 
opinion  in  Smith  v.  Willing,  123  Wis.  386,  101  N.  W.  695,  constru- 
ing judgment  note  with  name  of  payee  in  blank* 

3  Wheat.  246-336,  4  L.  381,  GELSTON  v.  HOYT. 

Syl.  1  (I,  779).    Direction  of  writ  of  error. 

Approved  in  Kentucky  v.  Powers,  139  Fed.  489,  491,  right  of  re- 
moval under  Bev.  St.,  §  641,  is  not  affected  by  fact  that  rights 
thereunder  may  be  enforced  ultimately  by  proceedings  in  error  in 
United  States  supreme  court. 

Syl.  7  (I,  781).    Acquittal  as  res  adjudicata. 

Approved  in  United  States  v.  Donaldson-Shulz  Co.,  142  Fed.  301,  ac- 
quittal of  obstructing  stream  in  prosecution  under  30  Stat.  1151,. 
bars  suit  in  equity  to  compel  removal  of  same  structure. 

SyL  9  (I,  781).    Acquittal  on  seizure — Probable  cause. 

Approved  in  United  States  v.  83  Sacks  of  Wool,  147  Fed.  749,  on 
judgment  for  claimant  of  property  seized  by  customs  of&cers  for 
fraudulent  importation,  certificate  of  probable  cause  should  be  en- 
tered though  verdict  clearly  right,  where  it  is  shown  officers  acted 
in  good  faith;  Agnew  v.  Haymes,  141  Fed.  637,  Bev.  St.,  §§  970^ 
989,  do  not  authorize  recovery  against  revenue  officer  for  wrong- 
ful seizure  when  made  upon  probable  cause  and  goods  returned  in- 
tact; State  V.  Cobb,  123  Iowa,  629,  99  N.  W.  300,  acquittal  in  prosecu- 
tion for  illegally  keeping  liquor  for  sale  is  bar  to  condemnation  pro- 
ceedings. 

3  Wheat.  336391,  4  L.  404,  UNITED  STATES  v.  BEVANS. 

Syl.  3  (I,  787).    Statutes — Construction  of  particular  words. 

Approved  in  United  States  v.  Atchison  etc.  By.  Co.,  142  Fed.  191, 
construing  bill  for  injunction  against  railroad  for  granting  rebates 
and  order  made  thereon. 

Syl.  4  (I,  787).    Admiralty — Crime  committed  out  of  states. 

Approved  in  State  v.  Eldredge,  27  Utah,  487,  76  Pac.  340,  legisla- 
ture may  authorize  state  board  of  equalization  to  assess  property 
situated  partly  in  one  county  and  partly  in  another. 
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3  Wheat  449  591 


3  Wheat.  449-453,  4  L.  432,  BBOWN  ▼*  JACKSON. 
87I.  3  (If  789}.    Deed  conveying  title  and  interest. 
See  105  Am.  3t  Bep.  862,  note* 

3  Wheat.  454-519,  4  L.  433,  EVANS  v.  EATON* 

Byl.  a  (I^  792).    Patents— Effect  of  special  acta. 

Approved  in  Walker  v.  Globe  Newspaper  Co.,  140  Fed.  312,  right  to 
maintaJn  action  at  law  for  dainages  for  infriDgement  of  copyright  is 
not  impliedly  taJcj^n  away  by  Bev.  St.,  §§  4965,  4970. 

3  Wheat.  520-528,  4  L.  449,  LENOX  v.  PKOUT. 

SyL  4  (I,  794).     Equity— Answer  as  proof. 

Approved  in  Johnson  v.  Georgia  Loan  etc.  Co.,  141  Fed.  597,  bona 
fide  purchaser  must  allege  and  prove  want  of  uotico  and  actual  pay- 
ment of  purchase  price. 

3  Wheat.  541-545,  4  L.  454,  MUBBAY  r.  BAKEE. 

SyL  1  (I,  795).     Limitations — *' Beyond  the  sems"  defined. 

Oted  in  Osgood  v.  Central  Vermont  By.  Co.,  77  Vt.  339,  60  AtL 
138,  70  Ll  B.  a.  930^  arguendo, 

3  Wheat.  546-563,  4  K  456,  THE  AMIABLE  NANCY. 
Syl.  2  (I,  796).  Marine  trespass^Exemplary  damages. 
Approved  in  Pacific  Packing  etc.  Co.  v.  fielding,  136  Fed.  579,  580, 
69  C.  C.  A.  325,  corfK»ration  owner  of  vessel  is  not  liable  in  punitive 
damages  because  of  malicious  action  of  master  in  imprisoning  sailor 
while  at  sea,  which  was  not  authorized  nor  ratified  by  corporation. 
See  101  Am.  8t.  Bep.  735,  note. 

ByL  5  (I,  798).    Prospective  profits  as  damages. 

Approved  in  Choctaw  etc.  B.  B.  Co.  v.  Jacobs,  15  Okl.  500,  82  Pac, 
504«  applying  rule  in  action  against  railroad  for  delay  in  delivery  of 
freight;  Tootle  v.  Kent,  12  Okh  391,  73  Pac.  315,  applying  rule  to 
probable  loss  of  profits  to  merchant  whose  store  closed  by  reason  of 
fraudulent  chattel  mortgage. 

3  Wheat.  563  591,  4  L.  460,  CBAIQ  ▼.  LESLIE. 

SyL  1  (T,  799).    Devise  to  trustee  to  sell. 

Approved  in  Bank  of  TJkiah  v.  Bice,  143  Cal.  272,  101  Am.  St 
Bep.  118,  76  Pae,  1022,  arguendo. 

SyL  2  {I,  802).     Equitable  conversion— Election  to  take  land. 

Approved  in  Whitfield  v.  Thompson,  85  Miss.  758,  38  80.  115,  fol- 
lowing rule;  Nelson  ▼.  Nelson,  36  Ind.  App.  336,  75  N.  E,  681,  under 
will  giving  property  to  wife  and  providing  for  its  sa!e  on  her  drath, 
and  division  of  proceeds  among  children,  then  equitable  conversion 
U  of  date  of  his  death,  and  children  take  vested  interest  as  of  that 
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date;  Atlee  ▼.  BuUard,  123  Iowa,  279,  98  N.  W.  890,  where  testator 
devised  land  to  wife  till  youngest  child  attained  majority,  when  it 
was  to  be  sold  and  proceeds  divided  between  wife  and  children,  in 
suit  for  partition  wife's  share  subject  to  judgment  lien. 

3  Wheat.  591594,  4  L.  467,  CAMEBON  ▼.  McBOBEBTa 

Syl.  1  (I,  804).    Setting  aside  decree  after  term. 

Approved  in  King  v.  Davis,  137  Fed.  227,  court  may  after  term 
control  execution  of  final  process  issued  on  judgment  to  prevent  in- 
justice; United  States  ▼.  Four  Lorgnette  Holders,  132  Fed.  565,  judg- 
ment of  forfeiture  against  imported  merchandise  for  attempt  to  de- 
fraud customs  laws  cannot  be  vacated  after  term  on  account  of 
irregularities  in  proceedings. 

3  Wheat.  594-600,  4  L.  467,  CBAIG  v.  BEDFOBD. 

Syl.  2  (I,  807).    Alien  taking  freehold. 

Approved  in  Shea  v.  Nilima,  133  Fed.  215,  66  C.  0.  A.  263,  agree- 
ment between  two  aliens  to  locate  or  acquire  mining  claims  for  joint 
benefit  is  enforceable  by  either. 

3  Wheat.  610-644,  4  L.  471,  UNITED  STATES  ▼.  PALMEB. 

(I,  808.)  Miscellaneous.  Cited  in  State  v.  Foster,  187  Mo.  605,  86 
S.  W.  249,  under  Bev.  St.  1899,  §  2041,  relating  to  bribery  offense  ii 
misdemeaner,  though  punishable  by  imprisonment  in  penitentiary. 


IV  WHEATON. 


4  Wheat.  1-51,  4  L.  499,  TBUSTEES  OF  PHILADELPHIA  BAPTIST 
ASSOCIATION  ▼.  HAET. 

Syl.  1  (I,  812).    Charitable  bequest — ^Unincorporated  society. 

Approved  in  Miller  y.  Ahrens,  150  Fed.  657,  following  rule;  Weaver 
V.  Spurr,  56  W.  Va.  105,  48  S.  E.  856,  trust  created  by  deed  to  trustees 
to  be  held  in  trust  for  Trinity  Parish  in  certain  town  is  void  for  un- 
certainty of  purpose  and  as  to  beneficiaries. 

Distinguished  in  Penny  y.  Central  Coal  &  Coke  Co.,  138  Fed.  774, 
where  unincorporated  religious  society  had  had  uninterrupted  posses- 
sion of  land  in  controversy  for  over  thirty  years  and  had  used  it  as  its 
own  under  lost  deed,  it  is  presumed  that  legal  title  conveyed  to  trus- 
tees for  its  benefit. 

Syl.  3  (I,  813).    Charitable  trusts — ^Vagueness. 
Approved  in  Miller  v.  Ahrens,  150  Fed.  653,  holding  trust  created 
by  will  for  benefit  of  foreign  religious  corporation,  involving  devise 
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4  Wheat.  52  20« 


of  three  hundred  and  fift^-o&e  aeret  of  land  in  West  Virginia,  ft 
contrary  to  pnblic  policy  of  that  ttate,  ditseoting  opinion  in  Dan- 
fort  h  T.  Oshkosh,  119  Wis,  290,  97  N.  W.  268,  majority  holding  wher© 
Innd  devised  to  trustees  to  be  conveyed  to  city  for  library,  city  took 
fee  and  did  not  hold  land  in  tmat. 

4  Wheat  52-73,  4  L,  612,  THE  DIVINA  PASTOBA. 

fiiyl.  4  (I,  816).    Admiralty — Bemand  to  amend  pleadingf. 

Approved  in  Graham  v.  Oregon  etc.  Co.,  134  Fed.  693,  court  may 
permit  libel  in  admiralty  to  be  ameoded  to  show  jurisdiction* 

4  Wheat.  73  74,  4  L.  516,  EVANS  v*  PHILLIPS. 

Syl.  1  (I,  817),     Error  to  nonsuit. 

Approved  in  Francisco  t.  Chicago  etc.  R.  Co.,  149  Fed.  355,  356, 
^where  at  close  of  trial  defendant's  motion  for  instructed  verdict 
granted,  but  before  instruction  given  plaintiff  took  involuntary  non* 
euit,  latter  could  not  appeal;  Parks  v*  Southern  By.  Co.,  143  Fed.  278, 
mnd  Huntt  v.  McNamee,  141  Fed.  295,  both  holding  where  voluntary 
nonsuit  was  permitted  by  state  practice,  federal  court  has  discretion 
to  refuse  nonsuit  after  plaintiff  had  concluded  evidence  and  motion 
of  defendant  for  direction  of  verdict  had  been  austained. 

4  Wheat  77  83,  4  L.  518,  WILLL4MS  ▼.  PEYTON'S  LESSEE, 
8yL  3  (I,  821).  Deed  depending  on  matter  in  paii. 
Approved  in  dissenting  opinion  in  Delta  Co,  Land  etc.  Co.  T.  Tall* 
eott,  17  Colo.  App.  340,  68  Pac.  993,  majority  holding  when  trustees' 
release,  executed  after  maturity  of  note  secured,  recited  payment  and 
execution  at  payee's  instance*  an  assignee  of  note,  which  had  not  tn 
fact  been  paid,  cannot  cancel  release  against  subsequent  mortgagee 
of  land. 

4  Wheat.  108-121,  4  L.  526,  UNITED  STATES  ▼.  HOWLAND* 
87L  3  (I,  823).     Federal  equity  not  controlled  by  states. 
Approved  in  First  Nat.  Bank  of  Plattsmouth  v.  Gibson,  69  Neb, 
t6,  94  N.  W.  96f,  in  equity  suit  to  reach  property  fraudulently  trans- 
ferred,  debtor   being   neceasary   party,   suit   may    be   commenced   in 
eounty  of  his  residence* 

4  Wheat.  122-208,  4  U  529,  STUBGES  v.  CB0WN1N8HIELD. 

6yL  3  (I,  832).    Suspension  of  state  bankruptcy  laws. 

Approved  in  In  re  J.  H,  Alison  Lumber  Co.»  137  Fed.  643,  following 
rule;  Boston  etc.  Co,  v.  OuldCarter  Co.,  123  Ga.  463,  51  8.  E.  468,  in 
absence  of  proceedings  in  federal  courts,  state  court  has  jarisdictioa 
of  cajea  within  insolvent  trader's  act;  Grunsfel^  Bros.  v.  Brownell, 
12  N.  M.  198,  200,  76  Pac.  311,  312,  Bess.  Laws  1889,  c.  67,  pro- 
^biting  debtor!  from  preferring  creditors  is  not  bankruptcy  law  and 
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ii  not  suspended  by  federal  bankrnptcy  law;  Allen  t.  Beed,  10  Okl. 
125,  60  Pac.  788,  holding  void  act  of  1893,  relating  to  change  of 
county  seats  as  inconsistent  with  act  of  Congress  of  1893,  for  open- 
ing of  Cherokee  Outlet. 

Syl.  4  (I,  834).    Insolvent  laws — ^Impairment  of  contracts. 

Approved  in  In  re  Salmon,  143  Fed.  405,  Bev.  St.  Mo.,  §§  1305, 
1306,  relating  to  insolvent  state  banks,  was  suspended  by  bankruptcy 
act,  and  participation  by  creditors  in  proceedings  thereunder  did  not 
estop  creditors  from  thereafter  prosecuting  bankruptcy  proceedings 
against  debtors. 

Syl.  6  (I,  838).     Contract  defined. 

Approved  in  Myers  v.  Ejiickerbocker  Trust  Co.,  139  Fed.  115,  hold- 
ing void  Acts  Gen.  Assem.,  Mo.,  1904,  p.  179,  c.  101,  repealing  remedy 
of  creditor  to  bring  action  at  law  to  enforce  stockholder's  statutory 
liability;  McCormick  v.  Bonfils,  9  Okl.  616,  60  Pac.  299,  construing 
correspondence  with  reference  to  sale  of  realty. 

Syl.  8  (I,  839).    Impairment  of  obligation  of  contracts. 

Approved  in  Lamb  v.  Powder  Biv.  etc.  Co.,  132  Fed.  440,  67  L.  B. 
A.  558,  65  C.  C.  A.  570,  law  of  state  unreasonably  restricting  time 
for  commencing  suit  on  foreign  judgments  on  existing  contracts  is 
void. 

Syl.  11  (I,  847).    Construction — ^Intent  of  instrument. 

Approved  in  Jacobson  v.  Massachusetts,  197  XT.  S.  22,  49  L.  648,  25 
Sup.  Ct.  358,  upholding  Massachusetts  compulsory  vaccination  act;  Ex 
parte  Anderson,  46  Tex.  Cr.  379,  81  S.  W.  975,  city  court  has  no  juris- 
diction to  try  an  accused  for  alleged  violation  of  state  penal  statute; 
dissenting  opinion  in  Blair  v.  Chicago,  201  XT.  S.  502,  50  L.  843,  26 
Sup.  Ct.  427,  majority  holding  right  to  operate  street  railways  under 
acts  of  1859  and  1865  is  confined  to  streets  designated  in  original 
ordinance.     See  103  Am.  St.  Bep.  866,  note. 

4  Wheat.  209-213,  4  L.  552,  McMILLAN  v.  McNEILL. 

Syl.  2  (I,  850).    Insolvency  laws — Debts  prior  to. 

Approved  in  In  re  Salmon,  143  Fed.  405,  Bev.  St.  Mo.,  SS  1305^ 
1306,  relating  to  insolvent  state  banks,  was  suspended  by  bankruptcy 
act,  and  participation  by  creditors  in  proceedings  thereunder  did  not 
estop  creditors  from  thereafter  prosecuting  bankruptcy  proceeding 
against  debtors. 

4  Wheat.  225230,  4  L.  556,  ELIASON  v.  HENSHAW, 

Syl.  1  (I,  856).    Contracts — Acceptance  of  offer. 

Approved  in  Coujh  v.  McCoy,  138  Fed.  703,  offer  to  give  option  to 
purchase  realty  where  written  contract  embodying  terms  of  option 
is  clearly  contemplated  does  not  constitute  binding  contract  till 
writing  duly  executed;  Metropolitan  Coal  Co.  v.  Boutell,  185  Mass. 


il 
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395,  70  N.  E.  422,  applying  rule  to  offer  to  charter  vessels;  Henry  ▼. 
Black,  2ia  Pa.  627,  63  Atl  253,  applying  principle  to  offer  to 
purehaae  land  by  holder  of  option. 

4  Wheat.  235  246,  4  L.  559,  BANK  OP  COLUMBIA  r.  OKLEY. 

SyL  3  (I,  860).     Law  of  laod  defined. 

Approved  in  McKinster  v.  Sager,  163  Ind.  676^  106  Am,  St.  Bep. 
2i9,  72  N,  E.  S56,  68  L,  R.  A.  273,  holding  void  acts  1903,  p,  276,  c. 
153,  making  sales  by  merchant  of  stocky  save  in  due  course  of  trade^ 
void  aa  to  creditors  whose  claims  arise  from  sale  of  some  of  stock 
except  nnder  certain  conditions;  State  v.  Missouri  Tie  etc.  Co.,  181 
Mo.  559,  103  Am.  St.  Bep.  614,  80  S.  W.  941,  65  L.  E.  A,  588,  holding 
void  Missonri  statute  making  it  crime  to  pay  wages  with  orders  or 
other  evidence  of  investment  unless  same  is  negotiable;  Aldredge  ▼. 
School  District  No.  16,  10  Okl.  697,  65  Pac.  96,  holding  condemnation 
of  private  property  for  school  nscs  void  where  no  notice  of  condem> 
nation  given  owner;  State  v.  Stimpson,  78  Yt.  134,  62  Atl.  17,  1  L. 
B.  A.  (N.  8.)  1153,  upholding  act  providing  for  prosecution  by  informa- 
tion of  all  crimes  except  those  pnniahable  by  death  or  life  imprison- 
ment; dissenting  opinion  in  Crane  v.  Waldron,  133  Mich.  S8,  94  N. 
W.  59S,  majority  upholding  Act  99  of  1897,  relating  to  evidence  in 
mils  in  &id  of  execution^ 

4  Wheat,  246-255.  4  L,  562,  UNITED  STATES  v.  BICE. 

Syl.  1  (I,  863).     Bevenue  laws  over  conquered  lands. 

Approved  in  Lincoln  v.  United  States,  197  U.  S.  428,  49  L.  818, 
2S  Sup.  Ct.  455,  duties  on  imports  from  United  States  into  Manila 
sot  justified  because  of  insurrection  after  Spanish  treaty  under  order 
Of  President  issued  during  war. 

(I,  863.)  Miscellaneous.  Cited  in  Ciillins  v.  Overton,  7  Okl.  482,  6^ 
Pae.  705,  as  to  validity  of  acts  of  de  facto  government. 

#  Whtftt.  316-437,  4  L.  679,  McCULLOCH  v.  STATE  OF  MABYLAND. 
SyL  2  (I,  870).    Construction  of  constitution. 

A|i|^mved  in  In  re  Strauss,  197  U.  S.  330,  49  L.  773,  25  Sup.  Ct  535, 
•ae  against  whom  complaint  for  felony  is  ilcd  before  magistrate  ia 
"charged"  with  crime  within  provisions  of  federal  taw  as  to  extra* 
dition;  Ex  parte  Anderson,  46  Tex.  Cr.  399,  81  S.  W.  937,  city  court 
Itta  BO  jurisdiction  to  try  accused  for  violation  of  state  penal  statute. 

Syl.  3  (I,  871).     Federal  government — Enumerated  powers. 

Approved  in  Ex  parte  Anderson,  46  Tex.  Cr,  380,  81  8.  W.  976,  eity 
eotiri  has  no  jnrisdiction  to  try  an  accused  for  alleged  violation  of 
•t«t#  penal  statute.  * 

Distinguished  in  Northern  Securities  Co.  v.  TTnited  States,  193  U. 
a  330,  48  L.  700,  24  Sup.  Ct  436,  upholding  anti-trust  act  of  Jdy  2, 
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87I.  4  (I,  871).    Power  of  Congress  over  bankfl. 

Approved  in  Cbristaplier  v.  Nor  veil,  201  U.  8.  226^  50  Ir.  736,  29 
Sup.  Gt.  502,  coverture  of  legatee  of  ahaxes  in  national  back  when 
name  placed  on  books  as  stockbolder  is  no  bar  to  judgment  due  on 
aaseBament  by  comptroller  of  currency, 

87L  5  (I,  872),     Congress— Means  employable  to  execute  poweri. 

Approved  in  McCray  v.  United  StateSj  195  U,  S.  56,  59,  49  L.  96,  97, 
24  Sup.  Ct.  769,  upholding  24  8tat.  209,  840,  as  amended  in  1902,  im- 
posing tax  on  artificially  colored  oleomaTgarine;  Missouri  etc.  By. 
Co.  V.  May,  194  V,  S.  269,  48  L.  972,  24  Sup.  Ct.  638,  npbolding  Tex. 
Stat.  1901,  c.  117,  imposing  penalty  on  railroads  for  allowing  Johnson 
gTasa  or  tliistle  to  mature  and  go  to  seed;  Brooka  v.  Boutkern  Pac* 
Co.,  148  Fed.  990,  holding  void  federal  employer  '§  liability  act  of  1906; 
United  States  v.  Scott,  148  Fed,  432,  kolding  void  act  of  1898,  mak- 
ing  II  penal  for  interstate  carrier  to  discrlmiDate  against  labor  unions. 

Syl.  7  (I,  879).     State  tax  on  national  agencies. 

Approved  in  Hibernia  Savings  etc.  Soe.  v.  San  Francisco,  200  U. 
S.  313,  50  L.  496,  26  Sup.  Ct  265,  United  States  Treasury  checks  for 
intercat  on  government  bonds,  vrhere  intended  for  immediate  payment^ 
are  taxable  by  state  in  hands  of  owner;  Sonth  Carolina  v.  United 
States,  199  U.  8.  452,  455,  466,  50  L.  266,  267,  271,  26  Sup.  Ct.  110, 
United  States  may  exact  revenue  license  from  dispensing  agent  ot 
state  which  has  taken  charge  of  liquor  business;  United  Stales  v. 
Thurston  Co.,  143  Fed.  289,  lands  allotted  to  Indians  under  22  Stat. 
342,  are  exempt  from  state  taxation  during  period  of  trust;  People ^b 
Sav.  Bank  v,  Laymau,  134  Fed.  638,  assessing  property  of  saving  bank 
under  Code  Iowa,  §  1322,  providing  that  asseasment  be  made  oq  its 
shares  of  stock,  fact  that  part  of  assets  consist  of  government  bonds 
does  not  entitle  bank  to  deduction  of  such  amount;  United  States  v. 
Moore,  129  Fed.  634,  denying  federal  jurisdiction  to  punish  con- 
spiracy to  oppress  and  Intimidate  citizen  to  prevent  him  from  estab- 
lishing miners'  union  in  a  state,  in  furtherance  of  which  defendants 
shot  citizen;  Western  Union  Tel.  Co.  v.  Wakefield,  69  Neb.  277,  95 
N.  W.  661,  holding  void  village  ordinance  imposing  occupation  tax 
on  telegraph  companies  doing  business  in  village  in  so  far  as  it  taxes 
business  of  company  transacted  for  government;  Old  Nat.  Bank  v^ 
State,  58  W.  Va,  560,  52  S.  E.  494,  United  States  bonds  held  by  na- 
tional bank  as  part  of  its  capital  cannot  be  tAxed  tmder  state  author* 
ity. 

ByK  ft  (I,  883).    Limits  of  taxing  power. 

Approved  in  Michigan  etc.  R,  E.  Co.  v.  Powers,  201  U.  8.  295,  5& 
L.  762,  26  Sup.  Ct.  466,  upholding  Mich.  Pub.  Acts  1901,  No.  173,  for 
taxation  of  railroads;  Michigan  B.  E.  Tax  Cases,  138  Fed.  234,  tap- 
holding  Pub.  Acts  Mich.  1901,  p.  236,  relating  to  assessment  of  raO- 
roada  by  state  board  of  assessors;  Parsons  v.  People,  32  Colo.  235,  76 
FftG,  670,  upholding  Sess.  Laws   1902,  pp.  47,  48,  e.  Z,  f  18,  taxing 
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liquor  seHen;  Eddy  r.  People,  218  HI.  ei6,  75  N.  E.  1072,  under 
Lawi  1879,  p.  72,  §§  2,  3,  board  of  trustees  in  passing  on  right  of 
applicant  to  pension  exercises  quasi- judicial  power,  and  its  finding, 
when  made,  cannot  be  reviewed,  except  for  want  of  authority  to  act 
or  fraud;  Keraey  t.  Terre  Haute,  161  Xnd.  474,  68  N.  E.  1029,  uphold- 
ing ordinance  imposing  tax  on  vehicles  using  streets^  though  street- 
cara,  automobiles  and  vehicles  of  nonresidents  are  exempt;  Hodge  v. 
Muscatine  County,  121  Iowa,  489,  104  Am.  St.  Eep.  304,  96  K  W,  971, 
67  Ll  R.  A.  624,  upholding  Code,  §  5007,  imposing  tax  on  vendor  of 
eiga^rettea  and  on  buildings  used  in  their  manufacture  or  sale;  People 
▼.  Bonner,  185  N,  Y.  291,  77  N,  E.  1063,  upholding  Laws  1905,  p,  2059, 
c  729,  providing  for  taxation  of  real  estate  mortgages;  Pryor  v, 
Bryan,  11  Okl.  363,  66  Pac,  350,  upholding  act  exempting  for  taxa- 
tion all  property  on  Indian  reservation  attached  to  county  for  tax 
puxposea,  except  for  territorial  and  court  funds;  dissenting  opinion 
in  State  v.  Chicago  etc.  By.  Cos.,  128  Wis.  519,  108  N.  W.  6)5,  ma- 
jority holding  exactions  by  state  from  railroads  during  je&rn  pre- 
ceding ad  valorem  tax  law  not  taxes  within  uniform  tax  clause  of 
eonititution* 

6yL  9  (I,  885).  Taxation  incident  to  sovereignty* 
Approved  in  Union  etc.  Transit  Co.  v.  Kentucky,  199  U.  8.  205,  50 
H  154,  26  Sup.  Ct.  36,  tax  of  domestic  corporation  under  Ky.  St.,  g 
4Qt0f  on  rolling  stock  located  in  other  states,  is  void;  Davis  v.  Cleve- 
land ate.  By.  Co.^  146  Fed.  409,  cars  owned  by  railroad  and  delivered 
by  it  to  other  company,  loaded  with  freight  to  be  used  to  transport 
•ueh  freight  to  other  states  and  then  returned  to  owner,  are  not 
•tsbject  to  attachment  under  laws  of  state  into  which  they  are  car- 
ried; Buck  V.  Beach,  164  Ind.  41,  108  Am,  St.  Bep.  272,  71  N,  E. 
M4«  where  notes  owned  by  nonresident  were  kept  in  state,  they  are 
taxable  there,  though  they  are  temporarily  removed  each  year  prior  to 
MMsasment  day;  State  v.  Fidelity  etc.  Co.,  35  Tex.  Civ.  217,  80  3.  W. 
546p  municipal  securities  deposited  with  state  treasurer  by  foreign 
corporation  in  accordance  with  laws  relating  to  foreign  surety  com- 
paniea  ar«  taxable  in  state;  Noble  v,  Amorette,  11  Wyo.  251,  71  Pac. 
ddly  state  tax  on  stock  of  goods  of  licensed  Indian  trader,  located  on 
rtfl«rvation,  is  not  tax  on  agency  of  governmtnt. 

(I,  STO.)  MisceUaneoas.  Cited  in  dissenting  opinion  in  Lochner 
▼.  Krw  York,  1^8  U»  S.  68,  49  L,  946,  25  Sup.  Ct,  539,  majority  hold- 
ing void  N.  Y.  Laws  1897,  c  415,  art.  8,  §  110,  Limiting  hours  of  labor 
la  bakeriea. 

4  Wheat,  438-444,  4  L.  609,  THE   GENEBAL   SMITH. 

Syl.  1  (I,  893),     Admiralty  repairs  in  foreign  port. 

Approved  in  The  Wyandotte,  136  Fed.  473,  where  purchaser  of 
Arafl  drawn  by  master  in  foreign  port  for  advances  to  pay  charges 
ka4  no  knowledge  of  master's  possession  of  freight  drafts^  fact  that 
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charter  provided  that  advancements  were  payable  out  of  freight  only 
is  no  defense  to  draft 

Syl.  3  (ly  895).    Admiralty — ^Repairs  in  home  port. 

Approved  in  Fredericks  v.  Jas.  Bees  &  Sons  Co.,  135  Fed.  731,  68 
C.  C.  A.  368,  and  The  Sue,  137  Fed.  135,  both  following  rule;  Com- 
monwealth ▼.  Ayer  etc.  Tie  Co.,  117  Ky.  169,  77  S.  W.  688,  home 
port  of  vessel  engaged  in  interstate  commerce  is  its  situs  for  taxa- 
tion though  owner  resides  in  different  state. 

Syl.  4  (I,   899).     Admiralty — ^Lien — ^Repairs  in   home  port. 

Approved  in  The  Sue,  137  Fed.  135,  following  rule;  Downey  ▼. 
Lozier  Motor  Co.,  138  Fed.  176,  where  libelants,  who  equipped  boat 
with  engine,  surrendered  boat  without  x>ayment,  right  to  lien  not 
revived  by  subsequent  delivery  of  vessel  to  them  for  repairs. 

4  Wheat.    453-465,  4  L.  613,  OBB  v.  HODGSON. 

Syl.  3  (I,  901).     Aliens  are  not  heirs. 

Approved  in  Ehrlich  v.  Weber,  114  Tenn.  719,  88  S.  W.  189,  apply- 
ing rule  under  Acts  1875,  p.  4,  c  2,  and  Acts  1883,  p.  330,  c.  250, 
§§  1,  2. 

Distinguished  in  Cooke  y.  Doron,  215  Pa.  395,  64  Atl.  595,  under 
act  Feb.  23,  1791,  alien  husband  is  entitled  as  tenant  by  curtesy  to 
realty  of  which  wife  died  seised. 

4  Wheat.    466-488,  4  L.  616,  ASTOB  y.  WELLS. 

SyL  2  (I,  902).    Becordation  of  deed  where  county  divided. 

Approved  in  Bichardson  v.  Shelby,  3  Okl.  80,  41  Pac.  382,  to  have 
effect  of  notice  to  creditors  chattel  mortgage  and  its  registry  must 
comply  with  law. 

4  Wheat.     513-518,  4  L.  908,  BOYD  v.  GBAVBS. 

Syl.  1  (I,  908).    Parol  agreement  to  fix  boundary. 

Approved  in  Kitchen  v.  Chantland,  130  Iowa,  624,  105  N.  W.  368, 
parol  agreement  fixing  location  of  disputed  boundary  line  followed 
by  possession  is  not  invalid  within  statute  of  frauds.  See  110  Am. 
St.  Bep.  680,  note. 

4  Wheat.     518-715,  4  L.  629,  TBUSTEES  OF  DABTMOUTH  COL- 
LEGE V.  WOODWABD. 

Syl.  1  (I,  914).     Charter  is  contract. 

Approved  in  Blair  v.  Chicago,  201  XT.  S.  471,  50  L.  831,  26  Sup.  Ct. 
427,  construing  street  railway  franchise  granted  under  Illinois  acts 
of  1859  and  1865;  Allen  v.  Ajax  Min.  Co.,  30  Mont.  502,  77  Pac.  48, 
as  to  corporation  organized  in  1889,  act  of  1899,  conferring  on  cor- 
poration right  to  sell  its  property  on  vote  of  two-thirds  of  stockholders, 
was  not  void;  Northwestern  Tel.  Ex.  Co.  v.  Anderson,  12  N.  D.  590, 
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102  Am.  St.  Bep.  5S9,  ^8  N.  W.  708,  65  L.  B.  A.  771,  determining  rel- 
mtive  tightB  of  telephone  company  and  hou«€*raover«;  State  t. 
Irvine,  14  Wyo.  374,  84  Pac.  101,  Wyoming  Agricultural  College 
i<reat«d  by  act  of  1891  waa  publie  corporation,  and  ttate  could  re- 
peal act  incorporating  it;  diasenting  opinion  in  Metcalfe  ▼.  Union 
Trust  Co..  181  N.  Y.  60,  73  N.  E.  505,  majority  holding  trust  fund 
created  by  will  to  provide  income  for  wjfe  until  the  should  remarry, 
release  of  remainder  to  her  by  children  did  not  terminate  trust  under 
Met  of  1897,  where  will  made  in  1892,  in  which  year  testator  died. 

8yL  t  (I,  944).    Law  of  the  land  defined. 

Approved  in  In  re  Francis,  136  Fed.  913,  appointment  of  receiver 
under  bankruptcy  act,  30  Stat,  545,  before  adjudication  without 
notice  to  incarcerated  defendant  is  valid;  St.  Louis  v.  Gait,  179  Mo. 
17,  77  8.  W.  879,  63  L.  B.  A,  778,  upholding  ordinance  making  it  a 
nusderoeanor  to  permit  growth  of  weeds  on  his  premises;  Clapp  r. 
Houg,  12  N,  D.  608,  102  Am.  St.  Bep,  589,  98  N.  W.  713,  65  L,  B.  A. 
757,  holding  void  statute  providing  for  special  administration  of  es- 
tate of  one  whose  death  not  satisfactorily  proven,  but  who  disap- 
penred  under  cireumstances  giving  ground  for  belief  ha  ia  dead  or 
unlawfully  secreted;  dissenting  opinion  in  Crane  v,  Waldron,  133 
Mich.  88,  94  N.  W.  598,  majority  upholding  Comp.  Laws,  {  10,203, 
relating  to  evidence  in  suits  in  aid  of  execution;  dissenting  opinion 
in  Daniels  v.  Homer,  139  N.  C.  238,  51  8.  £.  999,  3  L  B,  A.  (N.  8.) 
^7,  majority  upholding  acts  Gen.  AsseuL  1905,  c.  292,  regulating 
Ashing  and  providing  for  seizure  of  appliances  used  in  illegal  fishing, 

8yL  3  (I,  947}.     Law  declared  void,  when. 

Approved  in  Board  of  Commrs,  v.  Tollman,  145  Fed.  766,  uphold- 
ing  Laws  N.  C.  1885,  p.  439,  e.  233,  incorporating  railroad  and  ao« 
thorixing  issuance  of  county  aid  bonds;  Ex  parte  Kair,  28  Nev.  146, 
SO  Pac.  466,  upholding  Stat.  1903,  p.  33,  c.  10,  imposing  penalty  on  any- 
one working  more  than  eight  hours  a  day  in  mine  or  smelter. 

Syl.  5  (I,  948).  Constitutional  restraint  on  regulation  of  institu- 
tions. 

Approved  In  State  v.  Sowell,  143  Ala.  499,  39  So.  248,  holding  void, 
appropriation  for  Alabama  Medical  College,  as  it  was  not  under  ab- 
floluta  control  of  state. 

SyL  6  (I,  949).     Charters  of  public  corporations  not  contracts. 

Approved  in  Saginaw  County  Suprs.  v,  Hubinger,  137  Mich.  76, 
100  N.  W,  263,  upholding  Loc.  Acts  1899,  p.  221,  No.  419,  as  amemlcd 
IB  1901,  providing  for  county  road  system  in  certain  county,  and 
impliedly  repealing  prior  act;  Mial  v.  Ellington,  134  N.  C.  140,  46 
S.  E.  964,  65  L.  B.  A.  69,  oflicer  appointed  for  definite  time  to  pub- 
lic office  has  no  vested  property  interest  therein,  or  contract  rij^ht 
ihereto,  of  which  legislature  cannot  deprive  him;  dissenting  cipinion 
in  Ex  parte  Lewis,  45  Tex.  Cr,  37,  108  Am.  Bt.  Kep.  929,  73  S.  W. 
S23,   majority   holding  Galveston    special   charter    of    1901      violates 
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principle  of  local  self-goyernment;  State  v.  Bryan,  50  Fla.  359,  31> 
So.  950,  arguendo. 

SyL  8  (I,  951).     Corporate  powers  limited  by  charter. 

Approved  in  United  States  ▼.  MacAndrews  &  Forbes  Co.,  149  Fed.. 
835,  corporation  may  be  indicted  for  conspiracy  to  violate  anti-trust 
law. 

Syl.  14  (I,  955).    Legisltffcive  grant  Is  contract. 

Approved  in  dissenting  opinion  in  Bochester  v.  Bochester  By  Co.,. 
182  N.  Y.  124,  70  L.  B.  A.  773,  74  N.  E.  961,  majority  holding  where 
railroad  purchased  at  foreclosure  sale  franchise  of  prior  company,, 
immunity  from  contribution  for  new  pavements  conferred  by  statute 
on  such  company  was  not  contract  right  of  which  company  could 
not  be  deprived  by  subsequent  statute. 

Distinguished  in  Spencer  v.  Seaboard  etc.  By.  Co.,  137  N.  C.  121,. 
49  S.  E.  1017,  permitting  consolidation  of  railroads  under  act  of 
1901,  authorizing  payment  of  value  of  dissenting  stock,  though  stock 
purchased  prior  to  constitution  reserving  right  to  state  to  amend 
charters. 

Syl.  17  (I,  957).     Visitorial  powers  over  charitable  corporations. 

Approved  in  Guthrie  v.  Harkness,  199  U.  S.  157,  158,  50  L.  133,. 
134,  26  Sup.  Ct.  4,  common-law  right  of  stockholder  to  inspect  books 
of  corporation  is  not  restricted  as  to  national  banks  by  Bev.  St., 
§  5241.      See  107  Am.  St.  Bep.  672,  note. 

Syl.  19  (I,  958).     Public  and  private  corporations. 

Approved  in  lemon  v.  Loder,  135  Mich.  351,  97  N.  W.  771,  mort* 
gage  of  agricultural  society  signed  by  president  and  secretary  thereof 
with  character  ''[Seal]"  opposite  their  signatures,  is  mortgage  of 
society. 
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5  Wheat.     1-76,  5  L.  19,  HOUSTON  v.  MOOBB. 

Syl.  5  (n,  6).     Concurrent  state  jurisdiction. 

Approved  in  Jackman  v.  Eau  Claire  Nat.  Bank,  125  Wis.  481,  10# 
N.  W.  103,  state  court  has  jurisdiction  of  action  by  trustee  to  le- 
cover  value  of  property  transferred  as  preference. 

Syl.  7  (n,  6).    Concurrent  state  and  federal  powers. 

Distinguished  in  dissenting  opinion  in  Allen  v.  Beed,  10  Okl.  157,. 
63  Pac.  877,  majority  holding  void  act  relating  to  changes  in  county 
seats. 
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6  Wlie«t     76116j  5  L.  37,  UNITED  STATES  ▼.  WILTBEEGEB. 
B^L  1  (II,  11),     P«Dal   lawi  ttrictly  conatmed. 
Approved  in  Burton   v.  United  States,  202  U.  8.  378,  391,  50  Ia 
1070>  1075,  26  Sup.  Ct.  688,  agreement  to  receive  and  receipt  of  for- 
bidden eompenflation   are   separate   oflfenses  under  Bev.   St.,   {    17S2; 
flaekfeia  ▼,  United  States,  197  U*  8.  450,  49  U  830,  25  Sup.  Ct.  456, 
■liip  owners  who  have  wrongfully  brouglit  in  aliens  into  United  States 
«Bd  have  received  them  for  deportation,  are  not  insurers  of  return 
of  immigrants  under  26  Stat.  1084;  Northern  Securities  Co.  v.  United 
ikt«0|  193  U.  8.  358,  359,  48  L.  709,  24  Sup.  Ct.  436,  construing  and 
■pboMiJig  antitrust  act  of    July    2,  1890    (26    Stat.    209);    United 
[eiatea   v.  Ninety-nine  Diamonds,   139  Fed,   964,  2   L.  E.   A.    (N.   S.) 
185,  under  26  Stat.  135,  use  of  statement  by  one  having  lien  on  im- 
ported goods  that  he  was  owner    thereof,    to    make    entry,    is    no 
MTeoae;  Field  v.  United  States,  137  Fed.  8,  69  C.  C.  A.  568,  omcer  of 
bankrupt  corporation,  who  is  not  and  has  not  been  bankrupt,  is  not 
l^pitiiiBhable  under  30  Stat.  554,  for  fraudulently  concealing  property  of 
opt  corporation  from  trustee;  United  States  v.  York,  131  Fed. 
fV^  construing  Rev.  St.,  (§  5424-5426,  relatiug  to  aiding  or  abetting 
eitisenshipj    Kuhn   v,   Kahn,    125    Iowa,   452,    101    N,    W.    152, 
F^ttnder  Codes,  §  3386,  widow  who  murdered  husband  not  deprived  of 
Idiatributive   share   of  his   estate   under  Code,   §   3366,   as  matter  of 
{MMitrBct;   Commonwealth  v.  Trent,   117   Ky.  45,   77   S.   W.   393,   con- 
iling  Ey.  St.,  St  39103914,  regulating  waste  of  gas  and  enjoining 
ing  of  wells  not  in  uaej  State  v.  Foutenot,  112  La.  642,  36  So. 
indictment   for   burning   merrygo-round   does   not    allege   crime 
Bev.  St.,  9  847,  unless  it  alleges  outfit  formed  part  of  stock  of 
[goods  or  was  being  held  as  article  of  trade;  State  v.  Woodward,  182 
to.  407,  103  Am.  St.  Rep.  646,  81  8.  W.  862,  under  Rev.  8t,  1899, 
S043,  relating  to  jury-bribing  evidence  showiug  proposal   of   will- 
^lttgi«frsa  to  give  bribe  to  bias  juror's  verdict  is  sufEicient;  Gates  etc 
Co.  T,  Richmond,  103  Va.  704,  49  8.  E.  965,  one  occasionally  placing 
vliid  to  move  goods  from  store  to  delivery  wagon  does  not  violate 
[ordinance  agaiuat  projections  into  street. 

8fL  8  (Ily  15).    Construction  of  unambiguous  statute. 

Approved  in  The  Ben  B.,  134  Fed.  786,  67  C.  C.  A.  290,  under  Comp. 
St.  1901,  p.  3029,  and  Comp.  St.  1901,  p.  3060,  vessels  are  not  subject 
to  seizure  and  forfeiture  for  violations  of  first  act;  Choctaw  etc.  B. 
B.  Co.  V.  Alexander,  7  Okl.  595,  54  Pac.  422,  construing  act  regulating 
prairia  Urea. 

Wbaat.  116-127,  6  L.  465,  McCLUNG  v.  BOSS, 
BfU  I  (11,  17),    Requisites  of  tax  deed. 

Dtisttaguished  in  Taylor  v.  Huntingtou,  34  Wash.  458,  459,  75  Pae. 
[1105p  judgment  of  court  of  general  jurisdiction  foreclosing  tax  lien 
■of  vai^tabla  on  ground  that  publication  of  notice  was  defective  and 
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because  it  did  not  appear  that  holder  of  certificate  of  delinquency 
had  paid  accrued  taxes. 

Syl.  3  (n,  17).    Ouster  by  tenant  in  common. 

Approved  in  Bich  y.  Victoria  etc.  Min.  Co.,  147  Fed.  386,  in  eject- 
ment  by  one  tenant  in  common  against  another,  instruction  that  it 
is  sufficient  to  create  adverse  possession,  that  possession  was  such 
that  neighbors  appreciated  that  defendant  had  possession  and  claimed 
exclusive  right  to  whole  property,  ii  proper.  Bee  109  Am.  St.  Bep. 
620,  note. 

5  Wheat.  277-290,  5  L.  87,  MANDEVILLE  t.  WELCH. 

SyL  4  (n,  26).     Order  for  part  of  fund  not  assignment. 

Approved  in  Beviere  v.  Chambliss,  120  Ga.  716,  48  S.  E.  123,  un- 
accepted check  is  not  assignment  of  money  to  credit  of  drawer. 

Syl.  5  (n,  28).    Equitable  assignment  of  fund. 

Approved  in  Bamsdall  v.  Waltemeyer,  142  Fed.  419,  following^ 
rule;  In  re  Oliver,  132  Fed.  589,  where  bankrupt  drew  two  draft* 
on  agent  collecting  his  rents,  each  reciting  "value  received  and 
charge  to  rents  for  1903, ' '  and  were  discovered  by  bank  after  payee 's 
acceptance,  and  bankruptcy  occurred  before  maturity,  drafts  were 
lien  on  funds  in  hands  of  trustee. 

Syl.  6  (n,  29).    Credit  cannot  split  cause  of  action. 

Approved  in  Firemen's  Fund  Ins.  Co.  v.  Oregon  B.  Co.,  45  Or.  59, 
76  Pac.  1076,  67  L.  B.  A.  161,  where  insurer  pays  loss  under  policy  in 
sum  less  than  insured's  loss  and  takes  subrogation  assignment  for 
sum  paid,  insurer  and  insured  may  maintain  joint  action  against 
wrongdoer  causing  loss. 

5  Wheat.  293-312,  5  L.  92,  POLK'S  LESSEE  v.  WENDELL. 
Syl.  2  (II,  31).     Grant  when  state  lacks  title. 

Approved  in  Eeeve  v.  North  Carolina  Land  etc.  Co.,  141  Fed.  822, 
823,  824,  825,  under  Tennessee  statute  governing  grants  of  state 
lands,  older  of  two  conflicting  grants,  each  based  on  void  entry, 
passes  state's  title. 

6  Wheat.  317-325,  5  L.  98,  LOUGHBOEOUGH  v.  BLAKE. 

Syl.  4  (n,  33).    Direct  congressional  taxes. 

Approved  in  Binns  v.  United  States,  194  U.  S.  492,  48  L.  1089, 
24  Sup.  Ct.  816,  license  fees  imposed  on  certain  business  by  Alaska 
Penal  Code,  §  460,  are  not  excises  levied  to  pay  debts  and  provide 
for  common  defense  and  general  welfare,  but  are  local  taxes. 

5  Wheat.  326-338,  5  L.  100,  MECHANICS'  BANK  v.  BANK  OF 
COLUMBIA. 

Syl.  1  (II,  34).    Parol  to  explain  contract. 

Approved  in  Laclede  Construction  Co.  v.  Moss  Tie  Co.,  185  Mo. 
68|  84  B.  W.  89,  admitting  parol  evidence  to  explain  contract  for 
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sale  of  railroftd  tiet  m  may  be  needed  daring  certain  jear;  Janea 
V.  Citizens'  Bank,  Q  Okl.  557,  60  Pac  293,  admitting  parol  to 
allow  note  signed  by  defendant  in  official  capacity  aa  secretary  of 

corporation, 

5  Wheat.  359  374,  5  L.  109,  BLAKB  ▼.  DOHEHTT. 

SyL  1  (n,  39).     Sufficiency  of  description  in  deed. 

Approved  in  Holley  v,  Curry,  58  W,  Va.  73,  112  Am.  St-  Hep.  946, 
51  S.  £.  136^  npholding  sufficiency  of  description  of  land  as  "72 
acres  of  land  situate  near  Hamlin^  tbe  same  bought  of  the  land  eom- 
pany/' 

SyL  2  Cn,  40).     Eflfect  of  private  survey. 

Approved  in  United  States  v.  Montana  Lumber  etc.  Co.,  196  TJ.  8* 
578,  49  L.  605,  25  Sup.  Ct.  367,  private  flurvey  is  inadmissible  in  ae* 
iioa  by  government  for  value  of  timber  cut  from  unaurvcyed  lands, 
to  show  that  lands  when  surveyed  will  be  included  in  railroad  grant. 

5  Wheat.  374-385,  5  L.  113,  HAXBLEY  v.  ANTHONY, 

SyL  1  Cn,  41).    Boundaries — Middle  of  stream. 

Approved  in  Moore  v.  McGuire,  142  Fed.  790,  construing  act  of 
IB  17,  admitting  Mississippi  into  Union  aa  fixing  western  boundary 
in  middle  of  main  channel  of  Mississippi  river. 

Syl*  2  (II,  41).     Boundaries^State  grant  bordering  on  river. 

Approved  in  Peoria  v.  Central  Nat.  Bank,  224  111,  57,  79  N.  E.  300, 
water's  edge  and  not  surveyed  meander  line  is  shore  line  from  which 
Uses  should  be  drawn  to  show  water  and  accretion  rights  of  ad- 
jacent riparian  proprietors;  State  v.  Faodre,  54  W.  Va,  124,  136,  102 
Am.  St.  Bep.  927,  46  8.  E.  270,  274,  63  L.  B.  A.  877,  West  Virginia 
cannot  punish  one  acting  under  Ohio  ferry  franchise  for  charging 
one  coming  from  Ohio  more  than  is  allowed  by  West  Virgioia  law 
for  ferriage  over  Ohio  river.  ,  , 

$  Wheat.  385-393,  5  L.  115,  LA  AMISTAD  v.  I>E  BUEa 

SyL  1  (II,  44).     Probable  profits  as  damages. 

Approved  in  Choctaw  etc.  B.  B.  Co,  v.  Jacobs,  15  OkL  500,  82  Pas. 
504*  determining  damages  for  delay  in  delivery  of  freight;  Tootle 
V.  Kent,  12  Okl.  691,  73  Pac.  315,  allowing  recovery  of  probable 
profits  to  merchant  whose  store  closed  as  result  of  fraudulent  chat' 
tel  mortgage. 

Distinguished  In  Chisholm  etc.  Mfg.  Co«  v.  U.  8.  Canopy  Co.,  Ill 
Tenn.  210,  77  8,  W,  1064,  allowing  lost  profits  as  damages  lor 
breach  of  contract  to  manufacture  and  deliver  patented  article. 
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5  Wheat.  420-424,  6  L.  124,  OWINGS  v.  SPEED. 

Syl.  4  (n,  46).    Corporation's  books  as  evidence. 

Approved  in  Chesapeake  etc.  By.  Co.  v.  Deepwater  By.  Co.,  §7 
W.  Va.  686,  687,  50  S.  E.  909,  determining  extent  of  admissibility 
of  books  and  records  of  private  corporation  in  its  favor  in  con- 
troversy between  it  and  stranger. 

5  Wheat.  424-428,  6  L.  125,  CONNECTICUT  v.  PENNSYLVANIA. 

Syl.  1  (n,  48).    Becord  should  show  parol  testimony  in  equity. 

Distinguished  in  New  England  Phon.  Co.  v.  National  Phon.  Co., 
148  Fed.  324,  witness  whose  testimony  is  being  taken  orally  be- 
fore examiner  under  equity  rule  67  cannot  refuse  to  answer  ques- 
tion because  it  is  immaterial. 

SyL  8  (n,  48).    All  necessary  parties  must  be  before  court. 
Approved  in  Lynch  v.  United  States,  13  OkL  158,  73  Pac  1106^ 
applying  rule  in  suit  to  cancel  townsite  patent. 
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6  Wheat.  104-106,  5  L.  216,  LINDENBEBGEB  v.  BEALL. 

Syl.  2  (II,  52).    Evidence  of  notice  to  indorser. 

Approved  in  Nelson  v.  Grondahl,  13  N.  D.  368,  100  N.  W.  1095, 
notary's  testimony  that  he  invariably  presented  notes  for  payment 
at  place  where  they  were  made  payable  is  admissible  to  establish 
place  of  presentment,  where  certificate  of  protest  fails  to  show  place 
and  notary  has  no  specific  recollection  of  presentment. 

6  Wheat.  106109,  5  L.  217,  MECHANICS'  BANK  OF  ALEXANDBIA 
V.  WITHEBS. 

Syl.  1  (II,  53).    Adjournment  to  distant  day. 

Approved  in  In  re  Dossett,  2  Okl.  381,  382,  37  Pac.  1070,  1071, 
district  court  may  hold  adjourned  sessions  after  commencement  of 
regular  term  at  time  not  designated  in  order  of  supreme  court 
fixing  time  when  terms  of  said  court  shall  begin;  Mann  v.  County 
Court,  58  W.  Va.  658,  52  S.  E.  778,  construing  Code  1899,  c.  144, 
§  2,  authorizing  circuit  and  county  courts  to  adjourn  from  day  to 
day  till  business  concluded  or  until  end  of  term. 

6  Wheat.  109-118,  5  L.  218,  HOPKINS  v.  LEE. 

Syl.,  1  (n,  54).    Conclusiveness  of  judgments. 

Approved  in  Kittel  v.  Trustees  etc.  of  Improvement  Fund,  139 
Fed.  956,  holding  trustees  of  internal  improvement  fund  of  Florida 
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«0topp«d  hj  appearance  in  prioi*  suit  involving  certificate  aa  to 
swamp  lands  which  thej  relied  on  as  defense;  Georgia  etc.  Co. 
T.  Wright,  132  Fed*  917,  decree  in  snit  by  Georgia  against  cor- 
poration that  charter  created  contract  which  precluded  greater  tax 
than  half  of  one  per  cent  of  net  earoiugs  is  res  adjudicata  in  suit 
tnTolring  taxes  for  other  years;  Territory  r,  Hopkins,  9  OkL  150, 
59  Fae,  981f  determining  conclusiveness  of  decree  in  statutory  pro- 
ccediagi  to  determine  validity  of  bonds. 

8yL  2  (n,  57).     Damages  on  nondelivery. 

Approved  in  Eoberts  v.  McFadden,  32  Tei.  Civ.  55,  74  S,  W.  110, 
wkere  title  offered  by  vendor  ia  not  marketable,  vendee  may  have 
reaeiasioD  bat  cannot  recover  damages  for  loss  of  bargain.  See  106 
Ana.  St  Bep,  971,  note. 

«  WhmtLt  131-135,  5  L.  224,  FABMEB3'  AND  MECHANICS'  BANE 
▼,  SMITH. 

Syl.  1  (II,  65).    InBolveney  law  discharging  contracts. 

Approved  in  In  re  Salmon,  143  Fed,  405,  Missouri  Rev.  St.  1S99, 
|{  1305,  1306t  relating  to  liquidation  of  banks,  was  suBpended  liy 
baokraptcy  act  and  participation  of  creditors  in  proceed iuga  there- 
tisder  did  not  estop  them  from  procoeding  in  bankruptcy  against 
debtors;  Boviard  etc.  Co.  v.  Ferguson,  215  Pa.  239,  64  AtL  514, 
arguendo. 

«  Wheat  135-146,  5  L,  225,  UNITED  STATES  v.  WILKINS, 
8yL  1  (II,  67).     Setoff  against  government. 

Approved  vi  United  States  t.  Gillies,  144  Fed.  991,  in  action  by 
TTaited  States  to  recover  alleged  debt,  defendant  cannot  recover 
affiroiative  judgment  against  government  on  counterclaim|  although 
U  msf  be  determined  that  there  is  balance  due  him. 

«  Wh^at.  146  152,  5  L.  228,  YOUNG  v,  BRYAN. 

Syl  I  (n,  68).    Jurisdiction — Suit  by  indorsee — Citizenship. 

Approved  in  Kolie  ▼.  Hoadley,  200  U.  S.  S3,  50  L.  381,  26  Sup. 
Ct  220,  suit  by  assignee  to  foreclose  trust  deed  is  not  maiDtalnable 
tft  fvderal  court  nnleca  assignor  could  sue  there,  though  bill  priys 
<iseeUation  of  release  of  trttst  deeds  to  grsutor  as  in  fraud  of 
CAaplainaiil 'a  rights* 

•  W|«at.  187-192,  5  L,  238,  THE  ROBERT  EDWARDS. 
ffL  I  (n,  71).     Weight  of  circumstantial  evidence. 
Bat  97  Am.  8t*  Bep.  774,  note. 

•  Whaat,  194-203,  5  L.  239,  THE  COLLECTOR. 

87L  1  (II«  71)*    Effect  of  appeals  ia  renu 

Approved  in  First  Nat.  Bank  v.  State   Nat.  Bank,   131   Fi^d.  43!, 
'  (X  CL  A.  414j  where  appeal  haa  been  perfected  under  bankruptcy 
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act  from  judgment  allowing  or  rejecting  debt,  district  court   can- 
not entertain  motion  for  rehearing  while  appeal  is  pending. 

6  Wheat  204-235,  5  L.  242,  ANDEBSON  y.  DUNN. 

Syl.  8  (U,  73).    Congress  may  punish  contempts. 

Approved  in  Ex  parte  Parker,  74  S.  G.  473,  55  S.  E.  125,  as  to 
powers  of  legislative  committees  to  punish  for  contempt. 

6  Wheat.  264-448,  5  L.  257,  COHEN  v.  VIBGINIA. 

SjL  4  (n,  77),    Federal  jurisdiction — ^Federal  questions. 

Approved  in  Kentucky  v.  Powers,  201  U.  8.  38,  60  L.  650,  26  Sup. 
Ct.  387,  denial  in  summoning  or  impaneling  jurors  of  any  civil 
rights  secured  to  accused  by  federal  law  does  not,  unless  authorized 
by  state  law,  give  right  to  remove  prosecution  to  federal  court; 
Anthony  v.  Burrow,  129  Fed.  787,  question  whether  county  is  law- 
fully included  in  congressional  district  where  it  was  placed  by  act 
of  legislature  is  not  federal  question. 

SyL  5  (n,  80).    Constitutional  construction — Affirmative  words. 

Approved  in  Higgins  v.  Tax  Assessors  of  Pawtucket,  27  B.  I.  405, 
63  Atl.  36,  upholding  Practice  Act  1905,  §  12,  giving  superior  court 
jurisdiction  over  extraordinary  writs. 

Syl.  7  (n,  81).    Dicta  not  controlling. 

Approved  in  Harriman  v.  Northern  Securities  Co.,  197  U.  S.  291, 
49  L.  761,  25  Sup.  Ct.  493,  Linstroth  Wagon  Co.  v.  Ballew,  149  Fed. 
965,  In  re  Sullivan,  148  Fed.  816,  Traer  v.  Fowler,  144  Fed,  817, 
Wabash  B.  Co.  v.  De  Tar,  141  Fed.  938,  Kentucky  v.  Powers,  139 
Fed.  482,  Ex  parte  Biggins,  134  Fed.  423,  St.  Louis  etc.  By.  Co.  v. 
Davis,  132  Fed.  635,  Southern  By.  Co.  v.  Simpson,  131  Fed.  709,  65 
C.  C.  A.  563,  Clancy  v.  Barker,  131  Fed.  168,  69  L.  B.  A.  653,  66 
C.  C.  A.  469,  and  Bodwell  v.  Bowland,  137  N.  C.  638,  50  S.  E.  327, 
all  following  rule;  Macon  City  etc.  B.  Co.  v.  Wolf,  148  Fed.  968, 
applying  rule  in  determining  damages  in  eminent  domain. 

Syl.  10  (II,  83).    Suit  defined. 

Approved  in  Dorr  Cattle  Co.  v.  Des  Moines  Nat.  Bank,  127  Iowa, 
162,  98  N.  W.  922,  where  remedy  for  tort  is  created  by  statute, 
remedy,  including  items  of  damage  recoverable,  is  governed  by  law 
of  place  of  suit. 

Syl.  11   (n,  83).    Writ  of  error  brings  record. 

Approved  in  Bradford  v.  Southern  By.  Co.,  195  U.  S.  248,  49  L. 
181,  25  Sup.  Ct.  55,  under  27  Stat.  252,  relating  to  suits  in  forma 
pauperis,  writ  of  error  from  circuit  court  of  appeals  cannot  be  pros- 
ecuted without  giving  security  for  costs. 
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Bjt  18  (n,  85),    Writ  of  error  ifl  not  suit. 

Approif*a  in  State  v,  Chittenden,  127  Wis.  494,  107  N,  W,  508, 
independent  proceeding  commenced  by  an  original  writ  is  an  action 
umditt  Bev.  8U  1898,  §  2595. 

BjL  14  (n^  BS).    United  States  is  nation. 

Approved  in  Northern  Securities  Co.  v.  United  States,  193  U.  S. 
323,  336,  48  L.  698,  24  Sup*  CU  436,  upholding  anti-trust  act  of  July 
S,  1890. 

Sjh  15   (n,  86).     Contemporaneous  exposition  of  constitution. 

Approved  in  State  ▼.  New  Orleans  Ey.  &  L.  Co.,  IIO  La.  148,  40 
So.  598,  applying  rule  where  under  two  constitutions  exempting  man- 
ufacturers  from  taxation,  legislature  for  twenty  years  imposed  license 
Imx  on  electric  eompaniei;  State  v.  Northern  Pac.  By.  Co.,  95  Minn. 
47,  103  N.  W.  732,  foreign  railroad  paying  taxes  under  gross  earnings 
I&w  may  deduct  debts  from  credits,  though  it  has  failed  to  list 
credits;  Henry  v.  State,  87  Miss.  57,  39  So.  871,  upholding  Rev.  Code 
1892»  {  3201,  providing  for  working  of  convicts  on  farm  leased  for 
Ibfti  purpose;  Ex  parte  Anderson,  46  Tex.  Cr.  399,  81  S.  W.  987, 
city  eourt  has  no  jurisdiction  to  try  accused  for  violation  of  state 
peaml  statute;  Manner  v.  County  Court,  58  W.  Va.  660,  52  S.  E.  779, 
construiog  Code  1S99,  c  114,  §  2,  authorizing  circuit  and  county  courts 
to  adjourn  from  day  to  day  till  business  concluded,  or  till  end  of  term. 

t  Wheat  453  475,  5  L.  303,  HUGHES  v.  BLAKE. 

fljyL  1  (n,  90),    Equity— Evidence  to  overcome  denial. 

Approved  in  Johnson  v,  Georgia  Loan  etc.  Co.,  141  Fed.  597.  bona 
mMd^  purchaser  must  allege  and  prove  want  of  notice  and  actual  pay- 
it  of  purchase  price  independently  of  recitals  in  deed. 

Sjh  2   (11,  91).     Be  plication  admits  sufficiency   of  pica. 

Approved  in  Glucose  etc,  Co.  v.  Douglass  &  Co.,  145  Fed.  951,  in 

•qU   for  infringement  of  patent,   plea  setting  up  single   defense  of 

i»9iafnngement   is  not   good  plea;    Mutual   Life  Ins.   Co.   v.   Bliiir, 

Fed.  973,  where  insured  died  after  commencement  of  suit  to  canctl 

olley    for   fraud,   but   before    answer,   whereupon    action    on   policy 

lifonght,  plea  in  bar  alleging  insured's  death,  and  bringing  and 

ftdeoey  of  such  action  at  law  was  not  available  as  objection  to  want 

fmi  9t^tj;  Barber  v.  National  Carbon  Co.,  129  Fed.  377,  64  C.  C.  A. 

40,  Applying  prisciplo  In  suit  for  infringement  of  patent, 

WUat  481-514,  5  L,  311.  PBEVOST  v.  GBATZ. 

8yL   1   (n,  92)*     Burden  to  prove  trust. 

Approved  in  In  re  Foss*  147  Fed.  792,  where  husband  free  from 
debt  fiaid  consideration  for  real  estate  which  was  conveyed  to  wife, 
tefdoA  is  on  one  seeking  to  establisli  resulting  trust  in  husband  to 
presumption   that   voluntary   settlement   on    wife   was   in- 


0  Wheat.  528-683  Notes  on  U.  8.  Beporta.  M 

tended;  Windmuller  ▼.  Glarkson,  2  Alaska,  800,  applying  role  to 
grubstake  contract;  Copper  Biver  Min.  Go.  ▼.  MeClellan,  2  Alaska, 
144y  145,  appl3ring  rule  in  suit  to  establish  trust  in  mining  claim; 
Cascaden  ▼.  Dunbar,  2  Alaska,  413,  arguendo. 

Syl.  3  (n,  92).    Lapse  of  time — Trusts — Concealed  fraud. 

Approyed  in  Patterson  ▼.  Hewitt,  11  N.  M.  42,  66  Pac.  (^65,  55 
L.  B.  A.  658,  appl3ring  rule  to  yerbal  trust;  Sunter  y.  Sunter,  190 
Mass.  456,  77  N.  E.  498,  suit  by  wards  to  ayoid  sale  of  lands  by 
guardian  indirectly  to  himself  not  barred  as  stale  claim  though  not 
brought  within  limitation  fixed  by  Bey.  Laws,  c.  202,  §  24,  they 
haying  brought  it  soon  after  ascertaining  fraud. 

6  Wheat.  528-541,  5  L.  822,  BBASHIEB  y.  GBATZ. 

8yl.  3  (U,  97).    Specific  performance— Laches. 

Approyed  in  Boldt  y.  Early,  33  Ind.  App.  442,  104  Am.  St.  Bep. 
255,  70  N.  E.  274,  foUowing  rule. 

6  Wheat.  550-565,  5  L.  328,  KEBB  y.  WATTS. 

(n,  98.)  Miscellaneous.  Cited  in  Thompson  y.  Burk,  2  Alaska,  252, 
where  defendant  located  placer  claim,  but  made  no  discoyery,  and 
plaintiff  made  subsequent  relocation,  and  thereafter,  without  notify- 
ing defendant  of  that  fact,  contracted  with  him  to  dig  discoyery 
shaft,  in  which  he  diseoyered  gold,  discoyery  inured  to  perfect  de- 
fendant's claim;  Copper  Biyer  Min.  Co.  y.  McClellan,  2  Alaska,  144, 
where  agent  locates  mines  for  himself  which  he  ought  to  locate  for 
his  principal,, he  if  trustee  for  latter. 

6  Wheat.  565-572,  5  L.  332,  LEEDS  y.  MABINE  INS.  CO. 

SyL  1  (n,  99).    Equity  compels  deduction  of  amount  of  setoff. 

Approyed  in  Brown  y.  Pcgram,  149  Fed.  520,  judgment  debtor  may 
enjoin  its  collection  on  allegation  of  setoff  against  beneficial  owners, 
though  setoffs  are  legal  demands  or  unliquidated,  and  defendants  are 
nonresidents  or  insolyent. 

6  Wheat.  577-580,  5  L.  334,  CLABK  y.  GBAHAM. 

Syl.  1  (n,  100).    Law  goyeming  realty  titles. 

Approyed  in  Southern  Pac.  Co.  y.  Western  Pac.  By.  Co.,  144  Fed. 
179,  applying  principle  in  determining  title  to  Oakland  waterfront. 

6  Wheat.  580-583,  5  L.  836,  PBESTON'S  HEIBS  y.  BOWMAB. 

Syl.  1   (n,  102).    Boundaries — Courses  and  distances  yield. 

Approyed  in  Dayis  y.  Commonwealth  Land  etc.  Co.,  141  Fed.  762, 
763,  764,  765,  766,  772,  774,  determining  boundaries  where  certain 
comers  lost;  Dayis  y.  Commonwealth  Land  etc  Co.,  141  Fed.  729^ 
eonstruinf  state  patent. 
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8jL  t  (U,  103).    FoUowiDg  state  statatorj  construction. 

Approved  in  Davis  v.  Commonwealtb  Land  etc.  Co.,  141  Fed<  743, 
^ctermliuiig  location  of  boundaries;  Davia  v.  Commonwealth  Land 
«t€,  Co,,  141  Fed.  716^  applying  rule  in  action  to  quiet  title  to  land 
«&sder  st«te  patent;  Bramblet  v.  Davis,  141  Fed.  784,  arguendo, 

^    WlieAt.  593-598,  5  L.  339,  GOSZLEE  v.  GEORGETOWN. 

i         B7L  2  (n,  103).     Power  to  change  street  grade. 

Approved  in  Mead  v.  Portland,  200  U.  8.  164,  50  L.  420,  26  Sup. 
C^^  171,  applying  rule  to  right  of  successor  to  bridge  company  to 
cliange  street  grade;  State  v,  Wilson,  121  Wis.  525,  99  N.  W.  33€, 
mpplying  rule  where  city  charter  imposed  on  board  of  education  duty 
%o  establish  text-books, 

O  Wheat.  598-605,  6  L.  840,  McCLtTKG  v,  SILLIMAN, 
8yL  1  (n,  106).     No  state  mandamus  to  federal  officer. 
'         Difftingnished  in  McDaid  v.  Territory.  1   Oki  97,  98,  30  Pac.  440, 
upholding  jurisdiction  to  tnandamus  townsite  truatces   to   iaauo   deed 
to  contestant  they  have  decided  is  entitled  to  it. 

8yL  8  (n,  108),  Federal  court 'a  jurisdiction  is  statutory. 
Approved  in  Ex  parte  Massachusetts,  197  V.  S.  488,  49  L.  848, 
ntpreme  court  cannot  grant  extraordinary  writs  in  cases  in  which  it 
bs  aeither  original  nor  appellate  jurisdiction;  Mystic  Milling  Co,  v, 
Chicago  etc.  By,  Co.,  132  Fed.  292,  denying  mandamus  in  circuit  court 
oTer  action  which  is  not  removable;  Barber  Asphalt  etc.  Co.  v.  Morris, 
132  Fed.  953,  67  L.  B.  A.  761,  66  C,  0.  A,  55,  granting  mandamus  to 
circuit  judge  to  vacate  order  staying  proceedings  In  circuit  court  till 
lltlc&isAtioii  of  proceedings  in  state  court. 
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r  Wh€*t  713,  6  L,  882,  NEWSOM  v.  PBYOB. 

6yL  1   (II,  110).    Boundaries — Controlling  calls. 

Approved  in  Kleven  v.  Gnnderson,  95  Minn.  254,  104  N.  W.  7^ 
following  rule. 

Distinguished  in  Security  Land  etc.  Co.  v.  Burns,  193  TJ,  8.  179, 
18  Lw  671,  24  Sup.  Ct.  425,  courses  and  distances  as  set  forth  in 
pUi  <>f  offieiml  turvey  and  referred  to  in  patent,  which  shows  alleged 
OMttttder  line  of  lake  as  one  boundary,  control  as  against  actual 
boundary  of  lake,  where  survey  was  fraudulent  and  lake  never  within 
half  mUe  of  point  indicated  on  plat. 
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7  Wheat.  13-22,  5  L.  384,  TAYLOB  ▼.  SANDIFORD. 

Sjl.  1   (n.  111).    Penalty  and  liquidated  damages  distinguished. 

Approved  in  DicckerhoflP  v.  United  States,  136  Fed.  547,  69  C.  0, 
A.  255,  penalty  of  bond  given  under  Bev.  St.  2899,  is  not  liquidated 
damages;  State  v.  Warner,  197  Mo.*  659,  94  S.  W.  964,  game  law  of 
1905,  requiring  fines  to  go  to  game  protection  fund  violates  constitu- 
tional provision  that  fines  and  penalties  shall  go  to  county  school 
fund;  Disosway  v.  Edwards,  134  N.  G.  256,  46  S.  E.  502,  in  action  on 
bond  conditioned  for  performance  of  agreement  not  to  engage  in 
certain  business  it  is  error  to  enter  judgment  for  full  amount  of 
bond,  on  overruling  demurrer,  where  there  were  no  allegations  as  to 
amount  of  actual  damage;  Kelley  y.  Seay,  3  Okl.  533,  41  Pac.  618, 
applying  rule  in  action  on  bond  containing  penalty  clause. 

Syl.  2  (n,  113).    Application  of  payments. 

Approved  in  City  of  Lincoln  v.  Lincoln  St.  B.  Co.,  67  Neb.  492, 
93  N.  W.  774,  following  rule. 

7  Wheat  38-45,  5  L.  391,  EX  PABTB  KBABNEY. 

Syl.  1  (Jlf  116).    Habeas  corpus  by  supreme  court. 

Approved  in  Ex  parte  Moran,  144  Fed.  600,  denying  jurisdiction  of 
circuit  court  of  appeals  to  review  conviction  of  capital  crime  in 
Oklahoma  court. 

Syl.  2  (II,  116).    Supreme  court — Criminal  appeals. 

Approved  in  Heinze  v.  Butte  etc.  Min.  Co.,  129  Fed.  278,  280,  63 
C.  C.  A.  388,  order  of  contempt  for  disobeying  injunction  is  not  re- 
viewable by  writ  of  error;  Bullock  etc.  Co.  v.  Westinghouse  etc.  Co., 
129  Fed.  106,  63  C.  C.  A.  607,  writ  of  error  and  not  appeal  is  proper 
remedy  to  review  order  of  contempt  for  violation  of  injunction; 
Christensen  etc.  Co.  v.  Westinghouse  etc.  Co.,  129  Fed.  96,  63  C.  C.  A. 
598,  circuit  court  of  appeals  cannot  review  order  in  equity  suit 
adjudging  party  in  contempt  for  disobeying  injunction  except  on 
appeal  from  final  decree  in  that  suit. 

Syl.  6  (II,  118).    Beview  in  contempt. 

Approved  in  Bessette  v.  W.  B.  Conkey  Co.,  194  U.  S.  331,  333,  4S 
L.  1003,  1004,  24  Sup.  Ct.  665,  circuit  court  of  appeals  may  review 
order  of  circuit  court  finding  person  not  party  to  suit  guilty  of 
contempt  in  violating  restraining  order  of  that  court. 

Syl.  7  (n,  120).    Habeas  corpus  in  contempt. 

Approved  in  In  re  Burkell,  2  Alaska,  110,  where  justice  of  peace 
added  ''hard  labor"  to  penalty  of  confinement  in  jail,  habeas  corpus 
will  not  lie  to  cure  error  where  hard  labor  is  not  in  fact  being  im- 
posed as  part  of  penalty. 
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T  Wheat  i6-58,  5  L.  393,  BATLEY  v.  GHEEXLEAF. 

BfL  1  (II,  120),    Vendor'*  lien— Loss  bj  sale. 

Appraved  in  Lindbloom  v,  Kidston^  2  Alaska,  297,  vendor  of  realty 
who  reierves  no  lien  of  record  after  delivery  of  absolute  deed  to 
nadee  htm  no  eqnitablo  lien  for  deferred  pajinents  of  purchase  money 
^Btt  him^  which  he  can  enforce  against  property  in  hands  of  subse- 
^m  mortgagor  for  value;  Baker  v.  Fleming,  0  Ariz.  421,  59  Pac* 
302,  where  land  is  granted  by  absolute  conveyance,  grantor  has  no 
implied  equitable  lien  thereon  for  unpaid  purchase  money* 

SjL  5  (II,  124)»    Priority  of  vendor's  lien. 

Approved  in  United  States  v.  Detroit  etc.  Co.,  131  Ped.  678,  pur- 
ehisen  in  good  faith  of  equitable  title  evidenced  by  receiver's  final 
fweipts,  upon  which  patents  subsequently  issued,  have  complete  de- 
feme  BJ  against  government  suit  to  set  aside  patents  for  fraud  in 
procurement. 

T  Whnt.  58,  55,  5  L.  397,  BBOWDER  v,  McARTHUB. 

Bjl  1  (n,  124).    No  rehearing  after  remittitur. 

Approved  in  Montana  Min.  Co.  v.  St.  Louis  etc,  Co.,  147  Fed.  903, 
wher»  court  of  appeals  affirmed  judgment,  but  subsequently  on  cross- 
•nor  reversed  it  on  different  point,  and  ordered  new  trial,  questions 
therein  considered  wiU  not  be  reconsidered  on  error  from  second 
jodgmcat. 

7  Wheat,  59*122,  5  L.  398,  BICABD  v.  WILLIAMS, 

Bfl  6  (n,  127).    Presumption  of  grant  where  claim  negattvee  It 

Approved  in  Logan  v.  Ward,  58  W.  Va.  375,  52  S.  E.  401,  grant  of 
ttftdirided  share  from  one  joint  tenant  to  another  not  presumed  from 
^ri  liient  possession  for  long  time. 

%l  11  (n,  129).    Time  for  administrator  to  sell. 

Approved  in  In  re  Ttiohy's  Estate,  33  Mont.  247,  S3  Pac.  491,  up- 
^Idiag  order  for  executor's  sale  of  lands  to  pay  debts. 

SyL  12  (n,  130),     Entry  by  one  heir — Adverse  possession* 
8««  109  Am.  St.  Bap.  610,  note, 

ftt  iar-157,  5  L.  414,  BOULDIN  ▼.  MASSIE'S  HEIBa 

Ifl.  4  (n,  132),    Proof  of  lost  instrument. 

'  Approved  In  Brown  v.  Harkins,  131  Fed.  69^  65  C.  C.  A.  301,  de- 
ttmiaing  insuflicieacy  of  proof  of  record  for  ]ost  reeord-book  to 
JMtify  oral  evidenea  of  i  •  contents  in  suit  to  recover  revenue  taxes 
AfUly  imposed. 
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7  Wheat.  158-163,  5  L.  423,  WATTS  v.  LINDSEY'S  HEIBa 
Syl.  1  (n,  132).    Ejectment — Becovery  on  own  title. 
Approved  in  McGuire  ▼.  Blount,  199  XT.  8.  144,  50  L.  128,  26  Supii 

Ct.  1,  reaffirming  rule. 

7  Wheat.  283-355,  5  L.  454,  THE  SANTISSIMA  TBINIDAD. 

Sjl.  5  (n,  138).    Neutrality — Contraband  tp  belligerents. 

Approved  in  Northern  Pac.  By.  Go.  v.  American  Trading  Co.,  195 
ex.  S.  465,  49  L.  281,  25  Sup.  Ct.  84,  nonperformance  of  agreement  by 
carrier  to  forward  through  shipment  by  steamer  of  connecting  carrier 
sailing  on  certain  day  not  excused  by  refusal  of  port  collector  to 
grant  clearance  because  freight  was  contraband  of  war, 

7  Wheat.  356-452,  5  L.  472,  EVANS  ▼.  BATON. 

Syl.  1  (n,  139).    Competency  of  interested  witness. 

Approved  in  dissenting  opinion  in  Burton  v.  United  States,  202 
U.  S.  393,  50  L.  1076,  26  Sup.  Ct.  688,  majority  holding  fraud  order 
inquiry  pending  before  postal  department  is  proceeding  in  which 
United  States  is  directly  or  indirectly  interest ed^  within  BeT.  St., 
§  1782. 

7  Wheat.  522-529,  5  L.  613,  CBOCKET  v.  LEE. 

(n,  142.)  Miscellaneous.  Cited  in  Batliff  v.  SommerSy  55  W*  Ya. 
37,  46  S.  E.  715,  as  to  right  to  amend  pleadings. 

7  Wheat.  530-533,  5  L.  515,  MACKEB  v.  THOMAa 

Syl.  3  (n,  144).    Beversal  where  heirs  default. 

Approved  in  Shute  v.  Patterson,  147  Fed.  512,  where  alleged  invol- 
untary bankrupt  died  after  filing  of  petition,  but  before  service  of 
process,  heirs  and  personal  representatives  should  be  brought  in  and 
made  parties  to  proceeding  before  adjudication. 

7  Wheat.  535-551,  5  L.  516,  BLIGHT'S  LESSEE  v.  BOCHESTEB. 

Syl.  5  (n,  145).    Lessee  cannot  deny  landlord's  title. 

Approved  in  Wallace  v.  Ocean  Grove  etc.  Assn.,  148  Fed.  673,  tenant 
who  paid  rent  under  lease  up  to  notice  terminating  lease  cannot 
deny  landlord's  title  in  ejectment,  though  he  was  in  possession  prior 
to  lease;  Hagar  v.  Wikoff,  2  Okl.  584,  588,  39  Pac.  282,  283,  one  going 
into  possession  of  town  lot  on  public  lands  as  tenant  of  one  who  has 
erected  building  cannot  assert  adverse  elaim  until  possession  inrreii* 
dered. 
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[t  Wlml.  1-108,  5  Ii.  547.  GBEEN  v,  BIDDLK 

87L  3  (II,  153).    Estoppel  of  equitable  owner  by  silenct. 
Ai^roved  in  Hunter  v.  Coe,  12  N.  D,  515,  97  N.  W.  872,  one  pnr* 
ch^fling  realty  with  notice  of  outstanding  contract  of  aale  may  be 
eompelled  lo  convey,  but  purchaser  will  be  required  to  pay  to  vendee 
from  unpaid  purchase  price  payments  he  has  made  to  vendor, 

8yL  6  (n,  156).    Statute  impairing  contracts. 

Approved  in  Harrison  v.  Eemington  Paper  Co.,  14§  Fed,  391,  392, 

boldijig  void,  as  to  existing  contracts,  Kansas  act  of  1S9S  substitutiog 

equity  suit   for   existing   remedy   to   enforce    stockholder's  liability; 

Knickerbocker  Trust  Co.  ▼.  Myers,  133  Fed.  768,  holding  void  Acts 

Md.  1904,  p.  579,  c,  337,  which  takes  away  remedy  given  by  Acts  Md. 

,  IS^,  pv  153,  e.  109,  §  851,  relating  to  liability  of  stockbotders ;  Welsh 

W,  Cr<iss,  146  Cal.  624,  625,  106  Am.  St.  Eep.  63,  81  Pac,  230,  time  for 

redemption  of  realty  from  execution  sale  on  judgment  is  not  afTected 

by   subsequent   changing  of  statute  extending  time   for  redemption, 

b^'fore  levy   and  sale  under  execution;   Smith  v.  Jennings,  67   S.   C. 

336»  i5  8.  E.  626,  joint  resolution  requiring  state  treasurer  to  write 

off   tbe  books,  as  state  obligations,   certain   past   due   bonds,  is   not 

Taw  impairing  obligation  of  coiitracts;  Ib vestment  Co*  v,  Hambach, 

27  Wash,  633»  80  Pac.  192,  upholding  Sess,  Laws  1903,  p,  262,  c.  137, 

lowing  value  of  improvements  made  in  good  faith  in  actions  for 

»T«ry  of  realty. 

BfL  17  (n,  161).    Occupying  claimant's  act  void. 
DMimguJshed  in  TJhl  v.  Grissom^  12  Oki.  325,  72  Pac.  373,  upholding 
lug  claimant's  act  of  1893. 

Wlwat  174-817,  5  L.  589,  HUNT  v.  EOXTSMANTEB. 
8yL  1  (H,  162).    Bevocation  of  power  of  attorney. 
Approved  in  Divine  v.  Miller,  70  8,  C.  228,  106  Am.  81  Rep.  743, 
49  8.  E,  480,  where  creditor  collects  proceeds  of  collateral  after  death 
rf  debtor,  payment  of  same  on  note  of  debtor  does  not  arrest  Umita- 
rtloQA.    See  110  Am.  St.  Rep.  858,  note. 

Bjt  8  (n,  163).    When  power  of  attorney  irrevocable. 
8#«  UO  Anu  St.  Hep.  857,  note. 

8yl.  4  (n,  164).    Power  coupled  with  Interest  survives. 
A^roTSd  in  In  re  E.  T.  Kenney  Co.,  136  Fed.  453,  where  several 
tftditon   at   insolvent    corporations   before    bankruptcy    proceedings 

[69] 
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were  instituted  assigned  claims  to  committee,  latter  entitled  to  prove 
all  claims  against  estate  of  one  of  corporations  in  bankruptcy  as  one 
claim;  Fisher  y.  Southern  Home  &  Trust  Co./ 138  N.  G.  99,  50  S.  E. 
595,  in  order  that  power  of  attorney  survive  death  of  donor,  it  is  not 
enough  that  interest  be  in  proceeds  of  thing  or  that  it  be  irrevocable 
during  life  of  donor;  Warren  v.  Pine,  65  N.  J.  Eq.  53,  55  Atl.  73, 
holding  stockholder  could  revoke  voting  trust  created  in  committee 
for  reorganization  of  insolvent  corporation.  See  110  Am.  St.  Bep. 
859,  860,  note. 

Syl.  5  (n,  164).    Bequisites  of  power  coupled  with  interest. 

Approved  in  Scott  v.  Travellers'  Ins.  Co.,  103  Md.  78,  63  Atl.  380, 
construing  insurance  agent's  contract  for  commissions  on  renewals; 
Weaver  v.  Bichards,  144  Mich.  413,  108  N.  W.  389,  power  appointing 
attorney  to  sell,  providing  that  it  should  be  irrevocable  and  survive 
death  of  signers,  is  not  power  coupled  with  interest;  State  v.  District 
Court,  30  Mont.  12,  76  Pae.  618,  guardian  may  substitute  attorney 
for  one  who  represented  ward  prior  to  guardian 's  appointment,  though 
fees  due  former  attorney  not  paid;  Hunter  ▼.  Mutual  Beserve  etc. 
Ins.  Co.,  184  N.  Y.  145,  76  N.  E.  1074,  provisions  in  statute  authoriz- 
ing foreign  insurance  company  to  do  business  on  execution  of  power 
to  insurance  commissioner,  irrevocable  while  liabilities  remain  out- 
standing, does  not  prevent  revocation  as  to  nonresident  policy-holders; 
Brown  v.  Skotland,  12  N.  D.  450,  97  N.  W.  545,  where  one  made  ap- 
plication for  loan  and  in  application  appointed  agent  to  execute  note, 
but  died  before  application  accepted,  power  of  attorney  terminated 
on  death.    See  110  Am.  St.  Bep.  855,  857,  860,  note. 

Distinguished  in  Frank  ▼.  Colonial  etc.  Mtg.  Co.,  86  Miss.  116,  117, 
118,  38  So.  342,  70  L.  B.  A.  135,  power  of  sale  vested  in  trustee  and 
power  of  substitution  of  new  trustee  granted  to  beneficiary  in  trust 
are  coupled  with  interest;  dissenting  opinion  in  Weaver  v.  Bichards, 
144  Mich.  408,  411,  108  N.  W.  387,  388,  majority  holding  power  ap- 
pointing attorney  to  sell,  providing  that  it  shall  be  irrevocable  and 
survive  death,  is  not  power  coupled  with  interest. 

Syl.  6  (U,  167).    Parol  to  vary  writing. 

Distinguished  in  North  American  etc.  Co.  v.  Samuels,  146  Fed.  56, 
admitting  parol  evidence  to  show  particular  kinds  and  quality  of 
goods  sold  and  manner  of  sale  where  written  contract  silent  with 
respect  thereto. 

Syl.  8  (n,  168).    Equitable  relief  for  mistake. 

Approved  in  Carroll  v.  McMurray,  136  Fed.  669,  670,  reforming  deed 
to  embody  actual  agreement  made  on  exchange  of  farm  for  stock  of 
merchandise. 

Syl.  9  (U,  168).    Belief  against  mistake  of  law. 
Approved  in  Burk  v.  Johnson,  146  Fed.  214,  where  bill  to  rescind 
tontract  for  promotion  of  burial  associations  under  copyrighted  by- 
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laws  wftt  bftsed  on  aJUged  fraudulent  TepresentationB,  bill  eould  not 
b«  sustained  bjr  proof  of  mutual  mistake. 

4  Wli«ftt.  229-252,  5  L.  603,  SEXTON  v.  WHEATON. 
Syl.  4  (n,  174).     Fraudulent  conveyance  set  aside. 
Approved  in  McDonald  v.  Dewey,  202  U.  S.  529,  50  L.  1136,  26 
8up.  Cl,  731 »  one  who  with  knowledge  of  insolvency  of  national  bank 
tmnsfers  stock  to  irresponaible  vendee  with  inteut  to  evade  liability 
for  debts  of  bank  is  liable  only  for  iinaatisfed  debts  exiating  when 

^f]modalent  transfer  made. 
$yl*  5  (II,  176).    Voluntary  settlement  on  wife — Impeachment. 
■Approved  in  Savage  v.  Savage,  141  Fed.  350,  following  rule. 
«  Wbeat.  268-293,  5  L.  614,  SPEDiG  v.  SOUTH  CAEOMNA  INS.  CO, 
SyL  5  (II,  ISO).    Lien  on  policy  of  premiums. 
Approved  in  Wilder  v.  Watts,  138  Fed.  432,  where  alleged  bank- 
mpt  before  insolvency  arranged  to  borrow  money  to  purchase  goods 
under  agreement  that  he  would  have  goods  insured  and  assign  policies 
to  lenders  as  collateral  security,  and  loans  were  made  to  him,  agree- 
ment was  valid  equitable  assignment,  though  policies  not  delivered 
when  issued;  Beasley  v.  Coggins,  48  Fla.  222,  37  So.  215,  upholding 
bill  by  trustee  to  set  aside  voluntary  fraudulent  conveyance  by  bank- 
rapt  to  wife  while  iaaolvent,  with  intent  to  delay  and  defraud  prior 
^tnd  subsequent  creditors,  though  recorded  day  following  execution. 
(II,  179.)     Miscellaneous.     Cited  in  Union  Trust  Co.  v.  Bulkeley, 
150  Fed«  514,  assignment  of  accounts  good  in  equity,  though  manual 
jMsession  not  given, 
f  Wheat.  326-337,  5  L.  628,  NICHOLLS  ▼,  WEBB. 
8yL  2  (n,  183).    Notes — ^Notarial  protest  as  evidence. 
Approved  in  Schofield  t.  Palmer,  134  Fed.  755,  arguendo. 
SyL  3  (II,  183).     Bales  of  evidence  expand. 
Approved  in  Brown  v.  United  States,  142  Fed,  6,  on  issue  as  to 
iniolvency  of  debtor  of  bank,  books  of  bank  are  admissible  as  prima 
^H       facie  evidence  of  amount  of  corporation's  indebtedness  to  it. 

^H         SyL  7   (Ily  184).    Decedent's  memoranda  as  evidence. 
^P         Approved  in  Bosenthal  y.  McGraw,  138  Fed.  725,  testimony  of  wit- 
^^      nets  ftfl  to  indebtedness  based  upon  examination  of  charges  made  in 
,  books  of  account  which  were  not  made  by  him  and  are  in  no  manner 

^B  authenticated,  is  hearsay;  Denver  v.  Cochran,  17  Colo.  App.  74,  67 
^V  Pac.  24,  in  action  against  city  for  injury  resulting  from  defective 
sidewalk,  letter  written  by  chief  inspector  of  public  works  in  line  of 
Ms  daty  showing  actual  knowledge  of  defecta  is  admissible  after 
^is  death  to  show  knowledge  on  part  of  city;  Haas  v.  Chubb,  67  Kan. 
f^f  H  F*c.  230,  press  copies  of  waybills  issued  by  railroad,  originals 
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of  which  are  not  shown  to  be  incapable  of  production,  are  inadmis- 
sible where  person  issuing  bills  and  making  copies  not  shown  to  be 
dead;  Collins  ▼.  German  American  etc.  Assn.,  112  Mo.  App.  219,  86 
8.  W.  894,  admitting  baptismal  church  records  kept  by  clergymen  of 
parish  from  time  immemorial,  without  proof  of  handwriting  of  entries. 

8  Wheat.  338365,  5  L.  631,  FLECKNEE  v.  BANK  OP  THE  UNITED 
STATE8. 

SyL  1  (11,  185).    Usurious  note  void  in  all  hands. 

Distinguished  in  Weed  ▼.  Gainesville  etc.  B.  B.  Co.,  119  Ga.  590, 
46  8.  E.  893,  defense  of  usury  is  not  good  as  against  bona  fide  pur- 
chaser of  corporate  bonds  for  value  without  notice  and  before  matur- 
ity. 

Syl.  2  (n,  185).    Banks  may  discount  notes. 

Approved  in  Morris  v.  Third  Nat.  Bank,  142  Fed.  31,  national  banks 
may  purchase  notes  at  less  than  face  value;  dissenting  opinion  in 
First  Nat.  Bank  v.  Converse,  200  U.  8.  442,  50  L.  544,  26  Sup.  Ct. 
306,  majority  holding  national  bank  cannot  take  stock  in  corporation 
formed  to  engage  in  business  of  buying  and  selling  stocks. 

8yl.  6  (n,  187).    Collateral  attack  on  ultra  vires  acts. 

Approved  in  Brigham  v.  Peter  Bent  Brigham  Hospital,  134  Fed. 
527,  67  C.  C.  A.  393,  where  state,  by  special  act,  has  authorized 
creation  of  particular  corporation  with  enlarged  capacity  to  enable 
it  to  accept  certain  gift,  power  of  corporation  cannot  be  questioned. 

(n,  185.)  Miscellaneous.  Cited  in  Boblee  v.  Union  Stock  Yards 
Nat.  Bank,  69  Neb.  186,  95  N.  W.  63,  note  otherwise  negotiable  is  not 
rendered  non-negotiable  by  provision  for  collateral  security. 

8  Wheat.  421-463,  5  L.  651,  WOBMLEY  v.  WOBMLEY. 

Syl.  4  (n,  195).    Effect  of  notice  to  purchaser  of  trust  property. 

Approved  in  Safe  Deposit  etc.  Co.  v.  Cahn,  102  Md.  550,  62  AtL 
827,  purchaser  at  private  sale  of  corporate  stock  belonging  to  trust 
estate  with  knowledge  of  order  of  court  directing  sale  of  stock  at 
highest  market  price  obtainable  on  stock  board,  holds  it  subject  to 
same  trust  to  which  it  was  subject  in  hands  of  original  trustee. 

SyL  5  (n,  196).    Bequisites  of  bona  fide  purchaser. 

Approved  in  Jolfnson  v.  Georgia  Loan  etc.  Co.,  141  Fed.  597,  bona 
fide  purchaser  must  allege  and  prove  want  of  notice  and  actual 
payment  of  purchase  money,  independently  of  recitals  in  deed. 

SyL  7  (n,  197).    Supreme  court — ^Formal  parties. 

Approved  in  Cella  v.  Brown,  136  Fed.  442,  where,  in  suit  to  avoid 
contract  to  reorganize  certain  railroads  and  for  specific  performance  of 
contract  to  convey  share  of  pledged  securities  of  roads,  it  was  not 
alleged  that  railroads  had  done  anything  in  violation  of  contract, 
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T&i]ro«d8  sot  {b dispensable  parties;  Boatmen's  Bank  t.  Fritdeii,  1^ 
Fed.  €5S,  68  C.  C.  A.  288,  bolder  of  prior  mortgage  it  not  neeeasaiy 
party  to  foreclosure  of  junior  mortgage;  Groel  v.  United  Elec.  Co.^ 
132  Fed.  254>  la  suit  by  stockholder  on  right  of  action  in  corporation, 
eorporatioa  is  indispensable  party,  and,  for  purposes  of  federal  juris- 
diction^  wit)  be  aligned  with  defendants  when  officers  are  opposed  to 
complainant's  action* 

(II,  194.)  MiseellaDeons.  Cited  in  Swiger  ▼.  Swiger,  58  W.  Va. 
130^  52  8.  E.  28,  where  husband  conveys  land  directly  to  wife  be 
cannot  convey  to  another  legal  title  which  remains  in  him  in  trusty 
or  encumber  same. 

8  Wheat,  543  605,  5  L.  681,  JOHNSON  ▼.  McINTOSH. 

8yL  2  (II,  209).     Indian  occupancy  of  lands. 

Approved  in  Morns  v.  Bean,  146  Fed.  432,  determining  riparian 
rights  in  Crow  Indian  Reservation;  Labadie  v.  United  States,  6  Okl. 
414,  51  Pac.  670,  act  of  18S8,  punishing  cutting  timber  on  Indian 
re«erration  applies  to  Indian  who  cuts  timber  for  speculative  par- 


S  Wheat.  697,  698,  HUGH  v.  HIGGS. 

Byl.  1  (II,  211).    Decretal  order  not  actionable. 

Approved  in  Israel  ▼.  Israel,  148  Fed.  578,  decree  for  alimony  and 
eosts  supports  action  in  another  state  for  sum  due  at  time  of  rendition 
mod  which  is  absolutely  awarded,  but  not  for  future  payments* 

S  Wkeat.  699,  700,  5  L.  719,  GRAIN  ▼.  PALMER, 

SyL  2  (II,  211).  Appearance  waives  objection  to  venue. 
Approved  in  Iowa  etc.  Min.  Co*  v.  Bliss,  144  Fed.  449,  following 
mle;  dissenting  opinion  in  Fisher  v.  Crowley,  57  W.  Va.  329,  50  8,  E, 
429.  majority  holding  defendant  appearing  in  court  of  record  to 
quash  summons  does  not  waive  defective  jurisdiction  by  failing  to 
reclta  thai  appearance  is  only  lo  object  to  jurisdiction. 
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9  Wheat.  1-240,  6  L.  23,  GIBBONS  v.  OGDEN. 

Syl.  1  (II,  213).    Congressional  power  over  commerce. 

Approved  in  McCray  v.  United  States,  195  U.  S.  55,  56,  49  L. 
95,  96,  24  Sup.  Ct.  769,  upholding  oleomargarine  act  of  1902;  Howard 
V.  Illinois  C.  R.  Co.,  148  Fed.  999,  holding  void  federal  employers' 
liability  act  of  1906;  J.  Bosenbaum  Orain  Co.  v.  Chicago  etc.  By.  Co., 
130  Fed.  48,  state  railroad  commission  cannot  require  railroad  to 
abolish  proportional  tariffs  which  apply  only  to  interstate  shipments 
and  were  adopted  with  approval  of  Interstate  Commerce  Commission. 

Syl.  2  (n,  216).    Commerce  defined. 

Approved  in  Brooks  v.  Southern  Pac.  Co.,  148  Fed.  991,  holding 
void  federal'  employers'  liability  act.  of  1906;  United  States  v.  Scott, 
148  Fed.  434,  holding  void  federal  act  of  1898,  prohibiting  interstate 
carriers  from  discriminating  against  union  labor;  dissenting  opinion 
in  Western  Union  Tel.  Co.  v.  Hughes,  104  Va.  244,  51  S.  E.  226,  where 
points  of  transmission  and  destination  of  telegram  sent  over  lines 
of  single  company  were  within  same  state,  fact  that  part  of  transmis- 
sion was  made  in  another  state  does  not  make  it  interstate  business. 

Syl.  4  (n,  220).    What  commerce  comprehends. 

Approved  in  United  States  v.  Wishkah  Boom  Co.,  136  Fed.  47,  48, 
68  C.  C.  A.  592,  construing  26  Stat.  454,  prohibiting  maintenance  of 
obstructions  in  navigable  streams;  Oulf  etc.  By.  Co.  v.  State,  32  Tex. 
Civ.  5,  73  S.  W.  432,  determining  that  shipment  from  Dakota  to 
Texarkana,  where  it  was  transshipped  to  new  purchaser  within  state, 
was  intrastate;  dissenting  opinion  in  Northern  Securities  Co.  v.  United 
States,  193  U.  S.  379,  48  L.  717,  24  Sup.  Ct.  436,  majority  upholding 
enforcement  of  anti-trust  act  by  federal  decree  enjoining  corporation 
organized  in  pursuance  of  combination  of  stockholders  in  competing 
interstate  railroads  from  exercising  power  acquired  by  corporation 
through  acquisition  of  stock. 

Syl.  6  (n,  223).    No  limitations  on  commerce  regulation. 

Approved  in  Northern  Securities  Co.  v.  United  States,  193  U.  S. 
335,  341,  368,  369,  376,  48  L.  699,  702,  713,  716,  24  Sup.  Ct.  436, 
upholding  enforcement  of  anti-trust  act  by  federal  decree  enjoining 
corporation  organized  in  pursuance  of  combination  of  stockholders  in 
competing  interstate  railroad  from  exercising  power  acquired  by  cor- 
poration through  acquisition  of  stock. 

[74] 
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87L  7  (U,  S24).     Commerce  regulation  includes  navigation. 

Approved  in  United  States  v.  Union  Bridge  Co.,  143  Fed*  386,  39 1» 
upholding  30  Stat.  1153,  requiring  alteration  of  bridges  over  naviga- 
ble  waters  on  determination  of  Secretary  of  War. 

Syi  8  (U*  225).     Commerce — State  inspection  laws. 

Approved  in  Ames  v.  Kirby,  71  N.  J,  L.  445,  5 J  AtL  559,  antl* 
poolselling  act  of  1398  is  violated  by  making  wagers  by  telegrapb 
witli  persons  outside  state,  though  latter  be  not  violating  own  local 
laws  in  accepting  beta;  Territory  v.  Denver  ctCa  B,  R.  Co.,  12  N.  M. 
433.  78  Pac.  76,  upholding  hide  inspection  act  of  1901;  Hagan  v. 
City  of  Eichmond,  104  Va,  732,  3  L.  R.  A,  (N.  S.)  1120,  52  a  E. 
339,  construing  30  Stat.  1154,  $  19,  relating  to  removal  of  obstruc- 
iiona  in  navigable  waters  by  Secretary  of  War 

SyL  19  (n,  230).    Constitutional  construction. 

Approved  in  South  Carolina  v.  United  States,  199  U.  8.  449,  50  L. 
EeS,  26  Sup.  Ct.  110,  United  States  may  exact  internal  revenue  tax 
from  dispensing  agents  of  state  which  has  taken  charge  of  liquor 
busineas;  Gemmer  v.  State,  163  Ind,  160,  71  N.  E.  4S2,  66  L.  B.  A. 
$2,  holding  void,  under  Const,,  art.  6,  {  2,  AcU  of  1903,  p.  24,  c.  13, 
postponiDg  election  of  successors  to  enumerated  officers;  £z  parte 
Anderson,  46  Tex.  Cr.  380,  81  a  W.  976,  city  court  has  no  jurisdic- 
tion to  try  accused  for  alleged  violation  of  state  penal  statute, 

Syl.  21   (H,  233).     Limit  of  state  powers. 

Approved  in  Chicago  etc.  By.  Co.  v.  Illinois,  200  U.  8.  584,  50  L. 
€06»  29  Sap.  Ct.  341,  upholding  Illinots  farm  drainage  act  of  1885; 
Jaeohflon  v.  Massachusetts,  197  U.  8.  25,  49  L.  649,  25  Sup.  Ct.  358, 
upholding  Massachusetts  compulsory  vaccination  act;  Crescent  Liquor 
Co.  V,  Piatt,  148  Fed*  898,  holding  void,  as  to  interstate  shipments, 
^'  Vs.  Act  1903,  p.  130^  regulating  shipment  and  sale  of  liquor 
snd  providing  that  agent  of  carrier  delivering  liquor  to  one  not 
listing  license  or  who  has  not  ordered  it  for  own  use,  deemed  to  be 
teller  contrary  to  law;  State  v.  Durein,  70  Kan.  24,  80  Pac.  990, 
Qpttolding  statutes  regulating  liquor  traffic;  disseotitig  opiuion  in 
Lccbuer  v.  New  York,  198  U.  S.  73,  49  L.  948,  25  Sup,  Ct.  539,  ma- 
jority holding  void  N.  T.  Laws  1897,  e.  415,  art.  8,  $  110,  limiting 
liouii  of  employment  in  bakeries.    See  103  Am,  St.  Eep.  868,  note. 

87I.  22  (IT,  239).     Exercise  of  reserved  congressional  powers. 

Approved  in  Jacob  son  v.  Massachusetts,  197  U.  8.  25,  49  L«  649, 
^  Sup.  Ct.  358,  upholding  Massachusetts  compulsory  vaccination  act ; 
Dobbins  V.  Los  Angeles,  195  U.  8.  237,  49  L.  175,  25  Sop.  Ct.  18, 
Mding  void  municipal  ordinance  narrowing  limits  within  which 
gasworks  may  be  maintained,  so  as  to  include  property  purchased  for 
tN  purpose;  Northern  Securities  Co.  v.  United  States,  193  XJ.  8. 
^%  in  L.  704,  24  Sup.  Ct.  436,  upholding  enforcement  of  anti  trust 
act  bjr  federal  decree  enjoining  corporation  organized  in  pursuance  of 
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eombination  of  stockholders  in  competing  interstate  railroads  from 
exercising  power  acquired  by  corporation  through  acquisition  of  stock; 
i  Allen  V.  Beed,  10  OkL  123,  60  Pac.  788,  holding  void  act  of  1893^ 
relating  to  change  of  county  seats  as  conflicting  with  act  of  Congress; 
dissenting  opinion  in  Pabst  Brewing  Co.  ▼.  Crenshaw,  198  U.  8. 
39,  49  L.  934,  25  Sup.  Ct.  552,  majority  upholding  state  statute  impos- 
ing inspection  fee  on  malt  liquors  imported  into  state,  as  being 
enacted  within  powers  granted  by  26  Stat.  313.  See  103  Am.  St. 
Bep.  869,  note. 

9  Wheat.  241-325,  6  L.  81,  EIBK  v.  SMITH. 

SyL  2  (n,  245).    Title  by  permissiye  possession. 

Distinguished  in  Fountain  v.  Lewiston  Nat.  Bank,  11  Idaho,  467,  %3 
Pac.  509,  where  person  owing  bank  principal  and  interest  on  overdue 
mortgage  gave  deed  of  premises  to  bank  and  took  option  contract  t» 
repurchase,  possession  of  bank  was  adverse. 

9  Wheat.  825-353,  6  L.  101,  TAYLOB  v.  MASON. 

(n,  246.)  Miscellaneous.  Cited  in  Virginia  etc.  Wheel  Co.  v. 
Harris,  103  Ya.  714,  49  S.  E.  993,  construing  averment  that  master 
promised  to  repair  machinery  but  failed  and  "refused"  to  do  so. 

9  Wheat.  409-420,  6  L.  122,  THE  ST.  JAQO  DE  CUBA. 

Syl.  2  (EC,  254).    Maritime  liens— Priority  to  creditors. 

Approved  in  The  Alcalde,  132  Fed.  578,  refusing  lien  to  bank  which 
cashed  master's  drafts  to  pay  crew,  where  master  drew  drafts  after 
receiver  appointed  for  vessel,  though  bank  ignorant  of  receivership. 

Syl.  9  (n,  258).    Hypothecation  of  vessel  at  home. 

Approved  in  The  Surprise,  129  Fed.  875,  876,  64  C.  C.  A.  309, 
where  food  supplies  ordered  by  master  while  in  foreign  port,  owner 
need  not  be  consulted;  The  New  Brunswick,  129  Fed.  896,  64  C.  C.  A. 
325,  lien  for  supplies  furnished  8ea-g6ing  vessel  owned  in  another 
state  cannot  be  maintained,  though  enrolled  at  port  where  supplies 
furnished,  where  person  furnishing  supplies  not  misled  into  believing 
she  was  domestic  vesseL 

9  Wheat.  483-488,  6  L.  140,  BIGGS  v.  TAYLOE. 

Syl.  1  (n,  262).    Secondary  evidence  of  lost  instrument. 

Approved  in  Brown  v.  Harkins,  131  Fed.  66,  65  C.  C.  A.  301,  in 
action  by  distiller  to  recover  revenue  taxes  illegally  imposed,  evidence 
of  loss  of  record-book  held  insufficient  to  justify  admission  of  oral 
evidence  of  contents. 

9  Wheat.  489-501,  6  L.  142,  HUGHES  v.  EDWABDS. 

Syl.  4  (n,  265).    Deed  absolute  as  mortgage. 

Approved  in  Weiseham  v.  Hocker,  7  Okl.  253,  54  rac.  465,  where 
deed  absolute  given  in  security  for  debt,  and  grantee  at  same  time 
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executed  mgreement  to  recourej  on  payment  of  debt  leeuied,  it  ii 
mortgage* 

SyL  7  (n^  268).     PresuinptioQ  of  disc  barge  of  mortgage. 

Approved  in  Woodlief  v.  Wester,  136  N.  C.  166,  48  S.  E.  579,  moft- 
^gee  may  foreclose  by  action  brought  within  four  months  after  death 
of  life  tenant^  though  ]ast  payment  on  mortgage  debt  made  more  tiian 
t«n  years  prior  to  date  of  suit. 

SyL  8  (n,  269).    Mortgages — Recordation  mi  notiee. 

Approved  in  Lefmann  v.  Brill,  142  Fed.  48,  wife  who  recovered 
decree  against  husband  in  maintenance  suit  which  awarded  her  spe* 
eific  property,  including  realty  which  husband  had  previously  mort* 
g^gedf  eannot  avoid  mortgage  as  fraudulent  conveyance, 

«  Wheat.  502  515,  6  L.  145,  STEPHENS  v.  McCABGO. 

SyL  1  (II,  272).    Pleading — Assertion  of  several  titles. 

Approved  in  Westinghoose  Air  Brake  Co.  v.  Kansas  City  S.  By. 
Co,,  137  Fed,  32,  union  of  cause  of  action  upon  mechanic's  Uen  and 
cause  of  action  upon  equitable  preference  in  bill  to  enforce  same 
deniand  against  same  property  does  not  render  pleading  multifariotts. 

9  Wheat.  515-525,  6  L.  149,  LOVE  v.  SIMMS. 

8yl.  1  (H,  272),     Ejectment — Possession  in  plaintiff. 

Approved  in  McOnire  v.  Blonnt,  199  U.  8.  144,  50  L,  128,  26  Sap. 
Ct.  If  arguendo. 

9  Wheat.  527,  628,  6  L.  151,  PEYTON  r.  BOBERTSOIC. 
Syl.  1  (n,  272).     Beplevin — Amount  in  controversy. 
Approved  in  Graves  v.  Thompson,  35  Wash.  285,  77  Pmo.  885,  In 

action  for  recovery  of  personal  property,  alleged  damages  for  deten- 
tion thereof  cannot  be  added  to  value  of  property  for  purpose  of 
determining  appellate  jnriadietion, 

9  Wheat.  532-537,  6  L.  152,  SMITH  v.  McIVEE. 

Syl.  1  (n,  275).    Fraud  tried  at  law  bars  equity. 

Approved  in  Levin  v.  Northwestern  Nat.  Ins,  Co.,  146  Fed.  77, 
in  action  at  law  in  federal  court  on  insurance  policy,  award  of  at^ 
bitratora,  fixing  amount  of  plaintiff's  loss  made  in  accordance  with 
pTDviaiona  of  policy  and  pleaded  by  defendant,  cannot  be  impeached 
for  fraud. 

9  Wheat.  537*540,  6  lu  154,  MOLLAN  v,  TOBRANCB. 

SyL  1  (n,  279).    Federal  junadiction  not  devestable. 

Approved  in  Mutual  Life  Ina.  Co.  v.  Blair,  130  Fed.  975,  where^ 
«quity  obtained  jurisdiction  of  persons  and  subject  matter  of  suit 
te   cancel  insurance  policy  for  fraud  prior  to   insurer 'a  death,  fact 
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that  insured  died  before  answer  and  that  action  at  law  immediately 
brought  on  policy  does  not  deprive  equity  court  of  jurisdiction. 

Syl.  3  (n,  281).    Federal  courts— Action  by  indorsee. 

Approved  in  Kolze  ▼.  Hoadley,  200  U.  S.  83,  50  L.  381,  26  Sup. 
Ct.  220,  applying  rule  to  suit  to  foreclose  trust  deed,  where  bill  also 
prayed  cancellation  of  release  to  grantor  for  fraud;  Utah-Nevada 
Co.  V.  De  Lamar,  133  Fed.  121,  122,  66  C.  C.  A.  179,  applying  rule 
to  suit  by  assignee  of  oral  contract  to  recover  money  due  thereon. 

9  Wheat.  553555,  6  L.  158,  CATLETT  ▼.  BRODIE. 

Syl.  1  (n,  283).    Bond  intended  as  supersedeas. 

Distinguished  in  Cook  ▼.  Smith,  67  Kan.  55,  72  Pac.  525,  in  actioD 
on  bond  conditioned  for  payment  of  damages  occasioned  by  stay  of 
money  judgment  allegation  that  debtor  insolvent  when  judgment 
rendered  no  basis  for  substantial  damages. 

9  Wheat.  565573,  6  L.  161,  KEBB  ▼.  MOON. 

Syl.  1  (U,  287).    Law  governing  land  transfers. 

Approved  in  Kane  ▼.  Luckman,  131  Fed.  617,  appl3ring  rule  to 
contract  for  sale  of  cows  in  exchange  for  farm;  Succession  of  Has- 
ling,  114  La.  295,  38  So.  174,  validity  of  will  made  in  Louisiana  hy 
citizen  thereof  devising  realty  in  Mississippi  is  governed  by  laws 
of  latter. 

Syl.  2  (n,  288).    Suit  by  foreign  administrator. 

Approved  in  Moore  ▼.  Petty,  135  Fed.  673,  68  C.  C.  A.  306,  ex- 
ecutor may  sue  in  another  state  to  recover  from  his  agents  pro- 
ceeds of  sale  of  realty  belonging  to  decedent's  estate.  See  113  Am. 
St.  Bep.  213,  note. 

9  Wheat  579-581,  6  L.  165,  UNITED  STATES  ▼.  PEBEZ. 

Syl.  1  (U,  291).    Discretion  to  discharge  jury. 

Approved  in  State  ▼.  Keerl,  33  Mont.  511,  513,  517,  85  Pae.  863, 
864,  866,  discharge  of  jury  for  failure  to  agree  is  not  once  in  jeo- 
pardy; dissenting  opinion  in  Kepner  ▼.  United  States,  195  U.  S.  135, 
49  L.  126,  24  Sup.  Ct.  797,  majority  cannot  appeal  from  acquittal 
in  court  of  first  instance  in  Philippines. 

9  Wheat.  581-598,  6  L.  166,  BENNEB  v.  BANK  OF  COLUMBIA. 

SyL  7  (n,  296).    Parol  to  vary  writing. 

Approved  in  Cudahy  etc.  Co.  ▼.  State  Nat.  Bank,  134  Fed.  545,  67 
C.  C.  A.  662,  provision  for  payment  of  attorney's  fees  in  case  note 
is  not  paid  at  maturity  does  not  destroy  negotiability  of  note  other- 
wise negotiable;  Lillard  ▼.  Kentucky  Dist.  etc.  Co.,  134  Fed.  174, 
67  C.  C.  A.  74,  where  contract  was  to  deliver  distillery  slop  at  cat- 
tle feeding  lot  supplied  by  distiller,  evidence  of  custom  that  lot  be 
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supplied  hj  diatUlerj  with  suitable  pctoB  equipped  irith  pipoa  uid 
troiighfl  is  admissible. 

Syl,  13  (II,  301).     Secondary  evidence  of  lost  document. 

ApproTad  in  Brown  v.  Harkins,  131  Fed.  es,  65  C.  C.  A.  301,  re* 
fusing  secondary  evidence  of  contents  of  record  book  in  actios  hy 
distiller  to  recover  revenue  tax  wrongfully  imposed. 

9  Wheat  616  649,  6  L,  174,  THE  MONTE  ALLEOREL 

SvL  4  (U,  307)«    No  warranty  in  judicial  sales. 

Approved  in  English  v.  Otis,  125  Iowa,  560,  101  N.  W.  295,  pur- 
chasers of  property  at  execution  sale  are  not  purchasers  ia  good 
faith  within  Code,  {  3797. 

9  Wheat.  651-658,  6  L.  182,  WALTON  ▼.  XJNITED  STATES. 

Syh  7  (Ilf  309).    Mode  of  taking  and  noting  exceptions. 

Approved  in  Montana  Min«  Co,  ▼.  St.  Louis  ete«  Co«»  147  Fed.  90S, 
where  jndge,  after  instructing  jury  but  before  sending  them  out,  re- 
tired to  chambers  with  counsel  and  there  heard  and  allowed  ex- 
eeptions,  he  need  not  afterward  allow  further  exceptions;  Lengelsen 
▼.  McGregor,  162  Ind,  268,  70  N.  E.  249,  bill  of  exceptions  not  signed 
until  after  terra  nor  within  time  fixed  by  court,  not  considered  on 
appeal,  though  failure  to  sign  in  time  due  to  judge's  abience* 

Distinguished  in  Traey  y.  Carver  Caal  Co.,  57  W.  Va.  593,  50  8. 
E.   827^  where  skeleton  bill  of  exceptions  does  not  refer  to  evidence 
as  transcribed,  snch  evidence  cannot  be  certified  and  identified  thirty 
^dmya  after  adjournment. 

t  Wheat.  680  719,  6  L.  189,  MILLER  ▼.  STEWART. 

SyL  1  (n,   314).     Surety's  liability— Exteniion   by  impHeation. 

Approved  in  Zeigler  v.  Hallahan,  131  Fed.  209,  C9  C.  C.  A.  1,  where 
defendant  guaranteed  lease  and  before  tenant  took  possession  con- 
tract modified  without  surety  ^s  knowledge  by  insertion  of  proviiioo 
[  tbat  in  event  of  destruction  of  premises  lease  should  be  void,  there 
*was  material  alteration;  National  Surety  Co.  v.  United  States,  129 
Fed.  72,  63  C.  C.  A.  512,  bond  of  letter-carrier  for  diicharge  of  duties 
itoposed  by  postal  laws  or  rules  of  postoffice  department  makes  surety 
liable  for  theft  of  registered  package  by  carrier  where  duty  of  regis- 
tering was  imposed  after  execution  of  bond;  Orleans  etc.  Ry.  Co.  v. 
International  Const.  Co.,  113  La*  413.  37  So.  11,  surety  on  railroad 
construction  contract  released  by  change  in  principal  contract  with 
his  consent;  City  of  Butte  v.  Cook,  29  Mont.  94,  74  Pac.  69,  where 
names  of  two  sureties  appear  in  body  of  bond,  which  is  signed  by 
one  only,  there  if  notice  to  obligee  suflicient  to  permit  defense  by 
surety  signing  that  liability  conditioned  on  both  signing;  Lowe  v. 
City  of  Guthrie,  4  Okl.  300,  44  Pac.  202,  sureties  on  city  clerk's  bond 
Aot  liable  for  pa/ment  of  liquor  licenses  to  him,  where  law  requires 
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payment  to  city  treasurer;  Griffith  y,  Newell,  60  S*  C.  304,  48  8.  E. 
260,  surety  not  bound  by  action  of  principal  in  waiving  condition  in 
contract;  Stern  v.  Sawyer,  78  Vt.  11,  12,  112  Am.  St,  Eep.  894,  61 
AtL  38,  where,  pending  term  of  leaie^  lessor  sold  portion  of  property 
with  lessee  'b  consent  but  without  consent  of  lessee 's  sureties,  sureties 
discharged* 

D  is  tin  fished  in  Segari  v.  Mazzei,  116  La.  1030,  41  So.  247^  mere 
change  in  lite  of  dwelling  to  be  constiucted  from  one  place  to 
another  in  same  square  does  not  discharge  surety  of  contractor. 

8yl.  2   (n,  322).     Surety's  contract  strictly  constnied. 

Approved  in  United  States  v.  Kanhoe,  147  Fed.  186,  where  defend- 
ants liable  on  postmaster's  bond  requested  and  received  exteniion  of 
time  from  inspector,  who  granted  it  on  condition  that  they  execute 
DOte  for  amount  to  United  States,  note  was  unauthorized  and  void; 
Manatee  County  ete*  Bank  v,  Weatherly,  144  Ala.  658,  S9  So,  988, 
where  guaranty  for  payment  of  oranges  was  conditioned  that  bill 
of  lading  be  certified  that  oranges  sound  when  loaded  and  shipped, 
guarantor  not  liable  on  certificate  that  oranges  sound  when  loaded; 
Ida  County  Sa^.  Bank  v.  Seidensticker,  128  Iowa,  58,  102  N,  W.  822, 
bond  given  by  bank  cashier  during  first  year  of  election  not  bt&ding 
on  sureties  for  defalcations  subsequent  to  first  year^  whero  he  was 
elected  annually, 

9  Wheat,  720-738,  6  L.  199,  UNITED  STATES  ▼.  KIEKPATBICK, 

SyL  4  (U,  327).    Laches  not  imputed  to  government. 

Approved  in  American  Bonding  Co*  v.  Spokane  Building  etc,  Co., 
130  Fed-  740,  65  C.  C*  A.  121,  where  application  for  fidelity  insurance 
by  building  and  loan  society  stated  that  secretary  derived  authority 
from  board  of  trustees,  knowledge  on  part  of  president  that  secretary 
was  indebted  to  society  at  time  policy  issued  is  not  imputable  to 
society  without  proof  of  knowledge  by  board,  so  as  to  constitute 
breach  of  warranty  that  secretary  was  not  indebted;  Christie  Street 
Com.  Co.  T.  United  States,  129  Fed.  509,  statements  made  by  depart* 
mental  officers  to  claimant  for  tax  alleged  to  have  been  paid  under 
duress,  to  effect  that  claim  had  been  certified  favorably,  do  not  estop 
government,  so  as  to  avoid  operation  of  limitations;  Smith  v.  United 
States,  5  Ariz.  64,  65,  45  Pac.  343,  344,  applying  rule  in  action  on 
bond  of  receiver  of  land  district;  Silver  v.  Indiana  State  Board,  35 
Ind.  App.  462,  72  N.  E,  838,  applying  rule  in  action  against  school 
board  on  contract  for  school  books;  Lake  Co.  v*  NeUon,  44  Or.  20, 
74  P^c.  214,  failure  of  tax  collector  to  turn  over  collections  to 
treasurer  every  thirty  days  as  required  by  law,  not  presumptive  of 
conversion.    See  101  Am.  St.  Bop.  149,  152,  note. 

SyL  5  (K,  333).     Application  of  payments  by  debtor. 
Bistinguiihed  in  First  Nat.  Bank  v.  National  Surety  Co.,  130  Fed. 
405^  66  U  B.  A.  777,  64  C.  C,  A.  601,  where  surety  company  gavt 
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bliJ[  bon^  against  loss  hj  diabonest  employees  for  one  jear,  a,nd  book- 
keeper faliely  increased  depositor's  balance,  so  tbat  he  overdrew, 
«ii«fi  before  bookkeeper's  employment  deposits  exceeded  checks^ 
niftj  not  liable. 

^  Whfat.  738-903,   6  L.   204,  OSBOBN   v-   THE   UNITED   STATES 

BANK. 

Byl  5  (n,  340).    Federal  jurisdiction— Case  defined. 

Approved  in  Madisonville  Traction  Co.  t.  St.  Bernafd  Min.  Co., 
1K>  U.  S,  246,  49  L.  465,  25  Sup.  Ct.  251,  proceeding  for  taking  land 
bf  eminent  domain  authorized  by  Ky.  St.,  §§  835-S39,  is,  when  re* 
^siftte  diversity  of  citizenship  exists,  removable  to  federal  court; 
Uw  Foon  Yin  v.  United  States  etc.  Coramr,,  145  Fed.  796,  proceed- 
iaf  Ut  deportation  of  Chinese  laborer  not  haviug  certificate  is  not 
ffifflioa]  proceeding,  and  government  may  swear  such  Chinese  &§  wit- 
tm  against  himself. 

SfL  7  (n,  342),    Federal  question. 

approved  in  Carroll  v.  Greenwich  Ins.  Co.,  199  V.  S.  409,  50  L. 
149,  26  Sup.  Ct.  66,  upholding  Iowa  Code  1897,  |  1754,  prohibiting 
combiaatioDs  among  insurance  companies  as  to  rates,  eonmiisaioELS  or 
•luier  of  doing  business. 

67L  0  (n,  344).     Suit  against  state* 

Approved  in  Miocene  Bitch  Co.  v,  Moore,  150  Fed.  493,  upholding 
fijlit  to  vacate  decree  daring  term;  Burke  v.  Snively,  208  II!.  337,  70 
N.  E,  329,  upholding  suit  to  restrain  canal  commissioners  from  ap- 
plTiag  mm  appropriated  to  maintenance  of  canal,  as  not  suit  against 
lUti;  Sanders  v.  Saxton,  182  N.  Y.  479,  481,  108  Am.  St.  Rep.  826, 
TS  K  £^  529,  530,  in  action  against  land  commisaioner  and  comp- 
troller to  set  aside  tax  deed  to  state,  state  is  necesBary  party,  and 
ictioB  cannot  be  maintained;  Cincinnati  Board  of  Education  v,  Volk, 
7!  Ohio  St.  486,  T4  K.  E.  650,  board  of  education  not  liable  in  tort 
u  its  corporate  capacity.  See  notes,  108  Am.  St.  Eep.  834;  101 
^  8t  Bep.  164. 

87L,  10  (11,  348).    Judicial  power  affects  will  of  legislature. 

Approved  in  Johnson  t.  Trustees  of  Hampton  Inst.,  105  Va.  323, 
^  8.  £.  32,  bill  does  not  lie  to  enjoin  county  treasurer  and  commis- 
i^er  to  enjoin  collection  of  taxes  assessed. 

^L  12  (n,  350).     Suit  against  foreign  sovereign* 

Bt%  108  Am,  St.  Bep.  832,  note. 

87L  13  (n,  351),    Injunction  against  transfers. 

Approved  in  Currie  v,  Jones,  133  N.  C.  190,  50  S.  E.  561,  uphold- 
lig  restraining  order  to  prevent  disposal  of  corporate  shares  In  at« 
tlsft  |«  recover  them;  In  re  Seim,  111  La.  559,  35  80.  746,  arguendo. 
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Sjl.  14  (U,  352).    Decree  against  state  oflEicer. 

See  108  Am.  St.  Bep.  831,  note. 

Syl.  15  (n,  352).    Void  statute  no  protection. 

Approved  in  Board  of  Education  etc.  ▼.  Territory  Okl.,  12  Okl.  297, 
70  Pac.  796,  enjoining  commissioners  for  location  of  normal  school 
from  misappropriating  public  moneys. 

Syl.  16  (U,  353).    Injunction  against  state  officer. 

Approved  in  Southern  By.  Co.  ▼.  Greensboro  Ice  ft  Coal  Co.,  134 
Fed.  93,  upholding  federal  jurisdiction  over  suit  to  enjoin  state  cor- 
poration commission  from  enforcing  order  alleged  to  interfere  with 
interstate  commerce.    See  108  Am.  St.  Bep.  838,  note. 

Syl.  21  (n,  359).    State  tax  on  federal  agencies. 

Approved  in  dissenting  opinion  in  South  Carolina  ▼.  United  States, 
199  U.  S.  452,  466,  50  L.  266,  271,  26  Sup.  Ct.  110,  United  States  may 
exact  revenue  license  from  dispensing  agent  of  state  which  has  taken 
charge  of  liquor  business. 

Syl.  23  (n,  363).    Plaintiffs'  right  to  sue. 

Approved  in  Filhiol  v.  Torney,  194  U.  S.  360,  48  L.  1017,  24  Sup. 
Ct.  698,  averments  in  complaint  in  ejectment  that  defendant's  pos- 
session rests  upon  infraction  by  United  States  of  treaty,  and  upon 
a  taking  of  private  property  without  compensation,  do  not  give  cir- 
cuit court  jurisdiction  where  averments  respecting  plaintiff's  title  do 
not  show  case  within  federal  jurisdiction. 

Syl.  25  (n,  364).    Attorney's  appearance  presumes  authority. 

Approved  in  Hatfield  v.  King,  131  Fed.  794,  appl3ring  rule  in  eon- 
tempt  proceeding  against  attorneys  who  colluded  in  representing 
parties  in  feigned  suit. 

9  Wheat.  904-914,  6  L.  244,  BANK  OF  UNITED  STATES  ▼.  PLANT 
BBS'  BANK. 

Syl.  4  (n,  368).    Government  becoming  x>&rtner. 

Bee  notes,  101  Am.  St  Bep.  183;  101  Am.  St  Bep.  164. 
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10  Wbeat.  1-50.  0  L.  253,  WAYMAN  ▼.  SOUTHABD. 

SyL  3  (H;  37^).    Jorisdietion  eontinuea  till  ■atisfactlos. 

Approved  in  Security  Trust  Co,  v.  Union  Trust  Co.,  134  Fed.  302, 
Bev«  St.^  S  720^  prohibitlDg  restraining  of  state  court  proceed ingt, 
prohibits  restraint  of  execution  sale* 

SjL  4  (n,  373).    Following  state  practice. 

Approved  in  Hotden  v.  Stratton,  igg  U.  a  214,  49  L.  1022,  25  Sup. 
Ct.  656,  exemption  of  life  insurance  policies  under  bankrupt  act  of 
1893,  I  €,  where  they  are  exempted  by  state  law,  ia  not  qualified  by 
f  70a. 

SyL  5  (Uf  377)*     State  laws  rules  of  dectatons. 

Approved  in  Importers*  etc.  Bank  v,  Lyons,  134  Fed.  512,  tinder  ml* 
of  circuit  court  for  eastern  district  of  Pennsylvania  on  rule  to  ahow 
cmuae,  tettimony  may  be  taken  by  deposition. 

8yK  d  (n,  379).    State  mitimus  law  in  civil  cases. 

Approved  in  King  v*  Da  via,  137  Fed.  239,  241,  Va.  Code,  1887,  f 
3566»  providing  that  no  lis  pendens  binds  bona  fide  purchaser,  unless 
memorandum  filed  in  office  of  clerk  of  court  where  land  UeSi  doee  not 
apply  to  federal  coarta. 

8yl.  10  (II,  380)*     Delegation  of  powera. 

Approved  in  United  States  v.  Matthews,  146  Fed,  307,  balding  void 
20  Stat.  34,  making  it  criminal  to  violate  rules  thereafter  made  by 
Secretary  of  Interior  for  protection  of  forest  reservations;  King  v. 
Concordiii  Fire  Ins*  Co.,  HO  Mich.  268«  103  N.  W.  620,  holding  void 
Comp,  Lawi  1897,  |$  5170-5179,  empowering  commiflsion  to  draft 
standard  form  of  policy,  with  power  to  alter  it,  and  to  fix  time  when 
iiae  of  policy  should  become  obligatory. 

Syl.  11  (JL,  382),    Law  governing  contractf. 

Approved  in  Home  Land  etc*  Co.  v.  McNamara,  145  Fed.  19,  con- 
tract made  in  Illinois  for  purchase  of  cattle  then  in  MootaQa,  to  be 
there  delivered,  is  governed,  at  to  daniagea  for  ita  breach,  by  law  of 
Montana;  Midland  etc*  Co*  v.  Solomon,  71  Kan.  187,  79  Pac*  1078, 
bond  and  mortgage  on  land  here,  governed  by  its  terms  by  Colorado 
laws,  is  enforceable  here,  though  interest  would  be  higher  than  al- 
lowed by  local  l&wa. 

[83] 
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10  Wheat.  51-66,  6  L.  264,  UNITED  STATES  BANK  ▼.  HALSTEAD. 

S7I.  2  (n,  383).    State  practice  in  federal  court. 

Approved  in  King  v.  Davis,  137  Fed.  241,  Va.  Code,  {  3566,  pro- 
viding that  no  lis  pendens  binds  bona  fide  purchaser  of  realty  unless 
memorandum  filed  in  office  of  clerk  of  court  in  county  where  land 
lies  does  not  apply  to  federal  courts. 

10  Wheat.  66-133,  6  L.  268,  THE  ANTELOPE. 

SyL  5  (U,  390).    Execution  of  foreign  penal  laws. 

Approved  in  Schick  v.  United  States,  195  U.  S.  76,  49  L.  105,  24 
Sup.  Ct.  826,  State  v.  Warner,  197  Mo.  658,  94  S.  W.  964,  and  Casey 
V.  St.  Louis  Transit  CO.,  116  Mo.  App.  268,  91  S.  W.  431,  all  arguendo. 

10  Wheat.  146-152,  6  L.  287,  THOMAS  v.  HABVEY'S  HEIBS. 

Syl.  1  (n,  392).    Equity— Time  to  file  bill  of  review. 

Approved  in  In  re  Holmes^  142  Fed.  394,  time  within  which  petition 
for  revision  in  matter  of  law  under  Bankrupt  Act,  §  24b,  of  appeal- 
able order,  is  limited  by  time  fixed  by  bankruptcy  law  for  appeal; 
Jorgensen  v.  Young,  136  Fed.  381,  69  C.  C.  A.  222,  bill  of  review  in 
court  of  equity  not  filed  until  two  years  after  entry  of  judgment  in 
original  suit  entered,  and  until  after  time  for  appeal  had  expired, 
is  too  late;  Watkinson  v.  Watkinson,  68  N.  J.  Eq.  641,  642,  60  Atl. 
935,  bill  of  review  cannot  be  filed  after  lapse  of  three  years  from 
final  decree. 

10  Wheat.  152-181,  6  L.  289,  ELMENDOBF  ▼.  TAYLOB. 

Syl.  1  (U,  395).    Following  state  statutory  construction. 

Approved  in  York  v.  Washburn,  129  Fed.  567,  64  C.  C.  A.  132,  ap- 
plying rule  in  determining  invalidity  of  lease  of  realty  under  state 
statute  of  frauds;  Alaska  Commercial  Co.  v.  Debney,  2  Alaskai  325, 
arguendo. 

10  Wheat.  192-204,  6  L.  300,  McCOBMICK  v.  SULLIVAN. 

Syl.  1  (n,  408).    Federal  jurisdiction  must  appear. 

Approved  in  Biverdale  Cotton  Mills  v.  Alabama  etc.  Mfg.  Co.,  198 
U.  S.  197,  49  L.  1016,  25  Sup.  Ct.  629,  federal  court,  which  has  decreed 
foreclosure  in  suit  in  which  diverse  citizenship  was  admitted  and 
property  described  as  lying  in  state,  may  by  ancillary  suit  restrain 
attack  on  purchaser's  title  under  decree,  by  state  suit  brought  by 
party  to  original  suit,  which  proceeds  on  theory  that  by  reason  of 
own  untruthful  admission  of  citizenship,  federal  court  assumed  juris- 
diction; Edelstein  v.  United  States,  149  Fed.  638,  judgments  of  bank- 
ruptcy court  import  absolute  verity  unless  reversed;  Bidge  v.  Manker, 
132  Fed.  602,  67  C.  C.  A.  596,  decree  against  receiver  of  another  court 
is  not  nullity  which  may  be  collaterally  attacked  merely  because 
record  does  not  affirmatively  show  leave  to  sue;  Boss-Lewin  v.  Goold, 
Sll  HL  387,  71  N.  E.  1029,  where  bankruptcy  petition  attempted  t# 
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eharge  properf  residence  of  petitioner  in  district,  and  court  adjudged 
lum  ba&kmpti  it  ia  presumed  on  collateral  attack  that  court  beard 
fvideDce  as  to  reaidence;  Cobe  v.  RickettB,  111  Mo,  App.  113,  85  8. 
W,  133,  where  after  suit  to  diasolve  loan  association  in  federal  court, 
ftate  court  attempted  to  tracsf er  jurisdiction  in  previous  timilar  fuit 
to  federal  court,  which  rendered  decree  of  sale  of  assets,  which  was 
never  reversed,  decree  not  eoUater&lly  assailable  by  association 's 
debtor  in  suit  hj  purchaser  of  aaaets. 

8jL  3  (H,  412).     Law  governing  land  sales. 

Approved  in  Southern  Pac,  Co,  ▼.  Western  Pac.  By.  Co.,  144  Fed. 
179,  construing  Oakland  waterfront  grant;  Kane  ▼.  Luckman,  131 
F*d.  618,  applying  rule  in  suit  for  specific  performance  of  contract  to 
eichaoge  cows  for  land;  Succession  of  Hasliog,  114  La.  29G,  38  So. 
174,  Talidity  of  will  made  in  Louisiana  by  citizen  thereof  bequeath- 
ing  realty  situated  in  MiaaUsippi  is  governed  by  laws  of  latter;  Fen* 
deraoD  V.  Missouri  Tie  etc.  Co.,  104  Mo,  App.  295,  78  S.  W.  820,  duly 
tutbenticated  record  of  foreign  will  afforda  no  presumption  that  it 
wu  doly  proved,  so  as  to  dispense  with  proof  of  sueb  facta  in  anp- 
port  of  title  to  land  depending  thereon. 

10  Wheat.  204-245,  «  L.  303,  WEIGHT  ▼.  DENK. 

8^1  1  (U,  414).    Deviae  for  Ufa* 

Approved  in  McCaffrey  v.  Manogue^  IM  U.  S.  569,  49  L.  602,  25 
8iip<  Ct  319,  where  testator  disposes  of  whole  estate  to  heirs  aa  dev- 
isees eqiially,  they  take  fee  in  landa. 

W  Wheat.  246^305,  6  L.  314,  UNITED  STATES  ▼.  MORKia 

67I  3  (Uy  418),     Remission  of  forfeitures. 

Approved  in  Marvin  v.  Trout,  199  U.  8.  225,  50  L.  162,  26  Sup.  Ct. 
31t  upholding  Ohio  Rev.  St.,  {  4275,  authorizing  action  to  tobjeet 
buildjDg  knowingly  permitted  to  be  used  for  gambling  pnrpoaea  to 
F*yiQent  of  judgment  obtained  by  informer  for  recovery  of  money 
lost  by  play;  Walker  r.  Globe  Newspaper  Co,,  140  Fed.  309,  Eev. 
8t.,  {|  4965,  4970,  do  not  take  away  right  of  owner  of  copyrighted 
map  to  recover  damages  for  infringement. 

Ifl  Wheat.  333  358,  6  L.  334,  Q^NK  OP  UNITED  STATES  w.  BANK 
OP  GEORGIA, 

SyL  2  (H,  422).    Liability  for  loss  by  forgery. 

Approved  in  Kenneth  Inv.  Co.  v.  National  Bank,  103  Mo.  App.  619, 
^^  8v  W.  1003,  applying  principle;  Troll  v.  Sauerburn,  114  Mo«  App. 
^^1 89  8.  W.  366,  where  there  were  many  deeds  of  trust  with  same 
^8t€e  on  certain  property  and  holder  of  one,  after  purchasing  prop- 
^  oa  foreclosure,  released  his  deed,  believing  junior  lienholder  had 
<»«  liea,  release  canceled  for  mistake;  Ford  v.  PoopJe's  Batik,  74  S.  C. 
1^3,  54  8.  E.  205,  determining  right  of  holder  of  forged  draft  to  rt^ 
to  aoney  obtained. 
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10  Wheat.  367-395,  6  L.  343,  DE  WOLF  v.  JOHNSON. 

8yl.  1  (n,  426).    Law  governing  loans. 

Approved  in  In  re  Worth,  130  Fed.  930,  under  Iowa  Code,  1897,  | 
3041,  making  usurious  contract  voidable  only  to  extent  of  usurious 
interest,  creditors  of  bankrupt  cannot  set  up  defense  of  usury  against 
claim  of  another  creditor;  Midland  etc.  Co.  ▼.  Solomon,  71  Kan.  189, 
79  Pac.  1079,  bond  and  mortgage  on  land  here  governed  by  its  terms 
by  laws  of  Colorado  is  enforceable  here  though  interest  would  be 
higher  than  allowed  by  local  laws;  Trower  Bros.  Co.  v.  Hamilton,  179 
Mo.  225,  77  8.  W.  1087,  where  Missourian  goes  to  lender  in  Kansaj 
and  executes  note  payable  there  and  secured  by  mortgage  on  cattle 
in  Missouri,  which  is  recorded  in  latter  state,  both  note  and  mortgage 
are  Kansas  contracts;  Benjamin  Bank  v.  Doherty,  42  Wash.  328,  84 
Pac.  875,  where  note  valid  in  state  where  executed,  fact  that  its 
payment  was  secured  by  mortgage  on  property  in  Washington  did  not 
render  it  subject  to  usury  laws  of  Washington. 

Syl.  7  (n,  430).    Plea  of  usury  is  personal. 

Approved  in  Lef mann  v.  Brill,  142  Fed.  49,  where  wife  in  mainte- 
nance suit  made  mortgagee  of  husband  a  party,  but  court  in  award- 
ing her  husband's  interest  in  mortgaged  property  refused  to 
pass  on  validity  of  mortgage  but  dismissed  mortgagee's  cross- 
petition,  his  mortgage  not  having  matured,  decree  not  bar  to 
subsequent  foreclosure;  In  re  Worth,  130  Fed.  931,  under  Iowa 
Code  1897,  {  3041,  making  usurious  contract  voidable  only .  to  ex- 
tent of  usurious  interest,  creditors  of  bankrupt  cannot  set  up  de- 
fense of  usury  against  claim  of  another  creditor;  Barney  v.  Pontine 
Surety  Co.,  131  Mich.  196,  91  N.  W.  142,  assignee  of  contract  cannot 
avail  himself  of  defense  of  usury. 

10  Wheat.  449-454,  6  L.  363,  DAY  v.  CHISM. 

Syl.  1  (II,  438).  Warranty — Eviction  by  paramount  title. 
«  Approved  in  Pabst  Brewing  Co.  v.  Thorley,  145  Fed.  122,  where 
defendant  obtained  permission  to  construct  vault  in  street  subject  to 
revocation  when  space  required  for  public  improvement,  and  leased 
premises  with  appurtenances  and  later  vault  permit  canceled,  mak- 
ing property  leased  unfit  for  purpose  Jntended,  defendant  liable  for 
breach  of  covenant  for  quiet  enjoyment. 

10  Wheat.  465^72,  6  L.  367,  DABBY '8  LESSEE  ▼.  ICAYEB. 

Syl.  1  (II,  440).    Lex  rei  sitae  governs  devise  of  lands. 

Approved  in  Succession  of  Hasling,  114  La.  295,  38  So.  174,  validity 
of  will  nado  in  Louisiana  by  citizen  thereof  devising  land  in  Miit- 
iiaippi  U  ^vemed  by  law  of  latter. 
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!I  Wheat.  59  78,  6  I*.  419,  ETTINO  v.  BANK  OP  UNITED  STATES. 

Sjl.  3  (II|  450).    Affirmance  oa  diirbioa  of  court. 

Approved  in  dissenting  opinion  in  Walling  v.  Bown,  9  IdahOi  74Sp 
70  Pac.  32  ly  majority  declining  to  reopen  question  of  validity  of 
itatnt«  where  interests  have  become  tettled  under  prior  decisions. 

SjL  4  (n,  450).  Corporation's  liability  for  agent's  represeiitatbiis. 
Approved  in  Sherman  v.  Harbin,  125  Iowa,  182,  100  N.  W.  631, 
where  fidelity  bond  of  president  of  mutual  life  association  filed  pur- 
niant  to  statute  and  society  not  called  on  by  surety  for  information 
ceaeeming  president's  past  conduct,  association  not  guilty  of  fraud* 
ultot  concealiDCiit. 

U  Wheat  TS-102,  e  L.  423,  BROOKS  ▼,  MARBURY. 

8yl,  6  (H,  453).     Stare  decisis. 

Approved  in  Harwood  ¥.  Wentworth,  4  Ari«.  401,  42  Pac,  1031, 
journals  of  two  bouses  are  Inadmissible  to  show  that  parts  of  bill* 
u  passed  by  two  houses,  were  omitted  from  enrolled  bill,  as  signed 
bj  presiding  officers  and  governor. 

(II,  45L)  Miscellaneous.  Cited  is  Coney  Island  Co.  v.  Dennan, 
149  Fed.  692,  no  error  to  refuse  requested  instruction  which  is  aot 
t&tirely  correct. 

11  Wheat.  103134,  6  L.  429,  HARDING  t.  HANDY. 

SyL  3  (II,  456).     Cancellation — Deeds — Undue  influence. 

Approved  in  Shevlin  v.  Shevlin,  96  Minn.  412,  105  N.  W,  262,  ap- 
plying rule  in  action  to  set  aside  contract  for  transfer  of  stock  made 
hf  younger  brother  with  elder  brother  on  ground  of  fraud. 

8yL  5  {II,  458).     Report  of  master — Failure  to  except. 

Approved  in  Fordycc  v.  Omaha  etc.  B.  R.  Co.,  145  Fed.  557,  follow- 
uig  rule;  Butler  v.  Georgia  etc.  By.  Co.,  119  Ga.  961,  47  8.  E.  321, 
neglect  of  party  excepting  to  master's  report  to  point  out  by  refer- 
iQce  to  auditor's  brief  of  evidence  those  portions  of  evidence  relied 
oa  is  sufficient  reason  for  disapproval  of  exceptions. 

Distinguished  in  dissenting  opinion  in  Markey  v.  State,  47  Fla.  64, 
17  So.  62,  majority  holding  where  order  appoints  one  to  take  testi- 
mony in  divorce,  but  fails  to  designate  him  by  any  official  tltle^  he  baa 
iuthority  lo  administer  oaths. 

[a7] 
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11  Wheat.  171-183,  6  L.  443,  BANK  OF  UNITED  STATES  ▼.  SMITH, 
Syh  2  (n,  4€0).     Pleading^Pacts  necessary  to  be  alleged. 
Approved  Id  Hall  v.  Campbell,  161  Ind.  411,  68  N.  E.  894,  specifi- 

cationa  of  contract  in  election  contest  njuat  show  that  contested  bal* 

lots  were  proteated,  so  at  to  be  preserved  and  retorned  to  clerk  of 

court. 

11  Wheat  184-191,  6  L.  448,  Ul^HTED  STATES  v.  VAN  ZANDT, 
SyL  1  (H,  463).    Law  requiring  periodical  aettlenaents  directory. 
Approved  in  Lake  Co.  v,  Neilon,  44  Or.  20,  74  Pac,  214,  failure  of 
tax  collector  to  turn  over  collections  to  treasurer  as  required  by  law- 
does  not  raise  presumption  of  conversioi. 

11  Wheat.  199-215,  6  L.  454,  HINBE'S  LESSEE  v.  LONGWOETH. 

Syl.  6  (ET,  470),    Fraudulent  c on veyauce— Gifts — Presumptionfl. 

Approved  in  Polk  Co.  Nat  Bank  v.  Scott,  132  Fed,  900,  66  C.  C.  A. 
91,  refusing  to  set  aside  conveyance  from  husband  and  wife  for  re^ 
cited  consideration  of  $1,  where  shown  that  there  was  no  fraudulent 
intent. 

11  Wheat,  237-257,  6  L.  463,  PEBKINS  v.  HART. 

SyL  4  {II,  475).     Presumptions  from  account  stated. 

Distinguished  in  Sharp  t.  Betir,  136  Fed,  798,  where  plain  tiff  was 
by  contract  entitled  to  one  dollar  per  ton  royalty  and  defendant 
asked  for  reduction  of  royalty  but  plaintiff  did  not  reply  thereto  nor 
to  account  crediting  him  with  reduced  royalties,  but  later  refused  to 
accept  check  for  reduced  royaltiea,  he  it  not  precluded  from  claiming 
royalties  at  contract  rate. 

11  Wheat.  258-279,  6  L.  468,  ABMSTRONQ  v.  TOLER. 

Syl.  2  {II,  482).     New  contract— Prior  illegality. 

Approved  in  Padilla  r,  Padilla,  11  K.  M.  553,  70  Pac.  566,  wher# 
brother  recovered  judgment  in  own  name  in  court  of  claims,  for  In- 
dian depredation  on  property  owned  jointly  with  titter,  his  contract 
before  judgment  to  give  her  half  of  recovery  ia  valid;  Monahan  v- 
Monahan,  77  Yt.  143,  59  Atl.  172,  70  L.  R.  A»  935,  where  complaint 
seeks  to  impress  securities  with  trust  and  alleges  they  were  secretly 
taken  in  defendant's  name  without  his  knowledge^  and  issues  raised 
only  as  to  title,  fact  that  securities  put  in  defendant'*  name  to  avoid 
taxes  not  ground  for  relief. 

11  Wheat.  280-303,  6  L.  474,  CHIRAC  v.  BBINICKEE. 

Syl.  1  (EE,  487)  i    Witnesses — ^Attorney — Privileged  eommnnieations. 

Approved  in  Ex  parte  GfeOer,  17S  Mo.  269,  77  3.  W«  558,  in  pro- 
ceedings for  discovery  of  decedent's  assets,  attorney  for  decedent 
must  answer  questions  as  to  when  he  last  saw  certain  iecurities  be- 
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longing  to  decedent  and  wbetber  after  death  he  had  monej  belonging 
to  decedent  and  what  he  did  with  it. 

Byh  2  (II,  4S7).     Conclusiveness  of  recovery  in  ejectment* 
Approved  in  King  v,  Davis,  137  Fed.  220,  where  ejectment  brought 
bj  third  person  against  tenant,  and  landlord  has  no  knowledge  of 
action  in  time  to  have  made  himself  a  party,  he  may  have  default 
judgment  against  tenant  openedi  and  be    allowed  to  defend. 

11   Wheat.  304  309,  «    L.    480,    FINLEY    v.    BANK    OF    UNITED 
STATES. 

8yt  2  (H,  491).    Foreclosure — Prior  eneombraneee. 

Approved  in  Iron  Cliffs  Co.  r,  Negaunee  Iron  Co.,  197  IT.  S.  472, 
49  L.  840,  25  Sup.  Ct.  474,  decree  of  state  court  requiring  defendants 
to  vacate  lands  and  enjoining  them  from  further  mining  thereon,  bill 
being  based  on  theory  that  corporation  lessor  of  defendant  was  no 
longer  in  e^stence,  is  not  reviewable  in  tupreme  court  in  proceeding 
in  which  corporation  is  not  party. 

11  Wheat  309  319,  (S  I*.  481,  WETZELL  t.  BUSSARD. 
Syl.  2  (II,  492).    Limitatioui — Acknowledgment  of  debt. 
See  102  Am.  St.  Rep.  757,  iiot«. 

11  Wheat.  320  324,  6  L.  484,  FOWLE    ▼.   COMMON    COUNCIL    OF 
iX,EXANDRIA. 

Sjl  1  (n,  495).     Demurrer  to  evidenee. 

Ap|)royed  in  Igram  ▼.  Jacksonville  St.  By.  Co.,  43  Fla.  327,  30  So. 
101,  where  statement  of  facts  reduced  to  record  under  demurrer  to 
evidence  is  loose  and  indeterminate,  judge  should  refuse  to  give 
jtidgmeot  on  demurrer;  Bass  v,  Bublee,  76  Vt.  402,  57  Atl.  966,  no 
IhaJ  judgment  can  be  rendered  on  appeal  on  demurrer  to  evidence 
where  there  is  no  joinder  in  demurrer  in  record. 

11  Wheat.  332  360,  6  L.  489,  GOVEBNEUE'S  HEIRS  v.  ROBERTSON. 
fiyl,  2  {H,  496).     Grant  to  alien — Subsequent  naturalisation. 
Approved  in  Shea  ▼.  NiJima,  133  Fed.  215,  66  C.  C.  A.  263,  follow* 
log  rule. 

SyL  3  (n»  496).     Alien  taking  realty  by  grant 

Approved  in  Louisville  Property  Co.  v.  Mayor  ft  City  Council  of 
Nashville,  114  Tenn.  221,  84  S.  W.  812,  purchase  of  realty  by  foreign 
corporation  which  had  not  complied  with  statutes  relating  to  foreign 
corporations  is  valid. 

11  Wheat.  380  392,  6  L.  500,  PATTERSON  t.  WINN. 

SyL  t  (Jlf  504).     Collateral  attack  on  void  grant. 

Approved  in  Reeve  v.  North  Carolina  Land  etc.  Co.,  141  Fed.  825, 
noder  Tennessee  statutes  governing  grants  of  state  lands^  valid  en- 
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try  is  not  essential  to  grant,  and  older  of  two  conflicting  grants,  each 
based  on  void  entry,  passes  state's  title;  Davis  v.  Molyes,  76  Vt. 
32,  56  AtL  176,  grant  of  land  from  state  passes  only  title  which  state 
had. 

11  Wheat.  392-413,  6  L.  502,  UNITED  STATES  ▼.  AMEDY. 

Syl.  4  (n,  508).    Crimes — Liability  of  corporation. 

Approved  in  dissenting  opinion  in  Hale  v.  Henkel,  201  IT.  S.  85,  50 
L.  670,  26  Sup.  Ct.  370,  majority  holding  corporation  charged  with 
violation  of  anti-trust  act  is  entitled  to  immunity  from  compulsory 
production  before  grand  jury,  under  subpoena  duces  tecum,  of  all 
papers  and  contracts  between  it  and  other  companies. 

11  Wheat.  414,  415,  6  L.  608,  WILLIAMS  v.  BANK  OF  UNITED 
STATES. 

Syl.  1  (n,  510).    Appeal  by  one  from  joint  judgment. 

Approved  in  Port  v.  Schloss  Bros.  &  Co.,  149  Fed.  732,  where  two 
partners  jointly  sued  on  firm  debt  and  judgment  entered  against 
both,  one  cannot  appeal  alone  in  absence  of  service  or  suflEicient  show- 
ing for  nonjoinder. 

11  Wheat.  415-417,  6  L.  508,  BARNES  v.  WILLIAMS. 

Syl.  1  (n,  511).    Bemand — Special  verdict  insuflEicient. 

Approved  in  Anglo-American  etc.  Co.  v.  Lombard,  132  Fed.  734,  68 
C.  C.  A.  89,  following  rule. 

11  Wheat.  431-441,  6  L.  512,  MILLS  ▼.  BANK  OF  UNITED  STATES. 

Syl.  3  (n,  516),  note  payable  at  bank — Usages. 

Distinguished  in  Landa  ▼.  Traders'  Bank,  118  Mo.  App.  366,  94 
S.  W.  773,  where  depositor  and  bank  made  contract  whereby  bank 
was  to  collect  drafts  for  ten  per  cent,  and  bank's  custom  was  to 
send  collections  to  correspondents  who  gave  credit  to  bank,  custom 
did  not  make  correspondent  agent  of  depositor. 

Syl.  8  (n,  518).    Notes — ^Burden  of  proving  indorsement. 

Approved  in  Sears  v.  Daly,  43  Or.  350,  73  Pae.  6,  in  action  on  note 
where  execution  denied,  there  is  no  presumption  that  it  was  regularly 
executed. 

(n,  514.)  Miscellaneous.  Cited  in  Cudahy  etc  Co.  t.  State  Nat. 
Bank,  134  Fed.  545,  67  C.  C.  A.  668. 
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12  Wheat,  lis,  «  L.  531,  THE  PALMYBA- 

ByL  1  (IT,  522).  Eeinstatenaent  of  dismissed  eauBO. 
Distinguisbed  in  State  v.  Mawb,  134  N.  C.  200,  204.  205,  47  9.  E. 
12,  13,  14,  67  L.  B»  A*  179,  where  on  appeal  from  conviction  judgment 
"WW  reversed  on  ground  that  indictment  as  contained  in  record  failed 
to  thow  material  allegation,  which  was  in  fact  omitted  by  minprision 
«f  clerk,  »npreme  court  could  after  term  grant  certiorari  for  correction 
of  record  and  reset  ease  for  hearing. 

SyL  5  (n,  524).    Libel  in  rem^ — Conviction  of  porsoni. 

Approved  in  Scow  No.  36, 144  Fed.  934, 935,  under  30  SUt.  1152, 1153, 
"veBael  used  in  depositing  refuse  matter  in  navigable  waters  is  liable 
to  penalties  though  act  was  without  knowledge  or  intent  of  owners; 
Tbe  Buitey,  13d  Fed.  172,  vessel  is  liable  for  tortious  act  of  her  master 
or  member  of  crew  on  board  in  her  service  by  which  another  vessel  is 
iajnredi  though  committed  without  authority  or  knowledge  of  the 
ewuen. 

Sjl  7  (n,  525).    Probable  cause  for  seizure  bars  damages. 

Approved  in  United  States  v.  Donaldson  Shula  Co.,  142  Fed.  301, 
judgment  of  acquittal  in  criminal  prosecution  for  obstructing  nav- 
igable stream  bars  suit  in  equity  to  compel  removal  of  structure. 

(II,  522.)  Miscellaneous.  Cited  in  The  Ben  B.,  134  Fed,  7S5.  67  C. 
C.  A.  290,  decreeing  dismissal  of  libel  in  proceeding  to  enforce  penalty 
for  violation  of  Kev.  St.,  sec.  4499. 

12  Wheat  40  63,  6  L.  644,  CLAUK  v.  CITY  OF  WASHINGTON. 

8yl  2  (n,  530).    Acts  of  municipal  agents. 

Approved  in  Mayor  etc.  ot  Jemey  City  v.  Town  ot  Harrison,  7  N.  J. 
I'*  U,  58  AtL  101,  municipal  contract  for  water  supply  is  contract  for 
bIcs  of  goods,  wares  and  merchandifte^  within  statute  of  frauds;  Okla- 
^ma  City  v.  Hill  Bros.,  6  Okl.  139,  50  Pac.  250,  determining  damages 
for  which  city  liable  for  trespass  by  its  officers.  See  108  Am.  St. 
fiep.  165,  note. 

n  Wheat.  64-116,  6  L.  552,  UNITED  STATES  BANK  v.  DANDRIBGE. 

8yl  3  (II,  533).     Corporate  sets  need  not  be  written. 

Approved  in  Board  of  Commrs.  v,  T'>llman,  145  Fed,  771,  in  action  on 

county  bonds,  parol  evidence  is  admissible  to  efltablisli  facts  concern mg 

their  exeeutian;  City  of  Denver  v.  Spencer,  34  Colo.  274,  82  Pac*  691, 

[91] 
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2  L.  B.  A.  (N.  S.)  147,  where  dty  charter  silent  as  to  maaiaer  in  which 
park  commissioners  should  act,  parol  evidence  admisHible  to  show  board 
autborized  erection  of  stand,  where  secretary  failed  to  make  record; 
State  V,  Furrier,  114  La.  586,  38  So,  462,  witness  present  at  meeting 
held  for  election  of  of^cers  of  association  may  testif j  aa  to  who  wero 
elected. 

Syl.  4  (H,  535) ,     Presumption  as  to  power  of  officer. 

Approved  ia  United  States  y.  Mitchell,  136  Fed.  906,  where  United 
States  district  attorney  was  appointed  by  court  having  authority  to 
make  valid  appointment,  he  is  de  facto  officer  and  it  is  no  objection  in 
indictment  that  ha  was  not  permanent  resident  of  district;  St.  Louis 
Police  etc,  Assn,  v,  Tierney,  116  Mo.  App.  462,  91  S.  W,  972,  973,  con- 
i truing  constitutional  provisions  of  mutual  benefit  society  as  to  deaigna- 
tion  of  third  day  for  calling  by  applicant  to  designate  beneficiary  as 
meiely  directory;  Pino  Tree  Lumber  Co.  v.  Fargo,  12  N.  D.  376,  96 
N,  W.  363,  applying  rule  to  acta  of  city  officers ;  Board  of  Education 
V*  Boyer,  6  OkL  231,  233,  47  Pac,  1092^  1093,  where  petition  recited 
that  digners  electors  of  adjacent  territory  presented  to  eity  l>oard  of 
education,  and  board  orders  territoi^  annexed  to  city  for  scbool  pur- 
poses, and  entry  made  on  journal,  pfesumption  arises  tbat  petition 
signed  by  majority;  Houseman  v.  International  Navigation  Co.,  214 
Pa.  563,  64  AtL  383,  under  act  of  1806,  relating  to  patent  for  island, 
plaintiff  in  ejectment  need  not  show,  by  evidence  other  than  warrmnt, 
survey  and  patent,  that  island  was  natural  and  capable  of  cultivation; 
Grand  Bapids  Furniture  Co.  v.  Grand  Hotel  etc.  Co.,  11  Wyo.  149,  72 
Pac.  68 7,  on  mere  proof  that  three  persons  were  only  stockholders  of 
corporation,  no  presumption  arose  that  they  were  tnistees  thereof. 

3yL  5   {n,  537),     Corporations^ — Presumption   of   officer's  authority. 

Approved  in  Eosebill  Cemetery  Co.  v.  Dempster,  223  ^L  578,  79  K.  E. 
279,  where  syndicate  of  stockholders  owning  majority  stock  employed 
financier  to  complete  settlement  between  corporation  and  creditors,  and 
after  reorganization  directors  compensated  agent  and  corporation  ac* 
cepted  benefits  of  settlement,  corporation  ratified  employment;  Pine 
Tree  Lumber  Co.  v.  Fargo,  12  N.  D.  381,  06  N.  W.  365,  applying  rule  to 
acts  of  city  officers. 

12  Wheat,  129-134,  6  L.  575,  MONTGOMEET  ▼.  HERNANDEZ. 
Sly.  2,     (II,  54S) .     Accrual  of  action  on  official  bond. 
See  101  Am.  St.  Bep.  173,  note. 

12  Wheat.  136-152,  6  L.  577,  POSTMASTER  GENERAL  v,  EABLY. 

Syl.  1  (II,  550).     Statutory  construction  is  for  courts. 

Approved  in  Territory  v.  Albright,  12  N.  M.  306,  78  Pac.  208,  as- 
sessor appointed  pursuant  to  Laws  1903,  p«  80,  amending  Laws  1903, 
p.  38,  relating  to  division  of  Bernalillo  county,  before  act  dividing  eoiinty 
went  into  effect,  not  entitled  to  office. 
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12  Wliwt.  153*109,  6  L.  583,  JACKSON  t,  CHEW. 

5fl.  1  (II,  552).    Fallowing  staU  statutory  confltractioD. 

Approved  in  9<>uthern  Pac.  Co.  v.  Weatem  Pac  Bj.  Co.,  144  Fed.  179, 
constnuDg  grant  of  Oakland  waterfront;  Treat  v.  City  of  Chicago,  130 
Fed  444,  64  C.  C.  A.  645,  applying  rolo  where  itate  eourt  upheld  validity 
of  Mioifl  ]o«al  improirement  act* 

12  Wheat  183-193,  6  L.  595,  THORNTON  t.  WYNN- 
SjiZ  (II,  561).  Sales — Bescisaion  of  action  on  warrant* 
Approved  in  HcBae  v.  Lonsby,  130  Fed.  20,  64  C.  C.  A.  385,  where  de- 
lendantt  daim  right  to  rescind  contract  by  reason  of  fakity  of  repr#< 
teotttioos  mado  by  plaintiff  eonceming  property  purchased^  it  was  iin- 
iBftterial  whether  defendants  relied  on  representations  per  se,  or  on  as- 
pre«  wirranty  of  their  truth, 

Distmguishcd  in  Coyle  v.  Bftum,3  0kl.  706,41  Pac.  393,  where  ona 
bought  oats  for  horse  feed  and  found  they  contained  castor  beans,  and 
returned  nnused  portion,  receiving  money  back  therefor,  there  was 
aeliiier  compromise  nor  accord  and  satisfaction  for  breach  of  warranty. 

12  Wheat  193-199.  6  U  599,  MALLOW  v.  HINBE. 

8jl  1  (II,  563).     Equitable  relief — Presence  of  parties. 

Approved  in  Moore  v.  Maryland  Casualty  Co.,  73  N.  H.  519,  111 
Am  St  Rep.  649^  63  AtL  491,  where  street  railway  emplojer  ob- 
tauM  judgment^  and  on  railroad's  insolvency  sued  indemnity  com- 
pssf  to  eompel  payment  of  indebtedness  on  policy  to  railroad,  latter  *s 
rewiver  iJidispensable  party;  Lynch  v.  United  States,  13  Okl.  158, 
73  Ptc  1100,  applying  rule  in  suit  to  cancel  townsite  patent;  State  ▼. 
Oonnley,  40  Wash.  604,  82  Pac.  930,  3  L.  R.  A,  (N.  8.)  256,  action 
to  restrain  payment  of  county  warrants  cannot  be  maintained  where 
holders  of  warrants  are  not  made  defendants. 

12  meat  206-212,  6  K  603,  EDWARDS'  LESSEE  w,  DARBT. 

Syl  1  (H,  565).    Statutes — Contemporaneous  construction. 

Approved  in  Houghton  ▼.  Payne,  194  U.  S.  100,  103,  48  L.  891,  892,  24 
Sap.  Ct.  590,  books  complete  in  themselves,  though  published  at  stated 
isterrals  and  in  consecutive  nnmbers,  entitled  to  seeond-class  postage 
Titei;  Lorscb  v.  United  States,  135  Fed.  215,  provision  in  par.  435, 
^^nS  Act  1897,  c.  11,  %  1,  sched.  N.,  for  imitation  of  precious  stones 
not  eiceeding  an  inch  in  dijneosionSi  measurement  contemplated  is 
tliftt  of  any  single  dim^^nsion;  Avery  v,  Pima  Co.,  7  Aria.  32,  60  Pac, 
703,  construing  Rev.  St  U.  8,,  9S  5539,  5547,  relating  to  coDtrol  of 
federal  prisoners  in  state  prisons;  Henry  v.  State^  87  Miss.  59,  39 
So.  872,  construing  Bev.  Code,  1892,  §  3201,  relating  to  working  of 
conncta  on  farm  leased  for  that  purpose;  Pitta  v.  Logan  County, 
3  OkJ.  740,  41  Pac.  591,  act  regulating  accoantiug  by  clerks  of  ter* 
fiiorial  district  eourt  for  fees  is  void;  dissenting  opinion  in  Bate* 
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etc.  Co.  ▼.  Pajne,  194  U.  S.  Ill,  48  L.  896,  24  Sap.  Ct.  595,  majority 
holding  refnial  by  postmaster  general  to  admit  to  mailn  periodical 
as  second  class,  each  issue  of  which  is  complete  in  itself,  not  review- 
able by  courts. 

12  Wheat  213-369,  6  L.  606,  OQDEN  ▼.  SAUNDERS. 

SyL  1   (n,  569).    Law  governing  contracts. 

Approved  in  Greenville  Nat.  Bk.  v.  Evans-Snyder-Buell  Co.,  9  OkL 
364,  60  Pac  253,  chattel  mortgage  executed  and  filed  conformably  to 
laws  of  finother  state  on  property  therein  is  superior  to  local  attach- 
ment after  brought  here,  though  mortgage  not  recorded  here. 

Syl.  3  (n,  572).    Impairment  of  obligation  of  contracts. 

Approved  in  Low  Foon  Yin.v.  United  States  etc  Commr.,  145  Ted. 
796,  upholding  Chinese  Exclusion  Act  of  1892,  placing  burden  of  proof 
of  right  of  Chinese  without  certificate  to  remain  in  United  States  on 
him;  Miners'  etc.  Bank  v.  Snyder,  100  Md.  65,  108  Am.  St.  Bep.  390, 
59  AtL  708,  68  L.  B.  A.  312,  upholding  Acts  1904,  p.  597,  e.  337, 
taking  away  pre-existing  right  of  creditor  to  enforce  stockholders'  lia- 
bility and  substituting  therefor  suit  in  equity  by  all  creditors  against 
all  stockholders. 

SyL  5  (n,  574).    Statutes  presumed  valid. 

Approved  in  Board  of  Commrs.  v.  Tollman,  145  Fed.  766,  uphold- 
ing Act  N.  C.  1885,  p.  445,  c.  233,  §  14,  providing  for  issuance  of 
county  aid  bonds  for  railroad;  McGovem  ▼.  Mitchell,  78  Conn.  564, 
63  Atl.  443,  upholding  Laws  1905,  p.  410,  c.  213,  increasing  salaries 
of  judges;  dissenting  opinion  in  Allen  v.  Beed,  10  Okl.  153,  63  Pac. 
876,  majority  holding  void  act  of  1893,  relating  to  change  of  county 
seat. 

Syl.  8  (TI,  578).    State  insolvency  laws  valid,  when. 

Approved  in  Boston  etc.  Co.  v.  Ould-Carter  Co.,  123  Ga.  463,  51  S.  E. 
468,  in  absence  of  proceeding  in  federal  courts,  state  courts  have 
jurisdiction  of  cases  within  purview  of  insolvent  traders'  act. 

Syl.  21  (n,  583).     Extraterritorial  effect  of  insolvency  discharge. 

Approved  in  In  re  Salmon,  143  Fed.  405,  holding  Bev.  St.  Mo.  1899, 
§§  1305,  1306,  relating  to  liquidation  of  insolvent  banks,  is,  in  re- 
spect to  private  banks,  superseded  by  bankruptcy  act  of  1898;  Hols- 
houser  v.  Copper  Co.,  138  N.  C.  255,  50  S.  E.  653,  70  L.  B.  A.  183, 
New  Jersey  statute  declaring  annual  license  fee  imposed  on  corpora- 
tions shall  be  preferred  debt  on  insolvency  does  not  give  such  claim 
preference  in  insolvency  proceedings  in  another  state. 

12  Wheat.  419460,  6  L.  678,  BBOWN  v.  STATE  OF  MABYLAND. 

Syl.  3   (II,  595).    Duties  on  imports. 

Approved  in  Shaw  v.  United  States,  141  Fed.  471,  importation  of 
wine  in  casks  having  wantage  in  excess  of  normal,  collector  cannot 
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tmm  doty  witbout  allowance  for  ezeese;  In  re  Sjdow,  4  AHe.  210, 
36  Ptc.  215,  upholding  Act  No,  83,  Lawa  1S93,  licensing  peddlers.  See 
m  Am.  St.  Bep.  64d,  note. 

%L  5  (Hf  596),     Statutes — Exception  of  particular  thing. 

Approved  in  Bacon  ▼.  Locke,  42  Wash.  217,  83  Pac.  721  holding  void 
Uwi  1905  providing  for  licenae  tax  on  peddlers  of  goods  after  ship- 
mii  to  state, 

8fl  6  (n,  597).    Power,  how  eMfcised. 

Approved  in  Northern  Securities  Co,  v.  United  States,  193  XJ,  3. 
SW,  4S  L.  700,  24  Sup.  Ct,  436,  upholding  enforcement  of  anti-tniat  act 
1^7  ifijimction  against  corporation  organised  in  pursuance  of  combina- 
tioQ  of  stockholders  of  two  competing  interstate  railroads;  Tone/  v. 
SUte,  141  Ala.  125,  109  Am,  St,  Bep.  23,  37  So.  334,  67  L,  B.  A. 
!$6,  holding  void  act  of  1901,  making  it  penal  to  break  labor  contracts. 

Sji  7  (Of  597).     Stata  tax  on  Imports. 

ApproT«»d  in  Kehrer  v.  Stewart,  197  U.  S,  65,  49  L.  666,  25  Sup.  Ct. 
403,  upholding  Georgia  act  of  1900,  imposing  tax  on  resident  manag- 
ing i|«nts  of  nonresident  meat-packing  houses  j  Commonwealth  v.  Cald- 
icU,  190  Mass.  357,  76  N.  E.  ^5,  holding  void  Be  v.  Laws,  c.  65,  §§ 
15^  16,  permitting  sale  by  peddlers  of  agricultural  products  of  United 
Stales  without  license,  but  forbidding  unlicensed  sales  of  foreign  prod- 
ucti;  Range  Co.  v.  Campen,  135  N.  C.  517,  522,  523,  529,  531,  47  8,  E. 
W2,  e64,  666^  667,  holding  void  Bevenue  Act  1903,  5  36,  le\7ing  tax 
OB  psddlers,  as  applied  to  sales  by  sample  of  goods  manufactured  in 
uotbat  state  and  delivered  in  original  packages.  See  104  Am,  St. 
Sep,  m,  note. 

Dbtingiiished  in  Cook  v,  Marshall  Co.,  196  U.  S.  269,  270,  275,  49 
L  474,  477.  25  Sop.  Ct.  233,  upholding  Iowa  Code,  §  6007,  as  applied 
to  Mies  tt  retail  of  packages  of  ten  cigarettes  each  which  bad  been 
hapwted  loose  to  retail;  American  Steel  etc.  Co,  v.  Speed,  110  Teun. 
W6.  100  Am.  St,  Bep.  814,  75  S,  W.  1042,  where  goods  sect  in  or- 
^fiflsl  psekages  to  sgent  and  delivered  in  that  form  to  customers,  and 
1M7  per  cant  went  to  jobbers  out  of  state  and  balance  to  jobbers  in 
i^  gooda  taspibk. 

fifl,  I  (TI,  599),  Loss  of  character  as  import. 
jAppwved  in  Bange  Co,  v.  Campen,  135  N.  C.  526,  47  8.  E,  665,  hold- 
itf  void  Bevenue  Act  1903,  §  36,  levying  tax  on  peddlers  as  applied 
to  mSn  by  sample  of  goods  manufactured  in  another  state  and  de- 
Intisd  la  original  package;  Hagan  v.  City  of  Bicbmondp  104  Va.  732,. 
t  L  a  A.  (N.  S.)  1120,  52  8,  E.  389,  upholding  power  of  local  au- 
tWntiw  to  keep  navigable  waters  unobstructed  where  Secretary  of 
Wir  faila  to  act. 

8tI  •  (n,  600),    state  tax  on  oecnpatiooa. 

Approved  in  Bange  Co.  v.  Campen,  135  N.  C.  519,  47  S.  E,  662, 
loMitf  void   Bevenue   Act   1903,   §  36,  levying  tax  on   peddlers   as 
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applied  to  salei  by  sample  of  goods  manufaetiired  in  another  state 
and  delivered  in  original  package. 

SyL  12  (U,  602).    Extent  of  state's  taxing  power. 

Approved  in  Davis  v.  Cleveland  etc.  By.  Co.,  146  Fed.  409,  can 
owned  by  railroad  and  delivered  by  it  to  another  road,  with  freight, 
to  be  used  in  transportation  of  such  freight  to  another  state,  are  not 
attachable  under  laws  of  state  into  which  they  are  carried;  United 
States  V.  Green,  137  Fed.  188,  under  Oleomargarine  Act,  §  1,  arrival 
of  renovated  butter  duly  stamped  and  labeled  within  state  other 
than  that  from  which  it  was  shipped  did  not  remove  liability  for 
violating  act;  Bangs  Co.  ▼.  Campen,  135  N.  0.514,516,47  8.  E.  661, 
holding  void  Bevenue  Act  1903,  §  36,  levying  tax  on  peddlers  as  ap- 
plied to  sales  by  sample  of  goods  manufactured  in  another  state 
and  delivered  in  original  package;  Greek  etc.  8ponge  Co.  v.  Biehard- 
son  etc.  Co.,  124  Wis.  475,  102  N.  W.  890,  transaction  by  which  mer- 
chandise is  sold  to  domestic  corporation  by  foreign  corporation, 
and  is  consigned  to  local  agent  of  latter  for  inspection  by  purchaser, 
and  after  inspection  to  be  delivered  in  original  package,  constitutes 
inter&tate  commerce. 

Syl.  13  (n,  603).    8tate  interference  with  commerce. 

Approved  in  Northern  Securities  Co.  v.  United  States,  193  U.  S. 
353,  48  L.  706,  24  Sup.  Ct.  436,  upholding  enforcement  of  knti-tmst 
act  by  injunction  against  corporation  organized  in  pursuance  of 
combination  of  stockholders  of  two   competing  interstate  railroads. 

12  Wheat.  460-480,  6  L.  693,  UNITED  STATES  ▼.  GOODING. 

Syl.  3  (n,  613).    Crimes— Burden  of  proof. 

Approved  in  State  v.  Shuff,  9  Idaho,  130,  72  Pac.  669,  it  is  error 
to  instruct  that  to  establish  defense  on  ground  of  insanity  it  must 
be  clearly  proved  by  defendant  by  preponderance  of  evidence  given 
upon  trial. 

Syl.  7  (n,  614).    Indictment  in  language  of  statute. 

Approved  in  United  States  v.  Lake,  129  Fed.  501,  upholding  suffi- 
ciency of  indictment  against  president  of  bankrupt  corporation  for 
making  false  oath  to  its  schedule. 

(II,  611.)  Miscellaneous.  Cited  in  Betts  ▼.  United  States,  132  Fed. 
231,  65  C.  C.  A.  452. 

12   Wheat.  480-486,  6  L.   700,  UNITED   STATES  ▼.   MABCHANT 
ft  COLSON. 

SyL  1  (II,  616).    Joint  indictment — Peremptory  challenges. 

Approved  in  Sawyer  v.  United  States,  202  U.  S.  159,  160,  161, 
50  L.  976,  977,  26  Sup.  Ct.  575,  conditional  right  of  challenge  on  be- 
half of  government  in  criminal  case,  which  has  effect  of  setting 
aside   juror   until   panel   is   exhausted,   without   assigning   cause,   ia 
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proper;  Bett«  v.  United  Statei,  132  Fed.  236,  eS  C.  C*  A.  452,  tbal 
vamber  of  indictments   against   same   defendant   for   oaiii^   mails   t^ 
^cfwnd  are  tried  together  br  tame  jorr  docs  not  affect  right  to  thre« 
*  peremptorj  challenges  for  each  indictment. 

StL  4  (n,  618).    Separate  trialt  of  joint  defendanti^ 

Approved   in    Cochran   ▼.   United    States,    147   Fed,   207,   applting 

frinciple  to  trial  in  Oklahoma  territorial  eoiirt  on  Indictment  against 

lawi  of  United  8tate«. 

12  Wheat  498-505.  6  L.  706,  POTTBB  ▼.  GABDNEB. 

Sjl.  3  (n,  620).    Land  charged  with  testator's  debt 

Approved  in  Johnson  v,  Georgia  Loan  etc.  Co.,  141  Fed,  697,  bona 
ide  purchaser  must  allege  and  prove  want  of  notice  and  actual 
pajDeat  of  purchase  monej  independentlj  of  raeitali  in  deed. 

n  Wlieat.  505-511,  6  L.  709,  UNITED  STATES  ▼.  NICHOLU 
SyL  I  (11,  621),    Law  requiring  periodical  settlements  directory. 
Approved  in  Lake  Go.  v.  Neilon,  44  Or.  20,  74  Pao.  214,  failure 

«f  tax  collector  to    turn   over   collections   to   treasurer  aa   required 

by  law  does  not  raise  presumption  of  conversion. 

Bjl  2  (n,  621),    Liabilitj  of  sureties  on  official  bond* 

See  103  Am,  St.  Bep.  933,  note, 

U  Wheat  546  554,  6  L.  723,  THE  ANTELOPE. 

87I  2  (11,  628).     No  cost  decree  against  United  States. 

Approved  in  State  v.  WQliams,  101  Md.  534,  109  Am.  St,  Bep. 
^,  61  Atl.  299,  1  L,  B.  A,  (N.  8.)  254,  no  costs  against  state. 

li  Wbeat.  559-561,  6  L.  728,  UNITED  STATES  v,  BABKEB, 
BjL  1  (H,  631),  Diligence  where  government  holds  draft. 
Approved  in  Mountain  Copper  Co.  v.  United  States,  142  Fed.  629, 
tppljing  rule  in  suit  to  enjoin  injuries  to  timber  lands  by  operation 
ot  tmelter;  Walker  v.  United  States,  139  Fed.  413,  414,  limitation 
in  act  of  1887,  authorizing  suits  against  United  States,  in  ease 
^f  8^t  bj  marshal  to  recover  teos^  begins  to  run  as  to  each  item 
from  time  service  rendered,  and  not  from  expiration  of  plaintiff '• 
Um  of  office. 

1!  Wheat.  570-574,  6  L.  732,  NEWMAN  ▼.  JACKSON, 

{II,  6S4.)     Miscellaneous.     Cited  in  Wade  v.  GouJd,  8  Okl,  695,  59 
Pu.  12,  iaane  of  animals  follows  mother. 

II  Wheat,  586-590,  6  L.  787,  CHOTABD  v,  POPE, 
8jl.  3   (n,  636)-    Ko  entff  on  landi  previously  appropriated. 
Approved  in  McMichael  ▼,  Murpbjr,  12  Okl.  160,  70  Pac.  191,  foft* 
lowing   rule. 
f 
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12  Wheat.  599-603,  6  L.  741,  DE  LA  CBOIX  ▼.  CHAMBEBLAIN. 

Sjl.  1  (Ily  638).    Spanish  grant — Order  of  surrey. 

Approved  in  Ainsa  v.  New  Mexico  etc.  B.  B.  Co.,  4  Ariz.  289,  < 
36  Pac.  214,  territorial  court  cannot  recognize  unconfirmed  MezieaB 
grant    as   to    which    no    proceedings    are    pending    before    CongreMy 
surveyor  general,  nor  private  land  court,  as  against  pre-emption  and 
homestead  claims  filed  under  United  States  laws. 

12  Wheat.  605-611,  6  L.  744,  SCOTT  ▼.  SHBEEVE. 

Syl.  2   (n,  639).    Equitable  relief  against  judgment. 

Approved  in  Dubreuil  v.  Gaither,  98  Md.  545,  56  Atl.  966,  though 
in  action  against  receiver  of  insolvent  bank  for  balance  of  deposit 
to  credit  of  one  as  trustee,  receiver  not  allowed  setoff  of  balance 
due  on  note  of  insolvent  partnership,  he  may  seek  setoff  in  tnit 
against  partners  who  are  real  owners  of  deposit. 

12  Wheat.  611-643,  6  L.  746,  BAMSAY  ▼.  ALLEGBB. 
Syl.  1  (n,  639).    Supplies  in  home  port — Suit  in  personam. 
Approved  in  The  Sue,  137  Fed.  135,  arguendo. 
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1  Pet.  1-17,  7  L.  27,  HUNT  v.  BOUSMANIEBB. 

Syl.  2  (n,  642).     Reformation  of  instruments. 

Approved  in  Carrell  v.  McMurray,  136  Fed.  670,  applying  role  la 
reformation  of  deed  given  in  exchange  of  farm  for  stock  of  goods; 
Johnson  v.  Sherwood,  34  Ind.  App.  507,  73  N.  E.  187,  reforming 
mortgage  so  that  description  would  show  right  of  way  over  land; 
Scott  V.  Ford,  45  Or.  544,  78  Pac.  746,  68  L.  B.  A.  469,  denying 
recovery  to  executors  who  paid  sum  to  grandchild  under  mistaken 
belief  that  she  was  heir  under  grandfather's  will. 

Syl.  4   (II,  644).    Equitable  relief  against  mistake  of  fact. 

Approved  in  Wright  v.  Vocalion  Organ  Co.,  148  Fed.  214,  apply- 
ing rule  in  suit  for  specific  performance  of  contract  for  interest  in 
future    inventions. 

Syl.  6  (n,  645).    Beformation  of  instruments — Mistake  of  law. 

Approved  in  Utermehle  v.  Norment,  197  U.  S.  56,  49  L.  662,  25 
Sup.  Ct.  291,  ignorance  of  law  that  party  taking  benefit  of  provi- 
sion in  his  favor  under  will  is  estopped  to  assert  invalidity  of  in- 
strument, though  coupled  with  ignorance  of  evidence  on  which 
contest  could  be  based,  does  not  prevent  application  of  rule;  Burk 
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▼.  MnioB,  146  Fed-  214,  wbew,  on  porcliase  of  copyrighted  plan* 
lot  eatablisbment  of  mutual  burial  aasociationi,  defendant  made 
misrepreaentationa  that  plan  not  iubject  to  iuperviBion  of  atat© 
biurance  departmental  rescission  not  granted;  Danida  v.  Dean, 
1  CiL  Appw  428,  84  Pac.  335»  applying  rule,  where  widow,  miatakcnly 
'WieTiBg  tbe  was  not  entitled  to  homestead  In  deceased  husband  *a 
property,  executed  abandonment  in  conaideration  of  payment  of 
buab&Bd's   executors. 

SyL  7  (n,  649).    Beformation  of  instruments— Mistake. 

Approved  in  dissenting  opinion  in  Thomas  t.  Provident  Life  Ina. 
Co.,  138  Fed.  368,  majority  holding  where  executors  applied  pro- 
ee«da  of  loan  raised  by  mortgage  of  real  estate  belonging  to  tes- 
tator to  pay  debts  of  estate,  estate  bound  to  repay  amount  advanrett 
witi  interest,  though  executon  not  authorized  by  terms  of  wiU 
to  execute    mortage. 

1  Pet  25-3d,  7  L.  37,  BANK  OP  WASHINGTON  t.  TBIPLETT. 

Syi  8  (n,  054).    Usage — Deposit  in  bank  for  collection. 

Approved  in  Cudaby  Paeking  Co.  v.  State  Nat.  Bank,  134  Fed.  545, 
07  C.  C.  A,  652,  provision  for  payment  of  attorney's  fees  in  easar 
note  if  not  paid  at  maturity  docs  not  destroy  negotiability  of  note' 
otIi«rwifle  negotiable;  Lands  v.  Traders'  Bank^  115  Mo,  App.  365^ 
9i  8.  W.  773,  where  depositor  left  draft  for  collection  with  bank 
whose  custom  was  to  send  collectors  to  correspondent,  who  placed 
proceeds  to  bank's  credit,  subject  to  owner *s  check,  custom  did 
not  make  correspondent  depositor's  agent;  Pennsylvania  B.  B.  Co. 
V.  Naive,  112  Tenn.  253,  70  S.  W.  127,  64  L.  B.  A.  443,  where  it 
1'  general  custom  at  place  to  which  freight  is  consigned  not  ta 
giTB  notice  of  arrival  or  make  delivery  on  Fourth  of  July,  negli- 
gence cannot  be  predicated  on  failure  of  carrier  to  give  notice  or 
niske  delivery  on  that  day. 

1  Pit.  40  88,  7  L.  47,  MINOB  ▼,  MECHANICS'  BANK, 
Syl  1  (n,  658).     Statutes — When  **may**  means  **must/' 
Approved  in  Equitable  Life  Assurance  Society  v.  Host,  124  Wis. 
B71,  672,  102  N.  W.  584,  construing  Bev.  St.  1898,  $   1»52,  providing 
itfT  distribution   of   surplus    accumulations   of   mutual   life   insurance 
eompinics;  dissenting  opinion  in  Henry  v.  State,  87  Miss.  110,  39  So. 
M3,  majority  upholding  Bev.  Code,  1892,  S  3201,  providing  for  leasing 
of  convicts  on  leased  farm;  dissenting  opinion   in  Jones  v.  Commis- 
sioners,  137  N.  C.  612,  50  S.  E.  302,  majority  construing  Laws  of  1003, 
p.  490|  c.   289,   relating   to   issuance   of    refunding   bonds   as    manda- 
tsry. 

Byl.  2  (H,  659).    Statutes — Meaning  of  word  "may.** 
Appro%'cd  in  United  States  v.  Cornell  Steamboat  Co.,  137  Fed.  450, 
i9  C.  C.  A.  603,   under   Bev.   St.,   f   2984,   relating  to   refunditig   of 
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duties  on  damaged  goods,  Secretary  of  Treasury  cannot  arbitrarily 
refuse  refund;  Hampden  Trust  Co.  v.  Leary,  186  Mass.  581,  72  N.  E. 
89,  construing  deed  of   trust. 

Syl.  14  (n,  663).    Eatification  of  cashier's  fraud— Stockholders. 

Approved  in  American  B.  Co.  v.  Spokane  etc.  Co.,  130  Fed.  740, 
65  0.  0.  A.  121,  where  application  for  fidelity  insurance  by  loan 
society  stated  that  secretary  insured  derived  authority  from  trus- 
tees, knowledge  on  part  of  president  that  secretary  was  indebted 
to  society  at  time  of  application  is  not  breach  of  warranty  that 
secretary  not  indebted;  Goshorn  ▼.  People's  Nat.  Bank,  32  Ind. 
App.  432,  102  Am.  St.  Bep.  248,  69  N.  £.  186,  bank  is  liable  for 
misappropriation  by  cashier,  who  received  from  depositor  check  with 
instructions  to  transmit  amount  named  to  another. 

Syl.  19  (II,  665).    Nolle  prosequi  not  retraxit. 

Approved  in  Lindsay  ▼.  Allen,  112  Tenn.  651,  82  8.  W.  173, 
mere  dismissal  of  cause  by  consent  of  parties  will  not  bar  future 
action. 

Syl.  20  (n,  665).    Nolle  prosequi — Severance  by  sureties. 

Approved  in  Texas  &  P.  By.  Co.  ▼.  Sheftall,  133  Fed.  724,  69 
C.  C.  A.  552,  motion  made  pending  term  at  hearing  of  motion 
for  new  trial  to  discontinue  suit  as  to  one  defendant  is  timely  though 
verdict  and  judgment  have  been   entered. 

(II,  658.)  Miscellaneous.  Cited  in  W.  L.  Wells  Co.  ▼.  Gastonia 
Cotton  Mfg.  Co.,  198  U.  S.  185,  49  L.  1007,  25  Sup.  Ct.  640,  incor- 
porators under  charter  which  declares  that  they  ''are  hereby  created 
a  body  politic  and  corporate  "  become  corporation  under  laws  of 
Mississippi,  for  purpose  of  suit  in  federal  court,  as  citizens  of  that 
state. 

1  Pet.  89-93,  7  L.  65,  PEABSON  v.  BANK  OF  METBOPOLIS; 

Syl.   2   (n,  668).    Demand — ^Payment  at  particular  place. 

Approved  in  Nelson  v.  Grondahl,  13  N.  D.  366,  100  N.  W.  1095, 
following   rule. 

1  Pet.  100-104,  7  L.  69,  UNITED  STATES  ▼.  SALINE  BANBI. 

SyL  1  (II,  669).    Exposure  to  penalty  bars  discovery. 

Approved  in  Ballmann  v.  Fagin,  200  U.  S.  195,  50  L.  437,  26  Sup. 
Ct.  212,  possibility  that  book  which  grand  jury  seeks  in  investigating 
liability  of  national  bank  employee  for  disappearance  of  cash  might 
show  that  owner  was  guilty  of  violating  state  "bucket-shop''  laws, 
justifies  refusal  to  produce  book. 

Distinguished  in  Hale  ▼.  Henkel,  201  XT.  S.  69,  50  L.  663,  26  Sup. 
Ct.  370,  protection  against  unreasonable  searches  and  seizures  cannot 
6e  invoked  to  justify  refusal  of   corporation  officer  to   produce  it» 
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f  pBpflir  in  obedifinet  to  tobpoeiia  duee«  tecunij  issued  in  aid  of  gr&od 
JU17  mTestigation  of  violation  of  snti-truBt  ftet  by  corporation. 

1  Pet  UO  135.  T  L,  135,  GOVEENOB  OF  OEOBOIA  ▼.  MADRAZO. 

8jh  i  (II,  671).    Suit  against  state  oj&cer. 

Approved  in  State  t.  Woodruff,  S3  Miss.  117,  36  So.  81,  in  setion 
tgiJQit  auditor  and  treasurer  as  successors  of  levee  commifsioners, 
ftate  properly  made  party;  dissenting  opinion  in  Henry  v.  State,  87 
Mm  96,  &7,  39  So,  884,  885,  majority  holding  tmder  Const.,  art.  5^ 
deiiiiiag  execntive  powers^  power  of  governor  to  sue  at  common  law 
wai  taperseded^ 

1  Pet  138  150,  7  L.  85,  GBEENLEAF  ▼.  QtTEEN. 

Syl  2  (n,  673).    Stranger  to  trust  cannot  object  to  sale. 

Cited  in  Mobile  Land  Imp.  Co.  ▼.  Gass,  li2  Ala.  528,  39  So.  23S, 
irpie&do. 

1  P«t.  165-169,  7  L.  96»  WEIGHT  v.  LESSEE  OF  ROLLINGS  WORTH. 
BjL  2  (Ily  677).  Ruling  on  amendments  or  new  trial  discretionary, 
CM  in  Oassett  ▼.  Mitcbell  C^al  k  Coke  Co.,  150  Fed.  43,  arguendo. 

1  Pet  170192,  7  L.  98,  McLANAHAN  ▼.  UNIVERSAL  INS.  00. 

Byl.  U  (H,  681)*    Insurance — Material  representations. 

Approved  in  Kerr  v.  Union  Marine  Ins.  Co.,  130  Fed.  417,  64  C.  C. 
A  617,  where  misrepresentation  as  to  time  of  sailing  of  vessel  on 
wkicb  insurance  was  requested  was  made  in  reply  to  specific  question 
1)J  iniurer,  it  is  conclusively  presumed  to  have  been  materiaL 

1  Pit  193  221,  7  L.  108,  COMEGYS  ▼,  VAS8E. 

87I  3  (II,  683).    Aflsignability  of  torts  and  property  rights. 

Approved  In  In  re  Burnstine,  131  Fed.  831,  where  bankrupt  prior  to 
idju<Ucatton  transferred  to  wife  claim  against  railroad  for  killing  of 
«)iii  in  consideration  of  payment  of  funeral  expenses,  it  was  valid  to 
^^^H  it  was  accepted  as  security  for  amount  paid,  and  husband's 
t^^kruptey  trustee  was  entitled  to  assignment  of  claim  only  on  pay- 
tQGQt  of  amount  expended  by  wife. 

(H,  681.)  Miscellaneous.  Cit^d  in  Smith  v.  Love,  49  Fla.  239,  88 
6ci.  379,  where  patent  obtained  by  fraudulnnt  imposition  on  Jand 
officers,  equity  gives  relief  to  party  entitled  to  patent, 

1  Pet  232-237,  7  L.  125,  HOBSBUBY  v.  BAKEB. 

87L  1  (n,  690).    Forfeitures  not  enforceable  in  e<|ulty. 

Approved  in  Jensen  v.  Deep  Creek  Farm  etc.  Co.,  27  Utah^  77,  74 
Pic  430,  following  rule;  Brewster  v.  Lanyon  Zinc  Co.,  140  Fed.  818^ 
eaforcing  forfeiture  of  oil  lease  for  breach  of  condition  to  continue 
work  of  development  with  reasonable  diligence^  Duff  v,  GUlilaudi  135 
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Fed.  585,  refusing  to  cancel  contract  assigning  title  to  patented  ma- 
chine for  certain  royalties  received  from  licenses,  where  assignee  built 
machines  at  profit  and  granted  licenses  to  those  for  whom  it  built; 
Wheeling  etc.  E.  R.  Co.  v.  Town  of  Triadelphia,  58  W.  Va.  520,  52  S. 
E.  512,  enjoining  forfeiture  of  street  railway  privilege  in  street. 

Distinguished  in  Sawyer  v.  Cook,  188  Mass.  167,  74  N.  E.  357,  where 
three  persons  bought  land  to  sell  in  subdivisions,  and  legal  title  was 
put  in  two  of  them,  all  three  to  use  best  endeavors  to  sell,  and  one 
who  held  no  legal  title  and  who  furnished  no  money  ceased  to  par- 
ticipate and  assigned  interest|  he  could  not  require  accounting  of 
profits  after  thirty  years. 

1  Pet.  264-292,  7  L.  138,  SCHIMMELPENNICH  v.  BATABD. 

Syl.  2  (n,  694).    Drafts—Promise  to  accept. 

Approved  in  Bank  of  Seneca  v.  First  Nat.  Bank,  105  Mo.  App.  726, 
78  8.  W.  1093,  where  bank  issued  general  letter  of  credit,  checks 
drawn  by  bearer  of  letter  and  cashed  by  bank  having  no  knowledge 
of  letter  cannot  be  applied  in  extinguishment  of  amount  named  in 
letter. 

1  Pet.  299-310,  7  L.  152,  MECHANICS'  BANK  v.  SETON. 

Syl.  1  (n,  697).    Specific  performance — ^Personalty  contracts. 

Approved  in  Bidenbaugh  v.  Thayer,  10  Idaho,  672,  80  Pac.  233, 
specifically  enforcing  contract  to  furnish  wood,  defendant  to  furnish 
money  necessary  to  chop  and  deliver  wood,  when  contract  partly  per- 
formed; Livesley  v.  Johnston,  45  Or.  49,  106  Am.  St.  Bep.  647,  76 
Pac.  950,  65  L.  B.  A.  783,  granting  specific  performance  of  contract  of 
sale  and  delivery  of  hops  at  certain  price,  hops  to  be  grown  in  suc- 
ceeding live  years,  buyer  to  advance  cost. 

Syl.  4  (n,  698).    Who  are  necessary  parties. 

Approved  in  Tod  v.  Crisman,  123  Iowa,  699,  99  N.  W.  688,  contractor 
to  pay  whom,  board  of  supervisors  has  ordered  levy  of  tax  is  not  nec- 
essary party  to  certiorari  to  test  legality  of  order. 

1  Pet.  318-327,  7  L.  160,  DOX  v.  POSTMASTER  GENERAL. 

Syl.  2  (II,  703).    Laches  of  government  officers — Sureties. 

Approved  in  Christie  Street  Com.  Co.  v.  United  States,  129  Fed.  509, 
statements  made  by  departmental  officers  to  claimant  for  tax  pending 
appeal  to  internal  revenue  commissioner,  to  effect  that  claim  would  be 
allowed  or  had  been  certified  favorably  to  auditing  office,  do  not  estop 
government,  so  as  to  avoid  operation  of  limitations.  See  101  Am. 
St.  Bep.  152,  note. 

I  Pet.  328342,  7  L.  164,  ELLIOTT  v.  PEIRSOL. 

Syl.  10  (n,  705).    Judgment  binding  till  reversed. 

Approved  in  Southern  Pine  L.  Co.  v.  Ward,  16  Okl.  158,  85  Pac.  467, 
following  rule;  Ex  parte  Robinson,  144  Fed.  836,  where  circuit  court 
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bid  BO  jurisdiction  of  subject  matter  of  suit,  adjudication  of  con- 
ttrapt  for  violating  injunction  is  void  and  collaterally  attackable  by 
iab«M  corpus  J  United  States  v.  Atchison  etc.  By,  Co.,  142  Fed,  182, 
sppljriBj  ruJ©  to  contempt  proceedings  baaed  on  violation  of  void  in- 
jtuetJon  against  granting  rebates;  Harper  v.  Rankin,  141  Fed.  (530, 
jol^ent  of  coart  of  competent  jurisdiction  in  favor  of  national  bank 
ttctJTer  and  against  defendant  duly  served,  based  apon  flndiDgs  that 
defendant  while  officer  of  bank  embezzled  funds,  is  conclusive  of 
«bracter  of  indebtedness  with  reference  to  release  of  it  in  bank- 
mptcyj  Fay  ▼.  Costa,  2  CaL  App.  244,  83  Pac.  277,  plaintiff's  action 
ipinit  administrator,  who  took  possession  of  property  in  belief  that 
ktWM  dead,  is  barred  three  years  after  knowledge;  In  re  Patawald, 
5  Okl  795^  50  Pac.  141,  when  Judge  adjourned  court  for  two  days  and 
went  to  another  county  while  jury  was  not  deliberating  in  criminal 
OM,  verdict  rendered  on  his  return  is  void. 

1  P«t.  351*375,  7  L.  174,  BELL  v.  MORETSON, 

8fl.  e  (II,  716).    Object  of  statute  of  limitations. 

Approved  in  Lynchburg  Cotton  etc.  Co.  v.  Travelers'  Ins.  Co.,  140 
M«  7S4,  where  insurance  policy  provides  that  action  burred  if  not 
csttaicoeed  within  thirty  days,  and  conduct  of  company  induces  de- 
hj  bejond  tune^  limitation  runs  from  refusal  to  pay*  See  notes,  101 
AaiSt.  Bep.  145;  102  Am,  St.  Bep*  757,  769. 

8yl.  7  (11,  720),    Limitations — New  promise. 

Approved  in  In  re  McGuire,  132  Fed.  394,  holding  duebill  reciting 
tmounls  due  and  dates  did  not  remove  bar  of  limitations;  Kleis  v. 
MeGrath,  127  Iowa,  462,  109  Am.  St.  Rep,  396,  103  N.  W.  372,  69  L, 
B.  A,  260^  execution  of  note  for  unpaid  interest  on  prior  note  does  not 
»«B»i»  bar  of  limitations. 

J  Pet.  376  385,  7  L.  185,  MECHANICS'  BANK  OF  ALEXANDRIA  v. 
LYNN. 

Sjl  I  (n,  731).     specific  performance — Modification  of  agreement. 
Approved  in  Wright  v.  Vocalion  Organ  Co.,  148  Fed.  214,  applying 

f&lt  m  suit  for  specific  performance  of  contract  for  interest  in  future 

^Tentiona* 

iPli  386-154.  7  L.  189,  COXRAD  v.  ATLANTIC  INS.  CO. 
Bjl  7  (n,  734).     Mortgage  transfers  property  as  security. 

Approved  in  In  re  Moore,  146  Fed.  189,  where  instrument  given  u 
•ecttfity  for  loan,  and  purporting  to  be  deed,  but  not  accompanied  by 
flooQvoyance  bond  aa  reqxurod  by  Georgia  code,  and  containing  con- 
ttidictory  recitals,  constitutes  common-law  mortgage,  and  where  prop- 
erty was  in  debtor ^s  possession,  and  surrendered  to  bankruptcy  trus* 
lie,  il  is  subject  to  aala  as  port  of  assets  of  hia  estate. 
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Byl.  8  (n,  736).    Judgment  lien  as  property. 

Approved  in  Illinois  Nat.  Bank  ▼.  School  Tmstees,  211  HI.  511,  71 
N.  £.  1074,  janior  mortgagee  may  redeem  from  senior  mortgagee  and 
thereby  become  subrogated  to  all  rights  of  such  senior  mortgsgee. 

SyL  12  (n,  739).    Bills  of  lading  pass  by  indorsement. 

Approved  in  General  Electric  Ck>.  v.  Southern  By.,  72  S.  C.  254,  llO 
Am.  St.  Bep.  603,  51  S.  K  696,  where  freight  shipped  under  bill  of 
lading  to  order  of  shipper,  notify  third  party,  and  draft  was  attached,, 
carrier  cannot  deliver  to  third  party  without  production  of  bill  prop* 
erly  indorsed. 

SyL  14  (n,  739).    Bills  of  lading— Assignment  by  owner  of  goods. 
See  105  Am.  St.  Bep.  342,  note. 

1  Pet.  455^68,  7  L.  219,  BANK  OP  COLUMBIA  v.  HAGNEB. 

SyL  2  (H,  754).    Vendor  and  vendee's  undertaking  dependent. 

Approved  in  Michigan  Home  Colony  Co.  v.  Tabor,  141  Fed.  336^ 
following  rule;  Stein  ▼.  Waddell,  37  Wash.  639,  80  Pac.  186,  where- 
vendee's  covenants  to  pay  price  and  vendor's  covenants  to  execute  and 
deliver  deed  are  mutual,  vendor  cannot  sue  to  forfeit  contract  because 
of  purchaser's  failure  to  pay  price  on  day  specified,  without  execute 
ing  and  tendering  deed. 

Distinguished  in  Watkins  v.  American  Nat.  Bank,  134  Fed.  42,  67 
C.  C.  A.  110,  where  vendor  sued  vendee  for  balance  due  on  purchase- 
money  note,  and  vendee  denied  liability  to  pay  balance  because  title- 
to  part  of  property  lost,  and  court  found  value  of  unconveyed  portion 
and  gave  judgment  for  defendant,  vendee  barred  from  suing  for  dif> 
ference  between  value  as  found  and  amount  due  on  note. 

SyL  5  (n,  748).    Land  sale — Time  of  essence  of  contract. 

Approved  in  Seibel  v.  Purchase,  134  Fed.  488,  applying  rule  where- 
defendant  sold  option  for  purchase  of  realty  exercisable  by  certain 
date  but  there  was  mortgage  on  property;  Wright  v.  Astoria  Co.,  45  Or.. 
'229,  77  Pac.  600,  where,  under  contract,  deed  put  in  escrow  for  de- 
livery on  payment  after  examination  of  title,  title  passed  to  grantee- 
on  delivery  of  deed  as  against  purchaser  for  grantor  on  day  deed  do- 
livered. 

1  Pet.  469-475,  7  L.  224,  DOE  EX  DEM.  ELMORE  v.  GBYMEa 

SyL  1  (n,  750).  Peremptory  nonsuit  in  federal  court. 
•■**  Approved  in  Parks  v.  Southern  By.  Co.,  143  Fed.  278,  applying  rule- 
in  action  for  damages  for  negligent  killing  of  person;  Huntt  ▼.  Me- 
Namee,  141  Fed.  294,  where  voluntary  nonsuit  permitted  by  stato 
practice,  it  is  discretionary  with  federal  court  to  refuse  nonsuit  after 
conclusion  of  plaintiff's  evidence,  and  motion  by  defendant  for  diroe- 
tion  of  verdict  had  been  sustained. 
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%  Pei  503  510,  7  L.  23d,  DAVIS  t.  MABOK 
8yl  2  (H,  756).    Cnrtesj  in  wife's  wUd  lands. 
See  112  Atn.  St.  Bep*  5S2,  note. 

1  Pei  Ml-546,  7  L.  242,   AMKKICAN  INS.   CO.  ▼.   THREE  HUN* 
DEED  AND  FnTY  SIX  BALE8  OF  COTTON. 

SjL  5  (n,  759).    Trnnsfer  of  temtory  by  nations. 

Approved  in  XTnited  States  y.  Winans,  198  IT.  8.  353,  49  L,  1093, 
25  Sap.  Ct.  €62f  ^biog^  rtgbta  in  Columbia  river  lecured  to  Yakima 
lodianf  by  treaty  prevail  over  nghu  acquired  to  lands  bordering  on 
nnr,  bjr  Tirt^e  of  patent;  Dorr  v.  United  States,  195  U.  S.  141,  49 
Li  12d,  24  Sup.  Ct.  805,  upholding  denial  of  jury  trial  in  Philippinet^ 
la  r«  Chavez,  147  Fed.  75,  on  bankruptcy  of  husband  having  only  com- 
omnity  estate  nnder  New  Mexico  laws,  claims  of  antenuptial  creditor 
tre  pottponed  until  after  eoaununity  creditors  satisfied. 

8jl.  7  (n,  759)»    Power  of  governing  territory. 

Approved  in  Kepner  r.  United  States,  195  U.  8.  124,  49  L.  122,  24 
Sup.  Ct.  797p  government  cannot  appeal  from  acquittal  in  court  of 
firtt  instance  in  the  Philippinos;  Knee  land  v.  Korter,  40  Wash.  363, 
12  Pie.  609,  1  L.  H.  A.  (N.  S.)  745,  Congress  has  power  to  grant  tide 
liBd  between  higb  and  low  water  work  within  a  territory  of  United 
SUt«s. 

SjL  9  (II,  761).    jDrisdiction  of  territorial  eourts. 

Approved  in  Higgins  ▼.  Tax  Assessors  of  Pawtucket,  27  B.  L  408, 
6S  Ail  37,  upholding  Practice  Act  1905,  p.  4,  |  12,  giving  superior 
eoart  jorisdiction  of  writs  of  habeas  corpus,  mandamus  and  quo  war- 
rtiito. 

Byl.  13  (n,  762),     Admiralty  jurisdiction  in  territorial  coortsi 
Approved  in  AUen  v.  Myers,  I  Alaska,  118,    after    applicant    for 
patent  has  once  initiated  proceedings  in  land  office  under  Bev.  St., 
a  2325,  2326^  independent  equity  suit  to  quiet  title  is  not  maintain- 
able. 

Syl  14  (II,  763).     Territorial  courts  not  constitutional  eourts. 

Approved  in  Ex  parte  Moran,  144  Fed.  598,  upholding  jurisdiction 
of  cin^uit  court  of  appeals  in  habeas  corpus  to  inquire  into  power  of 
Oitlahoma  territory  court  to  imprison  one  convicted  of  capital  crime; 
^lilacs  V.  Adams,  143  Fed.  725,  upholding  jurisdiction  of  United 
8^tli  in  Indian  Territory  over  ejectment  by  Inrliao  allottee  against 
powtnor  of  allotmtnt;  Welty  v.  United  States,  14  OkL  15,  76  Pac 
1^3,  IB  trial  of  federal  cases  in  territorial  district  court,  territorial 
proc^are  prevails;  Fuller  etc.  Co.  v,  Johnson,  8  Okl.  605,  58  Pac. 
7i7,  United  States  court  of  Indian  Territory  is  not  United  States 
wart  within  Okl-  St.  1890,  p.  930,  $  2;  United  States  v.  Choctaw  etc. 
B.  B.  Co.,  3  Okl.  452.  41  Pac.  745,  Rev.  St.,  $  1001,  exempting  United 
9Utei  from  giving  bond  on  appeal,  does  not  apply  to  appeals  from 
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territorial  district  to  territorial  supreme  eonrt;  Burke  ▼.  Territory,  t 
Okl.  515,  37  Pac.  835,  Bev.  St.,  §  725,  limiting  powers  of  United  States 
court  to  summarily  punish  for  contempt  does  not  apply  to  territorial 
courts. 

1  Pet.  591-603,  7  L.  275,  TAYLOB  v.  BIGGS. 

Syl.  1  (II,  775).    Best  evidence. 

Approved  in  Security  Trust  Co,  v.  Bobb,  142  Fed.  79,  refusing 
copy  of  letter  where  adverse  party  not  subpoenaed  to  produce  originaL 

Syl.  4  (n,  776).     Foundation  for  secondary  evidence. 

Approved  in  Jenkins  v.  Emmons,  117  Mo.  App.  9,  94  S.  W.  814, 
where  contents  of  written  instrument  have  been  proven,  party  may 
testify  as  to  its  loss  in  suit  against  administrator. 

Syl.  6  (n,  777).    Contracts — Preceding  conversations  inadmissible. 
Approved  in  Capell  v.  Fagan,  30  Mont.  512,  77  Pac.  56,  applying 
rule  to  deed. 

Syl.  8  (n,  777).     Sufficiency  of  parol  to  prove  written  contract. 
Approved  in  Capell  v.  Fagan,  30  Mont.  513,  515,  77  Pac.  56,  57, 
applying  rule  to  deed. 

1  Pet.  620-625,  7  L.  287,  McDONALD  v.  SMALLET. 

Syl.  3  (n,  782).    Contracts — Motives  do  not  affect  validity. 

Approved  in  Bedford  etc.  Co.  v.  Oman,  134  Fed.  448,  stranger  to 
contract  to  maintain  switch  over  private  property,  who  is  interested 
in  maintenance  of  switch  by  railroad,  cannot  complain  of  contract 
as  fraudulent  merely  because  purchase  price  on  sale  of  switch  was 
paid  in  notes. 

1  Pet.  640-654,  7  L.  295,  BABBY  v.  COOMBE. 

Syl.  3  (II,  785).    Statute  of  frauds — ^Place  of  signature. 

Approved  in  Delaware  Ins.  Co.  v.  Pennsylvania  Ins.  Co.,  126  Ga. 
388,  391,  55  S.  E.  333,  335,  upholding  contract  of  fire  insurance  signed 
at  place  other  than  end. 

Syl.  6  (II,  786).    Evidence  to  remove  ambiguity  in  writing. 

Approved  in  Ismon  v.  Loder,  135  Mich.  351,  97  N.  W.  771,  uphold- 
ing deed  by  corporation  signed  by  its  president  and  secretary  whose 
signature  had  appended  to  it  designation  ''Pres.,''  "Sec.'' 

1  Pet.    655-669,  7  L.  302,  BOSS  v.  BABLAND. 

Syl.  2  (II,  788).    Legal  title  prevails  in  ejectment. 

Approved  in  United  States  v.  Anderson^  194  U.  S.  399,  48  L.  1039, 
24  Sup.  Ct.  716,  United  States  is  precluded  from  retaining,  as  against 
grantees  of  indemnity'  lands,  sum  collected  from  trespassers  thereon 
for  removal  of  stone  during  period  of  selection  of  lands  to  supply 
deficiency. 
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StL  3  (n,  raS).    Ejeetment— practice. 

Approved  in  Peyton  t.  Desmond,  129  Fed.  11,  63  C*  C.  A,  Ml, 
ftt«&t  issued  under  homestead  laws  relates  back  to  initiAtion  of  elaim, 
and  i^ives  patentee  right  to  recover  value  of  timber  wron^ullj  cut 
ftiid  removed  from  land  after  initiation  of  elaim,  and  prior  io  iA> 
utance  of  patent, 

1  Pel  686  694,    7   L*    315,   BIDDLE    ▼,    WILKINS. 

S7I.  5  (n,  792).     Adminiitrator 'a  suit — Profert  of  letters. 

Approved  in  Hoore  v.  Petty,  135  Fed.  673,  68  C.  C.  A*  306.  exeentOT 
nuiv  sue  in  another  state  to  reeover  of  hia  agent  proceeds  of  tale 
of  realty  belonging  to  decedent's  estate. 

Bjl  7  (n,  793),     Action  on  judgment  by  administrator. 

Approved  in  Coram  ▼.  IngcrsoU,  148  Fed.  176,  judgment  agnlntt 
iscillary  administrator,  in  action  on  chose  in  action,  deemed  assets  of 
titite  in  his  jarisdietion,  bars  ancillary  administrator  in  another  JQf* 
iidietion  from  suing  on  same  cause  of  action. 


n  PETERS. 


^ 


I  Pei  124,  7  L.  327,  PEKKOCK  v.  DIALOQtTE. 

S7I  2  (IT,  795).     Necessity  for  requests  for  Instraetlona. 

Approved  in  Chicago  Live  Steele  Com.  Co.  ▼.  Fijc,  15  Okl,  42,  78 
P^e.  517,  following  rule:  Steel  Rail  8up»  Co.  v.  Baltimoro  ete.  By.  Co., 
130  Fed.  435,  64  C.  C*  A.  635,  exception  to  so  much  of  charge  as  states 
tbit  only  question  ia  (stated  question),  does  not  support  asHignment 
«f  error  based  on  failure  to  submit  another  question  on  which  no  in* 
■tntetJoQ  asked. 

Syl  7    (n,  797),    Patents— Prior  public  use. 

Distinguished  in  Eastman  v.  Mayor  etc.  of  N.  Y.,  134  Fed.  853,  69 
C  C.  A.  628,  where  inventor  of  fire-engine  pump  put  device  on 
<agioe  of  which  he  was  engineer,  where  it  was  used  for  years,  and 
ibwD  to  manufacturers,  their  placing  it  on  other  engines  is  not 
'^udulent. 

t  Pet,    25-57,  7  L,  336,  COLUMBIAN  IKS,  CO.  t.  LA  WHENCE. 

ByL  7  (U,  800).     Insurer  must  disclose  all  facts. 

Approved  in  Parsons,  Bich  it  Co.  v.  Lnne^  97  Minn.  113,  106  N,  W. 
^^t  cuadition  in  fire  policy  for  unconditional  ownership  by  insured 
Ud  for  ownership  of  lot  on  which  building  stands  makes  it  incumbent 
«*  intTjred  to  disclose  ground  lease  where  no  inquiries  made;  Tj'reo 
v>  Virginia  Ins.  Co.,  55  W.  Ya,  68|  104  AnL  St.  Bep.  983,  46  S.  E. 
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708,  66  L.  B.  A.  657,  false  statement  by  applicant  to  insuranee  agent 
that  he  is  sole  and  absolute  owner  ayoids  policy, 

2  Pet.  58-95,  7  L.  847,  GABDNEB  v.  COLLINS. 

S7I.  3  (n,  804).    Statutes — ^Intent  gathered  from  words  of  act. 

Approved  in  dissenting  opinion  in  Irwin  y.  Irwin,  2  Okl.  220,  87 
Pac.  560,  majority  holding  act  of  Congress  ratifying  territorial  law 
granting  probate  court  jurisdiction  in  divorce  cases  did  not  deny 
power  to  repeal  aet. 

SyL  5  (n,  805).    Succession— Heirs  of  the  blood. 

Approved  in  Finley  y.  Abner,  129  Fed.  736,  64  C.  C.  A.  262,  under 
Kansas  statute  of  descent  which  governs  descent  of  allotments  in 
Indian  Territory,  where  Indian  woman,  whose  parents  were  dead, 
died  unmarried  and  without  issue,  but  leaving  half-brother,  ha  in- 
herited to  exclusion  of  uncles  and  cousins. 

2  Pet.  137-149,  7  L.  374,  VAN  NESS  v.  PACABD. 

Syl.  2  (n,  812).    Bemoval  of  fixtures  by  tenant* 

Approved  in  Shaf ter  Estate  Co.  v.  Alvord,  2  Cal.  App.  605,  84  Pae. 
280,  upholding  right  of  lessee  of  game  preserve  to  remove  buildings 
during  term;  Hayward  v.  School  District  No.  9,  139  Mich.  542,  102  N. 
W.  1000,  school  district  is  owner  of  schoolhouse  which  it  erects  on 
leased  land,  and  may  remove  same  within  reasonable  time  after  ter- 
mination of  lease  on  contingency;  Winans  v.  Beidler,  6  OkL  605,  52 
Pac.  405,  homestead  settler  making  improvements  on  government 
land,  whose  entry  afterward  canceled,  may  remove  same  after  land 
awarded  to  adverse  settler;  Crocker  v.  Donovan,  1  OkL  174,  80  Pae. 
377,  improvements  made  by  homesteaders  on  their  elaims  are  taxable* 

2  Pet.  150-156,  7  L.  379,  BOYCE  v.  ANDEBSON. 

Syl.  2  (n,  815).    Liability  of  slave  carriers. 

Approved  in  Lewis  v.  Pennsylvania  etc.  B.  B.  Co.,  70  N.  J.  L.  135, 
56  Atl.  129,  carrier  of  livestock  not  liable  for  injuries  to  cattle  caused 
by  failure  to  feed  and  water  them  where  contract  provided  that 
shipper  should  do  so. 

2  Pet.  157-169,  7  L.  381,  THOMPSON  v.  TOLMIE. 

Syl.  3  (n,  817).    Judgments— Collateral  attack. 

Approved  in  Threadgill  v.  Colcord,  16  Okl.  470,  85  Pac.  710,  apply- 
ing rule  to  receiver's  sale;  Eddy  v.  People,  218  111.  616,  75  N.  B. 
1072,  under  Laws  1879,  relating  to  police  pensions,  board  of  trustees 
in  passing  on  right  of  applicant  for  pension  acts  in  quasi-judicial 
capacity  and  its  finding  is  binding. 

Syl.  4  (n,  819).    Collateral  attack  on  judicial  sale. 
Approved  in  Clark  v.  Bossier,  10  Idaho,  359,  78  Pac.  360,  applying 
mle  to  sale  of  mining  claims* 
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2  Pet.  201-317 


J  Pet  201-215,  7  L.  397,  HtJKT  ▼.  WICKXUTE. 

8/1  d  (n,  8^3),    **TifQ  months''  does  not  mean  eiglit  weeks. 

Approved  in  Bert  well  v.  Haines,  10  OkL  471,  63  Pac.  702,  tena 
"iDonth'^  in  land  contest  statute  means  calendar  month  and  not 
period  of  thirtj  days. 

I  Pet  245  252,  7  L.  412,  WILLSON  ▼.  BLACKBIRD  CREEK  MARSH 
CO. 

Bji  2  (Uf  832).    Benefits  to  public  through  medium  of  individuals. 

Approved  in  Fittabnrg  etc.  By.  Co.  v.  Wolcott,  162  Ind.  405,  09 
H.  £.453,  upholding  Burns'  Bev.  St,  fj  4401-4410,  relating  to  open- 
ag  of  itreets. 

8^1  I   (Ily   832).     Commerce — State   law    convicting   with   eongres- 

fliOBll. 

Approved  in  Allen  v.  Beed,  10  Okl.  124,  60  Pac.  788,  holding  void 
tirritoriil  act  regulating  change  of  county  seats. 

87II  (n,  833).    Regulation  of  navigation  by  statefl. 

Approved  in  Manigault  v.  SpriDgs,  199  U.  S.  478,  482,  50  L.  277, 
STI,  2i6  Sap,  Ct.  127,  upholding  state  statute  authorizing  coDstmction 
of  dsn  across  navigable  stream  to  subserve  drainage  of  lowlands; 
Tbt  Konpariel,  149  Fed.  523,  railroad  maintaining  bridge  over  Erie 
Cistl  with  piers  resting  on  cribs  which  exteod  over  piers  on  canal 
lidtf  without  marking  location  is  liable  for  damage  by  collision 
UMrtwitbj  United  States  v.  Union  Bridge  Co.,  143  Fed.  390,  391,  up- 
Wdiiii  30  Stat.  1153,  relating  to  alteration  of  bridges  which  Secre- 
Uiyof  War  decides  obstruct  navigation;  Maine  Water  Co.  v.  Knick- 
•rtHDtker  Steam  Towage  Co.,  09  Me.  475,  59  AtL  954,  water  pipe  line 
*<nM  Kennebec  river  by  authority  of  legislature  and  in  accordance 
•itt  flsns  authorized  by  Secretary  of  War  is  not  unlawful  obstruc- 
^J  Crookston  Waterworks  etc.  Co.  v.  Sprague,  91  Minn.  463,  98  N. 
^U^,  H  L.  B.  A.  977,  construing  Gen.  St  1894,  U  2385,  2386,  re- 
UUbj  te  log  dams;  Kansas  City  etc.  R.  R.  Co.  v.  Wiygul,  82  Miss. 
^h  33  80.  967,  61  L.  B.  A.  678,  railroad  which,  under  grant  from 
•titi^  hss  built  bridge  over  navigable  stream,  may  repair  same. 

^  hi  253-317,  T  L.  415,  FOSTER  v.  NEILSON. 

I7I  4  (n,  838).     Individual  rights  under  treaties. 

Approved  in  In  re  Mtnook,  2  Alaska,  208,  construing  Buiisian 
tety  with  reference  to  citizenship  of  half-breeds  who  have  severed 
^fttl  relations. 

Bji  7  (II,  839).  Treaties  equivalent  to  statutes* 

Sis  US  Am.  8t.  Bep.  108,  note. 
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2  Pet.  318-326,  7  L.  437,  BANK  OP  KENTUCKY  v.  WISTEB. 

Byl.  4  (n,  842).    Assumpsit  for  bank  deposit. 

Approved  in  Betan  v.  Union  Trust  Co.,  134  Mich.  8,  95  N.  W.  1008^ 
deposits  in  bank  of  moneys  paid  into  court  are  not  special  deposits 
entitled  to  priority  over  others  on  insolvency  of  bank. 

8yl.  6  (n,  843).    Federal  courts — Suits  by  holder  of  note. 

Distinguished  in  Utah-Nevada  Co.  v.  De  Lamar,  133  Fed.  122,  69 
C.  C.  A.  179,  suit  by  assignee  of  oral  contract  to  recover  money  due 
thereon  cannot  be  maintained  in  federal  court  unless  assignor  could 
sue  therein. 

2  Pet.  358-369,  7  L.  450,  AMERICAN  FUB  CO,  v.  UNITED  STATES. 

Syl.  2  (n,  847).    Liquor  in  Indian  country — Burden  of  proof. 

Approved  in  State  v.  Barrett,  138  N.  C.  640,  50  S.  E.  510,  upholding 
Laws  N.  C.  1903,  prohibiting  selling  of  liquor  without  license  and 
making  possession  of  liquor  in  quantities  over  quart  prima  facie 
evidence  of  his  keeping  it  for  sale. 

i  Pet.  370-379,     7     L.     454,     DANDBIDGB     T.     WASHINGTON'S 
EXECUTOBS. 

Syl.  4  (n,  850).    Executor  represents  residuaries. 

Approved  in  Bankin  v.  City  of  Big  Bapids,  133  Fed.  672,  66  C.  C.  A. 
568,  where  it  had  been  determined  in  probate  proceedings  by  receiver 
of  insolvent  national  bank  to  establish  claim  for  assessment  on  de- 
cedent's stock  that  decedent  was  owner,  distributees  are  estopped  to 
relitigate  decedent's  ownership  in  subsequent  suit  to  recover  sub- 
sequent assessment. 

2  Pet.  380-416,  7  L.  458,  SATTEBLEE  v.  MATTHEWSON. 

Syl.  2  (II,  850).    Betrospective  validating  statute. 

Approved  in  Lohrstorfer  v.  Lohrstorfer,  140  Mich.  556,  104  N.  W. 
144,  act  of  1905,  amending  act  of  1897,  relating  to  payment  of  fees 
on  appeal,  by  providing  for  reinstatement  of  appeal  dismissed  for 
nonpayment  of  register's  fees,  is  void  as  to  appeals  dismissed  prior 
to  amendment. 

Syl.  4  (II,  852).     Exercise  of  judicial  functions  by  legislature. 

Approved  in  Eddy  v.  People,  218  111.  616,  75  N.  E.  1072,  under  Lawe 
1879,  relating  to  police  pensions,  board  of  trustees  in  passing  on 
application  for  pension  acts  in  quasi-judicial  capacity  and  its  find- 
ing is  binding. 

Syl.  5  (II,  852).  Betrospective  laws  valid  unless  contracts  im- 
paired. 

Approved  in  Whitlock  v.  Hawkins,  105  Va.  250,  53  S.  E.  403,  up- 
holding act  of  1906,  amending  and  re-enacting  Code,  c.  23,  relating 
to  assessment  of  land. 
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1  Pet.  117-441,   7  L,  470,  KEYNOLDS  ▼*  M^ARTHtTR. 
SjL  1  (n,  S56).    Betrospective  conBtniction  of  fltatulM, 

Approved  in  United  8tate«  v.  Jackson^  143  Ff^d.  7S8»  32  Stat.  S97, 
relfttiflg  ta  aUow&nce  to  pmonera  for  good  time,  did  not  Apply  to 
phjooers  aentenced  before  act  took  effect. 

2  Pet.  440480,  7  L.  481,  WESTON  f,  CITY  COUNCIL  OF  CHARLES- 

TON 

SjrL  1  (H,  857).    Suit  defined. 

Approved  in  SoQtk  Dakota  etc^  By.  Co.  t.  Cbtca|ro  etc.  Ry.  Co.,  Ill 

Fed.  580,  proceeding  by  railroad  to  condemn  right  of  way  under 
South  Dakotft  atatote  is  removable  where  ret^ulaite  diveriity  of  eitizea- 
ihip  and  amonnt  ejdat, 

S7I  2  (II,  85S).     Prohibition  U  luit 

Appfored  in  State  v.  Chittenden,  127  Wi»,  494,  107  N.  W.  508, 
Mftionrt  Uee  to  review  action  of  dental  board  in  passing  upon  rcpu* 
lability  of  college  under  atate  statute, 

S7I  7  (H,  859).    Bight  to  tax  unlimited. 

Approved  in  Gay  v.  Thomas,  5  Okl.  10,  46  Pac.  5S1,  upholding  act 
ef  1895^  relating  to  taxation  ot  personalty  in  unorganized  country  or 
reiervation. 

S7I  10  (II,  861).  State  tax  on  government  stock* 
Approved  in  South  Carolina  t.  United  States^  109  U.  8.  452,  468, 
SOL.  286,  272,  26  Sup.  Ct.  110,  United  States  may  exact  license  tax 
^n  telling  agenta  of  state  which  has  taken  eharge  of  liquor  businets; 
Mowly  V.  State,  115  Tenn.  56,  57,  61,  86  8.  W.  715,  716,  717,  interest 
sn  United  States  bondt  does  not  become  taxable  immediately  upon 
being  paid  into  handa  of  bondholder;  disK^^ntiDg  opinion  in  Kiugsley 
t*  Merrill,  122  Wis.  202,  09  N,  W.  1049,  67  L.  R.  A.  200,  majority  up- 
bolting  Bev.  St.  1808,  |  1036,  making  debta  due  from  solvent  debt- 
on  itthjeet  to  taxation* 

tHstinguished  in  Hibernia  Savings  etc.  Soc  v.  San  Francisco,  £00 
^.  S»  313,  50  L.  496»  26  Sup.  Ct,  265,  United  States  orders  for  inter- 
^  accrued  on  registered  government  bonds  are  taxable  by  state  ia 
Uids  of  owner, 

en*  §57.)  Miscellaneous.  Cited  In  State  v.  Godfrey,  54  W.  Va. 
7lp  ifi  S.  E*  192,  as  to  whether  prohibition  lies  to  eujoln  prosecution 
^r  void  ordinancflw 

JPet.  481,  7  L.  402,  PRESIDENT  ETC,  BANK  OF  UNITED  STATES 
V.  WEISINGER. 

SyL  1  (H  862),    Death  pending  submission — Entry  of  order. 
Approved  in  Teaka  v.  Dettbfirner,  70  Neb.  559,  98  N.  W.  62,  following 
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2  Pet.  492-526,  7  L.  496,  BANK    OF    HAMILTON   T.    DUDLEY'S 

L£SS££. 

SjL  4  (II,  865).    Bepeal  of  law  aatboriring  administrator's  sales. 
Approved  in  Scott  y.  Jenkins,  46  Fla.  529,  35  8o.  105,  following 
rule. 

2  Pet.  527-542,  7  L.  508,  BANK  OP  UNITED  STATES  v.  OWENa 

Bjl  1  (n,  867).    Usury  defined. 

Approved  in  Gunby  v.  Armstrong,  133  Fed.  433,  66  C.  C.  A.  627, 
construing  contract  of  loan  association  with  borrowing  stockholder 
as  not  being  usurious. 

Sjl.  2  (n,  868).  Bank  loan  at  ultra  vires  interest 
Approved  in  Urwan  v.  Northwestern  Nat.  Life  etc.  Co.,  125  Wis. 
360,  103  N.  W.  1105,  under  Bev.  St.  1898,  §  1955  o,  prohibiting  discrim- 
inatory contracts  of  insurance,  where  special  agent's  contract  If 
issued,  in  violation  of  statute,  as  inducement  to  taking  out  of  polieji 
insures  may  sue  for  return  of  money  paid  in  consideration  of  isso* 
ance  of  policy. 

Syl.  6  (n,  870).    Enforcement  of  illegal  contracts. 

Approved  in  Montgomery  y.  Whitbeck,  12  N.  D.  392,  96  N.  W.  829, 
fielding  void  mutual  insurance  policy  issued  in  disregard  of  statutes 
regulating  same;  Light  v.  Conover,  10  Okl.  737,  63  Pac.  968,  no  ac- 
tion can  be  maintained  on  lease  for  pasturage  of  cattle  on  Indian 
reservation  made  without  approval  of  Indian  agent;  Oarst  y.  Love, 
6  Okl.  59,  55  Pac.  22,  in  suit  for  compensation  under  cattle  pasturage 
contract,  answer  alleging  pasture  incloses  government  land  states 
good  defense;  Kelly  v.  Courter,  1  Okl.  282,  30  Pac.  373,  where  ona 
leases  premises  for  sale  of  liquor,  sale  being  illegal,  tenant  cannot 
recover  for  damage  to  liquor  by  landlord's  breach  of  agreement  to 
supply  ice  as  agreed;  dissenting  opinion  in  Monahan  v.  Monahan,  77 
Yt.  151,  59  AtL  174,  70  L.  B.  A.  935,  majority  holding  where  com- 
plaint seeking  to  impress  securities  with  trust  alleges  they  were  take& 
in  defendant's  name  without  his  knowledge  and  issues  are  only  as 
to  title,  relief  not  denied  because  securities  placed  in  defendant's  name 
to  avoid  taxation;  Escondido  Lum.  etc.  Co.  v.  Baldwin,  2  CaL  App. 
608,  84  Pac.  285,  arguendo. 

2  Pet.  566-585,  7  L.  521,  BEATTY  v.  KUBTZ. 

Syl.  1  (n,  875).    What  is  valid  dedication. 

Approved  in  Corsicana  v.  Anderson,  33  Tex.  Civ.  600,  78  S.  W.  263, 
following  rule. 

Syl.  2  (n,  876).     Charitable  uses — ^Particular  grantee  unnecessary. 

Approved  in  Penny  v.  Central  Coal  &  Coke  Co.,  138  Fed.  774,  whera 
unincorporated  religious  society  had  had  uninterrupted  possession  of 
land  in  controversy  for  thirty  years,  and  had  used  it  as  its  own  under 
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lost  de«d)  it  is  presumed  tbat  title  legally  conveyed  to  tmateei  for  Ita 
•benefit. 

Syl  4  (n,  877).    Grant  of  land  afterward  used  for  cemetery. 

limited  ia  Ex  parte  HcCall,  68  S.  C.  -492,  47  S.  E.  974,  church  which 
liaD  ftllowed  members  to  bury  dead  in  church  lot  for  twenty  yean  not 
enjoined,  where  cemetery  much  neglected  and  church  about  to  be 
motedf  from  eePing  lot  and  removing  bodies* 

Sjl  t  (n,  878).    Suit  by  membert  of  religious  iociety. 

Apprwed  in  Bingle  v.  State,  161  Ind.  370,  68  N.  E.  646,  upholding 
indictment  for  larceny  alleging  property  stolen  waa  property  of  •everal 
peisoQs  named  "aa  trusteee  of*   church. 

t  PeL  5^5  ei2,  T  L.  531,  ENGLISH  y,  FOXHALL. 

Sfl  4  (H,  881).    Belief  under  general  prayer. 

Approved  in  Lockhart  v,  Leeds,  195  U,  8.  4S7»  49  L.  269»  25  Sup.  Ct. 
76,  under  hill  averring  title  to  mine  acquired  under  relocation  made  in 
panoanee  of  alleged  fraudulent  eoospiracj  with  complainant  *i  partner, 
whereby  partner  was  to  fail  to  perfect  original  location,  injunction 
against  further  mining  may  be  granted. 

2  Pet.  «13  626.  7  L.  538,  CHIBAC  ▼.  EEINECKER. 

Syl  5  (II,  882).    Ejectment  against  tenant  bars  landlord. 
8es  112  Am.  St.  Kep.  27,  32,  note. 

i  Pet  627  663,  7  L.  542,  WILKINSON  w.  LELANB. 

Byl  4  (n,  884)*    Law  violating  property  rights. 

Approved  in  King  t.  Hat6eld,  130  Fed.  582,  holding  void  Weat  Vir- 
ginia constitutioDal  and  statutory  provisions  relating  to  forfeiture  of 
Iracti  of  over  one  thousand  acres;  McKinster  v.  Sager,  163  Ind.  675, 
106  Am.  St.  Rep.  268,  72  N.  E.  856,  68  L.  R.  A.  273,  holding  void  Acts 
1903,  p.  276,  c.  153,  making  sales  by  merchant,  except  in  due  oourae  of 
trade,  void  as  to  creditors  unless  certain  conditions  as  to  schedule  of 
<reditoti  complied  with;  Ex  parte  Anderson,  46  Tex.  Cr.  300,  392,  81  S. 
"W.  982j  &83,  city  court  has  no  jurisdiction  to  try  an  accused  for  aUeged 
▼ioktioa  of  state  penal  statute. 

^l  5  (n,  886).  Heir^s  title  vests  encumbered  by  lleni. 

See  112  Am.  St.  Bep.  1022,  note, 

87J.  7  (II,  887).  Act  confirming  void  executor's  sale  valid. 

Approved  in  Fuller  v.  Hager,  47  Or.  244,  83  Pac.  783,  Laws  1899, 
P*  ^}  j  3,  validating  guardians'  sales  made  to  bona  fide  purchasers, 
cured  failure  of  guardian  to  take  statutory  oaths  before  fixing  timt  and 
place  of  gale. 

Syl.  8  (n,  887).    Validity  of  retrospective  laws. 

Approved  in  Lohrstrofer  v.  Lohrstrofer,  140  Mich.  556,  104  N.  W. 
IH  Act  1905,  amending  act  of  1897^  relating  to  payment  of  feet  oa 
% 
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appeal,  bj  providing  for  reinstatement  of  appeals  dismifised  for  non- 
payment  of  register's  fees,  is  void  as  to  appeals  dismissed  prior  to 
amendment 

SjL  9  (II,  889).    Statutes  construed  according  to  intent. 

Approved  in  Wadsworth  t.  Bojsen,  148  Fed.  776,  construing  Act  of 
Cong.,  March  3,  1905,  ratif^ring  agreement  by  which  Wyoming  Indian* 
ceded,  for  disposal  by  government,  lands  in  Wind  Biver  Beeervation; 
Parshall  t.  United  States,  147  Fed.  436,  railway  postal  clerks  cannot 
recover  against  government  for  expenses  for  bed  and  board  while  oik 
regular  run,  in  addition  to  fixed  salary;  United  States  v.  Jackson,  143> 
Fed.  787,  32  Stat  397,  relating  to  allowance  for  good  time,  does 
not  apply  to  prisoners  sentenced  before  it  took  effect;  Braithwaite  ▼. 
Cameron,  3  OkL  635,  38  Pac  1086,  legislature  may  provide  for  payment 
of  compensation  out  of  territorial  treasury  to  stenographer  employed  bjr 
legislature 
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3  Pet.  12-32,  7  L.  585,  UNITED  STATES  v.  BUFOBD. 

Syl.  1  (m,  9).    Treasury  transcripts  as  evidence. 

Approved  in  United  States  t.  Pierson,  145  Fed.  819,  in  action  ob 
Indian  agent's  bond,  transcript  of  books  and  proceedings  of  Treas- 
ury Department  wss  admissible,  though  it  contained  some  item» 
of  credit  or  debit  concerning  which  it  was  not  competent  evidence. 

Syl.  2    (m,  9).    State  not  barred  by  limitations. 
See  101  Am.  St  Bep.  151,  165,  note. 
Syl.  5   (in,  10).    Assignment  of  claim  to  government 
See  101  Am.  St.  Bep.  183,  note. 

3  Pet.  43-56,  7  L.  596,  WILUSON  v.  WATKINa 
Syl.  1   (HI,  14).    Tenant  cannot  dispute  landlord's  title. 
Approved  in  Hagar  v.  Wikoff,  2  Okl.  584,  39  Pac.  282,  one  goin^ 

into  possession  of  town  lot  on  public  lands  as  tenant  of  one  who> 

has   erected  building  cannot  assert   claim   adverse   to   landlord   til> 

he    surrenders   premises. 

Syl.  4   (m,  16).    Tenant  disclaiming  tenure. 

Approved  in  Stover  v.  Davis,  57  W.  Va.  204,  205,  49  S.  B.  1025,. 
1026,  following  rule;  Dawson  v.  Falls  City  Boat  Club,  136  Mich.. 
263,  99  N.  W.  19,  good  faith  is  not  element  of  adverse  possession.. 

Syl.  5   (m,  18).    Adverse  possession  by  disclaimer  of  tenure. 
Approved  in  Patterson  v.  Hewitt,  11  N.  M.  42,  66  Pac.  565,  SS* 
li.  B.  A.  658,  Comp.  Laws,  1897,  U  2916,  2930,  apply  limitation* 
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to  truiti  founded  on  verbal  &greemeDt«  where  defendAni  hma  not 
fruodtileDtlj  eoncealed  bit  eaose  of  action,  or  its  existence  thereof 
from  p&rt7    entitled. 

3  Pet.  n-m,  7  L.  617,  INGLIS  ▼.  SArLORS'   SNUG  HABBOR. 

Syl.  S  (m,  E8).    Wills— Designation  of  trustees  by  official  char* 

tcter, 

Ap^7ed  in  Thompson  t«  Hale,  123  Qa.  310,  51  8.  E.  385^  superior 
couTi  may  fill  vacancies  in  trusteeship  of  trust  for  educational  par* 
poses  where   no   provision   made   therefor. 

8fL  3  (in,  28).    Bequest  to  society — Subsequent  incorporation. 

Approved  in  Stearns  v.  Newport  Hospital,  27  E,  I,  317,  62  Atl. 
135^  botpital  established  under  Laws  1873,  $  222^  may  administer 
tfoit  under  will  for  care  of  tick,  injured   or  infirm  poor  persons. 

8yL  5  (m,  31).    Devise  on  happening  of  future  event. 

Approved  in  Brigham  v.  Peter  Bent  Brigham  Hospital,  134  Fed, 
522^  67  C.  C.  A.  393^  construing  bequest  to  trustees  to  manage  and 
bveat  income  for  certain  period,  at  expiration  of  which  they  were  to 
form  corporation  to  which  estate  and  accumulations  should  be 
traosferr^d  for  purpose  of  founding  hospital. 

Syl.  7  (m,  32).     Wills— Enforcement  of  testator's  intent. 

Approved  in  Speer  v.  Colbert,  200  U.  S.  145,  50  L.  413,  26  Sup. 
Ct.  2til,  upholding  bequest  of  sum  not  to  exceed  $5^000,  to  be  equally 
divided  between  two  named  charitable  institutions  which  testator 
dij«ets  to  bo  made  in  event  of  invalidity  of  prior  bequest  for  an- 
other purpose;  Anderson  v.  Messinger,  146  Fed.  938,  where  tes- 
tator declared  if  either  of  sons  should  die  without  lineal  descentlants, 
survivor  should  take,  and  if  survivor  had  no  descendants,  half  of 
all  &bouId  go  to  testator 's  brother  and  a  remainder  to  other  brothers, 
soni  acquired  life  estate  in  moiety. 

87I.  %  (m,  32).     When  trust  created  by  wiU. 

Approved  in  Speer  v.  Colbert,  200  U.  8.  146,  50  L.  413.  26  6up. 
Ct  201j  death  or  resignation  of  trustees  nnmed  in  will  who  are 
directed  to  pay  and  see  to  application  of  bequest  to  educ;itii>niil 
fattitution  to  be  used  for  colonial  research  does  not  cause  trust  to 
fiil;  Gidlcy  V.  Lovenberg,  35  Tex.  Civ.  210,  79  8.  W.  835,  uphold* 
i^g  devise  of  fund  for  establishing  home  for  bettering  condition 
and  comforting  the  unfortunate  widows  of  certain  city. 

3  Pit  193-208,  7  L.  650,  EX  PARTE  WATK1N8. 

87I.  2  (m,  38).    Habeas  corpus  by  federal   court. 

Approved  in  Ex  parte  Moran,  144  Fed.  600.  601,  upholding  Jurls- 
^ction  of  circuit  court  of  appeals  to  issue  habeas  corpus  to  inquire 
into  power  of  Oklahoma  territorial  court  to  imprison  one  convicted 
•f  capital  crime. 
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Byh  B  (HI,  41),     When  Judgment  of  imprisonment  &  nullity. 

Approved  in  Ei  parte  Slacey,  45  Or.  87,  75  Pac.  1061,  following 
rule  J  In  re  Burkell,  2  Alaska,  110,  when  justice  of  peace  added 
'*at  hard  labor*'  to  penalty,  habeas  corpus  does  not  Me  where  hard 
labor  not  in  fact  being  iin posed  as  part  of  penalty;  Ex  parte 
Harlan,  1  OkL  50,  27  Pac.  921,  habeas  carpus  does  not  lie  to  review 
judg/nept  or  suMcieney  of  indictment  where  court  had  jurisdiction. 

Syl  9  (III,  43).     Habeas  corpus — SuflSciency  of  indictment. 
Approved  in  Hyde  v.  Shine^  199  IT.  8.  83,  50  L.  97,  25   Sup.  Ct» 

760,  refusing  on  habeas  corpus  to  determine  sufficiency  of  indictment 

for  conspiracy. 

SyL  10  (in,  44).  Judgment  binding  till  reversed* 
Approved  in  Cobe  v.  Eickette,  111  Mo.  App.  113,  85  8.  W.  133, 
where,  after  suit  to  dissolve  loan  aasociation  was  brought  in  federal 
eoun,  state  court  transferred  similar  suit  brought  previously  and 
federal  court  rendered  decree  for  aale  of  assets,  decree  not  col- 
laterally attackable  by  one  indebted  to  association  on  note  in  suit 
thereon  by  purchase  of  association's  assets. 

Byl.  15  (III,  48).    Collateral  attack  on  court-martial 's  judgment. 

Approved  in  Hamilton  v.  McClaugliry,  136  Fed.  447,  where  return 
to  habeas  corpus  alleges  thai  petitiooer  is  held  under  judgment  of 
military  court-martial,  burden  iB  on  respondent  to  show  condition 
of  war  existed. 

3  Pet.  210-221,  T  L.  655,  BOYCE  v.  GRUNDY. 

Syl.  2   (in,  49).     Equity — Adequacy  of  law  remedy. 

Approved  in  United  Cigarette  etc.  Co.  v.  Wright,  132  Fed.  197, 
following  rule;  Farwell  v.  Colonial  Trust  Co.,  147  Fed.  482,  up- 
holdiog  bill  against  vendor  and  corporation  to  rescind  sale  of  stock, 
recover  purchase  price  and  to  relieve  complainant  from  liability  to 
forpomtion  on  account  of  the  stock;  Wilbite  v,  Skelton,  149  Fed. 
72,  upholding  specific  performance  of  agreement  to  convey  fifth  in- 
terest in  leasehold;  Trade  Dollar  etc.  Min,  Co,  v.  Trascr,  148  Fed. 
593,  fact  that  defendants  clflimiog  right  to  take  water  from  stream 
under  plans  approved  hj  state  would  be  compelled  to  condemn 
right  of  way  over  prior  appropriator's  lands  does  not  prevent  latter 
from  enjoining  works  where  construction  would  irreparably  injur© 
his  prior  rights;  Castle  Creek  Water  Co.  v.  City  of  Aspen,  146  Ptd. 
14,  upholding  specific  performance  where  city  has  refused  to  per* 
form  its  contract  to  purchase  waterworks  at  price  based  on  pro- 
ductive worth  to  be  determined  by  appraisers;  General  Elec.  Co. J 
T.  Westinghouse  Elec.  &  Mfg.  Co.,  144  Fed.  466,  where  contract! 
for  manufacture  and  sale  of  electric  equipment  provided  that  ii] 
eaje  of  violation,  violator  should  pay  fifty  per  cent  of  regular  salj 
price    at    liquidated    damages^    injunction    will    not    lie    to    prever 
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mlttian  of  eooiraet;  Brewster  ▼.  L&dtoii  Ziae  Co^  140  Fed.  816, 
npboldiag  eqnity  jurisdiction  on  bill  to  give  effect  to  forfeiture 
of  oil  lease  and  for  cancellation  of  lease  as  cloud  on  title;  Big  Six 
et«.  Co.  ▼.  Mitchell,  138  Fed.  286^  upholding  bill  to  cancel  mining 
]eaii  ti  eload  on  title  enjoins  leasee  from  mining;  Glucose  Hef.  Co. 
V.  City  of  Chicago,  138  Fed.  211,  ophotding  tufficieney  of  bill  to 
enjoin  enforcement  of  illegal  emoke  ordinance  providing  tine  for 
c»eh  leparate  violation;  Manning  v.  Berdane,  135  Fed.  IGO,  up- 
boldini  federal  equitj*  jurisdiction  ef  suit  for  cancellation  of  note 
Mmtd  by  fraud;  Williams  v.  Neely,  134  Fed.  10,  69  L,  B.  A.  232, 
(17  C.  C*  Ah.  171,  granting  injunction  to  stay  action  at  law  on 
imnbftse  money  note  until  equitable  defense  ef  reduction  for  partial 
fiilari  of  consideration  due  to  defect  of  title;  Southern  Pae.  B.  Co. 
▼.  United  States,  133  Fed.  656,  66  C.  C.  A.  581,  upholding  equity 
jnriidiction  over  suit  by  United  States  against  railroad  and  its 
mortgagees  to  determine  what  portion  of  lands  erroneoualy  patented 
to  company  have  been  sold  to  bona  fide  purchasers,  and  for  cancella- 
tion of  patents  to  landa  not  ao  disposed  of;  Brown  v.  Arnold,  131 
Fed,  727,  upholding  suit  for  specific  performance  of  itipolation  that 
action  at  law  which  has  passed  to  judgment  shall  abide  final  deci- 
sion «f  another  action;  Gulf  Bed  Cedar  Co.  ▼.  Crenshaw,  138  Ala. 
141,  35  So.  51,  upholding  jurisdiction  over  suit  by  tenant  in  common 
sgunst  cotenant  for  accounting  for  timber  taken  during  term  of 
ytv%f  discovery  and  restraint  of  waste;  Barnes  v,  Newton,  5  Okt. 
435^  i8  Pae.  1^3,  successful  eontestant  before  Land  Department  may 
enjoia  adversary  from  further  interfering  with  posseasion  and  further 
occnpancy;  Bitterhoff  v.  Puget  Sound  Nat.  Bank,  37  Wash.  SO,  107 
Am.  St  Bep*  791,  79  Pac.  602,  enjoining  collection  of  note  alleged 
to  be  forgery;  Stauffer  v.  Cincinnati  etc.  B.  B.  Co.,  33  Ind.  App.  S68» 
70  N*  E.  543,   arguendo. 

Distin^ished  in  dissenting  opinion  in  Barnes  v,  Newton^  5  Okl* 
446,  4d  Pac  1077,  majority  holding  successful  contestant  before  Land 
Bepnrtment  may  enjoin  adversary  from  further  interfering  with 
posseMion   and    further   occupancy. 

3  Pet  242  268,  7  L.  666,  SHANKS  ▼.  DUPONT. 

Syl  10  (m,  59).     Construction  of  treaties. 

Approved  in  In  re  Wyman,  191  Mass.  278,  77  N.  E,  380,  on  d**atb 
of  Ruyian  subject  intestate,  Bussian  vice-consul  waa  entitli^d  to 
^^siiter  estate  to  exclusion  of  public  administrator. 

3  Pet  £80  291,  7  L.  679,  JACKSON  v.  LAMPHIRE. 
Bjrl  1  (HI,  62).    Supreme  court — Invalidity  of  law. 
'*^  Approved   in   Cantwell   v.   Missouri,  199  U.  S,   602,  50  L.   329,  SQ 
6ttp.  Ct  749,  following  rule. 
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Byl.  3  (m,  63).    Becording  acts  make  void  unrecorded  deeds. 

Approved  in  Knights  of  Maccabees  of  the  World  v.  Nitsch,  69 
Neb.  375,  95  N.  W.  627,  upholding  Comp.  St.  1901,  c.  43,  S  112, 
requiring  filing  of  proposed  amendment  to  constitution  or  by-laws 
of  fraternal  beneficial  societies  with  auditor  of  accounts  as  applied 
to  certificate  issued  prior  to  law. 

Syl.  5   (m,  64).    Legislature  regulates  limitations. 

Approved  in  Lamb  v.  Powder  Biv.  etc.  Co.,  132  Fed.  438,  67 
L.  B.  A.  558,  65  C.  C.  A.  570,  holding  yoid  Colorado  act  of  1899, 
limiting  time  for  action  on  judgment  as  applied  to  action  on  sister 
state  judgment  rendered  prior  to  passage  of  act. 

3  Pet  307-319.  7  L.  688,  CANTEB  v.  AMERICAN  INS.  CO. 

S7I.  5  (m,  70).    No  appeal  from  costs  decree. 

Distinguished  in  Western  Coal  etc.  Co.  y.  Petty,  132  Fed.  606, 
in  action  at  law  in  circuit  court  judgment  rendered  on  dismissal 
denying  prevailing  party  costs* is  reviewable  on  writ  of  error. 

8  Pet.  846396,  7  L.  701,  FINLAY  v.  KING. 

Syl.  1  (m,  72).  Conditions  precedent  and  subsequent  distin« 
guished. 

Approved  in  Bannels  v.  Bowe,  145  Fed.  300,  condition  in  deed  of 
land  to  railroad,  that  if  road  not  built  within  three  years  lands  to 
revert,  was  condition  subsequent.  See  102  Am.  St.  Bep.  366|  867, 
note. 

Syl.  4  (in,  74).  Wills  construed  according  to  intent 
Approved  in  Blinn  v.  Oillett,  208  HI.  485,  100  Am.  St  Bep.  284, 
70  N.  E.  707,  construing  bequest  of  profits  of  bank  stock,  with  cer- 
tain conditions  in  case  of  liquidation  of  bank;  Missouri  etc.  Sani* 
tarium  t.  McCune,  112  Mo.  App.  338,  87  S.  W.  85,  where  testatrix 
made  several  specific  bequests  in  proper  form,  clause  of  will  di- 
recting sale  of  stock  to  highest  bidder  and  division  of  proceeds 
among  specified  legatees  is  bequest  of  proceeds  and  not  of  stock. 

8  Pet  398-410,   7   L.   719,    FOWLB  v.    COMMON    COUNCIL    OP 
J        ALEXANDBIA. 

<    Syl.  4  (m,  76).    City  not  liable  for  nonfeasance. 

Approved  in  Fifield  v.  Common  Council  of  Phoenix,  4  Aris.  287, 
36  Pac.  917,  24  L.  B.  A.  430,  city  is  not  liable  for  injuries  caused 
by  discharge  of  fireworks  because  city  authorities  suspended  for 
day    ordinance  prohibiting  discharge  of  fireworks. 

8  Pet  433-458,  7  L.  732,  PABSONS  v.  BEDFOBD. 

SyL  4  (III,  83).    Common  law  distinguished  from  equity. 

Approved  in  In  re  E.  T.  Kenney  Co.,  136  Fed.  454,  where  cred- 
itors of  bankrupt  before  bankruptcy  assigned  claims  io  committe* 


Notes  on  U.  8.  fieporyi 


4  Fct  1-101 


I 


in  trust  to   parcbase  bankrupt's   property   and  sell    It   for   benelli 

«f  lasignorSf   latter    could  not   proTe    equitable  interest   as   daima 

agiintt  estate    tbough    aiate    statute    abolished  distinction    bewecn 

Uw  ijid  equity. 

S7I.  5  (in^  84).    Jury  not  required  in  equity, 
ApproTed  in  United  States  t.  Luoe^  lil  Fed.  420,  applying  rule 
in  lait  to   abate    nuisance, 

87L  6  (Ht^  84).  Jury — Suit  at  common  law  defined* 
Approved  in  Seliner  ▼.  McKay,  2  Alaska,  566,  in  action  to  quiet 
title  where  answer  shows  defendant  was  rightfully  in  posseaaion 
and  was  ousted  by  plaintiff  and  wrougfully  kept  out  of  posaesaion, 
defeadiBt  is  entitled  to  jury  trial;  Chessman  ▼.  Hale,  31  Mont.  589, 
79  I^C  257,  plaintiff  in  action  for  damages  for  maintenance  of  nui* 
uftce  ii  entitled  to  jury  though  he  also  seeks  injunction;  Bradford 
▼.  Territory,  1  Okl.  370,  34  Pac.  67,  proceeding  by  information  In 
siture  of  quo  warranto  requires  jury;  dissenting  opinion  in  Dorr 
T.  Uftited  SUtes,  195  U.  a  157,  49  L.  136,  24  8up.  Ct.  808,  majority 
holding  under  Philippine  temporary  civil  goYcrnment  right  of  trial 
tj  jury  not  included. 

Bjl  B  (Ulf  85).     Seventh  amendment  and  judiciary  act. 

Approved  in  Illioois  Cent.  By.  Co.  ▼.  Davies,  146  Fed.  248,  aa> 
sjfm&eDt  that  verdict  awarded  escessive  damages  through  preja> 
4ke  ind  passion  is  not  revievvable  on  appeaL 

3  Pet  459,  460,  7  I*.  741,  PABBAB  ▼,  UNITED  STATES. 

Syl  3  (in,  88).    Appearance  eures  defective  service  of  process. 

Approved  in  dissenting  opinion  in  Pisher  r.  Crowley,  57  W*  Va. 
329,  50  8.  E.  429,  majority  holding  defect  in  summons  not  waived 
by  pleading  to  merits  after  overruling  of  motion  to  quash  to  which 
exception  taken^ 


IV  PETERS. 


4  Pet  Moi,  T  Ii.  761,  CABVEB  r.  JACKSOIT. 
^Tl  t  (m,  92),    Appeal — Instructions  on  facts  not  considered* 

■^PP'oved  in  Pittsburgh  By.  Co.  v.  Bloomer,  146  Fed.  721,  apply* 
^i  nile  in  action  for  damages  against  street  railway  for  negll* 
fenet. 

^^  i  (HI,  93).    Becital  of  lease  in  deed  bimla  parties. 
ApproTed  in  Davis  v.  Moyles,  76  Vt.  33.  56  Atl.   176,  petitions  to 
legiil&^Qf^  for  grants  of  lauds  reciting  lands  confiscated  from  peti* 
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tioner'8  father,  and  private  acts  granting  lands  and  reciting  con- 
fiscation, not  evidence  of  confiscation,  so  as  to  show  title  in  state  at 
time  of  grant  as  against  trespasser;  Bonk  v.  Higginbotham,  54  W« 
Va.  143,  46  S.  E.  130,  applying  rale  in  ejectment. 

Sjl.  6  (m,  98).    State  claiming  under  deed. 

Approved  in  Clark  v.  Bayers,  55  W.  Va.  526,  47  S.  E.  318,  where 
one  conveys  land  with  general  warranty  which  at  time  he  does 
not  own,  or  title  to  which  is  defectivCi  and  afterward  acquires  good 
title,  acquisition  inures  to  grantee. 

4  Pet.  102-107,  7  L.  796,  EX  PAETB  BBADSTBEET  v.  THOMAS. 

Syl.  1  (m,  98).    Mandamus  to  compel  signing  bill  of  exceptions. 

Approved  in  Herren  y.  Merrilees,  7  Okl.  266,  54  Pac.  469,  after 
bill  of  exceptions  signed  copy  of  motion  for  new  trial  certified  to  by 
clerk  cannot  be  annexed. 

4  Pet.  108-110,  7  L.  798,  EX  PABTE  TILLINGHAST. 

Syl.  1  (m,  101).    Disbarment  for  contempt. 

Approved  in  Bessette  v.  W.  B.  Gonkey  Co.,  194  IT.  S.  337,  48  I^ 
1005,  24  Sup.  Ct.  665,  order  of  circuit  court  finding  one  not  a  party 
to  suit  guilty  of  contempt  in  violating  restraining  order,  is  Review* 
able  on  writ  of  error;  State  v.  Mosher,  128  Iowa,  87,  103  N.  W. 
107,  upholding  jurisdiction  of  district  court  to  revoke  license  of 
attorney. 

4  Pet.  111-123,  7  L.  799,  BOYCB  ▼.  EDWABDS. 

Syl.  1  (m,  101).    Drafts— Promise  to  accept 

Approved  in  Bank  of  Seneca  v.  First  Nat.  Bank,  105  Mo.  App. 
726,  78  S.  W.  1093,  bank  having  no  notice  of  letter  of  credit  can- 
not have  check  which  it  cashed  applied  in  extinguishment  ef  amount 
named  in  letter. 

4  Pet.  124-138,  7  L.  804,  UNITED  STATES  v.  MOBEISON. 

Syl.   2    (m,   104).    Following  state   statutory   construction. 

Approved  in  dissenting  opinion  in  James  v.  Gray,  131  Fed.  414^ 
65  C.  C.  A.  385,  majority  holding  loan  made  by  wife  to  husband 
from  her  separate  property  is  provable  against  his  estate  in  bankruptcy^ 
irrespective  of  state  law  respecting  its  enforceability. 

4  Pet.  172-183,  7  L.  821,  WILCOX  v.  PLUMMEB. 

Syl.   1    (m,   110).    When   limitations   for   negligence   ram. 

Approved  in  O'Connor  v.  Aetna  Life  Ins.  Co.,  67  Neb.  126,  n 
N.  W.  138,  where  one  borrowed  money  to  pay  off  mortgage  and 
gave  mortgage  on  same  premises  as  security,  and  lender  paid  ofT 
mortgage  without  getting  surrender  and  assignee  thereof  foreclosed, 
borrower's  suit  against  lender  for  damages  barred  in  five  years  after 
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ptymefit;  Mast  t.  8a pp,  140  N.  C.  53d,  540,  541,  111  Am«  8t«  Rep. 
»68,  53  S.  K  352,  5  I4.  B.  A.  (N.  S.)  379,  determining  «urvivia  of 
actiun  for  injoriea  to  house  caused  bj  breaking  of  reservoir  in 
whielk  iccident  owner  killed. 

4  Pei".  184  189,  7  L.  825,  BARTLB  t.  COLEMAN. 

S;L  1  (m,  112).    No  remedy  on  illegal  contract. 

Approved  in  dissenting  opinion  in  Monaban  v.  Monnban,  T7  Vt, 
152,  51  All.  174,  70  L.  E.  A.  ^35,  majorilf  impressing  securities  with 
troit  where  only  issue  raised  was  aa  to  title,  though  complainant 
plsc«d  teeuritiea  in  defendants  name  to  aroid  taxation, 

4  P«t  100  204,  7  L.  828,  CALDWELL  ▼.  TAGGART. 

8yl  1  (HI,   114).    Necessary  parties   must  be  before  court. 

Approved  in  Lynch  v.  United  States,  13  Okl.  158,  73  Fac.  1101, 
ippljing  rulo  in  suit  to  cancel  townsite  patent. 

4  Pek  205-231,  7  L,  833,  LLOYD  t.  SCOTT. 

Bjl  1  (nr,   115),     Usury— Necessity  for  intent. 

Approved  in  Luak  v.  Smith,  71  Kan.  555,  81  Pae.  175,  where  son 
received  sum  from  mother  stating  he  could  get  her  ten  per  cent 
intereit^  and  he  deposited  sum  in  bank  as  agent  and  gave  his  memo- 
rasdnis-book  in  which  he  credited  her  with  sum,  adding  "to  be 
lomed  out/'  usurious  agreement  not  presumed  from  payment  of 
iaUrest  by  son. 

8yL  S  (m,  117).     Usurious  eontracts  void  as  to  strangers. 

Diftisgnished  in  In  re  Worth,  130  Fed,  932,  under  Iowa  Cod**. 
1897,  {  3041,  creditors  of  bankrupt  cannot  set  up  defenso  of  usury 
i^isit  elaint  of  another  creditor. 

4  Pel  232  286,  7  L,  842,  VAN  NESS  v.  CITY  OP  WASHINGTON 
AND  THE  UNITED  STATES, 

9yl.  2  (HI,  118).    Preliminary  agreement  urged  in  indenture* 
Approved  in  Arion  Knitting  Mills  ▼.  United  States  etc.  Guaranty 

Co.  137  K.  C.  570,  50  8w  E.  306,  70  L.  E.  A.  167,  applying  rule  in 

cooatnjing  fidelity  bond* 

4  Pet  2S7  290,  7  L.  Sdl.  LA  GRANDE  ▼,  CHOUTEAU. 

^7^  t  (in,  121).     Specific  performancit  on  paying  for  surplus. 

Approved  in  King  v.  Raab,  123  Iowa,  638,  99  N.  W.  308,  where 
*▼•  year  lease  of  town  lot  gave  option  to  purchase  for  specified 
•w>  during  term,  and  city  caused  street  to  be  paved  at  cost  of 
abutti&g  owners,  leasee  most  aasumo  eosi  of  pavement  on  asking 
^ifie  performance. 


4  Pet.  291-465 
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(III,  119.)  Miscellaneoua.  Distinguifihed  in  Soutb  Boutjcl  B.  H, 
V.  Burton,  67  3.  C.  520^  46  3.  E.  341,  fee  of  streets  in  Columbia  is  ia 
9tato. 


4  Pet,  291  310,  7  L.  S62,  CONRAD  ▼.  MCOLL, 

Syl.  1  (III,  119),     Burden  of  proof  of  fraud. 

Approved  in  Kessler  v.  Ensley,  141  Fed.  137,  apply iog  rule  to  pnr- 
ehase   of  property  of  corporation  by  director, 

4  Pet.  331-348,  7  U  8T6,  GALT  t.  GALLOWAY* 

Syl.    1    (III,  122).     Equity   does  not  relieve  against  trenpasscrs. 

Approved  in  disBenting  opinion  in  Barnes  ▼.  Newton,  5  OkL  460, 
4ft  Pac*  1081,  majority  holding  successful  contestant  before  Land 
Department  may  enjoin  adversary  from  further  interfering  with  pos- 
sossion   and   further   occupancy. 

4  Pet.  349-365,   7  L.  882,  EONKENDOEFF  v,  TAYLOB. 

Syl.  5   (III,  126).     Publication  once  a  week. 

Approved  in  Forsman  v.  Brigbt,  8  Idaho,  472,  69  Pac,  475,  publi- 
e  at  ion  of  summons  in  weekly  paper  five  consecutive  weeks,  first 
issue  on  July  IStb  and  last  on  August  15th,  is  publication  for  one 
month  -as  required  by  statute;  Derby  v.  Dancey,  112  La.  894,  36 
So.  796,  sumraona  and  notice,  by  which  abandonment  of  wife  by 
husband  is  required  to  appear  by  Civ.  Code,  art.  145j  must  be  given 
each  calendar  month. 

4  Pet.  393-409,  7  L.  897,  SPEATT  v.  SPBATT. 

Syl.   1    (III,   123).     Conclusion  of   naturalization   proceedings. 

Approved  in  Dolan  v.  United  States,  133  Fed.  449,  certified  copy 
of  record  of  court  showing  admission  of  alien  to  citizenship  is 
♦'certificate  of  citizenship"  witbin  Kev.  St.,  §fi  5425,  5427,  making  it 
an  offense  to  use  or  aid  another  in  using  false  certificate  of  citizen- 
ship; Tinn  v.  United  States  Diit.  Atty.,  148  Cal.  775,  84  Pac.  152, 
order  admitting  alien  to  citizenship  cannot  be  set  aside  on  motion 
after  lapse  of  six  months;  State  v.  Weber,  96  Minn.  428,  105  N,  W. 
492,  record  of  eommon  pleas  ordering  certificate  of  naturalization 
to  be  issued  constitutes  a  judgment;  State  t.  Chittenden,  lET  Wis, 
505,  107  N.  W«  512,  dental  college  entitled  to  certiorari  to  deter- 
mine its  status  among  reputable  colleges. 

4  Pet.  410-465,  7  L.  903,  CEAIG  y.  STATE  OF  MISSOUEI. 

Syl.  2   (m,  130),    Exceptions  on  trial  to  c^ourt. 

Approved  in  Streekr  v.  Sanitary  Bist  of  Chicago,  133  Fed.  131, 
66  C.  C.  A.  190,  where  case  is  trial  by  court,  admission  or  rejection 
of  evidence  not  neceaiarily  ground  for  reversal. 

Syl.  9  cm,  133).    Promise  in  consideration  of  illegal  act  is  void. 

Approved  in   Monahan   v.   Monahan,   77   Vt.   143,   59   Atl.   172,   70 

L.  B^  A«  935|  impreaeing  seeurities  with  trust  where  only  issue  was 
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4  Pet.  46a  5G5 


IS  to  txtlfii  thongli  camploinant  placed  fecurities  in  defend&oi'i  namo 

to  avoid  taxaUoD, 

4  Pet  46647d,  7  U  m,  HOLLINQSWOHTH  ▼.  BABBOUB. 

Bjl  2  (m^  1^5).    Poblicatiofi  againat  unknown  helrt. 

Approved  in  Clapp  y.  Hoog,  12  N,  D.  606,  607,  102  Am.  St  Bep. 
589.  98  N^.  W.  712,  65  K  B.  A.  757,  holding  void  Codes  1899,  §  6325, 
iubd  2,  pravidicg  for  appointment  of  administrator  wber«  death  of 
perfon  oat  satisfactorily  proven,  as  applied  to  property  of  live  per* 
soaj  Ploflrnoy  t,  Bulloclt,  11  N*  M.  101,  66  Fac.  549,  65  K  B.  A.  745, 
arguendo, 

4  Pet.  4S0  51O,  7  L.  927,  SOCIETY  FOB  THE  PBOFAGATION  ETC. 
V.  TOWN  OP  PAWLET, 

Syl  1  (m,  137).    Corporations — General  issue — Capacity  to  tn^. 
Approved  in  Leader  Printing  Co.  r.  Lowry,  9  OkL   106,  59   Pac. 
247,  plaintiff  corporation  need  not  aver  that  it  is  corporation. 

4  Pet  614  565,  7  L.  939,  PBOVI0ENCE  BANK  v.  BILLmca 

8yl.  9  (HI,  143),     Tax  exemption  not  presumed. 

Approved  in  New  York  v,  State  Board  of  Tax  Commrs.,  199  T7.  S, 
38,  50  L.  74,  25  Sup.  Ct.  715,  upholding  special  franchise  imposed 
bf  K.  Y.  Laws  1699,  c  712,  as  not  impairiog  obligation  of  eon- 
tracti  by  which  right  to  construct  and  maintain  street  railways  wmm 
^ftDt«d  in  consideration  of  payment  of  certain  amount;  Kersey  v. 
Tern  Haute,  161  Ind.  474,  6S  N,  E.  1029,  upholding  license  ordi- 
B&net  taxing  vehicles  using  streets,  but  omitting  street-ears,  auto* 
iQobi]«t  and  vehicles  of  nonresidents;  Lake  Prummond  Canal  Co, 
V,  Common  wealth,  103  Va,  345,  49  8,  E.  508,  on  purchase  of  prop- 
erty tad  franchises  of  another  corporation  on  foreclosure  of  tract 
deed,  corporation  cannot  claim  tax  immunity  granted  to  prior  cor- 
pof&tion.    See  105  Am,  St,  Bep,  698,  note. 

SyL  3  (m,  148).    Object  of  incorporatiom 

Approved  in  dissenting  opinion  in  Halo  T,  HenkeT,  201  IT,  8, 
*5,  50  L,  670,  26  Sup,  Ct,  370,  majority  holding  protection  against 
iiiireiuonable  searches  cannot  be  invoked  to  justify  refusal  of  offices 
of  corporation  to  produce  its  books  and  papers  In  obedience  to 
«Dbp&eDa  duces  tecum;  Pulkerson  v,  Taylor,  102  Va,  321,  46  S,  E,  311, 
railroad  acquiring  imperfect  title  to  land  is  governed  by  same  prin- 
ciples sa  individuals  in  claiming  compensation   for  value  ot  iiuprove- 

8yl  4  (in,  149).    Taxing  power  operates  on  all, 

Approved  hi  People  v.  Ronnei,  185  N.  Y,  291,  77  N.  R  10G3,  up- 
holding Laws  1905,  p.  2059,  c*  729^  relating  to  taxation  of  real 
•^tt  mortgages* 
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87I.  5   (m,   149).    SecnritT  against  nnwise  legislation. 

Approved  in  Michigan  etc.  B.  B.  Co.  ▼.  Powers,  201  XT.  8.  296^ 
50  L.  762,  26  Sup.  Gt.  466,  affirming  Michigan  B.  B.  Tax  Cases,  ISa 
Fed.  234,  and  upholding  Mich.  Pub.  Acts,  1901,  act  No.  173,  for 
taxation  of  railroad  property  at  average  rate  of  taxation  imposed 
on  other  property;  Eddy  v.  People,  218  111.  616,  75  N.  E.  1072,  under 
Laws  1879,  relating  to  police  pensions,  board  of  trustees  in  passing 
on  application  for  pension  acts  in  quasi-judicial  capacity  and  ita 
finding  is  binding;  Pryor  v.  Bryan,  11  Okl.  363,  66  Pac.  350,  up- 
holding act  exempting  from  taxation  property  on  Indian  reservation 
attached  to  county  for  tax  purposes,  except  for  territorial  and  court 
fundi. 


V  PETERS. 


5  Pet.  1-80,  8  L.  25,  GHEBOKEE  NATION  ▼.  GEOBGIA. 

8yL  1  (HE,  153).    8tatus  of  Indian  tribe. 

Approved  in  Buster  ▼.  Wright,  135  Fed.  950,  68  C.  C.  A.  505^ 
upholding  power  of  deportation  from  Creek  nation  of  person  not 
paying  permit  tax;  Labadie  v.  United  States,  6  Okl.  413,  51  Pac. 
670,  act  of  1888,  punishing  person  cutting  standing  timber  on  Indian 
reservation,  applies  to  tribal  Indian  cutting  timber  for  speculative 
purposes. 

Syl.  5   (ni,  155).    Indian  occupancy  like  fee  simple. 

Approved  in  Winters  v.  United  States,  143  Fed.  748,  portion  of 
waters  of  Milk  river  having  been  reserved  by  treaty  for  Indiana 
cultivating  reservation,  grantees  of  lands  outside  reservation  could  not 
acquire  exclusive  right  to  use  all  waters  of  river  for  irrigation 
under  desert  land  act. 

5  Pet.  99-114,  8  L.  60,  UNION  BANK  OF  GEOBGETOWN  v.  GEABY. 

Syl.  6  (HE,  159).  Belinquishment  of  right  to  defense  is  considera- 
tion. 

Approved  in  Moore  v.  First  Nat.  Bank  of  Florence,  139  Ala.  609,  36 
So.  781,  forbearance  by  debtor  to  interpose  defense  to  action  by  cred- 
itor is  consideration  for  agreement  by  creditor  to  pay  debtor's  debt 
to  third  person;  Duck  v.  Antle,  5  Okl.  156,  47  Pac.  1057,  answer  in 
suit  on  note  that  it  was  given  as  consideration  for  dismissal  of  con- 
test of  homestead  entry,  which  was  prosecuted  only  to  extort  money^ 
■tates  good  defense. 
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5  Pet,  115-130.  8  L.  65,  UNITED  STATES  ▼.  UKGEY. 

S7I  2  (m,  ItO).    United  SUtei  maj  contract. 

Approred  in  8iiiitb  r.  United  Statei,  5  Ariz,  64,  45  Pme.  844,  where 
bond  of  receiver  of  public  moneys  of  land  district  was  increased  hf 
direction  of  President  over  amount  required  bj  statute,  it  was  not 
?«id;  Dudley  v.  Bice^  119  Wis,  100,  95  N.  W*  937,  where  bond  of 
gutrdiaa  sf  lunatic  was  conditioned  to  pay  over  amount  found  duo 
on  settlement,  it  was  enforceable  aa  voluntary  bond,  though  court  had 
as  jurisdiction  of  guardianship  proceedings. 

S7I  4  (HI,  161).    Bond  exacted  for  public  officer. 

Approved  In  Commissioners  of  Logan  Co.  v.  Harvey,  6  OkL  632,  58 
Pie*  403,  holding  void  bond  exacted  of  official  where  statute  did  not 
require  bond  aa  condition  precedent  to  discharge  of  duties. 

Di&tiDguishcd  in  United  States  Fidelity  etc.  Co.  v.  United  States, 
120  Fed.  553,  554,  bond  required  from  lodian  agent  coutaining  pro- 
Tisioni  Qot  required  by  law  not  void  when  conditions  not  in  viola^ 
lion  of  lair. 

5  Ptt  151-159,  8  L.  T9,  HENDBE80N  t.  GBIFFIN. 

Sjl.  1  (m^  164).    Following  ttatt  statutory  coustruetion. 

Distinguished  in  Davia  ▼.  Commonwealth  Land  etc,  Co.,  141  Fed. 
71fl,  where^  pending  soitt  to  quiet  title  in  federal  court  which  in- 
volved question  of  boundary,  replevin  to  recover  logs  begun  in  stats 
court  ind  issues  framed  to  cover  boundaries,  and  owners  not  parties 
Uiereto,  state  decision  not  binding  on  federal  court. 

5  Pet.  190  223,  8  L.  92,  EX  PABTE  CBANE. 

(m,  166.)  Miscellaneoui,  Cited  in  Cassett  ▼.  Mitchell  Coal  k 
Coke  Co.^  150  Fed.  43,  as  to  diBCretionary  right  to  permit  amendments 
^T  grtot  new  trials. 

5  Pet  224  232,  8  L.  105,  YEATON  v.  LYNN. 

(ni,  168.)  Miscellaneous.  Cited  in  Leahy  v.  Haworth,  141  Fed. 
854,  foreign  executor  may  sue  in  federal  court  to  foreclose  mortgage 
belonging  to  testator's  estate,  and  subsequent  taking  out  of  ancillary 
Ictteri  in  local  jurisdictioii  relates  back  to  filing  of  bilL 

5  Pet  233-247,  8  L.  108,  PATTERSON  ▼.  WINN. 

fijL  1  {m,  169).     What  eonstitutes  our  common  law. 

Approved  in  In  re  Burkell,  2  Alaska,  118,  stealing  of  dog  ii  larceny; 
^AlenUne  v.  Boberts,  1  Alaska,  541,  issuance  and  service  of  order  of 
*rre«t  ill  civil  action  on  Sunday  is  void;  Johnson  v.  Union  Pac.  Coal 
Co^i  U  Utah,  58,  76  Pac.  1092,  67  L.  R.  A,  506,  construing  Bev.  St 
^P'  1899,  f  2695,  adopting  common  law. 
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6  Pot.  264-283,  8  L.  120,  CATH€AET  v.  BOBINSON. 

8yl*  2  (in,  172).     Specific  performaocc — Fraud — UnreatonabletieBi. 

Approved  in  Marks  v.  Gatea,  2  Alaska,  527,  refueiDg  to  apecificalljr 
enforce  grobitake  contract  as  vague,  uncertain,  unjust  and  perpetual; 
Schneider  v,  Schneider,  125  Iowa,  16,  98  N.  W.  164,  refusing  speciflo 
performance  of  contract  to  aeU  realty  between  paitiea  in  fiduciary 
relation  where  contract  obtained  bj  fraud. 

8yl.  4  {HI,  172),    Unfairness  giving  right  to  equitable  relief. 
Approved  in  Ferguson  r*  Blaekwell^  S  OkL  498,  51  Pac.  650,  follow- 
ing rule. 

Syl.  6  (HI,  173).    Equity-^Decree  at  to  legal  matteri. 

Approved  in  MarthinBon  v.  King,  150  Fed.  54,  denying  ipeeiftc  per- 
formance of  option  to  purchase  cross-tie  outfit  where  seller  sold  di* 
rect  to  buyer's  vendee;  Clinton  v.  Shugart,  126  Iowa,  188,  101  N.  W. 
789,  where,  under  contract  for  conveyance  of  land  in  future,  vendor 
was  to  pay  taxes  until  conveyance,  and  he  failed  so  to  do  and  vendee 
tendered  purchase  price  less  taxes  on  day  contract  matured,  vendee 
entitled  to  specific  performance;  Lowry  v.  Mitchell,  14  Okh  24S, 
78  PaCp  381,  defendant  in  forcible  entry  and  detainer  may  plead 
former  judgment  in  suit  to  enjoin  defendant  from  interfering  with 
plaintiff ^s  poBsesBiou,  which  allowed  defendant  possession  pending 
further  hearing;  diBBcnting  opinion  in  Hawley  v.  Griffin,  121  Iowa, 
703,  07  N.  W.  90y  majority  holding  where  heirs  of  deceased  owner 
on  securing  vacation  of  decree  in  suit  to  quiet  title  by  grantees  in  tax 
deed  against  owner,  who  was  insane  and  did  not  appear,  cannot 
defend  suit  by  setting  up  right  of  redemption  conferred  by  Code, 
§§  892,  893, 

8yl,  7  {III,  173).     Construction  of  adopted  statutes. 

Approved  in  Johnson  v.  Union  Pac.  Coal  Co.,  28  Utah^  57,  76  Pae. 
1092,  67  L.  B.  A.  506,  construing  Eev.  St.  Wyo.  1899,  %  2695,  adopting 
common  law. 

6  Pet.  284  291,  8  L.  127,  NEW  JEESEY  v.  NEW  YOHK. 

Syl.  2  (m,  175).     Equity — Service  of  subpoena. 

Approved  in  dissenting  opinion  in  Henry  v.  State,  87  Miss*  95,  3^ 
So.  884,  majority  holding  under  constitution  governor  cannot  sue  in 
name  of  state. 

5  Pet,  292-303,  8  L.  130,  SMITH  v.  UNITED  STATES. 
Syl.  9  {HI,  177).    Treasury  transcript  as  evidence. 
Approved  in  United  States  v.  Fieraon,   145  Fed.  817,  in  action  on 

bond    of   Indian    agent,    introduction    of    duly   certified    transcript   of 

books  and  proceed inga  of  treasury  department  established  prima  faci» 

case  for  government* 
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$  Pet  319357,  8  L,  140,  CLABK  ▼.  COtJRTNET. 

8jl  1  (in,  178).    Proof  of  handwritiiig  of  dead  witneM. 

Approved  in  Keely  v,  Moore,  196  U.  9.  41,  49  L.  379,  25  Sup.  Ct, 
169,  Applying  rule  to  proof  of  execution  of  will. 

&7I.  5  (m,  17d).    AdirerBO  poAaosaion — Owner's  possession  of    p^rt. 

Approved  in  United  States  Min.  Co.  t.  Lswsoo^  134  Fed.  772,  67 
CCA.  587,  bill  tu  quiet  title  aJleging  possession  and  ownership 
of  fflining  claim  in  complainant  is  not  insnfSc^ient,  because  it  also 
shows  that  defendant  bas  through  underground  workings  wrongfullj 
entered  and  removed  ore  beneath  surface  of  claim. 

Syl  7  (m,  179),     Possession  under  deed — Limits. 

Approved  in  Haggart  v.  Bannej,  73  Ark.  353,  84  8.  W.  706,  following 
role; 

5  Pet  358-372,  8  L.  154,  TAYLOE  r.  THOMSON. 

Sjl.  B  (m^   182).    Statutes   regulating  judgment  Hens^Bulea  of 

property. 

Apprt^ved  in  dissenting  opinion  in  Woodruff  ▼.  Wallace,  3  Ok), 
381,  41  Pac.  368,  majority  holding  district  court  may,  by  injuncttoo, 
give  excJusive  possession  to  successful  contestant  before  land  office. 

5  Pet  373-389,  8  L.  159,  PABRAR  v.  UOTTED  STATES. 

8yl  1  (m,  182)*     Surety  not  liable  beyond  penalty. 

Approved  in  Board  of  Education  v.  National  Surety  Co,,  1S3  Mo. 
184,  82  8.  W.  75,  in  action  on  bond  to  secure  performance  of  building 
contTWtj  judgment  for  full  amount  of  bond  with  interest  is  erroneous. 

BiMinguished  in  Greer  v.  McNeal,  11  Okh  541,  69  Pae.  898,  soretiea 
on  sdzmaistrator 's  bond  are  liable  for  all  moneys  shown  on  final  aet- 
tleznent  to  have  come  into  his  hands. 

8yL  4  (in,  183).  Surety — Liability  for  past  miscooduct. 
Approved  in  United  States  ete,  Co.  v.  Pultz,  76  Ark.  415,  89  8.  W, 
^T  v^here,  as  condition  for  doing  business,  insurance  eompany  must 
give  bond  for  prompt  payment  of  claims,  and  bond  dated  March  1^ 
1900^  for  one  year  was  not  approved  until  March  IGtb,  it  covered  6re 
occurring  March  2,  1900;  Lake  Co.  v.  Neilon,  4  Or.  17,  74  Pac.  213, 
Applying  Tule  to  tureties  on  tax  eolleetor'a  bond. 

5  Pet  390  397,  8  L.  166,  8HANKLAND  ▼.  MAYOR  ETC.  OF  WASH- 
INGTON. 

fijl.  4  (m,  186).    Parol  evidence  to  vary  writing. 

Approved  in  Blue  Mt.  Iron  etc.  Co,  v,  Portner,  131  Fed.  60,  65  C. 
C*  A.  295j  where  order  of  court  appointing  receiver  for  corporation 
^^9  in  writing,  parol  evidence  of  judge  who  made  order  was  inad- 
"^ble  to  show  grounds  thereof;  Gill  v.  General  Electric  Co.,  129 
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Fed.  351,  64  G.  C.  A.  99,  where  series  of  writings  intended  to  em- 
body entire  contract  from  which  it  appeared  that  one  of  defendants 
was  joint  contractor,  parol  evidence  inadmissible  to  vary  his  eon- 
nection  therewith. 

5  Pet.  398-401,  8  L.  168,  HINDS  v.  VATTIEB. 
Syl.  2  (m,  186).    Judicial  notice  of  state  laws. 
See  113  Am.  St.  Bep.  873,  note. 

5  Pet.  402-448,  8  L.  170,  BBADSTBEET  ▼.  HUNTINGTON. 
Syl.  1  (ni,  187).    Disseisin — ^Deed  hy  one  without  title. 
See  109  Am.  St.  Bep.  612,  note. 

5  Pet.  457-469,  8  L.  190,  HAWKINS  v.  BABNEY. 

Syl.  1  (in,  19lO).    Limitations — Beasonableness  of  time. 

Approved  in  Lamb  v.  Powder  Biv.  etc.  Co.,  132  Fed.  438,  67  L.  B. 
A.  558,  65  C.  G.  A.  570,  Colorado  act  of  1899,  prescribing  limitations 
on  actions  on  foreign  judgments,  is  void  as  applied  to  action  on  foreign 
judgment  based  on  contract  rendered  prior  to  passage  of  action. 

Syl.  6  (m,  192).    Burden  of  proof — Exception  in  deed. 
Approved  in  Davis  ▼.  Commonwealth  Land  etc.  Co.,  141  Fed.  733, 
applying  rule  in  suit  to  quiet  title. 

5  Pet.  470-478,  8  L.  195,  LEWIS  v.  MABSHALL. 

Syl.  6  (in,  193).    Bible  entries  to  prove  death. 

Approved  in  Collins  v.  German-American  etc.  Assn.,  112  Mo.  App. 
219,  220,  86  S.  W.  894,  admitting  Irish  church  baptismal  record  as 
evidence  of  pedigree  and  of  entries  therein  though  party  making  en- 
tries is  dead;  Murray  v.  Supreme  Hive,  L.  0.  T.  M.,  112  Tenn.  680, 
80  S.  W.  831,  reports  of  boards  of  health  and  census  reports  are  com- 
petent evidence  on  questions  of  age  and  pedigree  on  hearing  of  com- 
plaint for  expulsion  from  benefit  society. 

5  Pet.  485-494,  8  L.  200,   PEYTON  v.  SMITH. 

Syl.  3  (m,  194).    Tenant  cannot  contest  landlord's  possession. 

Approved  in  Stover  v.  Davis,  57  W.  Va.  204,  49  S.  E.  1026,  following 
rule. 

Syl.  6  (m,  195).    Forcible  entry  judgment  for  defendant. 

See  112  Am.  St.  Bep.  40,  note. 

Syl.  7  (m,  195).    Possession  of  tenant  is  landlord's. 

Approved  in  Hagar  v.  Wikoff,  2  Okl.  585,  39  Pac.  282,  one  going 
into  possession  of  town  lot  on  public  land  as  tenant  of  one  who  has 
erected  building  thereon  cannot  assert  claim  adverse  to  landlord  on* 
til  vacation  of  premises. 
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5  Pet  405-7X7 


n  Pflt  495  504,  8  L.  204,  FOWLES  t*  LAWBSON. 
67L  1  (HI,  196).  Equity  jomdiction  over  aecouiiU, 
Approred  ia  Hosier  Odnetr.  Co.  ▼.  National  Bank  of  Commeree,  35  Ind. 
App.  276,  73  N.  E,  1008,  action  to  recover  for  good*  eold  is 
at  Uw  and  triable  hy  jntj,  thongh  complaint  allegee  defendant  im 
entitled  to  certain  credits,  which  sum  cannot  be  stated  becanse  nn- 
kMwn  to  plaintiff,  and  concludes  with  prajer  for  accounting. 

S7I  2  (m,  197).    Objection  to  jnriadiction  raised  sua  sponte. 

Approved  in  Allen  t*  Myeia,  1  Alaska,  117,  after  applicant  for 
pstent  iisfl  initiated  proceedings  in  land  office  nnder  Be  v.  St.,  f  |  2325, 
2326,  independent  suit  to  quiet  title  Is  not  maintainable. 

5  Pet  518  528,  8  L.  212,  SMITH  ▼.  UNION  BANK  OF  QEOBQE* 

TOWN. 

Bjtl  (tU,  198).  Law  governing  distribution  of  estates^ 
Approved  in  Lewis  v.  Butbcrford,  71  Ark.  220,  72  a  W,  374,  wbero 
«n  deatk  of  nonresident  leaving  property  here,  administrators  ap- 
foioted  in  both  states,  probate  court  here  could  not  order  aneillary 
adminiitrator  to  paj  to  primary  administrator  assets  so  thai  ml) 
creditors  would  receive  equal  percentage  of  debts. 

87I  2  (ni»  198),     Goods  within  state  subject  to  its  laws. 

Approved  in  Manlej  t,  Majer,  68  Kan.  383,  75  Pac.  552,  upholding 
AdnJniBtrator's  Act,  {  203,  relative  to  enforcing  of  contracts  of  non- 
rciideat  decedents  who  owned  realty  in  Kansas,  by  attachment  in 
suit  against  nonresident  executor;  Cooper  v.  Philadelphia  Worsted 
€0,  (Lees  V,  Harding  etc.  Co.),  68  N.  J.  £q*  625,  60  Atl.  353,  contract 
^ith  reference  to  title  to  machinery  situated  in  another  state  made 
there  between  resident  thereof  and  New  Jersey  corporation,  and  is 
to  be  there  performed,  is  governed  by  law  of  that  state. 

^  Fii  529-579,  8  L.  216,  WINSHIP  v,  BANK  OP  UNITED  STATES. 

8yl*2  (m,  199).    Partner's  authority  tomorrow. 

Approved  in  tTnion  Nat*  Bank  v.  Neill,  149  Fed,  710,  upholding 
liability  of  firm  to  bona  fide  holder  on  accommodation  note  signed 
^7  inemher  in  firm  name« 

«  P«t  675-717,  8  L,  268,  SHEPPABD  v.  TAYLOB. 
8yL  1  (m,  20$).     Admiralty — Lien  on  proceeds  of  vesaeL 
Approved  in  The  Conveyor,  147  Fed.  591,  592,  seamen  having  liens 
f^r  wages  on  vessel  which  was  sunk  may  enforce  same  against  in- 
■annte  money  paid  on  account  of  loss,  subject  only  to  claims  for 
^Uge,  where  proceeds  of  sale  of  vessel  are  iasufEcient  to  pay  same; 
Bank  of  British  N»  A.  ▼.  Freights  etc.  of  Huttou,  137  Fed.  538,  70 
C*  0.  A.  118,  where  bank  had  maritime  lien  on  freights  of  certain 
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vessels  for  advances,  it  was  entitled  to  enforce  same  in  admiralty  in 
rem,  regardless  of  fact  that  it  also  had  lien  enforceable  in  eqoitj. 

5  Pet.  718-723,  8  L.  285,  POTTEB  v.  GAEDNEB. 

(m,  212.)  Miscellaneous.  Cited  in  Johnson  v.  Georgia  Loan  eta. 
Co.,  141  Fed.  597,  bona  fide  purchaser  must  allege  and  prove  want  of 
notice  and  actual  payment  of  purchase  price  independently  of  recitals 
in  deed. 


VI  PETERS. 


6  Pet.  8-19,  8  L.  299,  UNITED  STATES  BANE  v.  BANE  OF  WASH- 
INGTON. 

SyL  2   (m,  213).    Bestoration  on  reversal  of  judgment. 

Approved  in  The  Eliza  Lines,  132  Fed.  244,  65  C.  C.  A.  538,  one  who 
acted  as  agent  for  party  in  obtaining  erroneous  judgment  directing  sale 
of  cargo,  but  who  was  not  party  to  record  and  had  no  personal  interest 
in  suit,  cannot  be  held  in  damages  as  tort-feasor  on  account  of  sale; 
Chambliss  v.  Hass,  125  Iowa,  491, 101  N.  W.  155,  68  L.  B.  A.  126,  where 
defendant  appealed  and  judgment  affirmed,  and  paid  on  execution,  it 
is  no  ground  for  denial  of  new  trial  for  newly  discovered  evidence. 

SyL  5  (m,  215).    Beversal  after  execution. 

Approved  in  Embry  v.  Galbreath,  110  Tenn.  301,  75  S.  W.  1017,  agent 
employed  by  grantor  under,  trust  deed  to  collect  rents  is  not  affected 
by  notice  that  purchaser  at  foreclosure  claimed  property  and  would  hold 
agent  for  rents  collected;  North  Chicago  St.  B.  Co.  v.  North  Chicago 
Union  Tr.  Co.,  150  Fed.  628,  arguendo. 

Syl.  6  (in,  216).    Effect  of  reversal  on  rights. 

Approved  in  Harrigan  v.  Gilchrist,  121  Wis.  441,  99  N.  W.  1009, 
applying  rule  where  amount  allowed  receiver  for  attorney's  fee  was  re- 
duced. 

6  Pet.  29-40,  8  L.  308,  UNITED  STATES    v.    BANK    OF    NOBTH 
CABOLINA. 

Syl.  3  (III,  217).    *'Due"  means  owing. 

Approved  in  Pope  v.  Matthews,  125  Ga.  347,  54  S.  E.  154,  construing 
act  of  1905,  requiring  all  taxes  due  state  and  county  by  persons  re- 
siding in  or  on  property  in  new  county  to  be  paid  to  collector  of  county 
from  which  territory  taken. 

Syl.  5  (m,  218).    Statutory  construction — Long  acquiescence. 

Approved  in  Pitts  v.  Logan  County,  3  Okl.  740,  41  Pac.  591,  holding 
void  territorial  act  regulating  accounting  of  fees  of  district  court 
clerks. 


e  Pet  61-ea,  8  l.  sig,  united  states  bank  ▼,  dunn. 

8yl  %  (in,  221).    Parol  to  vary  writiiig, 

AppfOfed  in  Earlo  v.  EnoSj  130  Fed,  470,  parol  agreement  hy  bank, 
mde  ftt  time  of  delivery  of  accommodation  note  and  its  discount  b]r 
baokt  that  it  would  not  look  to  maker  for  payment,  cannot  be  shown  to 
defeat  ictioa  on  note. 

6  Pet  62*67,  8  L,  320,  MILLER  v.  McINTYEE. 

Syl  2  (in,  225)*    Limitations — Amendment  adding  new  partiea. 

Approted  in  United  Statea  v.  Martinez,  195  U.  8.  473,  49  L.  283,  25 
Snp.  Ct.  80,  petition  in  action  tinder  Indian  deprcdntion  act  in  whieb 
wroDg  iHeged  to  have  been  done  by  particular  tribe  cannot  be  ameiidefi 
ifter  etpiration  of  three  year  limitation  prescribed  hj  act,  by  atating 
dlifertiit  tribe  ai  wrongdoer. 

«  Pet  68  85,  8  L.  322,  SMITH  t.  BELL. 

Bjl  I  (m,  227)*     Testator '8  intention  prcvaili* 

ApproTed  in  Anderson  v*  Meaainger,  146  Fed.  938,  conatniing  will 
which  declared  that  if  either  of  testator's  sons  died  without  iaaue^  eur- 
fiTor  ibould  take  his  estate,  and  if  survivor  died  withDut  lineal  de* 
leeodinta,  then  estate  divided  among  brother  and  Bisters  of  testator 

Byl  2  (in,  229).     Wills — Construction  of  ambiguous  expresaiona. 

Approved  in  Burnea  v.  Burnes,  137  Fed.  792,  70  C,  C.  A.  357,  where 
«il1  detiaed  property  to  brothers  and  expreaaed  desire  that  they  should! 
■dopt  testator's  children  as  hia  heirs,  so  that  they  would  share  equally 
with  their  children,  no  trust  in  &vot  of  ehildien  created. 

^i4(m,  230).    WUls— Life  estate* 

Approved  in  Coats  v.  Harris,  9  Idaho,  466,  75  Pac.  245,  will  givJTig  t© 
*if«li/e  estate  and  son  all  property  after  her  death  empowers  son  to 
f^TtJ  to  mother  and  her  heirs  and  aaaigns,  prnperty  to  become  his  after 
fcw  d«sth ;  dissenting  opinion  in  Meyer  v.  Weiler,  121  Iowa,  62,  65,  95 
^-  W.  258»  259,  majority  holding  bequeat  to  wife  of  all  property  re- 
^tia{  intention  to  make  her  sole  residuary  legatee  and  owner,  but  con- 
^tloncd  that  part  remaining  on  her  death  should  go  to  their  heirs, 
<i<Kted  fee  in  wife  and  conditional  limitation  was  void. 

iJiitiugnished  in  Widows'  Home  v.  Lippardt,  70  Ohio  St.  281,  287, 
^  m,  290,  71  N.  E.  772,  773,  774,  will  giving  wife  all  estate,  and 
P'^'idiag  that  after  her  death  if  there  is  anything  left  H.  shall  be 
^hntetl  in  certain  way,  givei  widow  power  to  convey  fee. 

5jl  8  (in,  232).    Wills— Primary  intent  controls, 

ApproTed  in  Wheeler  v.  Long,  128  Iowa,  046,  105  N*  W.  162,  where 
•*2  five  daughter  realty  but  subsequent  pamgraphs  provided  that  if 
Aidisd  before  reaching  maturity  property  to  be  divided  between  others, 
^  it  she  married  before  mattirity  she  should  come  into  full  control, 
^iai  not  reduced  to  life  estate. 
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6  Pet  95-101,  8  L.  332,  PEIBSOLL  t.  ELLIOTT. 
SyL  2  (m,  235).  Cancellation  of  deed  void  on  face: 
Distinguished  in  Shewalter  ▼.  Lexington,  143  Fed.  166,  where  suit  WM 

brought  in  federal  court  to  quiet  title  as  against  street  improvement  eer- 

tificates  amounting  to  leas  than   $2,000,  amount    of    certificates   flzad 

jurisdictional  amount 

6  Pet.  124-140,  8  L.  342,  SICABD  v.  DAVIS. 

SyL  1  (in,  237).    Object  of  acknowledgment  of  deeds. 

Approved  in  Whalon  v.  North  Platte  Canal  etc.  Co.,  11  W70.  848, 
71  Pac  1000,  unacknowledged  and  unrecorded  transfers  of  permits  to 
construct  irrigation  ditch  pass  title  as  between  parties. 

SyL  6  (m,  239).    Limitations — Amendment  adding  new  cause. 

Approved  in  Patillo  v.  Allen  West  Com.  Co.,  131  Fed.  681,  65  C.  C. 
A.  508,  where  complaint  stated  facts  from  which  there  is  presumptiom 
of  promise  to  pay  balance  of  account  stated,  and  demanded  judgment 
therefor,  amendment  adding  averment  of  promise  to  pay  balance  pre- 
sents no  new  cause  of  action;  Covington  v.  Berry,  76  Ark.  464,  88  S.  W. 
1006,  where  second  action  of  ejectment  instituted  after  nonsuit  in  first 
is  based  on  title  acquired  by  plaintiff  subsequent  to  commencement  of 
first  action,  limitations  do  not  cease  to  run  against  second  action  till 
commencement  thereof. 

6  Pet  141,  142,  8  L.  348,  UNITED  STATES  ▼.  PAUL. 

Syl.  1  (m,  239).    Federal  crimes — State  laws. 

Approved  in  HoUister  v.  United  States,  145  Fed.  778,  779,  uphold- 
ing 32  Stat.  793,  adopting  punishment  provided  for  like  offenses  in 
South  Dakota,  for  offenses  on  Indian  reservation. 

6  Pet  143150,  8  L.  349,  OLIYEB  ▼.  ALEXANDEB. 

Syl.  4  (m,  240).    Admiralty  appeal — Joinder  of  joint  libelants. 

Approved  in  The  Joseph  B.  Thomas,  148  Fed.  767,  following  rule; 
Feely  v.  Bryan,  55  W.  Va.  592,  47  S.  E.  310,  where  several  creditors 
with  separate  demands  attack  mortgage  as  preference,  and  decree 
adjudges  property  to  be  for  benefit  of  all  insolvent's  creditors,  sums 
due  complainants  cannot  be  added  to  give  appellate  jurisdiction. 

6  Pet  172-204,  8  L.  359,  COX  ▼.  UNITED  STATEa 
Syl.  1  (m,  243).    Appeal  by  principal  and  surety. 
Approved  in  Grunberg  v.  United  States,  145  Fed.  84,  arguendo. 

6  Pet.  216,  217,  8  L.  375,  EX  PABTB  BOBEBTS. 
Syl.  1  (m,  247).    Mandamus  to  set  aside  default 
Bee  98  Am.  8t  Bep.  901,  note. 


m 


Note!  on  TJ.  a  BeporU. 
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e  Pet  118-249,  9  L.  t76,  GRANT  ▼.  BAYHONB, 

Bfi  Z  (Ulf  247).    Correction  of  defective  patent. 

Approved  In  Thomson-Houston  Eleetrie  Co.  ▼.  Black  Biver  Tr.  Co^ 
135  Fed,  766,  68  C.  C.  A.  461,  though  changes  in  deicnption  in  speei* 
fication  of  reissued  patent  are  not  material,  and  claims  are  identical 
with  iome  of  those  of  original  patent,  such  facts  do  not  impeacJi  their 
▼alidity. 

8fL  4  (m,  248)*     Construction  of  patent  lawa. 

Approved  in  Cortelyon  r.  Chas.  Enen  Johnson  41  Co.,  138  Fed.  114, 
owner  of  patent  for  rotary  ncostyJe,  used  for  stencil  du plica tion,  may 
lell  tDtchin^  under  restriction  that  they  be  used  only  with  paper  and 
ifilt  made  hy  owner;  dissenting  opinion  in  Continental  Paper  Bag  Co, 
T,  Eaitem  Paper  Bag  Co.,  150  Fed*  747,  majority  holding  void  LiddeU 
pat«nt  No,  558,d69,  for  paper  bag  maGhinoj  Bobba-Merril  Oo*  v, 
Strauif  139  Fed.  169,  arguendo, 

e  Pet  291  301,  8  L,  402,  OBEEN  r,  NEAL. 

flyL  3  (in,  257).    Following  ehange  in  state  statntory  eonstroctioa. 

Approved  in  Yocum  v,  Parker,  134  Fed.  212,  67  C  G.  A*  227,  apply 
in|;  rale  in  construing  devise  of  land« 

6  Pet.  302-316,  8  L.  40€.  OKEENLEAF  t.  BIBTH. 

flyl  5  (m,  259).    Ejectment — Burden  of  proof. 

Approved  in  BoWnson  v,  Lowe,  56  W.  Va.  312,  49  8.  E.  252,  ana 
AliatUi  V,  Casey,  45  Or,  190,  76  Pac.  1085,  both  following  nilp;  Davis 
▼.  Commonwealth  Land  ete.  Co.,  141  Fed.  733,  applying  principle  in 
nut  to  quiet  title. 

6  Pet,  a23  327,  7  U  414,  NEW  JEBSEY  v,  NEW  YORK. 

8yi  1  (m,  261).    Demurrer  it  appearance. 

Approved  in  United  States  v.  Grief  en  (Say  re  etc.  Co.  r.  Grief  en),  72 
^.  J*  L  3,  60  Atl.  513,  filing  of  demurrer  waives  objection  to  juris* 
dii!tioii  over  person;  Groel  v.  United  Elec.  Co.^  68  N.  J.  Eq.  250,  5d 
Ala,  641^  under  Chancery  Act,  g  3,  plea  by  foreign  corporation  in  suit 
"1  wbich  perfional  decree  sought,  reciting  that  defendant  appears  by 
oflicen  aolely  to  object  to  juHidiction,  is  sufEcient, 

€  Pet  323-347,  8  L.  415,  BOABDMAN  v.  BEED. 

8yl  1  (in,  261),    Hearsay  evidence  to  prove  boundaries. 

Approved  in  Ivey  v.  Cowart,  124  Ga.  162,  110  Am.  St.  Bep.  163,  52 
^  E,  438»  following  mlo. 

Syl  9  (m,  264).    Bepugnant  call  in  patent. 

Approved  in  United  States  v.  Utah  etc.  Stage  Co,,  199  U.  S.  423» 
50  L,  255,  26  Sup.  Ct.  69,  inerease  in  eervice  required  on  mail  route  as 
ns^t  of   establishment   of   new    distributing  8tatioQ|   amounting   to 
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three  hundred  thousand  miles  of  additional  transfer  senrice,  cannot 
be  required  by  postmaster  without  extra  compensation;  American 
Bonding  Co.  ▼.  Pueblo  Inv.  Co.,  150  Fed.  27,  construing  lessee's  agree- 
ment and  bond  to  install  heating  plant  and  to  pay  for  same  to  end  that 
no  lien  should  be  fastened  on  property;  United  States  etc.  Co.  v.  Board 
of  Commrs.,  145  Fed.  148,  construing  fidelity  bond  given  by  cashier  of 
bank  made  depository  of  county  funds;  Luhrig  Coal  Co.  ▼.  Jones  etc 
Co.,  141  Fed.  622,  construing  contract  of  sale  of  coal  for  future  delivery. 

6  Pet.  389-403,  8  L.  437,  WATTS  v.  WADDLE. 

Syl.  6  (III,  271).    Belief  granted  under  general  prayer. 

Approved  in  Batliif  v.  Sommers,  55  W.  Va.  37,  46  8.  E.  715,  deter- 
mining right  to  amend  bill  to  bring  in  necessary  party  as  shown  by 
•vidence. 

SyL  7  (III,  271).    Compelling  conveyance  of  extraterritorial  lands. 

Approved  in  State  v.  District  Court,  94  Minn.  372,  102  N.  W.  870, 
action  to  cancel  contract  for  sale  of  land  on  ground  of  fraud  and  for 
recovery  of  purchase  price  paid  before  fraud  discovered  is  transitory. 

6  Pet.  404-430,  8  L.  443,  McLANE  v.  UNITED  STATEa 

Syl.  2  (in,  271).    Belease  of  forfeiture. 

Approved  in  Marvin  v.  Trout,  199  U.  8.  225,  50  L.  162,  26  Sup.  Ct 
81,  upholding  Ohio  Bev.  St.,  S  4275,  authorizing  action  to  subject  build- 
ing knowingly  permitted  to  be  used  for  gambling  purposes  to  payment 
of  judgment  obtained  by  informer  for  recovery  of  money  lost  there  at 
play. 

6  Pet.  431-444,  8  L.  452,  CINCINNATI  v.  WHITE. 

Syl.  5  (HI,  275).    Dedication — Fee  in  original  owner. 

Approved  in  Nelson  v.  Bandolph,  222  HI.  538,  78  N.  E.  916,  under 
Bev.  Laws  1833,  p.  599,  §  1,  providing  that  plats  of  towns  be  made  by 
county  surveyor,  plat  not  made  by  surveyor  does  not  affect  dedication 
of  streets ;  Anderson  v.  Messinger,  146  Fed.  948,  arguendo. 

Syl.  6  (HI,  275).     Owner  cannot  revoke  dedication. 
Approved  in  Wilkins  v.  Chicago  etc.  B.  B.  Co.,  110  Tenn.  450,  75  8. 
W.  1032,  arguendo. 

Syl.  7  (III,  278).     Construction  of  dedications. 

Cited  in  Lomax  v.  Phillips,  113  La.  858,  37  So.  780,  arguendo. 

See  106  Am.  St.  Bep.  239,  note. 

Syl.  10  (III,  282).     Ejectment  by  owner  of  dedicated  land. 

Approved  in  Conrad t  v.  Miller,  2  Alaska,  436,  injunction  lies  to  pre- 
vent erection  of  wharves  or  warehouses  by  private  persons  on  publie 
highway  or  navigable  streams  in  front  of  plaintiff's  property,  where  hm 
■hows  special  injury. 


us 
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e  Fet  470-621 


BlitiiiguiBBed  in  Bork  t.  Uoited  N.  J.  otc.  Co.,  70  N.  J.  L.  269,  103 
Ad.  St.  Rep.  $08»  57  Atl.  413,  64  L.  B.  A«  886^  owner  of  fee  of  land 
•ttbjeet  to  easement  of  public  bigbwaj  may  matntHia  eject meiit  agamtl 
intruder  who  appropriates  A  mo  to  purpoae  foreign  to  eftaemeiiL 

6  Pet.  470-497,  4  L.  467,  UNITED  STATES  v.  NOURSE. 
3jl.  5  (in,  286)*     Appeal — Dismissal  for  want  of  jurisdiction, 
AppfOTed  in  Miltimore  t.  Hoffmao^   125  Wi«.  562,   104  K  W.  S42, 
where  spp^al  from  justice's  court  was  perfected  and  circuit  court  found 
jufitice  had  no  jurisdictioii|  it  was  its  duty  to  dismiss  action* 

6  Pfet  498  514,  8  L,  477,  BABCLAY  ▼.  HOWELL'S  LESSEE* 

Syl  1  (ni,  286).     Ejectmeot — Description  of  premisee. 

See  101  Am.  St.  Bep.  118,  note. 

87I  2  (Illy  286).     Map  as  evidence  of  dedication. 

Approved  in  Evans  ▼.  Blankenabip^  4  AHi.  315,  39  Pac.  813^  deter- 
minioj  dedication  of  ktod  as  pubHc  square. 

Syl  6  (III,  289).     Property  dedicated  to  particulnr  uae^Beverter. 
Approved  in  Me  Alpine  t,  Cbicago  ete.  By*  Co.,  68  Kan.  214,  75  Pae, 
75,  64  L.  B.  A,  85,  following  rule. 

87L  10  (III,  291),    Dedication — Fee  remains  in  land  owner, 
8m  101  AnL  et  Bep.  104,  note. 

6  Pet.  515  597,  8  L.  483,  WOBCESTEB  v.  GEOBOIA. 
8yl  14  (HI,  297).    Construction  of  Indian  treaties. 
Approved  in  Conway  ▼.  United  States,  149  Fed,  266,  where  Ponca 
ijuiw  K?Iected  allotment  and  before  approval  thereof  she  married  an- 
r  slbttee,  and  later  each  made  separate  lieu  applications  and  by  mis* 
■lib  patent  issued  to  husband  as  head  of  family,  she  was  entitled  to  half 
•f  laad;  Winters  v.  United  States,  143  Fed.  746,  under  Indian  treaty  of 
IBSI,  Indians  residing  on  reservation  were  entitled  to  portion  of  waten 
Ijof  Hilk  river  for  irrigation  of  reservation  lands;   In  re  Heff,  197  U. 
\m,  49  L.  853,  25  Sup.  Ct.  506,  arguendo, 

Diitioguished  in  Delaware  Indians  ▼.  Cherokee  Nation,  193  U.  8.  140, 
^  I.  653,  24  Sup.  Ct.  342,  parol  evidence  of  understanding  of  parties 
tt  inadmissible  to  contradict  terms  of  agreement  of  1867  between  Dela- 
^resnd  Cherokee  nations, 

(m,  292.)  Miscellaneous.  Cited  in  Blevins  ▼.  Morledge,  5  Okl. 
14^.  47Pac.  1069,  words  giving  joint  authority  to  three  or  more  public 
officers  give  authority  to  majority  of  them. 

♦  hi  598-621,  8  L.  514,  CKANE  v.  MORRIS. 

Syl.  1  (m,  298).     Nonsuit  against  plaintiff  ^s  consent. 

Approved  in  Parks  v.  Southern  Rr.  Oo.»  14.^  FetL  -78,  on  making  mo- 
tiOB  by  defendant  for  diieciion  of  verdict  it  is  discretiouary  with  court 
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Co  grant  motion  and  to  refuse  plaintiff  nonsuit;  Huntt  t.  McNamee,  141 
Fed.  294,  after  plaintiff  submits  evidence  and  motion  for  direction  of 
verdict  by  defendant  has  been  submitted  and  sustained,  it  li  dis* 
cretionary  to  allow  nonsuit. 

Sjl.  7  (m,  300).    Prima  facie  evidence  not  disregarded. 

Approved  in  State  v.  Martin,  47  Or.  290,  83  Pac  852,  witness  ii» 
homicide  case  cannot  be  impeached  by  production  of  his  testimony  at 
inquest  where  stenographer  could  not  say  notes  contained  all  of  witness'' 
testimony. 

6  Pet.  622-633,  8  L.  523,  KELLY  t.  JACKSON. 

SyL  3  (III,  301).    Prima  facie  evidence  defined. 

Approved  in  State  v.  Dodds,  54  W.  Va.  300,  46  8.  E.  232,  foIlowin|r 
rule;  Tift  v.  Southern  By.  Co.,  138  Fed.  759,  act  to  regulate  commereo- 
creates  presumption  in  favor  of  commissioner's  report;  Gilpin  ▼.  Mis- 
souri etc.  By.  Co.,  197  Mo.  325,  94  S.  W.  871,  holding  prima  facie  ease- 
not  made  out  in  action  for  killing  of  mare  under  statute  making  rail- 
road liable  where  stock  killed  after  going  on  track  at  place  where  »» 
cattle-guards  existed. 

6  Pet.  648-660,  BOYLE  v.  ZACHBIE. 

Syl.  1  (in,  306).    No  error  from  refusal  to  quash  ezecutioB. 

Approved  in  King  v.  Davis,  137  Fed.  233,  where  ejectment  was  brought 
by  third  person  against  tenant,  and  landlord  had  no  knowledge  of  no- 
tion in  time  to  have  himself  made  party,  he  may  have  default  judgment 
against  tenant  opened,  and  be  allowed  to  defend. 

SyL  3  (III,  307).    Federal  equity  practice  not  governed  by  states. 
Approved  in  Brown  v.  Lanyon,  148  Fed.  842,  action  at  law  not  main- 
tainable for  recovery  of  profits  from  infringement  of  patent. 

Syl.  5  (in,  308).    Federal  execution — Effect  of  state  law. 

Approved  in  King  v.  Davis,  137  Fed.  241,  Va.  Code,  1887,  {  8566,  re- 
quiring filing  of  lis  pendens  in  office  of  clerk  of  court  in  county  where 
land  lies  does  not  apply  to  federal  courts. 

Syl.  6  (m,  309).    Stay  of  execution — Supersedeas  prior  to  levy. 

Approved  in  Thalheim  v.  damp  Phosphate  Co.,  48  Fla.  195,  87  8e» 
525,  Bev.  St.  1892,  §  1272,  does  not  have  effect  of  restoring  propertj^ 
levied  on  to  defendant  in  execution. 

6  Pet.  661-665,  8  L.  537,  EX  PABTE  DAVENPOBT. 
Syl.  1  (III,  309).  Mandamus  to  allow  double  plea. 
See  98  Am.  St.  Bep.  903,  note. 

6  Pet.  666-679,  8  L.  538,  LINDSEY  v.  MILLEB. 
SyL  1   (III,  310).     No  limitations  against  state. 
See  101  Am.  St  Bep.  151,  165,  182,  note. 
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I  Pet  691  760,  8  L.  547,  UNITED  STATES  ▼.  ABBEDONDa 
SyL  1  (m,  312).    Jurifldiction  defined* 

Approved  in  Franklin  Union  ▼.  People,  220  BL  366,  110  Am.  8t.  Rep. 
M,  77  K  E.  180,  fact  of  defect  of  parliee  doee  not  deprive  eourt  of 
iurisdiction  over  suit  for  injunction;  O'Brien  v.  People^  216  111  363, 108 
Am.  St,  Bep.  219,  75  N.  E,  112,  wbere  In  tuit  to  obtain  injunction  •  gat  nil 
ftriken,  defend&nta  were  served  with  process;  but  failed  to  file  an- 
iwea  or  demurrers,  court  acquired  jurisdiction  irrespective  of  defects 
is  bill 

Sjl  4  (in,  ^16).     Effect  of  f  OTemment  's  consent  to  suit. 

Afimed  in  Walker  y.  United  States,  130  Fed,  412,  wbere  marsbal  bas 
in  good  faitb  rendered  ac4«)unts  against  government,  covering  services  of 
deputiet,  wbicb  have  been  allowed  and  pAid|  government  cannot  recover 
meh  lums  after  lapse  of  years. 

Bjl  9  (III,  318).    Actual  fraud  not  presumed. 

Approved  in  Kesaler  r,  Enslej,  141  Fed.  137,  applying  rule  to  pur- 
ebaw  of  property  sf  corporation  by  director* 

87I.  13  (m,  319).     Acts  of  officers  not  presumed  usurped. 

Approved  in  McGuire  v.  Blount,  199  U.  8.  146,  50  L.  129,  26  Sup. 
Ct,  1,  docoments  which  show  probate  of  will  in  proceedings  bad  during 
Spa&iih  control  of  Florida,  and  judicial  sale  of  testator's  lands,  and 
beaf  svideaes  of  age  and  authenticity,  and  come  from  custody  of  United 
fiUtis  forveyor  general,  are  admissible  as  ancient  documents. 

SfL  le  (ni,  321).    Conclusiveness  of  finding  ef  public  officers. 

Approved  in  Eddy  ▼.  People,  218  lU.  616,  75  N.  E.  1072,  under  laws 
1S77,  board  of  trustees  in  passing  upon  application  for  pension  acts  im 
quasi  judicial  capacity,  and  its  finding  is  conclusive. 

87I 17  (HI,  323).    Judicial  questions — ^Acts  of  public  officers. 

Approved  in  Ward  v.  Board  of  Begents,  138  Fed.  378,  where  board  of 
rc^ota  of  college  were  authorized  by  statute  to  remove  professors  wheo* 
a^tr  best  interests  of  college  should  require,  ground  oq  which  profcsisor 
wu  removed  prior  to  expiration  of  contract  is  not  subject  for  judicial 
bvestigation ;  Threadgill  v.  Colcord,  16  OkL  469,  85  Pac*  710,  purchaser 
tt outer's  sale  who  is  himself  party  cannot  collaterally  attack  decree 
tn  imgularity. 

87I22  (in,  325).     Nothing  implied  in  public  grant, 
Approved  in  Knorville  Water  Co.  v.  Knoxville,  200  U.  6.  35,  50  Lu 
^.  £6  8up.  Ct.  224,  municipal  grant  of  watvrworka  franchise  does  not 
iapiiedly  devest  municipality  of  power  to  construct  its  own  waterworks^ 
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Syl  26  (JJl,  828).    Seisiii  presumed  from  title. 

Approved  in  Tyee  ConsoL  Min.  Co.  y.  Langstedt,  186  Fed.  128,  69 
G.  C.  A.  548,  no  disseisin  sufficient  to  start  statute  of  limitations  as 
against  locator  of  mining  claim  can  exist  prior  to  issuance  of  patent. 

S7I.  29  (III,  329).    Batification  of  treaty  relates  to  datSL 
Approved  in  In  re  Minook,  2  Alaska,  208,  construing  Bussiaa  treafgr 
with  reference  to  citizenship  of  half -breeds* 


Vn  PETERS. 


7  Pet.  117,  8  L.  587,  UNITED  STATES  v.  McDANIEL. 

S7I.  3  (m,  334).    Authority  of  departmental  heads  presumed. 

Approved  in  Benson  v.  Henkel,  198  U.  S.  12,  49  L.  923,  25  Sup.  Ct 
569,  objections  to  indictment  charging  violation  of  Bev.  St.,  §  5451,  in 
bribing  federal  officer  to  reveal  contents  of  reports  of  pending  land 
department  investigation,  are  not  available  in  proceedings  before  eom- 
missioner  for  removal  of  accused  to  another  federal  district. . 

S7I.  4  (m,  834).    Usage  as  evidence  of  construction  of  law. 

Approved  in  Walker  v.  United  States,  139  Fed.  416,  applying  role  in 
estopping  government  from  claiming  setoff  in  suit  by  marshal,  where 
items  of  setoff  allowed  and  audited  and  paid  to  deputies  for  services. 

Syl.  5  (III,  335).    Setoff  by  departmental  clerk. 

Approved  in  United  States  v.  Warren,  12  Okl.  365,  71  Pac.  690,  in 
action  by  United  States  defendant  may  plead  setoff  to  extent  of  demand 
made,  but  no  judgment  for  balance  in  his  favor  can  be  rendered. 

(HI,  334.)  Miscellaneous.  Cited  in  McDaid  v.  Territory  1  Okl. 
112,  30  Pac.  444,  as  to  right  to  appeal  to  courts  from  decision  of  local 
land  office. 

7  Pet.  28-50,  8  L.  596,  UNITED  STATES  v.  FILLEBROWN, 
Syl.  1  (III,  338).    Parol  proof  of  proceedings  of  boards. 
Approved  in  City  of  Denver  v.  Spencer,  34  Colo.  274,  2  L.  B.  A.  (N. 
S.)  47,  82  Pac.  591,  where  city  charter  did  not  specify  how  park  board 
should  act  or  that  record  of  its  acts  should  be  exclusive  evidence  thereof, 
parol  evidence  admissible  to  show  board  had  ordered  erection  of  stand. 

SyL  2  (III,  339).    Services  according  to  departmental  usage. 
Approved  in  United  States  v.  Schlierholz,  133  Fed.  335,  special  agent 
of  general  land  office  is  not  officer  of  United  States  within  extortion  meL 
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7  Pet  5M>8,  8  L.  004,  UNITED  STATES  t.  PEHCHEMAN. 

Sjl  2  (III,  341).    Cession  of  territory  preMrrei  propeitj  righti. 

Approved  in  In  re  Chave*,  149  Fed.  76,  on  bankruptcy  of  husband 
liivifig  only  conununity  estate,  claims  of  antenuptial  creditor  postponed 
till  satisfaction  of  community  creditors;  Catron  v,  Laughlin,  11  N.  M. 
630, 72  Pac,  31,  where  New  Mexico  surveyor  general  declared  Mexican 
Imd  grant  valid  and  recommended  its  confirmation  without  limitation 
u  to  quantity,  and  Congress  eon&rmed  grant  as  recommended  eonfir- 
m&tioB  is  declaration  that  title  to  all  land  claimed  if  valid. 

J  Pet.  99102,  8  L.  621,  MINOR  v.  TILLOTSON. 
SyL  1  (in,  347).  Secondary  evidence — ^Dlligcnce  to  obtain  orlgtnaL 
Distinguished  in  Brown  v.  Hajkins,  131  Fed.  €6,  65  C.  C*  A^  3o^, 
refuiiog  evidence  of  contents  of  plaintilF's  record-book  in  action 
by  distiller  to  recover  re  venae  taxea  illegally  collected,  where  col- 
lector took  books. 

T  Pit  113-129,  8  L.  <J26,  DOUGLASS  ▼•  BEYNOLOa 

Sjl  4  (m,  350) »     Construction  of  guaranties. 

Approved  in  First  Nat.  Bank  v.  Waddell,  T4  Ark.  248,  85  8.  W, 
41%  where  mortgage  issued  by  father  to  bank  to  cover  advances 
to  100  to  certain  sum,  payments  made  by  ton  within  amount  did  not 
4iKb&rge  mortgage. 

8yL  5  (m,  351),     Letter  of  credit  as  continuing  guaranty, 
ipproved  in  Bousa  v.  King,  69  B.  C.  174,  48  S.  E.  222,  surety  not 
feleased  by  extension  of  credit  bryond  amount  stipulated  in  contract* 

7  Pet  138-143,  8  L.  636,  UNITED  STATES  v.  MILLS. 

8fL  2  (m,  356).     Indictment  in  language  of  statute. 

Approved  in  United  States  ▼.  Allen,  150  Fed.  154,  holding  fndlct* 
ment  under  Rev,  St.,  |  4046,  for  embezslrment  of  money  order  funds, 
intaficient  where  it  does  not  allege  funds  came  into  defendant's 
poMcsaion  by  virtue  of  employment;  United  States  v.  Oreen«  136  Fed. 
^1,  643,  holding  insufficient  indictment  under  Bev.  St.^  |  &451|  for 
bribing  officer  with  check. 

7  Pet,  144-149,  8  L.  638,  PICKETT'S  HEIRS  v.  LEGERWOOD. 
8yl  1  (m,  359).     Failure  to  file  return  of  error  daring  term* 
Approved  in  Equitable  etc,  Soc.  v.  Tolbert,  145  Fed.  339,   where, 
eving  to   delay    in    payment    of    docket    fee,    record,    though    lofJged 
^th  clerk  in  time,  was  not  filed  until   five  days  after  return  day, 
™'^tioD  to  dismiss  writ  of  error  four  months  afterward  denied. 

Syl'  2  {HI,  359).     Error  prior  to  judgment  corrected  on  motion. 
Approved  in  Billups  v.  Freeman,  5  Ariz,  272,  58  Pac.  368,  arguendo, 
^  97  Am.  St.  Bep.  372,  note. 
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SjL  4  (m,  360).    When  coram  nobis  lies. 

Approved  in  King  ▼.  Davis,  137  Fed.  227,  233,  vacating  judgment 
in  ejectment  suit  brought  against  tenant  where  landlord  not  mad* 
party  to  suit;  Fugate  v.  State,  85  Miss.  04,  107  Am.  St.  Bep.  272, 
37  So.  556,  writ  of  error  coram  nobis  cannot  be  invoked  in  criminal 
proceeding  to  revoke  judgment  hj  showing  jurors  had  formed  opinion 
unfavorable  to  accused;  Hadlej  ▼.  Bemero,  103  Mo.  App.  668,  78 
'  S.  W.  68,  where,  on  appeal  from  justice  judgment,  question  of  Jur- 
isdiction for  failure  to  appeal  in  time  is  not  raised,  motion  in  nature 
of  writ  of  error  coram  nobis  will  not  lie. 

7  Pet.  150-163,  UNITED  STATES  ▼.  WILSON. 
Syl.  2  (m,  861).    Ptflrdon  defined. 

Approved  in  Territory  v.  Bichardson,  9  OkL  584,  60  Pae.  245,  40 
L.  B.  A.  440,  reaffirming  rule;  Fite  ▼.  State,  114  Tenn.  656,  88  &  W. 
943,  holding  void  statutory  provision  authorizing  deduction  of  iim« 
for  good  conduct.  , 

Syl.  7  (m,  363).    Pardon,  how  brought  before  court. 

Approved  in  Territory  v.  Bichardson,  9  Okl.  588,  60  Pac.  247,  40 
L.  B.  A.  440,  pardon  may  be  available  at  any  time  before  execatioa 
of  sentence. 

Syl.  8  (m,  363).    Pardon  annuls  offense. 

Approved  in  In  re  Briggs,  135  N.  C.  128,  47  S.  E.  405,  upholdinf^ 
Code,  §  1215,  providing  no  witness  can  refuse  to  testify  on  proseen- 
tion  relative  to  gambling,  but  providing  that  disclosures  mado  bj* 
him  cannot  be  used  against  him. 

7  Pet.  171-219,  8  L.  647,  HOLMES  ▼.  TBOUT. 

Syl.  3  (ni,  365).  Cancellation  of  deed — Orantor's  title  not  rein* 
stated. 

Approved  in  Clark  v.  Harper,  215  HI.  39,  74  N.  E.  67,  applying  mlfr 
where  deed  made  in  violation  of  injunctioh  was  destroyed  before  ree* 
ord. 

7  Pet.  222-242,  8  L.  665,  SAMPEYBEAC  ▼.  UNITED  BTATEa 
Syl.  1  (m,  366).    Betrospective  statutes  valid. 

Approved  in  Wallace  v.  Adams,  143  Fed.  726,  power  conferred  on 
Dawes  Commission  and  federal  courts  in  Indian  Territory  by  act  of 
1896,  and  on  supreme  court  by  act  of  1898,  to  determine  who  were 
citizens  of  Choctaw  nation,  was  legislative,  and  judgments  thereunder 
were  subject  to  subsequent  legislation  respecting  citizenship;  Boggs 
T.  Oaneard,  148  Cal.  721,  84  Pac.  199,  upholding  amendment  of  1903^ 
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to  Pol.  Code,  f  3443,  relating  to  conteatt  hy  preTioaa  lettlera  as  againai 
purchasers  who  made  applicatioii  for  purchase  prior  to  iti  paaaaga. 

87L I  (m,  3^7).     Grantee  conveys  only  hia  title, 

Approted  in  Lindblom  v.  Bocka,  14^  Fed.  663,  where  defendant  *a 
gnstor  had  no  title  nor  right  of  posscaaion  to  land  in  controversy 
at  time  he  attempted  to  sell  soch  right  of  possession  to  defendant, 
defeadaot  acquired  no  title  to  subject  matter  of  purchase  and  could 
not  STSil  himself  of  defense  of  bona  fide  purchaser;  Slaughter  v« 
Htllet  land  etc  Co.,  141  Fed.  293,  Texas  county  commissioner  ^s  courts 
nay  lease  school  lands  and  give  preferential  right  of  purchase  to 


7  Pet,  213-251,  8  L.  (572,  BABBON  t.  MATCH  AND  CITY  COUNCIL 
OF  BALTIMOBE. 

S7L  1  (m,  367)*    Fifth  amendment  not  applicable  to  states. 
Approved  in  Ex  parte  Munn^  140  Fed.  783,  federal   court  has  no 
power  on  habeas  corpus  to  discharge  prisoner  for  contempt  of  state 
<mii  in  refusing  to  answer  questions  aa  witness  on  ground  that  an* 
fwers  might  incriminate  him;  Town  of  Nahani  y.  United  States,  136 
Fed.  281,  69  li.  B.  A.   723,  70  C.  C,  A.   641,   determining   right   of 
municipality   to    compensation   for   structures   and    improvements    on 
laBdi  sad  streets  taken  by  government  by  eminent  domain;  St.  Louis 
etc.  By.  Co.  v.  Davis,  132  Fed.  632^  federal  court  is  not  given  juris- 
diction of  suit  to  enjoin  officers  of  atate  from  contemplated  act  by 
allegation  that  act  will  be  in  violation  of  fifth  amendment;  State  ▼. 
Budolph,  187  Mo.  82,  85  8.  W.  687,  upholding  state  prosecution  for 
felony  by  information;  State  v.  MUler,  71  N.  J.  L.  532,  60  Atl,  203, 
admitting  evidence  of  jaU  physician  that  he  compelled  dcfif-ndant  to 
atrip  ud  found  wounda  on  back  of  his  hands;  State  v.  MacQueen^  69 
K.  J,  L.  527,  55  Atl.   1008,  admitting  newspaper  articles  found   oa 
defendant  when  arrested;  In  re  Brigga,  135  N.  C.  120,  47  3.  E.  404, 
upholding  Code^  §  1215,  denying  right  to   refuse  to  testify  touching 
^^mbling   transactions,    and    providing    discovery    made    by    witness 
cannot  be  used  against  him;  Territory  T,  Stroud,  6  OkL  111,  50  Pac. 
^67,  upholding  prosecution  of  misdemeanors  by  information  without 
preliminary  examination;  Biley  v.  Charleston  Union  Station  Co*,  71  8.  C. 
483,  no  Am,  St.  Rep.  581,  51  8.  E.  495,  upholding  act  of  1902,  grant- 
ing eorporation  right  to  condemn  land  for  union  depot;  King  v.  Hat* 
field,  130  Fed.  578,  arguendo* 

7   Pet  252  275,  8  L.  675»  VATTIER  v.  HINBK. 

8yl  4  (m,  374),     Bights  of  bona  fide  purchaser, 

Approved  in  Lindblom  v.  Bocks,  146  Fed.  663,  where  defendant 't 
Sraator  bad  no  title  nor  right  of  possession  to  land  in  controversy  at 
time  he  attempted  to  sell  right  of  possession  to  defendant,  defendant 
*ajuired  no  title  and  could  not  set  up  bona  fide  purchase;  Johnsoo 
^.  Georgia  Loan  etc  Co.,  141  Fed.  597j  598,  bona  fide  purchaser  must 
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allege  want  of  actual  notice  and  actual  payment  of  purchase  priee 
independently  of  recitals  in  deed;  Shook  ▼.  Southern  B.  &  L.  Assn., 
.  140  Ala.  579y  37  So.  410,  beneficiary  in  void  trust  deed  executed  by 
husband  and  wife  conveying  realty  belonging  in  equity  to  wife,  hus- 
band having  legal  title,  to  secure  husband's  debt,  is  not  bona  fide 
purchaser  without  notice  of  wife's  equity;  Slaughter  v.  Coke  Co., 
34  Tex.  Civ.  602,  79  S.  W.  865,  under  conveyance  reeitiilg  grantor 
sold  all  right,  title  and  interest  in  certain  lands  transferred  to  grantor 
by  order  of  commissioner's  court  and  contract  for  deed,  grantee  took 
only  grantor's  title. 

7  Pet.  292-323,  8  L.  689,  SHAW  ▼.  COOPER. 

Syl.  6  (m,  380).    Patents — Acquiescence  in  public  use. 

Approved  in  Victor  Talking  Mach.  Co.  y.  American  Graphaphone 
Co.,  140  Fed.  864,  mere  exhibition  of  an  experimentally  eonstrueted 
machine  by  inventor  to  audience,  accompanied  by  explanation  of 
invention,  no  charge  being  made,  is  not  public  use  so  as  to  defeat 
right  to  patent  applied  for  two  years  afterward. 

Distinguished  in  Eastman  ▼.  Mayor  etc.  of  N.  Y.,  184  Fed.  853,  89 
C.  0.  A.  628,  where  inventor  of  improved  fire-engine  pump  placed 
device  on  engine  of  which  he  was  engineer,  where  it  was  publicly 
tested  and  used  for  years,  and  shown  to  manufacturers  of  engine, 
there  is  no  piracy  in  manufacturer  pkicing  device  on  another  en- 
gine which  they  sold  to  another  city. 

7  Pet.  324-347,  8  L.  700,  PEYBOUX  v.  HOWARD  (THE  PLANTER). 

Syl.  8  (m,  382).     Admiralty — Enforcement  of  local  law  lien. 

Approved  in  Fredericks  v.  Jas.  Bees  &  Sons  Co.,  135  Fed.  731,  68  C. 
C.  A.  368,  Pa.  Act  1858,  giving  lien  for  repairs  on  vessels  navi- 
gating certain  rivers  in  state,  does  not  apply  to  dredger-boat  used  onlj 
for  supporting  and  moving  dredging  apparatus;  Commonwealth  ▼• 
Aver  etc.  Co.,  117  Ky.  169,  77  S.  W.  688,  home  port  of  vessel  en- 
gaged  in  interstate  commerce  is  its  tax  situs  though  owner  residea  in 
different  state;  The  Sue,  137  Fed.  135,  arguendo. 

7  Pet.  348-398,  8  L.  709,  MAGNIAC  v.  THOMPSON. 

Syl.  2  (III,  387).    Charge  on  matters  of  fact  not  reviewable. 

Approved  in  Pittsburgh  By.  Co.  v.  Bloomer,  146  Fed.  721,  applying 
rule  in  action  for  personal  injuries  against  street  railway. 

7  Pet.  453-463,  8  L.  745,  IN  BE  UNITED  STATES  v.  EIGHTY-FOUB 
BOXES  OP  SUGAB. 

Syl.  2  (III,  394).    Be  venue  penal  laws  strictly  construed. 

Approved  in  United  States  v.  Ninety-nine  Diamonds,  139  Fed.  967, 
968,  2  L.  B.  A.  (N.  S.)  185,  where  one  who  had  right  of  possession 
of  and  lien  on  imports,  together  with  option  to  purchase,  declared 
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7  Pet  460eS0 


in  good  fAith  is  making  entrj  that  lie  was  owner,  lio  was  not  ^uUtj 
of  offeDs«  OBCter  26  Stat  135. 

7  Pfit.  469  553,  8  L.  751,  LESSEE  OF  LIVINGSTON  t.  MOORE. 

Sjrh  4  (QI,  3d7).     Ninth  amendment  not  limitation  on  states. 

Approved  ia  Territory  ▼*  Stroud,  6  OkL  111,  50  Pae.  267,  nphold- 
tag  prosecution  of  misdemeanor  bj  information  without  preliminarj 

ation. 


1^ 


Diatiflgaished  in  Bradford  v.  Territory,  1  OkL  371,  34  Pae.  67,  hold- 
ing void  OkL  St.,  e,  7 Op  ait,  IS,  }  22,  providing  that  nine  jurors  may 
return  verdict, 

7  Pet  5^  585,  »  L.  786,  EX  PABTE  WATKIN3. 

Syl  3  (m,  401),     Commitment  till  fine  paid. 

Approved  in  State  ex  rcL  Caillouet  v.  Mannought,  111  La.  236,  85 
So.  533,  commitment  for  vagrancy  flying  period  of  detention  for 
eertaia  designated  period  not  void,  though  contrary  to  ordinauoa. 

T  Pet.  608-624,  8  L.  801,  BRASHEAB  v.  WEST. 

Bjl  9  (ni,  407).  Counterclaims  acquired  after  aaiignment 
Piitinguished  in  Williams  v.  Neely,  134  Fed.  5,  69  L.  R.  A,  232, 
67  C  C.  A.  171,  a  sound  reason,  inhering  in  same  transaction  from 
whicfa  note  springs,  why  holder  ought  not  recover  face  value,  is  good 
equitable  defense^  though  it  eonstitute  so  offset  against  holder  of 
sole. 

Sjl,  11   (m,  408).    Service  of  garnishment. 

Approved  in  Barton  v.  Spencer,  3  OkK  274.  278,  41  Pac,  606,  608^ 
wher«  service  of  process  in  garnishment  is  had,  subsequent  attach- 
ing eteditors  obtain  no  rights  aa  against  creditor  obtaining  garnish* 

7  Pet  634-650,  6  L  810,  EX  PARTE  BRADSTREET. 

SyL  3  (in,  410).    Mandamus  to  reinstate  cause  and  enter  decree. 

Approved  in  Barber  Asphalt  Pav.  Co.  v.  Morris,  132  Fed,  SMS4,  956, 
67  L.  B.  A.  761,  66  C.  C.  A,  55,  granting  mandamus  to  compel  eir- 
coit  jndge  to  vacate  order  staying  proceedings  pending  determina- 
tion of  appeals  in  state  court;  In  rt  Dowd,  133  Fed.  751,  arguendo* 
8e«  dS  Am.  St  Repw  893^  nota. 
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Vm  PETERS. 


a  Pet.   1-3,   8  L.   845,  DUNN  ▼.   CLAEKB. 

S7I.  3  (III,  414).    Citizenship — ^Injunction  to  stay  execution. 

Approved  in  O'Connor  ▼.  O'Connor,  146  Fed.  997,  federal  equity 
suit  to  set  aside  dismissal  entered  by  same  court  in  action  at  law  is 
ancillary  to  auch  action  and  within  jurisdiction  of  federal  court,  ir- 
respective of  citizenship;  Campbell  v.  Golden  Cycle  Min.  Co.,  141 
Fed.  613,  616,  dependent  suit  cannot  be  sustained  to  adjudicate  claims 
of  those  not  parties  to  or  in  privity  with  original  suit,  except  in 
case  of  those  who  claim  interest  in  property  in  custody  of  court. 

a  Pet.  4-11,  8  L.  846,  STBATTON  v.  JABVIS. 

SyL  6  (m,  417).    Admiralty — ^Amount  in  dispute— Joint  claimanta. 

Approved  in  The  Joseph  B.  Thomas,  148  Fed.  767,  where  number 
of  libelants  join  in  suit  for  wages,  claims  cannot  be  added  together 
to  give  appellate  jurisdiction. 

8  Pet.  18-29,  8  L.  852,  EBWIN  ▼.  BLAKE. 

8yl.  4  (m,  420).    Equitable  relief  on  equitable  terms. 

Approved  in  dissenting  opinion  in  Haydon  v.  St.  Louis  ete.  B.  R. 
Co.,  117  Mo.  App.  108,  93  S.  W.  843,  majority  holding  restoration  of 
consideration  received  is  not  prerequisite  to  cancellation  of  agree- 
ment and  damages,  if  petition  ask  that  all  sums  paid  out  by  de- 
fendant under  contract  be  credited  on  judgment. 

8  Pet.  44-51,  1  L.  861,  LEE  ▼.  LEE. 

Syl.  5  (m,  422).    Acts  in  fraud  of  law  violate  it. 

Approved  in  Curley  ▼.  United  States,  130  Fed.  11,  64  C.  C.  A. 
369,  one  who,  by  agreement  with  another  who  desires  appointment 
as  letter  carrier,  falsely  impersonates  other  at  civil  service  ex- 
amination, is  guilty  of  conspiracy  to  defraud  within  Bev.  St.,  {  5440L 

8  Pet.  52-74,  8  L.  863,  ABMSTBONG  ▼.  LEAB. 
8yl.  3  (m,  422).    Foreign  laws  must  be  pleaded. 
Bee  113  Am.  St.  Bep.  871,  note. 

8  Pet.  88-111,  8  L.  876,  WATSON  ▼.  MEBCEB. 

Syl.  4  (m,  427).    Validating  acts  do  not  impair  eontraets. 

Approved  in  Whitlock  v.  Hawkins,  105  Ya.  251,  53  S.  £.  40^ 
upholding  act  of  1906,  amending  Code,  c.  23,  relating  te  assessments 
and  validating  assessments. 
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t  Pet.  112-117,  8  li-  885.  BROWN  v.  KEENE. 

8xL  E  (niy  430).    Pederal  jurisdietioa  must  affirmati\rely  appear. 

Approved  im  Tliomaa  t.  Board  of  Trustees,  195  U.  8.  210,  218,  49  L. 

164, 167,  25  Sup.  CU  24,  allegation  that  defendant,  board  of  trustees 

of  Ohio  Univeraitj;  Is  citizen  of  that  state,  is  insuflScient  averment 

that  it  is  Ohio  corporation,  within  federal  jarlsdictiona]  rule,  where 

•tatute  creating  board  has  been  held  not  to  confer  corporate  powers; 

Irriog  7.  Smith,   132  Ped.  207^  allegation  in  removal  petition   that 

defendant  is  citizen  of  another  state  is  not  equivalent  to  allegation 

of  nonrwidenee;  Myers  v.  Berry,  3  Qkl.  618,  41  Pac.  582*  denying 

equity  jurisdiction   of   suit   to   annul   action   of   townstte   trustees   in 

disposicf  of  ]ot  where  petition  insui&cient. 

S  Pet.  m  147,  8  L.  890,  BANK  OP  UNITED  STATES  v.  BITCHIE. 

Syl  5  (m,  434).    No  decree  pro  eonfesso  against  infant. 

Approved  in  Bankin  ▼.  Schofield,  71  Ark,  173,  100  Am.  St.  Be  p. 
-59,  66  8.  W,  198,  compromiie  judgment  affecting  interests  of  ward 
in  estste,  to  which  guardian  sssents,  does  not  preclude  appeal  by 
srard  after  majority, 

S  Pet,  148,  149,  8  I^  898,  JACKSON  ▼.  A8HTON. 

9yl,  4  (in,  437).    Want  of  jurisdiction  canoot  bo  waived. 

Approved  in  International  etc.  B.  Co.  v.  Hoyle,  149  Fed.  182, 
want  of  jurisdiction  of  suit  removed  by  one  of  two  joint  defendants 
raisable  at  any  time  by  any  party  or  by  court  sua  sponte. 

S  Pet.  150-164,  8  L.  899,  XTNITED  STATES  v.  BINOGOLD. 

Syl.  8  (m,  438).     Setoff  sgainst  United  States. 

Approved  in  United  States  v.  Warren,  12  OkL  385,  71  Pac.  090, 
allowing  setoff  in  suit  by  United  States  to  extent  of  demand  made. 

8  Pet,  262  270,  8  L.  938,  BANK  OP  UNITED  STATES  v.  WHITE. 

8yL  1  (m,  445).    Necessary  parties  to  bill  of  review. 

Approved  in  State  Pair  Assn.  v.  Terry,  74  Ark.  157,  85  8.  W,  89, 
where,  pending  appeal  in  suit  to  redeem  from  foreclosure,  one  de- 
fendant represented  by  guardian  died,  and  appeal  dismissed  for 
failure  to  revive,  notice  of  bill  of  leview  served  on  guardian  and 
not  on  heirs  is  insufficient. 

8  PH.  281-287,  8  U  945,  MUMMA  v,  POTOMAC  COMPANY. 

SyL  2  (m,  448).     Scire  facias — Dissolution  of  corporation. 

Distinguished  la  Hudson  v.  Limestone  Natural  Gas  Co.,  133  Fed. 
4X1,  in  absence  of  statutory  authority  therefor,  stockboldrrs  of  dis* 
•olved  eorporatiott  cannot  be  held  individually  liable  for  damages 
eaus^d  by  negligence  of  corporation  committed  in  conduct  af  it» 
^aaineas  before  dissolution. 
10 


4 


8  Pet.  291-374  Notes  on  U.  S.  Beports.  IM 

SyL  8  (III,  449).  Corporate  contracts — Oancellation  of  charter^ 
Approved  in  Griffith  ▼.  Blackwater  B.  &  L.  Co.,  55  W.  Yiu  609, 
43  8.  E.  443,  69  L.  B.  A.  124,  where  executory  contract  with  cor- 
poration ia  terminated  by  dissolution  of  corporation,  contractor  is 
entitled  to  compensation  for  services  till  termination  of  contract 
and  for  reimbursement  of  necessary  outlay.  See  103  Am.  8t.  Bep. 
570,  note. 

8  Pet.  291-305,  8  L.  949,  LIFE  AND  PIBE  INS.  CO.  OP  NEW  YOBK 
▼.  WILSON'S  HEIBS. 

Syl.  1  (ni,  453).    No  mandamus  in  doubtful  cases. 

Approved  in  State  v.  United  States  Express  Co.,  95  Minn.  445, 
104  N.  W.  557,  denying  mandamus  to  compel  carrier  to  accept  pack- 
ages from  one  engaged  in  lottery  business. 

Syl.  3   (m,  454).    Mandamus  to  inferior  tribunaL 
Cited  in  In  re  Dowd,  133  Fed.  751,  arguendo. 
Syl.  4  (m,  454).    New  trial  by  successor  of  trial  judge. 
Approved  in  United  States  v.  Meldrum,  146  Fed.  392,  applying  ral« 
in  criminal  case. 

Syl.  6  (m,  455).    Mandamus  to  compel  signing  of  judgment. 

Approved  in  Barber  Asphalt  etc.  Co.  v.  Morris,  132  Fed.  954,  956, 
67  L.  B.  A.  761,  66  C.  C.  A.  55,  mandamus  lies  to  compel  circuit 
judge  to  vacate  order  staying  proceedings  pending  determination 
of  appeals  in  state  court.    See  98  Am.  St.  Bep.  894,  note. 

8  Pet.   361-374,   8  L.   974,  BANK   OF   UNITED   STATES  ▼.   DON- 
NALLY. 

Syl.  7  (m,  460).    Law  governing  remedy  on  contracts. 

Approved  in  Anglo-American  etc.  Co.  v.  Wood,  143  Fed.  684, 
under  Pennsylvania  law  permitting  joinder  of  causes  of  action,  judg- 
ment creditor  of  Kansas  corporation  suing  stockholder  in  Pennsyl- 
vania federal  court  may  join  in  the  statement  of  claim  counts  based 
on  Kansas  statute  giving  him  right  of  action  because  of  insolvency 
of  corporation  and  giving  him  right  of  action  because  of  its  dis- 
solution; Murray  v.  Farrell,  2  Alaska,  363,  applying  rule  in  action 
on  note  made  in  Montana  where  defendant  moved  to  Alaska  before 
Montana  limitations  ran;  Brand  v.  Brand,  116  Ky.  797,  798,  76  S.  W. 
872,  63  L.  B.  A.  206,  .where  plaintiff  holding  note  against  defend- 
ant assigned  it  to  A.  for  collection,  and  New  York  court  decided 
for  defendant  on  ground  of  limitations,  such  judgment  not  bar  to 
action  in  Kentucky  where  different  limitation  existed;  Clark  ▼• 
Eltinge,  38.  Wash.  383,  107  Am.  St.  Bep.  858,  80  Pac.  559,  exempt 
tions  of  married  woman  as  debtor  are  governed  by  law  of  plae« 
of  suit;  Supreme  Lodge,  Knights  of  Pythias  v.  Meyer,  198  U.  8. 
517,  49  L.  1149,  25  Sup.  Ct.  754,  arguendo. 
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8  Pet.  375-e99 


8  Pet  a75-Me,  8  L.  »7fl,  UNITED  STATES  ▼.  JONEa 
8yL  3  (in,  462).  Admisftibility  of  item  in  treasury  tran»cript 
Approved  In  United  Statee  y.  Fierson,  145  Fed*  819,  in  action  on 
bond  of  Indian  agent^  transcript  of  books  and  proceedings  of  treasurj 
department  it  not  evidence  of  receipt  by  such  agent  of  moneys  that 
did  oot  i^me  to  liia  hands  through  ordinary  channels  of  depart- 
ment 

S/1^  4  (Ulf  463).     Treasury   transcript   as  evidence. 

Approv^ed  in  United  States  ▼.  Pierson,  145  Fed.  617,  in  absence 
of  counterraiJiDg  evidence  in  action  on  Indian  agent's  bond,  duly 
certified  transcript  of  books  and  proceedings  of  treasury  depart- 
ment entitle  government  to  judgment, 

8    Pet.  3W  419,  8  L,  988,  UNITED  STATES  ▼•  JONEa 

BjL  5  (m,  484).     Burden  to  disprove  receipts. 

Approved  in  Devencenzi  v.  Cassinelli,  28  Nev.  232,  81  Pac,  42, 
Applying  rule  in  action  for  balance  due  on  account  stated. 

8  Pet  42tM34,  8  L.  095,  HOLT  v.  EODGERS. 

SyK  2  (ni^  484).     Laches  defeats  specific  performance. 

Approved  in  Marks  v.  Gates,  2  Alaska,  526,  refusing  specific  per* 
Cormanee  ol  grubstake  contract. 

S  Pet.  338  558,  8  L.  1038,  THE  VIBOIN  v.  VYFHIUS. 

SyL  6  (in,  477).    Libel  on  bottomry  bond — Burden  of  proof* 
ApproTed  in  The  Wyandotte,  145  Fed.  326,  following  rule, 

8  Pet  588  590,  8  L.  1054,  BRADSTREET  v.  HUNTINGTON, 

Syl.  1  (m,  481).    Mandamus  does  not  eontrol  discretion. 

Distinguished  in  Barber  Asphalt  etc.  Co.  v.  Morris,  132  Fed« 
U56,  87  L.  B.  A.  761,  66  C.  G.  A.  55,  granting  mandamus  to  compel 
eirettit  judge  to  vacate  order  staying  proceedings  pending  deter* 
jnination  of  appeals  in  state  court. 

g    Pet,    591-699,   8    L.    1055,    WHEATON     AND     DONALDSON   v. 
PETERS  AND  GRIGGS. 

SyL  3  (Ulf  482).     Literary  proprietorship  in  manuscript  protected. 

Approved  in  Walker  v.  Globe  Newspaper  Co.,  140  Fed,  306,  307, 
Dpbolding  right  to  sue  at  law  for  damages  for  iDfriugcment  of 
copyrighted  map;  Wercktneister  v.  American  Lith.  Co.,  134  Fed.  325, 
68  L.  R.  A.  591,  exhibition  of  original  copyrighttfd  paintiug  at 
academy,  at  which  no  person  was  entitled  to  copy  same,  and  others 
than  members  only  admitted  on  payment  of  fee,  without  notice  of 
Qopyright  thereon,  is  not  publication  avoiding  copyright* 
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Syl.  4  (m,  483).    Common  law  of  United  States. 

Approved  in  Walker  ▼.  Globe  Newspaper  Co.,  130  Fed.  596  (re* 
yersed  140  Fed.  305),  owner  of  copjrighted  map  eannot  recover 
damages  at   law   for   infringement    thereof;    Valentine    ▼.   Boberts, 

1  Alaska,  544,  issuance  and  service  of  order  of  arrest  in  civil  pro- 
ceeding on  Sunday  is  void;  In  re  Burkell,  2  Alaska,  117,  stealing  of 
dog  is  larceny. 

S7I.  7  (m,  484).    Copyright  is  purely  statutory. 

Approved  in  Bobbs-Merrill  Co.  v.  Straus,  147  Fed.  19,  21,  28, 
where  complainant  sold  copies  of  copyrighted  book  in  which  was 
published  notice  that  retail  price  was  $1,  and  that  sales  at  less 
price  would  be  treated  as  copyright,  he  was  not  entitled  to  injunc- 
tion restraining  sale  at  less  than  $1;  Hartman  v.  Park  &  Sons  Co., 
145  Fed.  360,  upholding  contracts  between  maker  of  proprietary 
medicine  between  himself  and  wholesalers,  to  whom  alone  he  sold 
medicine  by  which  they  sold  only  at  certain  price  and  to  certain 
retailers,  and  between  him  and  retailers  whereby  they'  agreed  to 
sell  only  at  certain  price. 

Syl.  9  (m,  485).    Copyright  vests  on  recordation. 

Approved  in  G.  &  C.  Merriam  Co.  v.  United  Diet.  Co.,  140  Fed. 
769,  where  plates  for  copyrighted  books  are,  after  publication  here, 
taken  to  England  and  edition  printed  there  without  notice  of  Ameri- 
can copyright,  reproduction  here  from  copy  of  English  edition  is  not 
infringement. 


IX  PETERS. 


9  Pet.  832,  9  L.  81,  UNITED  STATES  v.  NOUBSB. 

Syl.  2  (in,  489).    Execution  is  end  of  law. 

Approved  in  Ingraham  v.  National  Salt  Co.,  139  Fed.  690,  where^ 
pending  federal  suit  by  attachment,  state  insolvency  proceedings  against 
defendant  instituted  under  which  receiver  took  possession  of  attaehed 
property  and  sold  same,  and  subsequently  plaintiff  secured  judgment  in 
federal  court  and  got  execution,  and  state  court  enjoined  federal  sale, 
federal  court  refused  to  enjoin  receiver;  McKinster  v.  Sager,  163  Ind. 
686,  106  Am.  St.  Bep.  268,  72  N.  E.  860,  68  L.  B.  A.  273,  holding  void 
Acts  1903,  p.  276,  c.  153,  making  sales  by  merchant,  save  in  usual 
course  of  trade,  void  as  to  creditors,  excepting  under  certain  conditions. 

9  Pet.  86-106,  9  L.  660,  CALDWELL  v.  CAEBINGTON. 

SyL  3  (in,  493).    Jurisdiction  necessary  to  lis  pendens. 

Approved  in  Hunter  v.  Coe,  12  N.  D.  512,  97  N.  W.  871,  one  pn^ 
chasing  realty  with  notice  of  outstanding  option  compelled  to  conve/ 
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0  Pet  117-S6e 


I 


m  porciaBer  paTing  him  from  unpaid  porchnse  price  amotmt  paid  lo 

vendor. 

9  Pfit  117  136,  9  L.  Tl,  DELAS8US  ▼.  UNITED  STATEa 

Sjl  2  (m,  494),     Ineboate  Utle  to  land  is  property. 

Approved  in  Crocbet  r,  McCamant,  110  La,  12,  40  So.  477,  bomefttead 
entTj  be<;oroeB  community  propert/  thougb  certificate  and  patent  issued 
tfter  death  of  wife, 

%l  %  (III,  494).    Gsflslon  treaty  protects  private  property  rights. 

Approved  in  Corkran  Oil  etc  Go.  v.  A^raaadet,  111  Iia.  577|  35  So^ 

75%  leftffimung  rule, 

9  P«t  174-181,  9  L.  91,  TABVEB  r.  TABVEB. 

Byl  4  (m^  496).    Federal  courts — Correction  of  erroneoui  probate. 

Approved  in  MediU  t,  Snyder,  71  Kan.  598,  81  Pac.  219,  time  limited 
by  itatute  of  wills  for  bringing  action  in  district  court  to  contest  will 
is  not  extended  by  Code  Cit,  Proc,  §  23,  relating  to  revival  of  actions  by 
representatives.    See  loe  Am,  St  Bep,  643,  note. 

»  Pet  182  203,  9  L.  94,  FIELD  v.  UKITED  STATES. 

fiyL  1  (m,  499).     Priority  of  United  States— Local  law, 

8e«  101  Am.  8t  Bep.  165,  note, 

8rt  4  {m,  499).     Exceptions  to  evidence— Trial  to  eourt 

Approved  in  Streetcr  ▼.  Sanitary  Dist,  of  Chicago,  133  Fed.  131 »  66 
^<  C.  A.  190^  applying  rule  in  action  to  recover  amount  due  on  con- 
tiwt  for  excavation  of  canal, 

fl  Pet,  238-266,  9  L.  113,  UNITED  STATES  v.  BAILEY* 

^7^  2  (m,  503).    Perjury  before  state  offieiaL 

Approved  in  United  States  v.  Union  Bridge  Co.»  143  Fed,  387,  up* 
bldJAg  30  Stat  1153,  requiring  aUeration  of  bridges  over  navigable 
waterion  determination  by  Secretary  of  War  that  th»^y  obstruct  navi- 
|»tioB;  United  States  v.  Hardison,  135  Fed.  422,  where  defendant 
"^(^'e  falsely  as  to  qualifications  as  surety  on  distiller 'i  bond,  before 
deputy  internal  revenue  collector,  he  was  gruilty  of  perjury  under 
^^^-  St.,  I  5392^  though  under  state  law  he  was  guilty  of  false  suv^ear- 
ifig;  Pinch  V.  United  States,  1  Okl.  401,  403,  33  Pac,  640,  641,  giving 
faiie  teatimony  by  juror  on  voir  dire  before  United  States  district 
torn  is  perjury. 

^tinguiabed  in  United  States  v.  Sandefuhr,  115  Fed,  61,  Rev,  St, 
I  3449,  does  not  apply  to  shipment,  concefiling  name  or  brands  required 
^7  f^gulations  of  internal  department  to  be  put  on  all  vessels  contain- 
ing Uquors, 
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9  Pet.  275-291,  9  L.  127,  BOYCE'S  EXECUTORS  ▼.  GRUNDY. 
Syl.  2  (m,  505).    Decreeing  sale  of  land  in  another  state. 
Approved  in  Jones  ▼.  Byrne,  149  Fed.  470,  following  role. 

9  Pet.  319-328,  9  L.  142,  UNITED  STATES  ▼.  ROBESON. 

87I.  1  (m,  507).    Setoff  against  United  States. 

Approved  in  United  States  v.  Warren,  12  Okl.  365,  71  Pac.  690,  al- 
lowing setoff  in  action  by  United  States  to  extent  of  demand  made. 

S7I.  5  (m,  508).    Contract  fixing  mode  of  compensation. 

Approved  in  Continental  Ins.  Co.  v.  Yallandingham,  116  Kj,  300, 
105  Am.  St.  RQp.  218,  76  8.  W.  24,  failure  of  insured  to  submit  ad- 
justment of  loss  to  appraisers  as  provided  in  policy  is  good  defense  to 
suit  thereon;  Hebert  v.  Dewey,  191  Mass.  410,  413,  77  N.  E.  825,  where 
under  building  contract  providing  for  final  payment  only  on  certifi- 
cate of  architect,  recovery  may  be  had  without  certificate  where  ar- 
chitect without  excuse  refuses  to  act;  McNichols  v.  Prudential  Int. 
Co.,  191  Mass.  308,  77  N.  E.  757,  where  life  policy  provided  that 
premiums  to  be  recognized  must  be  entered  on  premium  receipt-book, 
it  is  error  to  admit  evidence  of  payment  not  entered  on  book;  K  K 
Souther  Iron  Co.  v.  Laclede  Power  Co.,  109  Mo.  App.  364,  84  8.  W. 
453,  where  meter  designated  in  contract  for  measuring  electric  power 
furnished  under  contract  is  inadaquate  for  that  purpose,  evidence  is 
admissible  as  to  operation  of  another  meter  and  of  results  obtained; 
Grady  v.  Home  etc.  Ins.  Co.,  27  R.  I.  441,  63  Atl.  175,  where  policy 
provided  for  arbitration  of  loss  as  condition  precedent  to  right  of 
action,  where  arbitration  fails  without  fault  of  either  party,  insured 
must  demand  new  arbitration  before  suing;  Plumbing  Co.  v.  Carr,  54 
W.  Ya.  278,  282,  46  S.  E.  461,  463,  where  plumbing  and  heating  con- 
tract provided  work  to  be  done  to  satisfaction  of  owner,  reasons  for 
rejection  cannot  be  ignored  where  not  fraudulent. 

Syl.  8  (HE,  513).    Adopting  state  practice. 

Approved  in  Jones  v.  Rogers,  85  Miss.  830,  88  So.  745,  execution 
sale  by  marshal  on  federal  judgment,  outside  of  county  in  which 
land  situated,  is  void,  unless  return  shows  it  was  held  at  place  of 
holding  federal  court  at  written  request  of  defendant. 

9    Pet.    378-404,  9    L.  163,  BANK  OF  UNITED  STATES  v.  WAG- 
GENER. 

SyL  1  (HI,  515).    Usury— Necessity  for  intent 

Approved  in  Gunby  v.  Armstrong,  133  Fed.  432,  66  C.  C.  A.  627, 
applying  rule  to  note  given  by  borrowing  stockholder  of  loan  associa- 
tion where  borrower  subscribed  for  stock;  Anderson  v.  Creamery  etc. 
Mfg.  Co.,  8  Idaho,  208,  101  Am.  St.  Rep.  188,  67  Pac.  495,  56  L.  B. 
A.  554,  where  note  provides  for  interest  at  ten  cent  per  annum  both 
before  and  after  judgment,  and  no  corrupt  intent  on  part  of  lender 
to  receive  unlawful  rate  of  interest  appears,  it  is  not  usurious. 
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9  Pet.  405  691 


•  Pet  405417,  9  L.  HS,  PIATT  t.  VATTIEB. 
Syl  1  (m,  517).  Pleading  exception  in  limitation  atatut«* 
Approved  ia  Pierce  v.  Perry,  189  Mass.  335,  109  Am.  St,  Bep.  637, 
75  K  £.  736,  where  bill  alleged  that  defendant  acted  ai  financial 
tgfst  uid  trtiated  adviser  ot  plaintiff's  intestate,  and  as  such  did 
various  acts  described  in  bill,  allegations  were  sufficient  to  show  Umi* 
UtioDs  pleaded  in  bar  inapplicable,  without  speci&l  replication. 

t  Pet,  483-540,  9  L.  201,  HABRISOK  t.  NIXON. 

Sjl  4  (m,  524).     Law  governing  construction  of  wiDa. 

Approved  in  In  re  Estate  of  Riesenberg^  116  Mo.  A  pp.  314,  90  S.  W. 
1172,  where  testator  domiciled  in  Missouri  makes  bequest  to  sister 
reaideot  in  Germany,  or  in  case  of  her  death  before  him  to  her  beir% 
qnc^tlon  of  who  are  her  heirs  is  governed  by  lawa  of  Missouri. 

a  Pet  e07  631,  9  L.  246,  0WING8  ▼.  HULL. 

8jl  %  (in,  529).    Jodlcial  notice  of  state  laws. 

Sft  m  Am.  St.  Rep.  873,  note. 

^It  (m,  530).     Batification  of  agent's  acts— Knowledga. 

Approved  in  McGlaasen  r,  Tyrrell,  5  Ariz.  54,  44  Pac.  1088,  payee 
of  note  does  not»  by  accepting  interest  paid  in  advance  to  agent, 
without  knowledge  that  it  was  advance  interest,  ratify  act  of  soch 
•geat^  10  as  to  discharge  surety  on  note;  Fosha  v.  O'Boonell*  120 
Wis.  336^  97  N.  W.  927,  applying  principle  to  ratification  of  stipu- 
latioaj  of  attorney, 

»  Pet.  632  662,  9  L.  255,  LIVINGSTON  T.  8T0BT. 

fijrl.  2  (m,  532).    Equitable  remedies  in  federal  courts. 

Approved  in  Bowdiah  v.  Metzger,  71  Kan.  754»  81  Pac.  4S4,  where 
Petition  in  suit  to  quiet  title  is  suffiricnt  except  that  it  does  not 
plead  title  under  which  defendants  claim,  but  states  that  its  nature 
*iid  extent  is  unknown,  and  prays  its  disclosure,  it  states  good  cause 
*t  ictioa  for  discovery  and  relief. 

8/1  5  (m,  532).    Demurrer  to  bill  good  in  part. 

Approved  in  Maeder  v.  Buffalo  Biirs  W,  W.  Co.,  132  Fed.  282, 
ippljiog  rale  where  necessary  party  not  made  defendnut  in  suit  to 
aet  aside  conveyance. 

0  Pet.  682-691,  9  L.  273,  UNITED  STATES  r.  BBIO  BUBDETT. 
SyL  t  {m,  535).    Reasonable  doubt  bars  forfeiture. 
Approved  in  dissenting  opinion  in  Paine  v.  Foster,  9  Okl.  283,  60 
Pae.   31,   majority   determining   rights   arising  over  contest   between 
homeateader  and  townslte  settler. 
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9  Pet.  704-710,  9  L.  280.    EX  PABTIE  MILBUEN, 
Syl.  3  (m,  537).    Arrest  not  barred  by  forfeiture  of  baiL 
Approved  in  State  v.  Schenek,  138  N.  0.  564,  49  8.  R  918,  holding 

bail  bond  liable  for  fine  where  accused  did  not  pay  it. 

9  Pet  711-763,  9  L.  283,  MITCHELL  v.  UNITED  STATES. 

Syl.  5  (HE,  537).    Property  rights  in  ceded  territory; 

Approved  in  In  re  Chavez,  149  Fed.  75,  on  bankruptcy  of  husband 
having  only  community  estate,  claims  of  antenuptial  creditor  post- 
poned to  those  of  community  creditors. 

Syl.  8  (HE,  538).    Bang  sues  as  subject 

Approved  in  Mountain  Copper  Co.  v.  United  States,  142  Fed.  629, 
government  suing  as  land  owner  to  enjoin  lawful  business  as  nuisanG# 
has  only  rights  of  individual  suitor. 

SyL  9  (m,  538).    Fee  in  crown  subject  to  Indian's  possession. 

Distinguished  in  Labadie  v.  United  States,  6  Okl.  416,  51  Pac.  671, 
Indian  sustaining  tribal  relations  is  subject  to  penalty  under  Act 
Cong.  June  4,  1888,  for  cutting  timber  on  reservation  for  speculative 
purposes. 


X  PETERS. 


10  Pet.  1-23,  9  L.  325,  DUBOIS  v.  HEPBURN. 

Syl.  1  (m,  541).    Construction  of  tax  redemption  acts. 

Approved  in  Hillis  v.  O'Keefe,  189  Mass.  140,  75  N.  E.  148,  where 
complainant  claimed  land  under  deed  from  one  of  heirs  of  B.,  and 
testified  he  had  been  on  land  and  paid  taxes  assessed  in  name  of  heirs 
of  B.,  evidence  is  prima  facie  to  show  ownership  under  statute  au- 
thorizing owner  to  redeem  from  tax  sale;  Bogers  v.  Nichols,  186  Mass. 
443,  71  N.  E.  951,  upholding  statute  of  1902  providing  for  redemption 
from  tax  sale  by  tender  to  collector  instead  of  purchaser  at  sale,  as 
against  purchaser  after  passage  of  act  for  taxes  assessed  prior  to  its 
passage. 

Syl.  2  (HE,  542).    Suit  to  redeem  from  tax  sale — Tender. 

Approved  in  Hillis  v.  O'Keefe,  189  Mass.  141,  75  N.  E.  149,  where,, 
in  suit  to  redeem  from  tax  sale,  court  found  that  plaintiff's  agent 
offered  to  pay  defendant  what  was  due  him  on  last  day  allowed  for 
redemption  and  that  defendant  refused,  tender  waived. 

10  Pet  24,  9  L.  333,  OWINGS  v.  TIERMAN. 

Syl.  1  (ni,  542).    Contemporaneous  motions  to  docket  and  dismiss. 

Approved  in  Equitable  Life  Assur.  Soc.  v.  Tolbert,  145  Fed.  339^ 
wherci  owing  to  delay   in  payment   of    docket    fee^   writ    of    error^ 


tltonglt  lodged  with  deTk  In  due  time,  waa  not  filed  until  Ave  dayi 
aiter  return  dnjr^  motion  to  dismiM  made  foor  montlii  after  record 

filed  denied. 

10  Pet  25-57,  9  L.  333,  HABKIS  t.  ELLIOTT. 

8jl  2  (m,  543).    Land  not  appnjtensDt  to  land. 

Approved  in  Moss  ▼,  Chappell,  120  Ga.  202,  54  Q,  E.  971,  eonitrning 
deed  Ut  nilroad  for  railroad  pnrposaa. 

SjL  3  (m,  543).    Highwayi — Pee  remaina  in  land  owner. 
See  101  Am,  St.  Eep.  117,  note. 

10  Pet  58-79,  9  L*  345,  TUCKEB  ▼.  MOBELAin>, 

Sjl  i  (in,  545).    How  infant  avoide  acta. 

Api^OTed  in  Seed  ▼.  Jennings,  47  Or*  467,  83  Pae.  873,  where  father 
convened  propcrtj  to  minor  »on  and  son  reconveycd  aaroe  during 
minoritT  hut  promptly  disaffirmed  reconvejance  on  majoriijr,  title 
after  dk&iErmance  waa  in  ion« 

10  Pet  107,  9  L,  363,  HOOK  t.  LINTGN. 

(Ill;  550,)     Dismissal  where  appellant  diet. 

Approved  in  Brown  t.  Fletcher,  140  Fed.  045,  where  after  death  of 
eompljticant  in  federal  equitj  court  representativee  do  not,  within 
reasooablt  time,  rerire  euit,  defendant  may  move  to  diimiia. 

10  Pet  137159,  9  L.  373,  ELLIOTT  y.  BWARTWODT. 
Sjl  3  (Hr,  553),    Becovery  of  paymenta— Miatake  of  law« 
Approred  in  Scott  t.  Ford.  45  Or.  544,  78  Pac,  746,  68  L,  B.  A,  469, 
wher«  testator  left  property  to  daughter  '■  five  ehildren  and  executor 
paid  tilth  to  child  of  deceaeed  child^  be  cannot  recover  sum  so  paid. 

10  Pet  16M76,  9  L.  382,  VENTRESS  v.  SMITH. 

87I  7  (m,  558).    Admintitrator 'fl  authority  to  sell. 

Approved  in  dissenting  opinion  in  Thomas  ▼«  Provident  Life  ete. 
Co,,  13S  Fed.  369,  majority  holding  where  executor  applied  proci>eda 
of  loan  r&ieed  by  mortgage  of  testator  *b  realty  to  pay  dt'bts  of  estate, 
estate  bound  to  repay,  though  under  will  executor  not  authorised  U> 
ex*cut»  mortgage, 

10  Pet  177-256,  9  L.  388,  BOONE  v.  CHILES. 

87I*  I  (IH,  559),     Equity — Presence  of  necessary  parties. 

Approved  in  Lynch  v.  United  States,  13  Okt  156,  73  Pac.  1100, 
ftppIyiDg  rule  in  suit  to  annul  townaite  patent  where  lots  sold  to 
mmeroui  purchasers. 

fl- 4  (HI,  560).    Bona  fide  pnrehaaar — Grantor *s  notice, 
Ippfoved  in  United  States  v.  Clark,  138  Fed.  299,  after  entry  is 
oiiinfted  and   patent   issued,   government   cannot   recover   land   for 
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fraudulent  entxy,  af  against  bona  fide  purchaser;  United  States  t, 
Detroit  etc.  Co.,  131  Fed.  678,  purchasers  in  good  faith,  without 
notice,  for  value,  of  title  evidenced  by  receiver's  final  receipts  upon 
which  patents  subsequently  issue,  may  defend  as  bona  fide  purchasers 
against  suit  by  government  to  avoid  patents  for  fraud  in  procurement 
of  patent. 

Syl.  6  (m,  561).    Title  of  bona  fide  purchaser. 

Approved  in  Lynch  v.  United  States,  13  Okl.  145,  78  Pae.  1096, 
applying  rule  in  suit  to  annul  townsite  patent  where  lots  sold  to 
innocent  purchasers. 

Syl.  7  (m,  561).    Pleading  defense  of  bona  fide  purchaser. 

Approved  in  Johnson  v.  Georgia  Loan  etc.  Co.,  141  Fed.  597,  598, 
one  claiming  as  bona  fide  puchaser  must  allege  and  prove  want  of 
notice  and  actual  payment  of  purchaser  of  money  independently  of  re- 
citals in  deed;  Bell  v.  Pleasant,  145  CaL  414,  104  Am.  St.  Bep.  61, 
78  Pac.  958,  in  action  to  cancel  deeds,  where  plaintiff  claims  under 
prior  unrecorded  deed  and  defendant  claims  under  recorded  deed  rest- 
ing upon  subsequent  recorded  deed  from  plaintiff's  grantor,  under 
which  grantee  took  no  title  as  such,  defendant  has  burden  of  proving 
he  is  bona  fide  purchaser;  Slaughter  v.  Coke  Co.,  34  Tex.  Civ.  602,  79  S. 
W.  865,  conveyance  reciting  that  grantor  sold  all  right,  title  and  in- 
terest in  lands  transferred  to  grantor  by  order  of  court  and  contract 
for  deed  shows  grantee  took  only  title  grantor  had. 

Syl.  8  (m,  564).    Champerty  does  not  bar  action. 

Approved  in  Elser  v.  Village  of  Gross  Point,  223  HI.  240,  79  N.  E. 
30,  fact  that  litigation  grows  out  of  champertous  contract  is  no  de- 
fense in  collateral  proceeding;  Bobertson  v.  Cayard,  111  Tenn.  366, 
77  S.  W.  1059,  repeal  of  champerty  act  of  1821,  by  act  of  1899,  did 
not  bar  suit  relating  to  champertous  agreement. 

Syl.  10  (m,  565).    Limitations  against  express  trust. 

Approved  in  Patterson  v.  Hewitt,  11  N.  M.  42,  66  Pac.  565,  55 
L.  B.  A.  658,  applying  rule  in  enforcement  of  oral  trust  relating  to 
mining  locations. 

Syl.  14  (m,  567).    Equity — Belief  under  general  prayer. 

Approved  in  Lockhart  v.  Leeds,  195  U.  S.  437,  49  L.  269,  25  Sap. 
Ct.  76,  in  suit  to  declare  mining  location  by  defendant  void,  and  that 
plaintiff  have  possession,  defendant  may  be  treated  as  trustee  ex  male- 
ftcio  under  prayer  for  general  relief. 

10  Pet.  257268,  9  L.  416,  SPBIGG  v.  BANK  OF  MOUNT  PLEASANT. 

Syl.  3  (m,  568).    Estoppel  of  principal  to  show  he  is  surety. 

Approved  in  Merchants'  Nat.  Bank  v.  Murphy,  125  Iowa,  609,  101 
N.  W.  442,  applying  rule  where  surety  agreed  that  whatever  his  re- 
lation was  in  fact,  he  should,  as  between  himself  and  the  creditor, 
be  regarded  as  principal. 
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10  Pet.  20S-302,  9  L,  432,  OILMAN  ▼.  RIVES. 
Sjl  2  (m,  572).  Judgment  on  dcmarrer  as  rti  ad  judicata. 
ApproTcd  in  Board  of  Coantj  Commrs,  t.  Croas,  12  N.  M.  77^  73 
Pte  616,  judgment  of  dismissal  on  sdstaining  demurrer  passing  on 
materiaJ  issues  involved  is  bar  to  second  suitj  Frye  ^r.  MLl^j^  54  W. 
Vs,  333,  46  S,  E.  139^  decree  dismissing  bill  on  demurrer  must  show 
it  IB  Dot  on  merits  or  that  it  is  without  prejudice;  8tato  v«  McEl* 
downcj,  54  W,  Va,  701,  47  8.  E.  652,  applying  rule  in  snit  attacking 
tax  sale. 

10  Pet  303  305,  9  L.  434,  IJNTTED  STATES  ▼,  rEBNANDEZ. 
8yl.  1  (in,  573).    Grant  of  lands  in  possession  of  Indians — Cession* 
Kstiaguished  in  Labadie  v.  United  States,  6  Okl.  416,  51  Pac.  671, 
Ifidian  tustaining  tribal  relations  who  cuts  timber  on  reservation  for 
flpeculatife  purposes  is  liable  under  Act  Cong.  June  4,  1S88. 

10  Pet.  308,  9  L.  435,  UNITED  STATES  ▼.  CHAIRES. 
Syll  (HI,  574).    Confirmation  of  Spanish  governor's  grant. 
Cit«d,ia  Wilson  v.  Knight,  48  Fla.  200,  37  Bo.  187,  arguendo. 

10  Pet,  32$  337,  9  L.  442,  SMITH  v,  UNITED  STATES. 

Sjl.  2  (in,  575),    French  treaty  protected  inchoate  titles. 

Approved  in  Corkran  Oil  ete.  Co*  ▼.  Arnaudet,  111  La.  577,  35  Bo, 
753,  fotlowing  rule. 

Syl  5  (m,  576).    Private  surveys  not  binding. 

Approved  in  United  States  v«  Montana  Lumber  etc.  Co.,  196  U.  8. 
578.  49  L.  605,  25  Sap.  Ct  367,  until  identiflcntion  by  government 
murrey  of  odd-numbered  sections  of  railroad  grant,  United  States  may 
recover  value  of  timber  cut  and  removed  by  railroad  or  ita  grmnteea. 


10  Pet.  343  365,  9  L.  448,  UNITED  STATES  v.  BBADLEY. 

SyL  2  (III,  578).    Voluntary  bond  to  United  States. 

Approved  in  Smith  ▼.  United  States,  5  Ariz,  64,  45  Pac,  844,  where 
bond  of  receiver  of  public  moneys  was,  by  direction  of  President, 
increased  above  statutory  amount,  bond  not  void  on  ground  of  duress; 
Dudley  ▼.  Rice,  119  Wis.  100,  95  N.  W.  937,  where  guardian's  bond 
was  conditioned  to  pay  over  amount  found  due  on  settlement  with 
eourt  or  ward,  it  was  enforceable  as  voluntary  bond,  tbougb  court  had 
no  jurisdiction  of  guardianship  proceedings. 

SyL  3  (m,  579).    Bond  good  in  part. 

Approved  in  Potter  v.  Potter,  43  Or,  153,  72  Pac.  703,  contract 
whereby  husband,  on  payment  of  sum,  agrees  to  convey  to  wife  con- 
•ditioned  that  paper  is  drawn  that  she  release  her  dower  in  certain 
land  and  he  release  curtesy  in  her  land,  is  entire;  Probate  Court  of 
Central  Falls  v.  Adams,  27  K.  L  99,  60  Atl.  770,  bond  given  by  executor 
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who  is  also  residuary  legatee,  when  property  conditioned  to  pay  debts 
and  legacies,  is  not  invalidated  because  it  also  contains  clause  re* 
quiring  executor  to  account;  Yost  v.  Barney,  103  Va.  120,  48  8.  E. 
864,  where  executor's  bond  contained  provision  waiving  right  to  dis- 
charge any  liability  except  in  legal  tender  as  provided  by  repealed 
statute,  bond  not  void;  Osgood  v.  Central  Vermont  By.  Co.,  77  Yt. 
342,  60  Atl.  139,  70  L.  B.  A.  930,  where  lessee  of  railroad  right  of 
way  for  coalsheds  agreed  to  indemnify  defendant  for  injuries  to  his 
property  or  servants  by  negligence  of  defendant,  contract  was  en- 
forceable as  to  indemnity,  though  statute  punishing  railroad  agent's 
negligence  provided  it  did  not  exempt  liability  for  damages;  dissent- 
ing opinion  in  McBride  v.  Farrington,  149  Fed.  115,  majority  boldin|^ 
valid  leases  by  secretary  of  Chickasaw  nation  of  mining  lands,  so  far 
as  they  authorized  coal  mining  for  period  not  exceeding  ten  years. 

8yl.  4  (m,  581).    Paymaster  may  act  without  bond. 

Approved  in  Houston  v.  Estes,  35  Tex.  Civ.  104,  79  8.  W.  851^ 
though  manner  of  qualification  of  policeman  is  not  in  striet  eon* 
f  ormity  with  law,  he  is  an  officer  de  jure  where  he  has  taken  oath  sad 
given  bond  which  has  been  accepted. 

10  Pet.  400-406,  9  L.  470,  HAGAN  v.  LUCA8. 

Syl.  1  (m,  584).    First  levy  gives  jurisdiction. 

Approved  in  In  re  Porter6eld,  138  Fed.  197,  where  trust  deed  from 
bankrupt  to  wife  was  recorded  less  than  four  months  prior  to  stats 
court  suit,  but  more  than  four  months  prior  to  bankruptcy  proceed- 
ings, which  were  brought  within  four  months  of  state  suit,  and  all 
parties  to  bankruptcy  proceedings,  state  law  relating  to  preferences 
not  available  to  creditors;  Burnham  etc.  Co.  v.  Dickson,  5  Okl.  117, 
47  Pac.  1061,  where  execution  issued  out  of  probate  court  and  later, 
on  same  day,  attachment  issued  out  of  district  court  of  same  county, 
latter,  having  been  first  served,  has  priority. 

Syl.  2  (III,  589).    Federal  levy  after  state  execution. 

Approved  in  Hearn  v.  Ayers,  77  Ark.  504,  92  8.  W.  770,  where 
property  seized  by  sheriff  on  replevin  was  adjudged  to  belong  ti> 
plaintiff,  sheriff  could  not  thereafter  question  plaintiff's  title. 

10  Pet.  412-446,  9  L.  475,  ELLICOTT  v.  PEABL. 

Syl.  2  (in,  591).  Witnesses — Impeachment  and  corroboration  1^ 
declarations. 

'  Approved  in  Burks  v.  State,  78  Ark.  274,  93  8.  W.  984,  where  wit- 
ness denied  making  statements  contradicting  testimony  and  evidenes 
of  contradictory  statements  admitted,  former  statements  supporting 
testimony  inadmissible  in  absence  of  proof  of  change  of  circom- 
stances;  Legere  v.  State,  111  Tenn.  375,  77  S.  W.  1061,  where  wit- 
ness in  murder  prosecution  had  made  prior  statements  contradicting 
those  made  at  trial,  evidence  that  subsequent  to  those  statements  and 
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while  BfgotUting  for  turniog  ataie's  evidence  for  same  murder  hm 
liid  fflide  Btatemesta  eorroboratiire  of  tboie  made  at  triaJ  ii  inad* 

S7].  3  (nil  5dl).    Diacredlting  own  witneaa. 

Approved  in  diaaenting  opinion  in  People  v.  Elco,  131  Mich.  53 Ip 
94  K  W.  1070,  majority  holding  prosecution  in  eriminaJ  eaae  m&y 
thow  contradictory  statements  of  hostile  witness,  whom  law  compttif 
it  to  call|  for  purpose  of  affecting  hia  credibility. 

Bjl  6  (m,  593).  Entrance  Tjnder  color  of  title — Boundarieai 
Appiovcd  in  Scott  v-  Mineral  Development  Co.,  130  Fed.  501,  503, 
506,  94  C  C.  A.  659f  continoation  of  possession  of  part  of  tract  uoder 
4eed  of  whole  tract,  for  statutory  period  gives  title  to  whole,  though 
title  obtained  through  separate  conveyances  of  diiTerent  parts  of  tract; 
XTnited  States  v.  Hotb^  Z  Alaskai  264,  holding  possession  of  homestead 
eotririnan  under  public  land  laws  coextensive  with  his  boundaries  and 
to  extend  over  shore  lands  of  navigable  stream  abutting  thereon; 
Eaggtrt  T.  Banney,  73  Ark.  353,  S4  S.  W,  706,  actual  poasesaion  of  tract 
nudcr  iiiitrument  giving  color  of  title  to  it  and  to  adjacent  tract  does 
not  draw  to  it  constructive  possession  of  adjacent  tract  aa  against 
true  owii0r. 

>10  Pet  449-479,  d  I^  490,  VOOBHEE8  v,  JACKSON  EX  DEM,  BANK 
OP  THE  UKITED  STATES. 
KfljL  2  {THf  595).  Conclusiveness  of  confirmation  of  judicial  sale. 
^jipptored  in  Salemonson  v.  Thompson,  13  N.  D.  194,  101  N.  W.  323, 
judgnjent  regularly  rendered  by  court  of  competent  jurisdiction  is 
coBcltasivB  of  debt  and  amount  in  action  to  try  title  by  jud^fraent 
crcditof  igainst  alleged  fraudulent  grantee  of  debtor;  Thread^ill  v. 
Coleord,  16  OkL  471,  85  Pac.  710,  applying  rule  to  receiver's  sale; 
diflseflting  opiniou,  Dye  v.  Crary,  12  N.  M.  479,  78  Pac.  536,  majority 
holding  property  levied  on  under  alias  attachment  gives  no  jurisdic- 
tion oter  attachment;  Clark  v.  EltingOy  38  Wash.  3S2,  107  Am.  St. 
Hep.  g58,  80  Pac.  558,  arguendo. 

Distiflguishcd  in  Dye  v.  Crary,  12  N.  M.  471,  474,  78  Pac.  533,  634» 
piopert/  levied  on  under  aliaa  attachment  gives  no  jurisdiction  over 
property. 

8yl4  (EH,  602).    Judgment  without  jurisdiction  is  void. 

Approved  in  Harrigan  v.  Gilchrist,  121  Wis.  228,  99  N.  W,  934, 
daieriniiiiiig  power  of  court  which  had  appointed  receiver  for  corpora- 
tion irk  had  lost  some  of  property  to  make  parties  participating  la 
iou  defendants  in  pending  suit  and  determine  their  liability* 

10  Pet.  497  506,  9  L.  508,  BBOWN  v.  SWANK. 

8yi  2  (III^  608)*     Requisite  averments  of  bill  of  discovery. 

Approved  in  Larkey  v.  Gardner,  105  Va.  721,  54  a  E.  887,  foUow- 
ing  rule. 
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10  Pet.  507520,  9  L.  512,  COLUMBIA  INS.  CO.  t.  LAWRENCE. 

SyL  8   (m,  613).    Insurance — ^Fire  caused  by  negligence. 

Approved  in  Beavers  v.  Security  etc.  Ins.  Co.,  76  Ark.  598,  90  S.  W* 
14,  where  policy  did  not  exempt  liability  for  loss  of  insured's  negli- 
gence, it  was  error  to  charge  that  insurer  not  liable  if  loss  occurred 
through  negligence  of  insured  or  was  result  of  his  own  wrong. 

10  Pet.  524-531,  9  L.  519,  DENN  v.  BEH). 

SyL  1   (in,  616).    Construction  of  unambiguous  statute. 

Approved  in  Farmers'  Loan  etc.  Co.  v.  Sioux  Falls,  131  Fed.  908,. 
construing  grant  of  franchise  to  water  company  to  use  city  streets; 
Kaufman  v.  Carter,  67  S.  C.  318,  45  S.  E.  214,  Bev.  St  1893,  9  1^2^ 
relating  to  posting  up  of  names  of  partners  in  mercantile  partnership 
applies  only  to  limited  partnerships. 

10  Pet.  532571,  9  L.  622,  PETEB  v.  BEVEBLY. 

Syl.  1  (m,  617).    Each  executor  liable  for  own  acts. 

Approved  in  Cheever  v.  Ellis,  144  Mich.  484,  108  N.  W.  392,  applj- 
ing  rule  where  loss  occurred  through  fault  of  agent  appointed 
by  both  executors,  but  one  of  them  assumed  through  agent  sole  con* 
trol  of  properties. 

Syl.  5  (m,  618).    Extinction  of  power  by  death  of  one  trustee. 

Approved  in  Haggart  v.  Banney,  73  Ark.  348,  84  S.  W.  704» 
power  to  sell  and  convey  in  will  to  executor  named  vests  legal  title 
in  him  with  power  to  sell,  as  trustee  under  will  and  not  by  virtue 
of  appointment  by  court;  Weaver  v.  Bichards,  144  Mich.  406,  407^ 
415,  108  N.  W.  386,  387,  390,  power  appointing  attorney  to  sell  prop- 
erty of  estate  of  decedent  belonging  to  signers  of  power  and  to 
distribute  proceeds,  and  reciting  that  it  should  be  irrevocable  and 
survive,  is  revoked  by  death  of  one  grantor  before  execution, 

Syl.  8  (m,  620).    Note  taken  for  antecedent  debt. 

Approved  in  Delaney  etc.  Co.  v.  The  Winnebago,  142  Mich.  91^ 
105  N.  W.  530,  where  builder's  note  taken  for  materials  furnished 
for  construction  of  vessel,  but  not  paid,  statutory  lien  not  lost. 

10  Pet.  572-582,  9  L.  538,  DICKINS  v.  BEAL. 

Syl.  4  (in,  622).    Notary's  testimony  as  to  notice  of  dishonor. 

Approved  in  Schofield  v.  Palmer,  134  Fed.  755,  certificate  of  notary 
that  he  gave  notice  of  dishonor  is  insufficient  evidence  thereof. 

10  Pet.  583-595,  9  L.  542,  WALLINGSFOBD  v.  ALLEN. 

Syl.  2  (m,  624).    Validity  of  conveyance  by  husband  to  wife. 

Approved  in  In  re  Tucker,  131  Fed.  648,  transfer  of  stock  hj 
husband  to  wife  as  gift  by  surrendering  certificates  and  causing  new 
ones  to  be  issued  in  her  name,  being  void  under  law  of  domicile. 


Notes  an  U.  B.  Beporta, 


10  Pet  &96  738 


itf  retransfer  to  liiin  hy  wife  as  loan  la  so  basis  for  claim  hy  het 
agiiost  his  banknipt  estate;  James  v.  Gray,  131  Fed,  403,  404,  65 
C  C  A«  ZB5,  loan  made  hj  wife  to  husband  from  separate  eatata 
is  provable  aa  debt  against  bts  estata  in  bankniptcjr  irrespectiva  of 
its  enforcf ability  under  state  laws* 

10  P€t.  596  617,  9  L.  547,  BRENT  ▼.  BANK  OF  WASHINOTON, 
8yL  3  cm,  626).  United  States  bound  by  equities. 
ApjTOved  in  Monntain  Copper  Co.  ▼.  United  States,  142  Fed.  629, 
applying  rule  in  suit  by  government  as  land  owner  to  abate  alleged 
Buitauice  caused  by  smelter;  Lynch  r.  United  States,  13  Okl.  145,  73 
Fae«  1096,  applying  rule  in  suit  to  cancel  townsite  patanl.  Sea  101 
Awk.  8t  Bep.  170,  note. 

BjX  5  (in,  627).     Limitation  atatute  bars  remedy  only. 

Approved  in  Brand  v.  Brand,  116  Ky,  798,  76  S.  W.  873,  63  L.  R. 
A«  SO0,  where  plaintiff  assigned  note  to  A.  for  collection  and  de* 
fendaot  ^t  judgment  in  New  York  on  ground  of  nmitatiousi,  mich 
judgment  oo  bar  to  action  in  Kentucky  wbere  different  limitationa 
exiat. 

10   Ttt  562  738,  9  L.  573,  NBW  ORLEANS  r.  UNITED  STATES. 

8j}.  1  (m,  628).    Dedication  without  yesting  title. 

Approved  in  Evans  ▼.  Blankensbip,  4  Aria.  316,  39  Pac.  813,  apply- 
ing' rule  where  land  platted  in  recorded  map  as  park* 

SyL  2  (in,  628).     Accretions  follow  riparian  title. 

Approved  in  Missouri  v.  Nebraska,  196  U.  S.  34,  35,  49  L.  375,  25 
Hup.  €t.  155,  avulsion  by  Missouri  river,  middle  of  whose  channel 
forms  boundary  line  between  two  states,  works  no  change  in  boundary 
bot  leaves  it  in  center  of  old  channel. 

dyL  3  (in,  630).    Dedication — Designation  on  map  and  nser. 

Approved  in  German  BaAk  v.  Brose,  32  Ind.  App.  87,  69  N.  E.  803, 
determining  dedication  of  street  by  user;  Kemp  v.  Stradley,  134 
Mich.  678,  97  N.  W.  41,  nnder  act  authorizing  council  to  construct 
wka r^ea  on  public  land  and  lease  wharfing  privileges,  city  may  lease 
land  and  authorixe  leasee  to  build  wharf. 

Syl*  5  (m,  632).     Public  common  cannot  be  granted. 
Approved   in  Wilkina  v.   Chicago   etc   E»   E,  Co.,   110    Tenn.  450, 
7B  8»  W«  1032,  arguendOi 
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11  Pet.  41-54,  9  L.  624,  EWING  v.  BUENET. 

Syl.  4  (m,  638).    Entry  under  color  of  title  is  ouster. 

Approved  in  Zerres  v.  Vanina,  134  Fed.  613,  applying  rule  in  eject- 
ment by  relocator;  Jasperson  v.  Schamikow,  150  Fed.  573,  taking 
possession  and  occupancy  of  vacant  land  by  mere  squatter  does  not 
work  disseisin  of  true  owner;  Swope  v.  Ward,  185  Mo.  325,  84  S.  W. 
897,  where  person  claiming  title  to  land  by  adverse  possession  entered 
in  beginning  under  claim  of  ownership  with  intent  to  claim  land,  ho 
ii  not  mere  squatter. 

Syl.  13  (in,  643).    Adverse  possession — ^Payment  of  taxes. 

Approved  in  McCaughn  v.  Young,  85  Miss.  293,  37  So.  842,  applying 
rule  to  wild  land  where  one  paid  taxes  for  long  term,  used  timber 
thereon  and  mortgaged  same,  and  offered  it  for  sale  to  public. 

11  Pet.  6372,  9  L.  633,  ALLEN  v.  HAMMOND. 

Syl.  1  (in,  644).    Belief  against  contract  made  by  mistake. 

Approved  in  Adams  v.  Washington  Brick  etc.  Co.,  38  Wash.  253,  80 
Pae.  449,  where  lease  of  clay  land  made  solely  for  purpose  of  using 
clay  for  brick-making,  on  exhaustion  of  day  before  expiration  of 
term,  lessee  could  abandon  premises. 

11  Pet.  80-85,  9  L.  639,  EVANS  v.  GEE. 
Syl.  3  (m,  647).  Blank  indorsement — Order  to  pay  individnaL 
Approved  in  Leahy  ▼.  Haworth,  141  Fed.  860,  written  assignment 
on  back  of  promissory  note  payable  to  order  of  payee,  signed  by 
such  payee,  is  equivalent  of  blank  indorsement  to  transfer  title  to 
note  free  from  equities;  Consterdine  v.  Moore,  65  Neb.  293,  101 
Am.  St.  Bep.  620,  91  N.  W.  399,  indorsement  on  note,  "Pay  to  the 
order  of  ...  .  without  recourse,"  signed  by  payee,  does  not  destroj 
negotiability  in  hands  of  bona  fide  purchaser. 

11  Pet.  86-101,  9  L.  642,  UNITED  STATES  v.  LEFFLBB. 

Syl.  8  (m,  649).    Surety — Signing  on  condition  other  signs. 

Approved  in  Bunker  v.  Bunker,  140  N.  G.  22,  52  S.  E.  239,  wherc^ 
on  accounting,  claim  for  costs  in  prior  suit  filed  as  lien  on  realtor 
belonging  to  estate  x>a7&l>i6  out  of  rents  by  B,  and  disallowed  and 
final  judgment  rendered  providing  that  plaintiff  recover  certain  bom 
and  costs  of  action,  and  it  was  paid,  judgment  was  res  adjudieata 
of  B.'s  liability  to  pay  eosta  of  former  suit  from  assets  of  estatib 
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11  Pet,  102  161,  9  Lw  048,  CTTY  OP  NEW  YOBK  ▼.  MILN. 

ByL  1  (m,  651)»     Commerce^Bequiring  report  a«  to  pftssengcTi* 

Approved  |n  Southern  By.  Co.  ▼.  Grcenaboro  etc.  Co.,  134  Fed.  92, 
order  of  slate  corporation  eommtsBioii  directing  railroad  to  place 
cm  loaded  with  coal  shipped  from  another  state  on  certain  track 
lor  ualoading,  as  requested  hy  conBignee^  is  void. 

Sjl  fi  (ni,  654)^     State's  jurisdiction  witliin  its  territory. 

8e«  101  Am.  St.  Bep.  1S9,  note. 

Bjl  7  (m^  656).     Exclusive  state  police  power. 

Approved  in  dissenting  opinion  in  Pabst  Brewing  Co,  ▼.  Crenshaw, 
m  U.  a  41,  49  ii.  935,  25  Sup.  Ct.  552,  majority  upholding  Missouri 
beer  istpection  act, 

8yl  8  (in,  656),    State  health  laws  valid. 

Approved  in  SUte  ▼.  Hyman,  98  Md.  614,  57  Atl.  8,  64  L,  R.  A.  637, 
npbolding  act  of  1902,  relating  to  use  of  rooms  and  apartments  under 
iweatiog  system  of  labor, 

8yl  12  (m,  657).    Congressioaal  regulation  of  corocnerce  In  states. 

Approved  in  United   States  v.   Union   Bridge   Co.,   143   Fed.   391, 

ftpbddisg  30  Stat.  1153,  requiring  alteration  of  bridges  over  navigable 
ttieams  on  determination  by  Secretary  of  War  that  they  obstruct 
is?igatioa. 

n  p«i  175-184,  9  u  err,  steamboat  Orleans  v.  pHOEBua 

8yl  2  (m,  660)*     Admiralty — Accounts  between   part  ownera. 

Bifltinguished  in  The  Emma  B.,  140  Fed.  771,  admiralty  court  may, 
it  incidental  to  principal  cause  of  action,  decree  aeeouating  bctwnen 
«wfter»  Qf  vessel,  with  respect  to  past  earnings  in  suit  for  her  sale 
for  ptrlition. 

8yl  3  (m,  661).     Admiralty  jurisdiction  limited. 

Approved  in  The  Mary  F.  Chisholm,  129  Fed.  817,  sale  by  mercbant 
^  fiiJ^ermeo,  who  are  about  to  go  on  fishing  voyage  under  lay 
^oiitract,  of  tobacco,  clothing  and  other  articles  for  personal  use, 
it  Hot  mantime  transaction. 

5yl  8  (III,  664).    Federal  jurisdiction  not  conferred    by   locnl    law. 

Approved  in  Jung  v.  Myer,  11  N.  M.  386,  68  Pae.  936,  Laws  1901, 
**  ^'K  iiuthorizing  appeals  to  supreme  court  from  interlocutory  orders 
*tfwiijig  substantial  rights,  conHiets  with  organic  act  providing  thai 
appeals  are  allowed  to  supreme  court  from  final  decisions  in  ail  eases^ 
""fiiier  mles  prescribed  by  law. 
U 
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11  Pet.  213-225,  9  L.  691,  WATERS  ▼•  THE  MERCHANTS'  LOUIS- 
VILLE INS.  CO. 

Syl.  3  (m,  672).    EzploEdon  caused  by  fire — ^Proximate  eause. 

Approved  in  Hall  v.  Insurance  Co.,  115  Tenn.  517,  92  S.  W.  402^ 
where  policy  excepted  loss  by  explosion  unless  fire  ensued,  and  then 
for  fire  only,  and  goods  damaged  solely  by  explosion  in  adjoining 
building,  caused  by  fire  therein,  but  without  any  fire  in  plaintiff's 
building,  insurer  not  liable. 

11  Pet.  257-350,  9  L.  709,  BRISCOE  v.  THE  BANK  OP  THE  COM- 
MONWEALTH OP  KENTUCKY. 

Syl.  6  (m,  677).    Presumption  as  to  state's  powers  from  usage. 
Approved  in  State  v.  Stimpson,  78  Vt.  132,  62  Atl.  17,  1  L.  B.  A. 
(N.  S.)  1153,  upholding  prosecutions  by  information. 

Syl.  7  (m,  678).    State  not  suable  without  consent. 

Approved  in  Herman  t.  Minnesota  etc.  Society,  93  Minn.  127,  100 
N.  W.  732,  Minnesota  state  agricultural  society  is  department  of  state 
and  immune  from  suits  for  wrongful  conduct  of  servants. 

11  Pet.  351-419,  9  L.  746,  LIVINGSTON  v.  STORY. 

Syl.  2  (m,  680).    Matter  in  abatement  raised  by  plea. 

Approved  in  Wetzel  etc.  Ry.  Co.  v.  Tennis  Bros.  Co.,  145  Ped.  464, 
where,  in  action  by  foreign  corporation,  defendant  answered  after  de- 
murrer overruled,  and  after  replication  defendant  filed  cross-bill 
and  plaintiff  answered  it,  after  demurrer  overruled,  it  is  too  late 
to  plead  in  abatement  plaintiff's  alleged  disability  to  sae  because 
it  had  not  complied  with  state  laws. 

(m,  680.)  Miscellaneous.  Cited  in  Moore  v.  Boagni,  111  La. 
503,  35  So.  721. 

11  Pet.  420-650,  9  L.  773,  CHARLES  RIVER  BRIDGE  v.  WARREN 
BRIDGE.     • 

Syl.  3  (in,  682).     State  grants  strictly  construed. 

Approved  in  Blair  v.  Chicago,  201  U.  S.  472,  50  L.  831,  26  Sup. 
Ct.  427,  construing  Illinois  street  railway  corporation  act  of  1865; 
Knoxville  Water  Co.  v.  Knoxville,  200  U.  S.  33,  50  L.  359,  26  Sup. 
Ct.  224,  municipal  grant  of  waterworks  franchise  does  not  devest 
city  of  power  to  construct  its  own  waterworks;  Manigault  v.  Springs, 
199  U.  S.  481,  50  L.  279,  26  Sup.  Ct.  127,  obligations  of  agreement 
to  remove  existing  dam  from  navigable  stream  and  to  allow  stream 
to  remain  unobstructed,  not  impaired  by  subsequent  state  statute 
authorizing  construction  of  dam  by  private  persons  to  drain  low- 
lands; New  York  v.  State  Board  of  Tax  Commrs.,  199  U.  S.  37,  50  L. 
75,  25  Sup.  Ct.  715,  special  franchise  tax  imposed  by  N.  Y.  Laws, 
1899^  c.  712^  does  not  impair  obligation  of  contracts  by  which  right 
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■  to  conatniei  and  operate  ttreet  railroads  given  in  eonsideratlon  of  pay* 
H  nest  of  per  eent  of  earnings;  Pabst  Brewing  Co.  v.  Tborkv^  145 
"^  Fed,  126^  where  lessor  obtained  permit  to  build  vault  nnder  side- 
walk subject  to  revocation  when  space  needed  for  public  improve' 
ments  and  thereafter  leased  premises  for  purpose  for  which  vault 
fiee«tS4ry,  and  thereafter  vault  permit  revoked^  lessor  was  liable  for 
breich  of  covenant;  Tillamook  Water  Co.  ▼.  Tillamook  City^  139  Fed. 
40(1, contract  between  city  and  water  company^  bj  which  latter  is  granted 
fnoeliise  to  lay  pipes  in  streets  and  furnish  inhabitants  with  water 
'^^  for  term,  does  not  bind  city  not  to  construct  competing  plant; 
B  Gfveland  EL  By,  Co.  v.  City  of  Cleveland,  137  Fed.  123,  construing 
"  dty  ordinances  as  not  extending  life  of  street  railroad  franchises? 
Green  v,  Ivey,  45  Fla.  340,  33  So.  714,  refusing  to  enjoin  defendant 
from  operating  ferry  near  complainant's,  where  latter ^s  ferry  fran- 
chiK  sot  exclusive;  Commonwealth  v.  Boston  Terminal  Co.,  185  Mass. 
287,  70  N.  E.  127,  under  Acts  189(5,  creating  terminal  company,  there- 
wai  DO  free  grant  of  state  lands  below  low-water  mark;  Peru 
▼*Birrett,  100  Me.  217,  109  Am.  8t.  Hep.  494,  50  Ath  970,  70  U  R.  A* 
567,  where  merchant  controls  land  on  both  sides  ot  river  and  trans- 
porti  customers  free  from  his  warehouse  on  one  side  to  store  on  other,, 
b  ii  lisbJe  to  holder  of  nearby  ferry  franchise  for  profits;  Story 
r,  Woolverton,  31  Mont.  354,  355,  78  Pac,  590,  act  Cong,  1891,  grant- 
ing to  Montana  section  of  land  of  former  military  reser%'atioa  to 
be  lelected  so  as  to  embrace  improvemeots  thereon,  did  not  grant 
nght  to  use  of  water  of  stream  from  which  government  took  water 
by  jne&ns  of  ditch  across  other  lands;  dissenting  opinion  in  Hougbtoi^ 
St  By,  Co.  V.  Laurium  Common  Council,  135  Mich.  623,  98  N.  W, 
396^  majority  construing  street *car  franchise  as  authoriatog  eoanea^ 
tioa  with  branch  line.    See  105  Am.  St.  Bep.  699^  note. 


XII  PETERS. 


1*  Pet.  11-26,  »  L*  980,  SWAYZE  v.  BURKE. 

Syl  2  (in,  700).    Fraud  cogni?tab1e  in  law. 

^MtingTiished  in  Levin  v.  Northwestern  Nat.  Ins.  Co.,  146  Fed.  7T, 
^11  action  at  law  in  federal  court  on  fire  policy,  award  of  arbitrators, 
^»g  amount  of  loss,  made  according  to  policy  and  pleaded  by  de- 
'^fltJint,  cannot  be  impeached  by  plaintiff  for  fraud. 

12  ht  32-58,  g  L.  »89,  BANK  OF  UNITED  STATES  ▼.  DANIEL. 

^yl  5  (m,  702),     Equitable  relief  against  mistake. 

Approved  in  Utermehle  v.  Norment,  197  U.  S.  56,  49  L  662,  25  Sup. 
^^  2S)i^  ignorance  of  rule  that  party  taking  benefit  of  provision  is 
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will  in  his  favor  is  estopped  to  question  validity  of  will,  though 
coupled  with  ignorance  of  evidence  on  which  contest  based,  does  not 
prevent  application  of  rule  in  absence  of  fraud;  Burk  v.  Johnson, 
146  Fed.  214,  refusing  to  rescind  contract  assigning  territory  for 
promotion  of  burial  associations  under  copyrighted  plan,  because  of 
misrepresentation  concerning  rights  under  copyright,  and  that  plan 
was  not  subject  to  supervision  by  state  insurance  departments;  Scott 
v.  Ford,  45  Or.  544,  78  Pac.  746,  68  L.  B.  A.  469,  where  wiU  left 
property  to  five  children  and  executor  paid  sixth  share  to  ehild  of 
one  of  deceased  children,  executor  cannot  recover. 

12  Pet.  59-65,  9  L.  999,  BRADSTBEET  v.  THOMAS. 

Syl.  1   (in,  705).    Waiver  of  want  of  allegation  of  citizenship. 

Approved  in  North  Jersey  etc.  By.  Co.  v.  Purdy,  142  Fed.  957, 
where  no  objection  was  made  in  trial  court  to  sufficiency  of  proof 
to  sustain  obligation  of  plaintiff's  citizenship  for  jurisdictional  pur- 
poses, question  of  want  of  jurisdiction  on  that  ground  not  considered 
on  appeal. 

12  Pet.  7283,  9  L.  1004,  UNITED  STATES  v.  COOMBS. 

Syl.  4  (III,  707).    Commerce — Begulation  of  navigation. 

Approved  in  United  States  v.  Union  Bridge  Co.,  143  Fed.  891, 
upholding  30  Stat.  1153,  relating  to  alteration  of  bridges  over  naviga- 
ble streams  on  determination  of  Secretary  of  War  that  they  ob- 
struct navigation. 

12  Pet.  91100,  9  L.  1012,  GEOBGETOWN  v.  ALEXANDBIA  CANAI« 
CO. 

Syl.  4  (in,  710).    Abatement  of  public  nuisance. 

Approved  in  State  v.  Louisiana  etc.  Gravel  Bead  Co.,  116  Mo.  App. 
199,  92  S.  W.  161,  upholding  injunction  where  gravel  road  company 
Yras  unlawfully  exacting  tolls  from  persons  using  public  highway; 
Wilkins  v.  Chicago  etc.  B.  B.  Co.,  110  Tenn.  463,  75  S.  W.  1036, 
property  owners  who  have  no  special  interest  different  from  that 
of  other  inhabitants  as  to  period  for  which  city  contracts  extend 
cannot  restrain  execution  of  contracts  because  they  are  too  long; 
Van  Alstyne  v.  Morrison,  33  Tex.  Civ.  672,  77  S.  W.  657,  arguendo. 

Syl.  5  (m,  711).    Injunction  against  nuisance. 

Approved  in  Conradt  v.  Miller,  2  Alaska,  436,  injunction  lies  to 
prevent  building  of  wharves  or  warehouses  by  private  persons  on 
public  highway  or  navigable  streams  in  front  of  plaintiff's  property, 
where  he  shows  special  injury;  West  &  Severns  v.  Ponca  City  Milling 
Co.,  14  Okl.  648,  79  Pac.  101,  refusing  to  enjoin  erection  of  fram« 
building  within  fire  limits. 
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la  Vti.  143, 144,  9  L.  1033.  SARCHET  ▼.  UNITED  STATES. 
Sjl  1  (m,  716).    Supreme  court — Cases  appealed  to  dreuit. 
Appto?ed  in  Comatock  v,  Eagleton,  1&6  U.  S.  100,  49  L.  403,  25  Sop. 
Ct.  210,  jndgment  of  tupreme  court  of  Oklahoma  affirmiDg  judgment 
of  loKcr  court  on   demurrer   to   petition   for   false   impriaonment   ean 
only  b«  reviewed  in  supreme  court  on  writ  of  error. 

12  Pet  151-163,  9  L.  1035,  ZACHARIE  v.  FRANKLIN, 

Sjl  I  (m,  7U).    Signing  by  mark. 

Approved  in  Loughrcn  ▼.  Bonniwell,  125  Iowa,  520,  106  Am.  St. 
Bep.  319,  101  N.  W.  2$$,  upholding  sufficiency  of  subacription  to 
notice  bj  justice  of  peace  with  stamp  bearing  fac-slmile  of  signature; 
A^n  V.  Belcher,  111  La.  380,  100  Am.  St.  Rep.  485,  35  So,  60S, 
where  bodj  of  act  of  sale  gave  true  name,  but  name  at  foot  of  deed 
signed  bj  mark  was  written  differeotlj  by  notary,  it  was  notice 
rafici«at  to  put  subsequent  purchaser  on  inquiry. 

11  Pet  164-173,  9  L.  1041,  CLARKE  v.  MATTHEWSON, 
Sjl  1  (m,  718).    Executor  aa  real  party  in  interest. 
DijUnguished  in  Brown  v.  Fletcher,  140  Fed.  641,  Rer.*  St.  955,  re 

Utiag  to  revival  of  actions  abated  by  death  of  party,  has  no  applica 
tion  to  suits  in  equity. 

Sjl  2  (m^  TIS).    Attached  juriBdietion — Change  in  partiea. 

Approved  in  Kir  by  v.  American  Soda  etc.  Co.,  194  U.  S.  146,  4B 
L  913^  24  Sup.  Ct.  619,  upholding  jurisdiction  of  circuit  court  where 
croas-biU  seeks  to  recover  balance  of  $1,700,  doe  on  contract  of  ex* 
ehaage,  wiiere  original  biU,  dismissed  on  complainants'  motion,  asked 
eancetlation  of  agreement  to  pay  $3,025,  in  coosideration  of  exchange; 
0*Connor  v.  O'Connor,  146  Fed.  9D7,  equity  suit  in  federal  court 
to  set  ftside  judgment  of  dismissal  in  same  court  is  ancillary  to  such 
action,  aod  where  defendants  named  in  bill  were  privies  with  parties 
to  original  action,  service  may  be  made  on  them,  though  they  reside 
©ttt  of  diitnct. 

12  P«t  178  200,  9  L.  1046,  CLARKE  v.  WHITE, 

SyL  1  (HI,  721),     Specific  performance  of  personalty  contracta. 

Approved  in  Kane  v.  Luckman,  131  Fed.  619,  refusing  specific  per- 
fornunpe  of  oral  contract  for  purchase  of  cows  in  exchange  for  land^ 
where  it  was  indefinite  and  incomplete. 

Syl  I  (m,  722),  Setting  aside  transaction  for  fraud, 
Approved  in  Kessler  v.  Ensley,  141  Fed.  148,  applying  rule  where 
Uiid  purchased  of  company  by  former  director,  and  by  corporation  of 
*liiclj  be  was  large  stockholder  from  trustees,  to  whom  it  had  been 
co&veyed  under  agree m*»nt  between  stockholders  and  rrcditors;  In 
Jt  A,  L  Robertshaw  Mfg.  Co.,  133  Fed«  560,  where  debtor  conveyed 
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property  to  certain  creditors,  with  intent  to  pay  debts  owing  to  them, 
facts  that  transfer  postponed  other  creditors,  as  intended,  and  that 
creditor  aided  in  such  intent,  does  not  invalidate  transfer. 

Syl.  9  (m,  722).    Secret  agreement  on  composition  with  erediton. 

Approved  in  Wheeler  v.  Pettyjohn,  14  Okl.  76,  77,  76  Pac.  119,  fol- 
lowing rule. 

Syl.  10  (m,  722).    Debtor  may  prefer  creditor. 

Approved  in  Price  v.  Winnebago  Nat.  Bank,  14  Okl.  278,  79  Pae. 
108,  following  rule. 

12  Pet.  207-214,  9  L.  1058,  ADAMS  v.  JONES. 

Syl.  2    (m,  724).    Notice  to  guarantor  of  future   advances. 

Approved  in  dissenting  opinion  in  Cowan  v.  Roberts,  134  N.  G. 
426,  101  Am.  St.  Bep.  845,  46  S.  E.  983,  65  L.  B.  A.  729,  majority 
holding  where  one  signed  written  guaranty,  to  be  delivered  only 
on  condition  that  it  be  signed  by  another  and  delivered  to  debtors, 
who  delivered  it  to  creditors  without  securing  other  signature,  and 
creditor,  having  no  notice  of  condition,  extended  credit  on  faith  of 
guaranty,  guarantor  is  liable. 

12  Pet.  221-233,  9  L.  1063,  BOGEBS  r.  BATCHELOB. 

Syl.  3   (m,  728).    Use  of  firm  funds  to  pay  individual  debts. 

Approved  in  Hier  v.  Miller,  68  Kan.  265,  75  Pac.  79,  63  L.  B.  A« 
952,  where  bank  cashier  undertakes  to  pay  individual  debt  to  de- 
positor by  crediting  amount  on  passbook  and  permits  latter  to  check 
out,  bank  may  recover  of  creditor. 

12  Pet.  241-263,  9  L.  1070,  JENKINS  v.  PYE. 

Syl.  3   (ni,  731).    Deed  to  parent  valid. 

Distinguished  in  Ferns  v.  Chapman,  211  111.  607,  71  N.  E.  1110, 
holding  in  suit  to  set  aside  for  undue  influence  deed  from  son  to 
father  shortly  after  child  comes  of  age,  burden  is  on  father  to  re- 
but presumption  of  improper  influence. 

12  Pet.  264-299,  9  L.   1079,  GALLOWAY  v.  FINLEY. 

Syl.  1   (in,  732).    Vendee  cannot  disown  vendor's  title. 

Approved  in  Petraski  v.  Minzgohr,  144  Mich.  358,  108  N.  W.  78, 
following   rule. 

Syl.   3    (III,   733).    Vendee   perfecting   title   reimbursed. 

Approved  in  HoUoway  v.  Miller,  84  Miss.  781,.  36  So.  533,  where 
vendee,  finding  title  was  in  United  States,  retained  possession  and 
perfected  title  in  himself  without  notice  to  vendor,  he  can  only 
recover  sums  expended  and  other  damages  caused  by  breach  of 
warranty. 
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12  Pet  300^338,  i  H  10S3,  TOLAND  t,  BPHAGtTB. 

Bjl  i  (m,  735).     Ciitait  court 't  proeeet  outside  diBtHot. 

ApproTed  in  American  etc.  Colony  Co.  v,  Schuler,  34  Tor,  Cir, 
569,  79  8.  W.  374,  where  foreign  corporation  acquired  laadi  i& 
Texas,  courts  of  latter  cannot  forfeit  its  charter. 

Syl  7  (m,   737)*     Appearance    waives    service    in   district. 

Approved  in  Iowa  etc.  Min.  Co.  v.  Bliss,  144  Fed.  449,  where  alien 

braofbt  fluit  in  state  court  against  nonre&ident  corporation,  suit 
wu  removable  to  federal  court  hy  defendant. 

Bjl  10  (HI,  739).    Bendjtion  of  account  does  not  make  stated. 

Approved  in  Gillett  r.  ChAvez,  12  N.  M.  370,  78  Pac.  73,  where 

ttatemeiit  of  affairs  of  firm  made  by  one  of  partnerSt  who  acted 
aa  fim'a  clerk  merely,  as  basis  for  future  settlement,  fact  that 
senior  partner  retained  account  without  objecting  thereto  does  not 
reader  it  account  stated. 

12  Pet.  345-377,  9  L.  1111,  HEPBUBK  r.  DUBOIS, 

8jl.  5  (IDE,  743).    Finding  of  jury  concluded  defeated  party. 

Approved  in  Eureka  Co.  Bank  v.  Oark,  130  Fed.  326,  64  C.  C.  A. 
571,  finding  of  fact  by  court  precludes  appellate  court  from  weigh- 
iaf  evidence  for  purpose  of  determining  whether  findings  justified 
thereby. 

12  Pet  410  471,  9  L.  1137,  8T BOTHER  v.  LUCAS. 

SyL  4  (III,  746).     Property  rights  on  cession. 

Approved  in  O'Reilly  DeCamara  v.  Brooke,  135  Fed.  391,  exeln- 
iive  franehise  to  slaughter  cattle  in  Havana  granted  by  Spain  it 
property  which  cannot  be  taken  away  by  military  governor  of  Cuba 
without  compensation;  Territory  v.  Delinquent  Taxpayers,  12  N. 
M.  06,  73  Pac.  622,  lands  embraced  in  perfect  Mexican  land  grant 
^e  Uiahle  though  grant  submitted  to  confirmation  by  court  of 
priTite  land  claims  and  patent  not  yet  issued. 

8yl.  7   (in,   747).    Grant  evidences   own   validity. 

Approved  in  McOuire  v.  Blount,  199  tJ.  S.  146,  50  L.  129,  26 
^^9'  Ct.  1,  judicial  sale  had  during  Spanish  con  fro  I  of  Florida  not 
<^<^£fiate<i  by  technical  objections,  where  sale  had  been  confirmed  as 
^vfficient  by   land  title   commissionersu 

12  Pflt.  472-475,  9  L.  1161.  POULTNEY  v.  CITY  OF  LA  FAYETTB. 

fin,  751.)  Miscellaneous.  Cited  in  Meyers  v.  United  States,  5 
OW.  385,  48  Pac.  189,  as  to  power  of  Land  Department  to  promulgate 
^^  tot  reopening  al  ease  on  equitable  grounds. 
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12  Pet.  488-496,  9    L.  1167,    EX   PABTE    SIBBALD     ▼.    UNITED 

STATES. 

S7I.  3  (m,  755).    Correction  of  judgment  after  term. 

Approved  in  King  v.  Davis,  137  Fed.  227,  federal  law  court  cannot 
vacate  judgment  of  former  term  founded  on  false,  bat  apparently 
valid,  return  of  service  of  process;  United  States  v.  Four  Lorgnette 
Holders,  132  Fed.  565,  judgment  of  forfeiture  for  attempt  to  defrand 
customs  laws  cannot  be  vacated  on  petition  filed  after  term,  to  per- 
mit importer  to  defend  on  ground  of  irregularities  in  procedure; 
dissenting  opinion  in  State  v.  Marsh,  134  N.  C.  200,  47  S.  E.  12,  67 
L.  B.  A.  179,  niajoritj  holding,  where  on  appeal  conviction  reversed 
because  of  omission  of  material  allegation  in  indictment  as  contained 
in  record,  and  it  subsequently  appeared  that  allegation  was  omitted 
by  misprision  of  clerk,  supreme  court  could,  after  term,  grant  eer* 
tiorari  to  correct  record,  and  reset  case. 

87I.  5  (HE,  756).    Execution  of  mandate  of  appellate  court. 

Approved  in  Montana  Min.  Co.  v.  St.  Louis  etc.  Co.,  147  Fed.  903, 
where  circuit  court  of  appeals  affirmed  judgment  for  plaintiff,  bat 
subsequently  on  cross-writ  reversed  judgment  on  different  questions 
and  ordered  new  trial,  questions  determined  on  two  appeals  will  not 
be  reconsidered  on  error  from  second  judgment;  American  etc.  Co.  t. 
Sample,  136  Fed.  858,  where  circuit  court  of  appeals  has  adjudged  in- 
valid claims  of  patent  in  issue  in  infringement  suit,  reversing  circuit 
court,  and  ordering  decree  in  conformity  with  opinion,  circuit  court 
cannot  grant  rehearing  on  ground  that  complainant  has  filed  disclaimer 
in  patent  office;  State  v.  District  Court,  32  Mont.  24,  79  Pac  411, 
where  order  taxing  costs  in  favor  of  plaintiff  and  included  in  judg- 
ment did  not  include  certain  item,  trial  court  could  not,  after  affirm- 
ance on  appeal,  make  order  taxing  such  costs.  See  98  Am.  St.  Bep.  904, 
note. 

Syl.  7  (III,  758).  Construction  of  appellate  mandate. 
See  98  Am.  St.  Bep.  905,  note. 

(ni,  753.)  Miscellaneous.  Cited  in  dissenting  opinion  State  t. 
Marsh,  134  N.  C.  192,  47  S.  E.  9,  67  L.  B.  A.  179,  on  point  that  when 
government  litigates  with  citizen,  it  has  no  superior  rights  by  virtue 
of  sovereignty. 

12  Pet.  524-653,  9  L.  1181,  KENDALL  v.  UNITED  STATES. 

SyL  2  (HI,  764).    Mandamus  to  compel  ministerial  duty. 

Approved  in  Traynor  v.  Beckham,  116  Ky.  24,  74  S.  W.  1108, 
granting  mandamus  to  compel  governor  to  issue  commission  to  police 
judge  legally  appointed  by  city  council;  McDaid  v.  Territory,  1  Okl. 
97,  30  Pac.  440,  upholding  territorial  district  court's  jurisdiction  to 
issue  mandamus  compelling  townsite  trustees  to  issue  deed  to  party 
they  have  decided  is  entitled  to  same;  Clement  v.  Graham,  78  Yt 
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319,  t3  Atl.  155|  grantitig  mandajnus  to  compel  state  auditor  of  ae> 
iMiiti  to  permit  itupection  of  record.    See  9S  Am.  St.  Bep.  S74,  note, 

Syl  5  (m,  763).  Mandamus  defined. 

Approved  m  dissentixig  opinion  in  Heniy  t.  State,  87  Miss.  95,  89 
8o.  M,  ajrgnendo. 

Sjl  6  {HI,  76S).  Mandamui  to  enforce  rigbt— Adequacy  of 
Mmraiei. 

Approved  in  Barber  Asphalt  etc.  Co.  ▼*  Morris,  132  Fed.  955,  67 
L  B,  A  761,  66  C  C.  A,  55,  granting  mandamus  to  command  circuit 
jadgf  to  vacate  order  staying  proceedings  pending  determination  of 
lUte  court  appeals;  State  v.  United  States  Exp.  Co.,  95  Minn.  444, 
lOi  K.  W.  557,  denying  mandamus  to  compel  express  company  to  re- 
ttivt  package  from  one  engaged  in  lottery  scheme;  In  re  Epley,  10 
OkL  $U,  64  Pae.  21,  judgment  granting  peremptory  mandamus  is  re- 
riewftble  on  appeal  same  as  any  other  law  judgment;  Rider  r.  Brown, 
1  Okl  247,  32  Pac.  342,  better  practice  ia  tot  writ  of  mjuidamus  to 
mat  m  name  of  territory  on  relation  of  par^  interested.  See  98  Am. 
Bt  Bep,  S65,  note, 

8jl  13  (III,  770).     Supreme  court's  mandamus  to  inferior  court. 

Approved  in  £x  parte  Morao,  144  Fed-  596,  upholding  jurisdiction 
of  eircoit  court  of  appeals  to  issue  habeas  corpus  to  rlotermiae  power 
of  Oklahoma  court  to  imprison  one  convicted  of  capital  crime;  Bar* 
b«f  Aiphalt  etc.  Co.  v.  Morris,  132  Fed.  952,  67  L.  R.  A,  761,  66  C.  C. 
A.  55,  granting  mandamus  to  compel  circuit  judge  to  vacate  order 
lUjiog  proceedings  pending  determination  of  state  court  appeals, 

^l  IS  (HI,  770).    Bequiaites  of  jurisdiction  over  person. 

Approved  in  Kibbler  v.  St.  Lours  etc.  R.  Co.,  147  Fed.  880,  foreign 
^rporation  is  not  suable  in  federal  court  in  state  unless  it  does 
Maai  in  eome  one  of  the  counties  within  territorial  jurisdiction  of 

iMk  court. 

^7^  16  (in,  770).     District  of  Columbia  eourt  issue s  mandamus. 

Approved  in  MeDaid  v.  Territory,  1  Okl,  97,  30  Pac.  440,  upholding 
territorial  district  court's  jurisdiction  to  issue  mandamus  to  compel 
towDsit«  trustees  to  execute  deed  to  party  whom  they  have  decided 
ii  MtitJed  to  same. 

8yl'  19  (m,  772).    Conatruction  of  adopted  statutes, 

Approved  iji  Ex  parte  Anderson,  46  Tex.  Cr.  399,  81  8.  W.  087, 
city  cotirt  has  no  jurisdiction  to  try  accused  for  violation  of  state 
P«wi  ttalute. 

^y^  20  (III,  772).     Federal  court's  mandamus  to  executive  officers. 

Approved  in  United  States  v.  Lake  Shore  etc.  Ry.  Co.,  197  U.  8. 
^%  *1>  L*  871,  25  Sup.  Ct.  538,  circuit  court  has  no  jurisdiction  over 
^^tui  proceeding  by  mandamus  to  compel  interstate  carrier  to 
^e  report  which  interstate  commerce  commission  is  authorized  by 
cosiSUf^  act  to  require. 
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(III,  763.)  Miscellaneous.  Cited  in  dissenting  opinion  in  Tampa 
Waterworks  Co.  v.  Tampa,  199  U.  S.  247,  50  L.  175,  26  Sup.  Ct.  23, 
majority  holding  provision  of  state  constitution  giving  legislature  full 
power  to  correct  abuses  and  prevent  excessive  charges  is  self-execut- 
ing to  extent  that  contracts  made  after  its  passage  are  subject  to 
possibility  of  exercise  of  such  power. 

12  Pet.  657754,  9  L.  1233,  BHODE  ISLAND  v.  MASSACHUSETTa 

Syl.  1  (in,  774).    Jurisdiction  defined. 

Approved  in  Blake  v.  Nesbet,  144  Fed.  283,  fact  that  defendant 
claims  as  his  own  money  admitted  to  have  been  paid  to  him  by 
bankrupt  within  four  months  of  bankruptcy,  on  ground  that  payment 
was  made  to  him  as  creditor,  does  not  affect  bankruptcy  court's  juris- 
diction in  suit  by  trustee  to  recover  money  as  preference  to  issue 
injunction  against  disposing  of  same;  Franklin  Union  v.  People,  220 
m.  366,  110  Am.  St.  Bep.  248,  77  N.  E.  180,  it  is  no  defense  to  con- 
tempt proceedings  for  violation  of  injunction  that  injunction  if 
broader  than  justified  by  bill;  O'Brien  v.  People,  216  111.  363,  108  An. 
St.  Bep.  219,  75  N.  E.  112,  defects  in  bill  to  enjoin  strikers  does 
not  affect  jurisdiction  when  defendants  served  but  did  not  appear; 
Parker  v.  Lynch,  7  Okl.  647,  56  P&c.  1087,  upholding  jurisdiction  to 
declare  resulting  trust  in  land  acquired  by  homestead  entry. 

Syl.  3  (m,  776).    Appearance  waives  defect  in  Service. 

Approved  in  Alabama  etc.  School  v.  Addler,  144  Ala.  557,  42  So. 
117,  under  constitutional  provision  that  state  cannot  be  sued,  judg- 
ment against  Alabama  Girls'  Industrial  School  is  against  state,  and 
void  for  want  of  jurisdiction,  and  failure  of  defendant  to  claim  im- 
munity is  not  waiver. 

Syl.  10  (m,  778).     Constitution — Exceptions  not  implied. 

Approved  in  Ex  parte  Anderson,  46  Tex.  Cr.  380,  81  S.  W.  976,  city 
court  has  no  jurisdiction  to  try  accused  for  alleged  violation  of  state 
penal  statute. 

Syl.  11  (m,  778).  Constitutional  construction — Contemporaneooe 
history. 

Approved  in  Ex  parte  Anderson,  46  Tex.  Cr.  399,  81  S.  W.  987, 
city  court  has  no  jurisdiction  to  try  accused  for  alleged  violation  of 
state  penal  statute. 

Syl.  14  (in,  778).    Jurisdiction  to  determine  state  boundary. 

Approved  in  Missouri  v.  Illinois,  200  U.  S.  520,  50  L.  578,  26  Sup. 
Ct.  268,  determining  jurisdiction  of  supreme  court  to  enjoin  discharge 
of  sewage  of  Chicago  through  canal  into  Mississippi  on  complaint  of 
Missouri  that  water  supply  of  its  inhabitants  contaminated. 
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!t?ei  e*ie,  10  L,  33.  WHITING  ▼.  BANK  OF  UNITED  STATEa 
Byl  7  (m,  7S5).     No  bill  of  review  after  five  years. 
Approved  ia  Jorgensen  v.  Young,  136  Fed.  381,  69  C.  C.  A.  222,  bill 

«f  feview  in  equity  court  not  filed  until  after  lapse  of  two  years  from 

jndgiaeiit  in  original  suit,  and  until  long  after  expiratign  o£  time  %o 

tppfil  is  too  late. 

13  Pet  26-44,  10  L.  42,  SMITH  t.  BICHAEDS. 

87I  2  (Uly  7S9),     Contract — Rescission — False  reprcsentaftona. 

Approved  in  Kell  v.  Trenchard,  142  Fed.  23,  applying  rule  where 
plaictiif  purchased  timber  land  under  contract  stating  timber  to  be 
AOt  !esi  than  certain  amount,  and  on  esttmation  of  amount  defcnd- 
tot'i  agent  by  false  representations  as  to  boundaries  deceived  plain* 
tiff  «  to  amount;  Kimber  v.  Young,  137  Fed.  74S,  70  C.C.  A.  178, 
determining  sufficiency  of  allegations  in  action  for  deceit  in  sale  of 
Vo&di, 

13  Pet.  45-64,  10  L.  51,  BOSS  v.  DUVAU 
SyL  1  (m,  7^1).     Applying  state  practice— Statute, 
Diitingoished   in   King  ▼.  Davis,   137   Fed.   239,   Va.   Code   1S87,   f 

^5S6,  providing  lis  pendens  ahatl  not  affect  bona  fide  purchaser,  un- 

km  iDetnorandunn  filed  with  clerk  of  court  in  county  where  land  liei 

^Mi  not  apply  to  federal  courts. 

8yl.  2  (III»  791),     Burden  of  showing  statutory  exception. 

Approved  in  Bealmear  r,  Hutchins^  134  Fed.  266  (reversed  148 
Fed.  545),  under  Rev.  St.  N.  C.  1837,  c.  42,  i  1,  one  claimiDg  entry  of 
^^^II^  lands  has  burden  of  showing  on  face  of  grant  itself  that 
l^d  was  at  time  vacant  and  nnsurveyed. 

I^tingnished  in  Bealmear  v,  Hutchins,  148  Fed.  558  (reversing 
134Fe<l  257),  under  Pub.  Laws  N.  C,  1835,  p,  7,  e*  6,  as  amended  in 
1837^  grant  of  Cherokee  lands  issued  pursuant  to  authority  of  such 
^v  ix  presumptively  of  vacant  and  unaurveyed  lands,  and  suMcient 
^  ^intain  ejectment. 

8yl  3  (KI,  791).    Bar  of  judgment  bars  execution. 

Approved  in  Miller  v.  Melone,  11  Okl  251,  67  Pac.  482,  50  L.  R.  A. 
^0,  creditor's  bill  seeking  to  set  aside  fraudulent  sale  is  barred 
^^Pfe  plaintiff 's  judgment  becomes  dormant  pending  suit, 

^yl  6  (m,  792).     Limitations — ^Pre*exifting  cauaea. 
See  111  Am.  St*  Bep.  461,  note. 

[171] 
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13  Pet.  65-80,  10  L.  61,  ANDBEWS  v.  POND. 

Syl.  2  (in,  793).    Usury — Charge  for  exchange  as. 

Approved  in  In  re  Troy  ft  Cohoes  Shirt  Co.,  136  Fed.  427,  argaendo. 

Syl.  5  (m,  794).    Contracts — ^Lex  loci  governs. 

Approved  in  Easton  v.  Geo.  Wostenholm  ft  Son,  137  Fed.  530,  70  0. 
C.  A.  108,  where  firm  doing  business  in  California  and  Costa  Bica 
bought  goods  in  England  through  purchasing  agent,  under  agreement 
that  agent  in  England  should  advance  price  and  expenses  for  com- 
mission, agent's  contract  governed  by  English  law;  Nashua  Bay. 
Bank  v.  Sayles,  184  Mass.  522,  100  Am.  St.  Bep.  573,  69  N.  E.  810, 
arguendo. 

Syl.  7  (m,  795).    Law  governing  interest  in  contracts. 

Approved  in  Davis  v.  Tandy,  107  Mo.  App.  449,  81  S.  W.  460, 
where  note  is  usurious  under  laws  of  state  where  made  and  also  where 
payable,  and  under  laws  of  latter  state  mortgage  securing  it  is  Toid 
for  usury,  but  is  not  void  by  laws  of  former  state,  mortgage  ia  en* 
forceable  in  latter  state  under  limitations  placed  on  it  in  former. 

13  Pet.  89-106,  10  L.  72,  BBADLEY  v.  WASHINGTON  ETC.  STEAM 
PACKET  CO. 

Syl.  1  (in,  799).    Parol  to  explain  writing. 

Approved  in  Simpson  v.  United  States,  199  U.  S.  399,  50  L.  246, 
26  Sup.  Ct.  54,'  construing  contract  to  furnish  beef  to  interior  army 
posts  in  Cuba;  Guaranty  Trust  Co.  v.  Atlantic  etc.  B.  Co.,  138  Fed* 
521,  affirming  132  Fed.  71,  construing  railroad  mortgage  giving  lien 
on  after-acquired  property;  Darnell  v.  Lafferty,  113  Mo.  App.  303,  8S 
S.  W.  791,  memorandum  evidencing  sale  of  personalty  described  aa 
"ten  head  of  cows  and  heifers"  is  sufficiently  definite  in  description 
of  subject  matter  to  satisfy  statute  of  frauds;  Humphrey  v.  Timken 
Carriage  Co.,  12  Okl.  432,  75  Pac.  534,  where  complaint  sets  oat 
order  for  goods  and  alleges  acceptance  and  shipment,  defendant  may 
show  by  parol  that  order  was  not  accepted  on  terms  proposed. 

13  Pet.  107-122,  10  L.  81,  BANK  OF  UNITED  STATES  v.  LEE. 

Syl.  5  (m,  802).    Estoppel  of  wife  by  silence. 

Approved  in  Mutual  Beserve  Fund  etc.  Ins.  Co.  v.  Scott,  136  N.  C 
160,  48  S.  E.  583,  defendant  in  default  judgment  cannot  set  it  aside 
for  fraud,  consisting  of  false  allegations  and  proofs,  which  were 
known  to  him  at  time  judgment  was  rendered. 

Syl.  6  (ni,  802).    Sales  of  personalty  valid  where  made. 

Approved  in  Cooper  v.  Philadelphia  Worsted  Co.  (Lees  v.  Harding 
etc.  O).),  68  N.  J.  Eq.  631,  60  Atl.  356,  Public  Laws  1889,  p. -421, 
relating  to  conditional  sales,  does  not  apply  to  contracts  made  and 
to  be  performed  in  another  state  with  reference  to  chattels  situated 
there  between  president  of  that  state  and  a  Nqw  Jersey  corporation; 
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QteeiiviHe  Nat.  Bk.  v.  Evana^Snyder-Buell  Co.,  9  Okl.  369,  60  Pac. 
£54,  mortgage  executed  in  another  state  on  property  situated  there 
u4  recorded  according  to  law«  of  tuch  state  i»  valid  after  luch  prop- 
lit;  u  brought  into  Oklahoma  without  being  fi]ed, 

13  Pel  123-127,  10  L.  89,  BANK  OF  UNITED  STATES  ▼.  PETER. 
Byl  1  (Hlf  803).    Junior  eneumbraneer  paying  prior. 
Sec  n  km,  St.  Hep.  521,  note. 

llFet  136-152,  10  L.  95,  WALLACE  ▼.  McCOXNELL. 

8yL  4  (m,  804).     Concurrent  iariadiction — Prioritici. 

AppnjTed  in  Louisrille  Trust  Co.  r.  Knott,  130  Fed.  825,  65  C.  C.  A. 
158,  where  corporation's  franchise  bad  expired  and  asseta  delivered 
to  liqmdator,  and  minority  stockholder!  filed  bill  in  state  court  to 
vccrtji'ia  assets  and  liabilities  and  sell  and  distribute  assets,  and  ma- 
joriiy  appeared  in  fuch  suit,  and  p<fnding  suit  creditor  had  federal 
rvcdrer  appointed,  state  court  entitled  to  priority  though  receiver 
t(Mk  useta;  Logan  County  t*  McKinlcy  etc.  Trust  Co.,  70  Neb.  405, 
^  N.  W.  644,  where  foreclosure  decree  erroneously  denies  to  owner 
«f  *qttitT  of  redemption  the  lime  to  redeem  allowed  by  law.  he  can 
mt  obtained  modification  by  objecting  to  confirmation  of  tale. 

13  Pet,  181-194,  10  L.  115,  STOKES  v.  SALTONSTALL. 

8;l  1  (in,  810).     Care  required  of  carrier  of  passengers. 

Approved  in  Cavin  v.  Southern  Pae.  Co.,  136  Fed.  593.  09  C.  C.  A. 
369,  m  action  by  mail  clerk  for  injuries  caused  by  derailment  due  to 
vubtttf  it  ia  error  to  charge  that  defendant  only  required  to  use 
<vlh  care  as  reaaonably  careful  man  would  exerciae  in  management 
«f  dtngcroua  buiineas;  The  Oregon,  133  Fed.  617,  6^  C.  C,  A.  603, 
givijig  damages  to  passengers  for  failure  of  Nome  steamer  to  furnish 
*uffieiest  provisions  and  to  be  kept  clean;  Fillingham  v,  Bt  Louis 
Timit  Co,,  102  Mo.  App.  5S4,  77  8.  W«  317,  upholding  charge  that 
timuT  ia  held  to  utmost  eare  and  Tigilancei  accompanied  by  recital 
«t  pATtieular  facts  which  will  sustain  recovery;  Taillon  t«  Hears,  29 
Motit  174,  74  Pac.  425,  under  Cir.  Code,  §  2790,  carrier  is  liable  for 
Injuries  to  passenger  caused  by  negligent  acts  of  his  aervant,  even 
tbougt  the  acts  complained  of  were  not  within  scope  of  servant's  em- 
ployment; Williams  v,  Spokane  Falls  cte.  By.  Co.,  39  Wash.  89,  80 
Pie.  1103,  apply^ing  rule  where  in  making  up  train  coupler  gave  way 
AQd  cars  ran  into  mail  car,  in  which  plaintiff  was  working,  and  in- 
JQred  hinL 

I>iitiftgui«hed  in  Stanley  t,  Steele,  77  Conn.  693,  60  AtL  641,  69 
^  B,  A.  561,  livery -stable  keeper  is  not  held  to  such  degree  of  care 
*^Ui  reference  to  defecta  in  rehiclea  aa  common  carrier  of  passenger. 

^y^  ^  (III,  812),     Carriers — Presumptions  from  accident. 
-Aj^Foved  in  Southern  Pac.  Co.  v.  Gavin,   144   Fed.   351,   following 
^^i  CSaeiaaati  tU.  By,  Co,  v.  South  Fork  Coal  Co.,  139  Fed.  533, 
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where  as  result  of  rear  end  collision  oil  cars  telescoped  and  sparks 
from  engine  started  fire,  which  burned  lumber  piled  on  right  of  wajT, 
presumed  that  collision  due  to  negligence  in  operation  of  trains;  Burr 
V.  Knickerbocker  etc.  Co.,  132  Fed.  249,  65  C.  C.  A.  554,  where  tu^ 
moving  schooner  from  dock  to  wider  part  of  channel,  to  be  there 
turned  and  headed  for  sea,  ran  aground  on  calm  day  with  moderate 
tide,  prima  facie  case  of  negligence  shown;  Denver  Con.  Tramway 
Co.  V.  Bush,  19  Colo.  App.  73,  78,  73  Pac.  664,  666,  applying  principle 
where  passenger  injured  while  alighting  from  car  because  of  sad- 
den starting  of  car;  Bedmon  v.  Metropolitan  St.  By.  Co.,  185  Mo. 
9,  105  Am.  St.  Bep.  558,  84  S.  W.  28,  in  action  by  street-car  passen- 
ger, showing  that  car  came  to  sudden  stop  and  passenger  was  thrown 
from  his  seat  and  injured,  made  prima  facie  case;  St.  Louis  etc.  By. 
Co.  V.  Parks,  97  Tex.  135,  76  S.  W.  742,  in  action  for  injuries  to  pas- 
senger, when  carrier  introduces  evidence  to  show  it  has  used  all 
proper  care  to  avoid  accident,  charge  that  fact  of  injury  is  prima 
facie  evidence  of  negligence  which  defendant  may  rebut  by  show- 
ing due  care  is  improper;  Firebough  v.  Seattle  Elec.  Co.,  40  Wash. 
662,  82  Pac.  997,  2  L.  B.  A.  (N.  S.)  836,  applying  rule  where  street- 
car passenger  injured  on  jumping  out  when  controller  blew  ap.  See 
113  Am.  St.  Bep.  992,  1021,  note. 

Syl.  4  (m,  815).    Negligence — ^Acts  in  apprehension  of  injury. 

Approved  in  Omaha  Water  Co.  v.  Schamel,  147  Fed.  506,  where  Are 
started  through  negligence  of  defendants'  employee  and  flames  shut 
off  stairs,  though  some  persons  ran  through  them  to  stairs,  plaintiff 
not  negligent  in  jumping  from  window. 

Distinguished  in  Chretien  v.  New  Orleans  By.  Co.,  113  La.  766,  IM 
Am.  St.  Bep.  519,  37  So.  718,  where  decedent  was  passenger  on  car 
and  wire  fell  and  struck  car  and  loud  explosion  occurred,  scaring 
decedent  so  that  he  jumped  off  and  was  killed,  carrier  is  not  liable^ 
neither  car  nor  other  passengers  being  injured. 

13  Pet.  195-204,  10  L.  123,  CLABK  v.  SMITH. 

Syl.  2  (m,  817).    Administering  state  law  creating  property  righta. 

Approved  in  Mathews  S.  Co.  v.  Mathews,  148  Fed.  493,  Bevl  Lawa 
Mass.,  c.  159,  S  3,  cl.  7,  providing  that  supreme  and  superior  eoorts 
shall  have  jurisdiction  in  equity  of  creditors'  suits  to  reach  property 
of  debtor  which  cannot  be  attached  or  executed  upon  at  law,  ii  not 
enforceable  in  federal  courts;  Ames  Bealty  Co.  v.  Big  Indian  etc.  Co., 
146  Fed.  174,  175,  176,  applying  rule  to  equity  suit  where  under  Mon- 
tana Code  in  action  to  protect  water  rights  plaintiff  may  make  any 
or  all  persons  who  have  diverted  water  from  same  stream  parties; 
United  States  Min.  Co.  v.  Lawson,  134  Fed.  771,  67  C.  C.  A.  587,  remedy 
given  by  Utah  statute  authorizing  suit  to  quiet  title  without  previooa 
adjudication  of  title  in  law  action,  and  without  reference  to  pea- 
session,  is  enforceable  in  federal  court. 
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13  Pet.  £0»'262 


^ 


Dislinguislied  in  ULIdois  Life  Ins,  Co.  ▼.  Newmsii,  141  Fed,  453^ 

Khmg  to  enjoin  colkctioti  of  slate  tux  on  ground  of  its  illegality 
lione,  tboogh  state  autliorized  such  action. 

13  Pet  200-224,  W  L,  129,  STEIK  y.  BOWMAN. 

Sjl  7  (in,  822).     Wife  as  witness  against  Husband. 

Approved  in  Brock  v*  State,  44  Tex.  Cr,  342,  100  AniL  8t.  Rep.  W9, 
n  8.  W,  22,  60  L.  B.  A,  465,  wife  is  incompetent  witness  against 
iiQaband  in  prosecution  for  rape  though  no  objection  raised  bf  bus* 
bani 

Bjl  9  (m,  823).    Deposition  of  absent  witness. 

Approved  in  Toledo  Traction  Co,  v.  Cameron,  137  Fed.  60,  65,  §9 
C.  C.  A.  2Sf  permitting  reading  of  testimony  of  witness  gt%'en  on 
former  tnnl  where  he  is  without  district  and  more  than  one  hundred 
mijei  distant  from  place  of  trial. 

33  Pet  230-262,  10  L.  138,  EX  PABTE  HENNEN. 

8yl  2  (in,  824),    Removal  of  officers  at  pleasure. 

Appfurcd  in  Hartigan  v.  United  States,  196  U,  8,  174,  49  L.  436, 
S5  Sap.  Ct.  204,  West  Point  cadet  may  be  dismissed  summarily  by 
Fwident;  Cole  v.  Territory  of  Arizona,  6  Ariz,  141,  48  Pac.  218, 
territorial  treasurer  appointed  by  the  governor  after  the  adoption  of 
fiev,  St.,  par,  3049,  may  be  removed  at  any  time;  State  v,  Maroney, 
IHMo,  551,  90  S.  W.  147,  under  Laws  1903,  p.  170,  election  commis- 
ii«oers  cannot  remove  jndge  or  clerk  without  charges  and  notice 
tlKWof. 

Disliijguished  in  Christy  v.  City  of  Kingfisher,  13  Okl.  593,  76 
^  138,  under  statute,  marshal  of  city  of  first  class  cannot    be  re^ 
o^oved  for  cause  without  notice  of  charges. 

87^  4  (m,  826).    Discretion  to  remove  officer — Grounds. 

Approved  in  Ward  v.  Board  of  Brgents,  138  Fed,  378,  where  act 
itt<:orp<)rating  board  of  reagents  of  college  authoris^ed  board  to  remove 
professors  whenever  interests  of  college  required,  in  absence  of  fraud 
regPDta  not  liable  in  damages  for  discharging  professor  before  ter- 
mination of  contract  of  employment;  dissenting  opinion  in  Mial  v. 
EUingtoa,  134  N.  C.  177,  46  S.  E.  976,  65  L.  B.  A.  697,  majority  hold* 
^g  oQifer  appointed  for  a  definite  time  to  public  office  has  no  vested 
ifitereit  therein  or  contract  right  thereto. 

ftstinguiahed  in  Mial  v.  Ellington,  134  U.  8.  142,  46  a  E,  965,  65 
L.  K  A,  697,  an  officer  appointed  for  a  deHnite  time  to  poblic  office 
hss  Ao  vested  interest  therein  or  contract  right  thereto. 

SyL  5  (in,  826).     Officers — Appointment  of  successor  ia  removal* 
Biitiuguished  in  Board  of  Education  v.  Territory,  12  Okl.  301,  70 
w.  797^  appointment  of  new  commisiioii  to  locate  site   for  normal 
^^fiol  under  act  of  1901,  after  time  for  appointment  of  commissioi 
i*d  etpifed,  is  void. 
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13  Pet.  279-291,  10  L.  161,  EX  PABTE  HOYT. 

S7I.  1  (m,  829).    Mandamus  to  compel  judgment. 

Approved  in  Cattermole  v.  Ionia  Circuit  Judge,  136  Ifieli.  280,  99 
N.  W.  4,  mandamus  does  not  lie  to  review  the  action  of  circuit  judge 
in  quashing  a  writ  of  capias  ad  respondendum  and  to  compel  tha 
setting  aside  of  the  order. 

Syl.  2  (m,  829).  Mandamus  to  correct  erroneous  inferior  judg- 
ment. 

Approved  in  Barber  Asphalt  etc.  Co.  v.  Morris,  132  Fed.  955,  67 
L.  B.  A.  761,  66  C.  C.  A.  55,  upholding  jurisdiction  of  circuit  court 
of  appeals  to  grant  mandamus  to  compel  circuit  court  to  vacate  order' 
staying  proceedings  pending  state  court  appeals.  See  98  Am.  St.  Bepw 
892,  note. 

13  Pet.  294-301,  10  L.  168,  VAN  NESS  v.  HYATT. 

S7I.  2  (in,  830.)     Mortgage  vests  legal  title  in  mortgagee. 

Approved  in  Lef mann  v.  Brill,  142  Fed.  48,  wife  who  recovered  de* 
eree  against  husband  in  suit  for  maintenance  which  awarded  her 
specific  property,  including  realty,  upon  which  husband  had  prior  to 
suit  executed  mortgage  of  his  interest,  cannot  avoid  mortgage  oa 
ground  that  it  was  made  to  defeat  claim  for  maintenance. 

13  Pet.  312-330,  10  L.  177,  McELMOYLB  v.  COHEN. 

SyL  3  (m,  832).    No  execution  on  foreign  judgments. 

Approved  in  Lamb  v.  Powder  Biv.  etc.  Co.,  132  Fed.  440,  67  L.  S. 
A.  558,  65  C.  C.  A.  570,  holding  void  Colorado  act  of  1895,  as  amended 
in  1899,  prescribing  limitation  for  actions  on  foreign  judgments,  ms 
applied  to  action  on  foreign  judgment  based  on  contract  and  rendered 
prior  to  passage  of  act  on  cause  of  action,  accruing  more  than  aiz 
years  prior  thereto;  In  re  Culp,  2  Cal.  App.  82,  83  Pac.  94,  judgment 
of  sister  state  giving  petitioner  in  habeas  corpus  right  to  custody  of 
child  cannot  be  enforced  in  habeas  corpus  proceedings  for  posseesioa 
of  child.    See  103  Am.  St.  Bep.  312,  313,  note. 

SyL  6  (III,  835).    Limitations  governed  by  lex  fori 
Approved  in  Bankin  v.  Barton,  69  Kan.  632,  77  Pac.  532,  an  mo- 
tion to  enforce  the  individual  liability  of  a  stockholder  in  a  national 
bank  is  governed  by  statute  of  limitations  of  state  where  action  ii 
brought. 

Syl.  7  (HE,  837).    Limitation  on  action  on  foreign  judgments. 

Approved  in  Lamb  v.  Powder  Biv.  etc.  Co.,  132  Fed.  438,  67  L.  fi. 
A.  558,  65  C.  C.  A.  570,  holding  void  Colorado  act  of  1895  as  amended 
by  act  of  1899,  prescribing  limitation  for  actions  on  foreign  judg- 
ments, as  applied  to  action  on  foreign  judgment  based  on  contract  and 
rendered  prior  to  passage  of  act  on  cause  of  action  which  acemed 
more  than  six  years  prior  thereto;  Terry  v.  Heisen,  115  La.  1083,  46 


NotM  OQ  U.  8.  Beports.  13  Pet.  359'40t 

80.  i65,  upboldiiis  Article  233  of  CooBtitutton  of  1898,  eiUbHshiiig 
prNeription  of  three  yean  against  actiotis  to  annol  tax  sates. 


8yL  S  (nif  837)*    Foreign  judgment — Priority  in  manbaling 

ApproTed  in  Murray  t.  Farrell^  2  Alaska,  363,  where  one  became 
indebted  in  Montaoa  and  before  debt  barred  he  removed  to  Alaska, 
Ia  ictioa  on   debt   in  Alaska,   limitation   statutes   of  that   territory 

U Pet  ^9377,  10  L.  200,  STORY  v.  LIVINGSTON. 

&7I  1  (H^  840).     Exceptions  to  master's  report. 

Approted  in  General  Fire  Extinguiaher  Co.  y.  Lamar,  141  Fed*  855, 
following  raJe;  Neher  ▼.  Armijo,  11  N.  Ikl.  83,  66  Pac.  519,  applying 
priaeipie  to  errors  in  referee's  report, 

^L  6  (in,  Si2).    Interested  persons  are  necessary  parties. 

Approred  in  In  re  E.  T.  Kenney  Co.,  136  Fed.  455,  beneficial  inter- 
sH  of  usignors  in  net  proceeds  of  claims  assigned  to  liquidating  com- 
■itt«e  ifter  administeriag  trust,  not  provable  in  baukruptcy, 

(m,  840.)  Miscellaneous.  Cited  in  Brown  ▼.  Fletcher,  140  Fed. 
Hlf  where  cause  of  action  involved  in  suit  in  equity  has  passed  by 
ungnmcnt  or  devise  from  estate  of  deceased  complainant  to  another, 
Mitcftnnot  be  revived;  Ex  parte  Marks,  136  Fed.  170,  69  C.  C.  A.  80, 
there  mandate,  after  appeal,  directed  trial  court  to  lake  such  further 
ptoi^eedings  as  according  to  right  and  law  ought  to  bo  had,  court 
could,  on  ascertaining  mistake  in  computation  of  judgment,  correet 
ntn, 

U  Pet  3T8  380,  10  L,  209,  WILCOX  v.  HUNT, 

8jL  5  (in,  844).    Contracts — Lex  fori  governs  enforcement. 

Approved  in  Supreme  Lodge,  Knights  of  Pythias  v.  Meyer,  198  17. 
S'  517,  49  L.  1149,  25  Sup.  CL  754,  applying  rule  to  question  as  to 
txiitaitce  of  relation  of  physician  and  patient  so  as  to  exclude  former's 
testimony;  Clark  v.  Eltinge,  38  Wash.  383,  107  Aro.  8t.  Rep.  858, 
^0  Pac.  559,  married  woman  as  debtor  is  entitled  only  to  those  ex- 
*^ptioDs  provided  by  statutes  of  state  of  her  residence  and  of  place 
«f«iiL 

13  Pet  404-408,  10  L.  221,  EX  PARTE  WHITNEY. 
^fi  1  (HI,  846)*     Mandamus  to  compel  equity  practice* 

IHitinguished   in  Barber   Asphalt  etc.   Co.  v.   Morris,   132   Fed.   956, 
<S7  L,  E.  A,  761,  66  C.  C\  A,  55,  granting  mandamus  to  compel  circuit 
tonti  to  vacate  order  staying  proceedings  pending  doterniination  of 
«Ut«  tourt  appeals* 
U 


m 
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13  Pet.  309-414,  10  L.  223,  EMEBSON'S  HEIBS  y.  HALL. 

Syl.  2  (m,  848).    Claims  under  private  acts. 

Approved  in  United  States  v.  Foreman,  5  OkL  253,  48  Pae.  97,  one 
suing  government  for  recovery  of  money  paid  for  land  on  which  er- 
roneous entry  was  canceled  need  not  show  surrender  of  duplicate  cer- 
tificate to  Secretary  of  Interior  nor  relinquishment  of  all  claims  Uk 
land. 

Distinguished  in  Nutt  v.  Forsythe,  84  Miss.  219,  36  So.  248,  where 
Congress  appropriated  a  -sum  of  money  to  the  administrator  of  a  de- 
cedent in  payment  of  a  claim  of  the  decedent  against  the  United 
States,  the  representatives  of  deceased  heirs  are  entitled  to  share  witb 
living  heirs  in  the  distribution  thereof. 

13  Pet.  423435,  10  L.  229,  ANTHONY  v.  BUTLEB. 

Syl.  1  (m,  849).    Partner's  deed  does  not  bind  other. 

Approved  in  Bunner  v.  Woitke,  2  Alaska,  395,  realty  held  bjr 
mercantile  firm  cannot  be  sold  by  one  partner  without  written  an- 
thority. 

13  Pet.  436-458,  10  L.  235,  BAGNELL  v.  BBODEBICK. 
Syl.   8    (m,   853).    Patent   is  conclusive   of   legal   title. 

Approved  in  Schurmeier  v.  Connecticut  etc.  Ins.  Co.,  137  Fed.  47,  ^ 
C.  C.  A.  22,  federal  court  may  entertain  suit  in  equity  to  permit 
presentation  of  probate  claim  after  time  limited  by  order  of  Min* 
nesota  probate  court  and  within  eighteen  months  allowed  by  stat- 
ute; Tyee  Consol.  Min.  Co.  v.  Langstedt,  136  Fed.  127,  69  C.  C.  A.. 
548,  as  against  locator  of  mining  claim  there  is  no  disseisin  sofi- 
cient  to  start  limitations  prior  to  issuance  of  patent;  Anglo-Amer- 
ican etc.  Co.  V.  Lombard,  132  Fed.  731,  68  C.  C.  A.  89,  in  actioB 
at  law  in  federal  court  to  enforce  statutory  liability  of  stockholder 
in  Kansas  corporation,  defendant  cannot  set  off  debt  from  corpora^ 
tion  to  him;  Peyton  v.  Desmond,  129  Fed.  10,  63  C.  C.  A.  651,  8tat» 
statute  purporting  to  regulate  effect  of  final  receipts  issued  by 
United  States  Land  Department  cannot  withhold  from  grantees  of 
United  States  any  of  incidents  of  the  transfer  of  government  title; 
Tyee  Consol.  Min.  Co.  v.  Langstedt,  1  Alaska,  444,  ten  year  stat* 
ute  of  limitations  begins  to  run  in  favor  of  one  in  adverse  posses- 
sion of  part  of  mining  claim  from  time  of  location  and  not  from 
date  of  patent;  Adams  v.  Couch,  1  Okl.  29,  26  Pac.  1013,  recovery 
in  ejectment  on  duplicate  receipt  of  register  and  receiver,  not  au- 
thorized by  Neb.  Code  Civ.  Proc,  §  411. 

13   Pet.   464-485,   10   L.   248,   BURTON   v.   SMITH. 
Syl.  2    (ni,  856).    Sale   of  reversion   to   satisfy  decedent's  debl^ 
See  112  Am.  St.  Bep.  1022,  note. 
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13  P0i  486  497,  10  K  258,  MEBEDITH  ▼.  UNITED  STATES. 

Sjl  I  (m,  857).    Debt  for  unpaid  dutiea. 

Approved  in  United  States  ▼,  National  Fibre  Board  Co.«  19S 
Fed  597,  upholding  jurisdiction  of  diatrict  court  over  action  to 
recorer  duties  due  from  importer,  whicb,  through  aecldenti  mistaks 
or  frtod  liave  not  been  paid. 

Syl  3  (m,  857).    Duties  accrae  on  arrival  of  goods. 

Approved  in  United  States  ▼.  Ed,  8.  Hartwell  L.  Co.,  142  Fed- 
436,  where  merchandiae  was  imported  before  tariff  of  1897  went 
into  effect,  and  entry  tendered  before  importation  complete  was  re- 
jected a&d  not  renewed  until  act  became  operative,  it  was  gov- 
•nud  by  section  ZZ  of  said  act. 

13  Pet  498518,   10   L.   264,   WILCOX  T.  JACKSON   ex  dem.   Mc- 

CONNELL. 

8yL  1  (m,  858).    Judgment  binding  till   reversed. 

Approved  in  United  States  v.  Praeger,  149  Fed.  485»  where  ft 
dviliaji  wai  subpoenaed  to  testify  before  court-martial  and  refused 
to  inswer  because  answers  might  tend  to  incriminate  him,  decision 
of  court  that  questions  were  proper  is  not  conclusive  on  civil  courts 
of  question  whether  wituesa  was  guilty  of  contempt  in  refusing  to 
sfliwen 

(Syl  I  (in,  860).     I^nd  officer *b  decision  conclusive. 
Difitinguiahed  in   D©  Laittre  v.  Board  of  Commissioners,   149  Fed, 
K04,  coder   Oregon    statutes    prior   to    issuance    of    deed    for   school 
Uodg,  state  land   board  may,  on   receiving  information   of  fraud   in 
sppUcAtion  for  purchase,  institute  hearing. 
ijM.  5  (ni»  861).    President  acts  through   departments. 
Approved  in  United  States  v.  Tully,  140  Fed.  901,  lands  occupied 
hut  without  limits  of  lands  reserved  for  MissotiU  Military  Hcscrva- 
tion  by  executive  order,  are  not   within  such  reservation;   B^^hreuda 
V.  Goldsteen,  1   Alaska,  524,   acts  of   Secretary  of  the  Navy   in   re* 
Mfviflg  parts  of  public  domain    constitute  valid   rf'H^rvation  so  that 
discovefy  of  mineral  within  reservation  will  not  sustain  miniug  loca- 
tios, 

Syl  ^  (m,  862).  Legally  appropriated  lands  severed* 
Approved  in  Scott  v.  Carew,  196  U.  S,  109,  112,  49  L.  405,  406, 
^1  85  Sup.  Ct.  193,  right  of  pre-emption  given  by  act  of  1826  did 
***  eitead  to  lands  which  had  been  appropriated  for  military  post 
^til  locii  post  was  abandoned;  United  States  v.  Oregon  etc,  Co., 
143  Fed.  771,  railroad  land  grant  of  18G6  did  not  embrace  land 
which  at  time  of  grant  was  subject  to  live  homestead  entry^  ihougb 
su<*h  ettry  rellnqinshod  prior  to  filing  of  map  of  definite  locatiora; 
Vinten  y.  United  Statea,  143  Fed.  718,  grantees  of  public  lauds  out^ 
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ride  of  Fort  Belknap  reservation  could  not  acquire,  as  against 
Indians,  exclusive  right  to  waters  of  Milk  river,  for  purposes  of 
irrigation;  United  States  v.  Tully,  140  Fed.  905,  lands  occupied  but 
without  limits  of  lands  reserved  for  Missoula  Military  Beservation 
hj  executive  order  are  not  within  such  reservation;  Northern  Lum- 
ber Co.  V.  O'Brien,  139  Fed.  616,  under  Northern  Pacific  grant  of 
1864,  lands  withdrawn  hj  land  department  in  advance  of  per- 
manent location  of  another  road  not  embraced  therein;  Gibson  t* 
Anderson,  131  Fed.  42,  65  C.  C.  A.  277,  President,  hj  proclamation, 
may  reserve  portion  of  unoccupied  public  lands  for  Indian  reserva^ 
tion;  Gavigan  v.  Crary,  2  Alaska,  380,  where  tract  of  public  land 
is  actually  set  apart  by  war  department  for  military  purposes,  and 
government  appropriations  expended  in  fitting  it  for  such  use  and 
military  forces  remain  in  possession  thereof  until  its  abandon- 
ment by  formal  notice,  it  was  a  military  reservation;  Crawford  t. 
Burr,  2  Alaska,  35,  where  commander  of  military  post  gave  party 
permission  to  erect  stable  on  reservation,  he  initiated  no  right  to 
ground  by  such  possession;  State  v.  Trustees  of  the  Internal  Im- 
provement Fund,  47  Fla.  325,  35  So.  995,  applying  rule  where  lands 
were  listed  as  swamp  and  overflowed  lands;  Florida  Town  Imp, 
Co.  V.  Bigalsky,  44  Fla.  776,  33  So.  451,  applying  rule  to  publie 
lands  on  north  end  of  Amelia  Island  reserved  for  military  purposes; 
State  V.  Tully,  31  Mont.  382,  78  Pac.  766,  determining  juriadie- 
tion  of  state  over  homicide  committed  on  land  set  apart  to  militaiy 
reservation;  McMichael  v.  Murphy,  12  Okl.  160,  161,  70  Pae.  191, 
homestead  entry  valid  on  its  face  segregates  it  from  the  pnblie 
domain  and  precludes  it  from  subsequent  entry  until  original  entiy 
is  canceled.     See  106  Am.  St.  Bep.  800,  note. 

Syl.  8   (III,  865).    Patent  alone  passes  perfect  title. 

Approved  in  McCune  v.  Essig,  199  U.  S.  390,  50  L.  241,  26  Snpb 
Ct.  78,  doctrine  of  relation  cannot  be  invoked  to  confer  any  right 
in  land  under  operation  of  state  laws  upon  daughter  of  deceased 
homesteader  as  against  widow  to  whom  patent  has  issued. 

Syl.  9  (m,  866).    Statute  conveying  lands  in  present  tense. 

Approved  in  Smith  v.  Beloit,  122  Wis.  407,  100  N.  W.  881,  where 
entryman  on  public  land,  after  having  paid  his  money  and  obtained 
register's  certificate,  platted  land  into  city  lots,  on  recording  of 
patent  to  him,  deeds  to  grantees  conveyed  legal  title. 

Syl.  10  (m,  867).  Federal  laws  govern  passing  of  government 
title. 

Approved  in  Peyton  v.  Desmond,  129  Fed.  10,  63  G.  C.  A.  65: 
state  statute  purporting  to  regulate  effect  of  final  receipts  of  Uniti 
States  land   department   cannot  withhold   from  grantees  of   gOTer 
ment   any   of   incidents   of  transfer   of   government   title;   Moore 
Halliday,  43  Or.  253,  99  Am.  St.  Rep.  724,  72  Pac  804,  one  who  1 
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made  bomestead  filing  on  government  land,  and  is  in  po8«csi1oii» 
but  his  sot  obtained  tltle^  cannot  have  title  quieted  aa  agalnit 
ODfi  daiming  an  interest  therein^. 

SjrL  11  (m,  8€7),  State  regolation  when  title  paaaea. 
Approved  in  Cunjiingham  v,  Krutz,  41  Wash.  197»  S3  Fa©.  112, 
where  hoshand  homesteaded  lands  and  resided  thereon  with  wife, 
tad  patent  issued  to  him^  and  wife  left  will  giving  undivided  half 
of  land  to  her  children,  wife  could  not  devise  any  pan  of  same  aa 
commuiiitj  property  aa  patent  veated  entire  estate  in  basband. 

6vl  It  (m,  867),    8uit  against  government  officer. 

Approved  in  Wadsworth  v.  Boysen,  148  Fed,  780,  suit  to  enjoin 
Isdiu  agent  from  obstruct ing  complainant  in  prospecting  on  reser- 
vatioa  is  not  suit  against  government  though  defendant  claima 
to  be  acting  in  official  capacity, 

n  Pet  519-606,  10  U  274,  BANK  OF  AUOUSTA  ▼.  EARLE. 

S?L  4  (m,  S71).     Corporation    cannot   migrate. 

Approved  in  Lee  v.  Atlantic  etc.  B.  Co.,  150  Fed,  800,  where  petl- 
tloa  for  removal  by  defendant  eor|>oration  alleges  that  it  was  or- 
giaized  under  laws  of  state  other  than  thnt  on  which  it  is  aued^ 
aa  allegation  that  it  is  not  a  citizen  of  latter  state  is  unnecessary; 
Miller  v,  Ahrens,  150  Fed.  656,  since  undc^r  West  Virginia  laws 
religious  societies  cannot  be  Id  corpora  ted.  a  trust  created  by  will 
for  benefit  of  foreign  religious  corporation^  involving  devise  of 
laad  ia  West  Virginia,  is  voidj  Kirven  v.  Virginia  etc.  Co.,  145 
M,  292,  failore  of  foreign  corporation  to  comply  with  state  ttat- 
Ota  imposing  conditions  precedent  to  right  of  such  corporations 
to  do  business  in  state,  does  not  render  contracts  wholly  void,  but 
only  suspends  right  to  sue  thereon  until  it  complies;  Western  Union 
Tel  Co.  V.  Pittsburg  etc.  By.  Co.,  137  Fed.  437,  in  federal  equity 
■ait  for  specific  performance  of  telegraph  right  of  way  contracts 
'"ith  certain  consolidated  railroads,  rieccssary  parties  being  subject 
to  court's  jurisdiction,  it  is  immaterial  that  portion  of  property 
aJeded  is  outside  of  district;  Old  W»yne  Mut.  Life  Assn.  ▼.  Me- 
Donoogh,  164  Ind.  327,  73  N.  E.  705,  upholding  Pennsylvania  stat- 
ute requiring  foreign  insurance  companies  to  file  with  insurance 
commissioner  permitting  service  of  process  on  commissioner  or  on 
*g*at  designated  by  company;  Ham  v.  Booth,  72  Kan.  431,  83  Pac. 
'^'  Ux  deed  ia  not  void  for  failing  to  givo  residence  of  assignee 
<^f  ^^rtificale  of  sale  where  such  assignee  is  foreign  corporation  and 
^^it^  ig  that  it  is  a  corporation  organized  and  existing  under  laws 
o' deiignated  state;  Williams  v.  Metrol^olitan  St,  By*  Co.,  58  Kan. 
^h  7i  Pac.  602,  64  L.  B.  A.  794,  foreign  corporation  is  '*out  of 
^  itats"  within  meaning  of  Code,  |  21,  and  therefore  cannot  avail 
Jtwlf  of  the  statute  of  limitations;  Pollock  v,  German  Fire  Ins. 
^1  132  iiich.   227,   93   N.   W,   437,   upholding   itatutes   relatia*    tt 


IS  Pet  519-606  Notes  on  U.  a  Beporta.  182 

foreign  insurance  eompanies  providing  that  term  "agenf  shsJl 
include  any  acknowledged  agent  or  other  person  who  shall  aid  in 
transaction  of  company's  business;  Groel  v.  United  Elec.  Co.,  69 
N.  J.  Eq.  410,  60  Atl.  827,  upholding  service  on  designated  agent 
of  foreign  corporation;  Myatt  v.  Ponca  City  Land  etc.  Co.,  14  OkL 
223,  224,  226,  78  Pae.  194,  195,  68  L.  B.  A.  810,  where  foreign  cor- 
poration, acting  in  excess  of  its  conferred  authority,  attempts  to 
acquire  property  vested  in  individual,  latter  may  deny  corporate 
capacity  as  defense  to  right  of  recovery;  Chapman  y.  Cash  Begister 
Co.,  32  Tex.  Civ.  77,  73  8.  W.  970,  under  Bev.  St.,  arts.  745,  746, 
requiring  foreign  corporation  to  file  certified  copy  of  articles  of  in- 
corporation, such  corporations  must,  on  suing,  allege  compliance 
with  statute;  Booth  v.  Weigand,  28  Utah,  384,  79  Pac.  572,  uphold- 
ing constitutional  and  statutory  provisions  prescribing  conditione 
for  transaction  of  business  by  foreign  corporations;  National  Coun- 
cil etc.  American  Mechanics  v.  State  Council,  104  Ya.  205,  51  8.  E. 
169,  upholding  act  of  Feb.  17,  1900,  constituting  certain  persons 
a  body  corporate  and  giving  corporation  exclusive  authority  to 
charter  subordinate  chapters,  thereby  in  effect  annulling  prior  ex- 
isting right  of  foreign  corporation;  dissenting  opinion  in  Security 
etc.  Ins.  Co.  v.  Prewitt,  202  U.  S.  265,  50  L.  1021,  26  Sup.  Ct.  619, 
majority  holding  state  may  provide  that  if  foreign  insurance  com- 
pany shall  remove  to  federal  court  case  commenced  in  state  court, 
license  to  do  business  in  state  shall  be  revoked;  Kansas  City  ete. 
By.  Co.  v.  Stevenson,  135  Fed.  554,  arguendo. 

Distinguished  in  Goodwin  v.  Clayton,  137  N.  C.  235,  107  Am.  St. 
Bep.  479,  49  S.  E.  177,  67  L.  B.  A.  209,  upholding  right  to  proceed 
against  New  Jersey  corporation  by  garnishment  where  services  sued 
on  performed  in  North  Carolina  and  it  had  no  property  in  former 
state. 

Syl.   8    (m,   877).    Comity — ^Enforcement   of   foreign   laws. 

Approved  in  Corbin  v.  Houlehan,  100  Me.  256,  61  AtL  135,  70 
L.  B.  A.  568,  action  for  liquors  sold  in  another  state  cannot  be  main- 
tained where  statute  of  this  state  prohibits  such  sales;  Holshouser 
V.  Copper  Co.,  138  N.  C.  258,  50  S.  E.  654,  70  L.  B.  A.  183,  claim 
for  state  license  fee  imposed  by  New  Jersey  statute  on  corpora- 
tions created  by  that  state  is  not  entitled  to  preference  in  insol- 
vency proceedings  against  such  corporations  in  another  state;  dis- 
senting opinion  in  Warren  v.  Pim,  66  N.  J.  Eq.  417,  59  Atl.  797^ 
majority  holding  voting  trust  in  stock  of  fisheries  company  a  New 
Jersey  corporation,  claimed  by  a  British  corporation,  contrary  to 
public  policy  and  void. 

Syl.  11  (m,  879).    Suit  by  foreign  corporation. 

Approved  in  Evansville  etc.  Co.  v.  Hender&on  B.  Co.,  132  Fed. 
404,  federal  equity  couii;  sitting  in  Kentucky  cannot  compel  domes* 
tic  corporation  to  permit  Indiana  railroad,  which  has  not  complied 


in 


Notes  on  U.  S.  Beporta. 


n  PeL  519  600 


I 


with  Uv  relating  to  foreign  corporationS|  to  connect  with  and  na^ 
tra^ki  aver  bridge   to  enable   railroad  to   do  buflio<^aa   in  Kentucky. 

S7I  12  (Hlf  SSO).     Imposition  of  terms  on  foreign  corporationa* 

ApproTcd  in   MiJler   v,   Ahrena,  150  Fed,  656^  aince.   under   Weit 

Tirginja  laws,    religious    aocietiea    cannot    be    incorporated,    a    trust 

created  bj  will  for  benefit  of  foreign  religious  corporation  involving 

derise  of  land  in  West  Virginia  is  voidj  Kirven  v.  Virginia  etc.  Co., 

145  Fed.   292,   failure   of  foreign   corporation   to   complj   with   state 

Stitutt  imposing  eonditions  precedent  to  right  of  such  corporatioQs 

ta  do  tmsineaa  in  state  does  not  render  contracts  wholly   void^  but 

ODJy  foipenda    right    to    sue    therein    until    it    complies;    Prewitt    ▼. 

Secorjtj  etc.   Ids*   Co.,    119   Ky.   327,  83   a   W.   612,   upholding   Ky. 

St  1903,   f   631,   providing  that  if  any  foreign   insurance    company 

fl&al],  without  the   consent   of   the  other  party   to   the   eoit,  remove 

Mttion   to    federal    court,    insurance    commissioner    shall    revoke    its 

IfccMe;  State   v.  Cumberland  Tel.  etc.  Co,,  114  Tenn,  200,  86  8.  W. 

391^  failure   of   foreign    telephone   company    to   file   abstract    of    its 

charter  in  each  coanty,  where  it  has  exchange  as  required  by  etat« 

ntc,  does  not  work  forfeiture  of  charter;   Standard  Oil  Co*  v.  Com- 

Bonwealth,   104  Va.  6S3,  52   8.   E,   390,   holding   V&.   Code   1904,   p. 

2214,   imposing  license  fee  on  foreign   corporations,  requires  fee  of 

corporations    authorized    to    exercise    powers    of   public    service    cor- 

^ration,   though   it   doen  not   intend   to   exercise  business  of  publte 

•enrice   corporations;   Presbyterian   Ministers'  Fund  v.   Thomas,   120 

Wia.   280,   110  Am.  8t.  Bep.  919,   105  N,  W.  803,  where  foreign  in- 

snrance    has    failed    to    comply    with    statutes    imposing    conditions 

precedent    to   right   of  eompaniea   to   do   business  with   residents,   If 

-eannot  recover  on  such  contract  though  made  in  another  stat«. 

8yL  13  {m,  883).  Franchises  defined. 
[  Approved  in  Chicago  ▼.  Bothschild,  212  IlL  593,  72  N.  E.  609,  city 
ordinance  granting  right  to  maintain  elevated  passageway  connect- 
ing store  with  elevated  railroad,  and  limiting  right  to  fifty  years, 
was  neither  franchise  nor  freehold  interest;  Purnel!  v.  McLiine,  98 
Md.  592,  56  Atl.  831 »  upholding  Baltimore  ordinance  autUoriiKing 
electrical  commission  to  rent  conduit  space  only  to  compniiiot  hav« 
tug   authority   to   use  atraeta. 


ZIV  PETERS. 


14    Pet.    19-32,   10    L.   335,    BANK    OP    THE    METROPOLIS   ▼. 
GUTTSCHLICK. 

Syl.  2  (IV,  8).    Corporation's  contract  through    officers. 

Approved  in  Sudworth  v.  Morton,  137  Mich.  578,  100  N.  W.  770, 
where,  in  action  to  recover  money  obtained  by  false  representa- 
tions, declaration  alleged  representations  were  made  to  plaintiff, 
who  paid  money  relying  thereon,  proof  that  representations  made 
to  plaintiff's  agent  and  that  she  paid  money  on  plaintiff's  behalf, 
and  that  he  subsequently  ratified  her  act,  constitute  no   variance. 

Syl.    12    (IV,   10).    Judgment   on   note.    Limitations — Foreclosure. 

Approved  in  Haggart  v.  Wilczinski,  143  Fed.  28,  under  Mississippi 
statutes  fact  that  debt  secured  by  mortgage  was  barred  did  not 
preclude  mortgagee  in  possession  under  void  sale  from  suing  to 
compel  mortgagor's  heirs  from  electing  to  affirm  or  disaffirm  sale, 
and  for  judicial  foreclosure. 

14  Pet.  33-42,  10  L.  341,  KANE  v.  PAUL. 

Syl.  3  (IV,  11).    Suits  by  or  against  foreign  executors. 

Approved  in  Moore  v.  Petty,  135  Fed.  673,  68  C.  C.  A.  306,  ex- 
ecutor may  sue  in  another  state,  without  procuring  new  letters  to 
recover  from  agents  employed  by  him  proceeds  of  sale  of  realty 
belonging  to  decedent's  estate. 

Syl.  6   (IV,  12).    Executor's  suit — Personal  or  representative  cft- 
pacity. 
Approved  in  Leahy  v.  Haworth,  141  Fed.  852,  arguendo. 

14  Pet.  51-55,  10  L.  350,  WEST  v.  BRASHEAR. 

Syl.   2    (IV,   14).     Construction   of   appellate   mandate — Opinion. 

Approved  in  Montana  Min.  Co.  v.  St.  Louis  etc.  Co.,  147  Fed.  904, 
where  circuit  court  of  appeals  on  error  by  defendant  affirmed  jadg- 
ment  of  circuit  court,  but  subsequently  on  cross-error  by  plaintiff 
reversed  on  different  questions  and  ordered  new  trial,  opinions  in 
two  cases  are  law  of  case  on  subsequent  error  from  second  judgment; 
WoUman  v.  Loewen,  108  Mo.  App.  586,  84  8.  W.  167,  applying  ndm 
in  action  on  promissory  notes.     See  98  Am.  St.  Rep.  905,  note. 
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14  P«t  6{I'G6,  10  L,  35i,  COMITEBCIAL  ETC.  BANK  ▼.  8L0C0MB. 

8jl  3  (lY^  17).    Special  appeamnee  hj  corporation. 

Approved  in  Greenleaf  v.  National  Assn.  By.  Post  Clerkt,  130 
Fei  212,  where  foreign  insurance  company  after  suit  brought  id 
atatt  coart  took  reasonable  steps  to  bave  same  removed^  it  couW. 
aft«r  removal,  appear  specially  for  purpose  of  dismissing  on  ground 
of  Isck  of  jurisdiction  of  person;  Hilton  v.  Consumers'  Can  Co., 
103  Vi.  260,  48  8.  £.  901,  execution  of  attachment  bond  by  defend- 
aDi  is  attachment  is  not  such  appearance  as  gives  jurisdiction  to 
e&i«r  personal   judgment    against   defendant* 

U  Pet.  87-76,  10  L.  357,  SUTDAM  v.  BROADNAX 
Syl  3  (TV,  19).  Insolvency  statute  exempting  from  suit — Courta. 
Approved  in  Metropolitan  Bubber  Co,  v.  Place,  147  Fed.  95,  de- 
ere«  est^red  in  suit  for  dissolution  of  corporation  barring  all  claims 
not  presented  for  allowance  pursuant  to  previous  order,  does  not 
iff««t  right  of  nonresident  creditor  to  sue  on  claim;  Alice  £.  Hin« 
Co,  f*  Bianden,  136  Fed,  254,  nonresident  creditor  may  establish 
hii  claim  in  federal  courts  against  personal  representatives  of  de- 
ceaa«d  debtor,  though  state  laws  limit  right  to  establish  such  claims 
to  proceedings  in  probate  court;  Barber  Asphalt  etc,  Co.  v.  Morris^ 
m  Fed.  950,  67  K  B.  A.  761,  60  CCA.  55,  Duluth  charter,  §  80, 
providing  for  appeals  from  allowance  or  rejection  of  claims  to 
tdMif  court,  and  prohibiting  payment  of  claims  pending  appeal, 
iocs  not  restrict  power  of  federal  courts  to  enforce  their  judgments 
^  TOch  claims. 

H  Pet.  77  83,  10  L,  361,  CARB  v,  DUVAL. 
8yl,  1  (IV,  23).  Contracts — ^Acceptance  not  according  to  offer. 
Approved  in  Cella  v.  Brown,  144  Fed.  762,  applying  principle  to 
J^P>tiiitions  with  stockholders  of  railroads  for  agreement  for  re- 
wpmiution;  Kelley,  Maus  ft  Co.  v,  Sibley,  137  Fed.  588,  6»  C.  C.  A. 
•^i  eonBtming  contract  for  carriage  bolts  as  conditionfil  acceptance 
«'  offer  to  purchase;  Henry  v.  Black,  213  Pa.  627,  63  Atl.  253, 
T^fmiiiif  specific  performance  where  bolder  of  option  to  purchase 
wcepted  on  terms  varying  from  those  offered. 

^l*  i  (IV,  23).     Specific   performance  of  uncertain   contract. 

Approved  in  Sharp  v.  West,  150  Fed.  461,  refusing  specific  per- 
'onaiucg  of  contract  for  sale  of  land  where  there  was  three  yean* 
■•iay  ia  suing;  Jones  v.  Byrne,  149  Fed.  461,  refusing  specific  per- 
wnnaBte  of  contract  to  purchase  lands  where  defendant^  under 
*^fi tract  between  parties,  was  both  attorney  and  trustee  for  fom- 
pJ^inant;  Couch  v,  McCoy,  138  Fed.  704,  construing  correspondi'iice 
**'f  purchasing  lands  as  not  constituting  option  to  purchase;  Kane 
^*  Wkman,  131  Fed.  612,  refusing  specific  performance  of  oral 
^cement  for  exchange  of  cows  for  farm. 
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14  Pet.  84-94,  10  L.  364,  BEMINGTON  v.  UNTHICUM. 
S7I.  4  (lY,  24).    Statute  of  frauds — ^Betum  on  executioi. 
See  102  Am.  St.  Bep.  242,  note. 

14  Pet.  122-132,  10  L.  382,  BUNYAN  v.  COSTBB. 

S7I.  3   (lY,  30).    Exercise  of  corporate  powers  out  of  state. 

Approved  in  Julian  v.  Central  Trust  Co.,  193  XT.  8.  107,  48  Lu 
837,  24  Sup.  Ct.  399,  determination  by  state  court  that  property 
covered  hy  mortgage  of  all  property  and  franchise  of  railroad  re- 
mains liable  after  federal  foreclosure  for  debts  thereafter  accruing 
against  mortgagor  because  of  purchaser's  failure  to  organize  domestic 
corporation    is  not  binding  on  federal  court. 

Syl.  4  (IV,  32).  Questioning  corporate  capacity  to  hold  land. 
'  Approved  in  Brigham  v.  Peter  Bent.  Brigham  Hospital,  134  Fed. 
527,  67  C.  C.  A.  393,  where  state  has  waived  right  to  enforce  lim- 
itation on  amount  of  property  which  charitable  corporation  may 
hold,  by  creating  particular  corporation  with  enlarged  capacity, 
power  of  corporation  cannot  be  collaterally  attacked;  Wyatt  y. 
Ponca  City  Land  etc.  Co.,  14  Okl.  213,  78  Pac.  192,  68  L.  B.  A.  810, 
when  foreign  corporation  seeks  to  acquire  title  to  property  vested 
in  individual,  such  individual  may,  under  Oklahoma  statute,  deny 
its  corporate  existence  as  to  defense  to  right  of  recovery. 

14  Pet.  147-155,  10  L.  393,  WALDEN  v.  CBAIG. 

(IV,  34.)  Miscellaneous.  Cited  in  Clapp  v.  Houg,  12  N.  D.  606,  lOS 
Am.  St.  Bep.  589,  98  N.  W.  712,  65  L.  B.  A.  757,  holding  void  Bev. 
Codes,  S  6325,  subd.  2,  providing  for  appointment  of  special  admiq* 
istrators,  as  applied  to  property  of  living  person. 

14  Pet.  156-165,  10  L.  398,  WALDEN  v.  BODLEY. 

Syl.  2  (IV,  36).    Amendment  presenting  new  case. 

Approved  in  Batliff  v.  Sommers,  55  W.  Va.  37,  46  S.  E.  715,  per- 
mitting amendment  to  answer  to  bill  for  specific  performance. 

14  Pet.  172-177,  10  L.  405,  TAYLOB  v.  LONGWOBTH. 

Syl.  4  (IV,  40).  Specific  performance — Time  as  essence  of  con- 
tract. 

Approved  in  Standiford  v.  Thompson,  135  Fed.  997,  68  C.  C.  A. 
425,  applying  rule  to  option  to  purchase  coal  lands  where  first  pay* 
ment  not  made  until  several  months  after  time  specified;  Early 
Times  Distil.  Co.  v.  Zeiger,  11  N.  M.  234,  67  Pac.  737,  under  Laws 
1889,  c.  67,  SS  1|  2,  relating  to  assignments  for  benefit  of  creditors, 
action  by  creditor  to  compel  transfer  to  inure  to  benefit  of  all 
creditors  must  be  filed  within  six  months  after  transfer;  McClure 
V.  Leaycraf t,  183  N.  Y.  43,  75  N.  E.  963,  where  object  of  covenant 
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igibit  erection  of  eortmiii  kinds  of  bmldiiigi  on  land  bid  been  de- 
feated by  erection,  in  immediate  neighborhood  of  buildicga  c^ve- 
nutfd  against,  exection  of  luch  buildings  on  Bueb  land  will  not  be 
ffljoiaed;  Hunter  ▼.  Coe,  12  N.  D.  512,  97  N.  W.  871,  one  bo3riBg 
reslt^  with  notice  of  outatandiog  contract  of  aale  may  in  ipecifle 
pcTformance  be  required  to  pay  to  first  vendee^  from  unpaid  pur* 
thaw  mooey,  sufficient  aum  to  reimbuxse  latter  for  paymentt  made 
to  tendor* 

14  Pit  178-200,  10  L.  408,  BBEWEB  ▼.  BLOUQHER. 

8yL  1  (IV,  43).     Strict  construction  of  statutes. 

Approved  In  Mottley  v.  Louisville  etc.  B.  Co,,  150  Fed.  411,  act 
of  Congress^  June  29,  1906,  IS  2,  6,  prohibiting  interstate  carriers 
from  iaauiog  passes,  did  not  invalidate  contract  made  in  1871  for 
itsaanee  of  free  passes  to  complainant  for  life  in  consideration  of 
TdetM  of  damages;  State  ▼.  Eldredge,  27  Utah,  488,  76  Pae.  341, 
tonttraing  Const.,  art,  13,  §  11,  giving  state  board  of  equalization 
power  to  perform  "such  other  dutiea  as  may  be  prescribed  by  law." 

14   Pet,    201-209,    10    L,    419,    SPRIGO    t.    BANK    OP    MOUNT 

PLEASANT, 

Byi  7  (lY^  47).  Showing  deed  absolute  la  mortgage* 
Approved  in  Weiaebam  v.  Hocker,  7  Okl.  255,  54  Pac,  465, 
where  deed  absolute  on  ita  face  is  given  in  security  of  debt^  and  an 
agreement  is  executed  by  grantee  for  reconveyance  on  payment  of 
debt  secured,  and  both  instruments  were  executed  and  delivered 
at  noie  time  and  aa  parts  of  one  transaction,  they  are  a  legal  mort- 
gage. 
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Pet.  210-281,  10  L.  423,  RHODE  ISLAND  ▼*  MASSACHUSETTS. 

8yl  2  (IV,  48).     SufBcicncy  of  pleas  in  equity. 

Approved  in  Glucose  Sugar  etc.  Co.  ▼.  Douglass  A  Co.,  145  Fed. 
^51,  is  suit  for  iofriDgement  of  patent,  plea  which  sets  up  single 
defease  of  noninfringement  is  not  good  plea,  and  it  will  be  stricken 
4>iat  or  ordered  to  stand  as  answer  in   discretion  of  court, 

S7L  4  (IV,   49).     Equity — Merits   on   determined   on    plea. 

Approved  in  American  Graphophone  Co.  t*  Leeds  etc.  Co.,  140 
'Fed,  981,  applying  rule  in  suit  for  infringement  of  patent;  Mutual 
Ldit  Ini,  Co.  V,  Blair,  130  Fed.  973,  where  insured  died  after  com- 
nxencement  of  suit  to  cancel  policy  for  fraud,  but  before  answer, 
^frberenpon  action  on  policy  waa  brought,  plea  in  bar  alleging  In* 
stired'i  death  aad  pendency  ot  such  action  at  law  does  not  present 
olajeetion  that  bill  waa  not  sustainable  for  want  of  equity;  Barber 
-r.  National  Carbon  Co.,  129  Fed.  377,  64  C.  C.  A.  40,  construing  plea 
in  luit  for  infringement  of  patent  as  plea  of  license  only  and 
ffufficieat  defense* 
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14  Pet.  282-292,  10  L.  457,  DE  VALENGIN  v.  DUTFY. 

SyL  2  (lY,  50).  Character  of  administrator's  liability  for  prop* 
erty. 

Approved  in  Newcomb  v.  Burbank,  146  Fed.  400,  where  ezecatorv 
receive  property  from  estate  of  their  testator,  but  owned  by  third 
party,  owner  may  proceed  against  them  individually  or  in  represen-^ 
tative  capacity. 

14  Pet.  301-317,  10  L.  465,  UNITED  STATES  v.  KNIGHT. 
Syl.  3    (IV,  55).    Federal  execution  same  as  state. 
See  101  Am.  St.  Bep.   151,  182,  note. 

Distinguished  in  Carter  v.  New  Orleans  etc.  B.  Co.,  143  Fed.  102, 
Mississippi  statute  providing  that  actions  to  recover  forfeiture  on 
penal  statute  shall  be  brought  within  one  year  does  not  govern  ac- 
tion in  federal  court  against  carrier  to  recover  damages  for  dis- 
crimination in  violation  of  Comp.  St.  1901,  pp.  3155,  3159. 

14  Pet.  318-321,  10  L.  473,  FOWLER  v.  BRANTLY. 

Syl.  1  (rV,  56).    Note — ^Notice  of  character  of  negotiations. 

Approved  in  In  re  Troy  &  Cohoes  Shirt  Co.,  136  Fed.  427,  where 
president  and  treasurer  of  corporation  drew  notes  payable  to  cor- 
poration's order,  which  they  indorsed  in  name  of  corporation  and  in- 
dividually, and  they  were  delivered,  without  consideration,  to  vice- 
president  for  benefit  of  firm,  of  which  all  three  were  members,  and 
vice-president  indorsed  them  individually  and  president  indorsed 
them  in  name  of  firm,  discounter  of  such  notes  not  charged  with 
notice  that  they  were  accommodation  notes. 

14  Pet.  322-333,  10  L.  476,  GAMES  v.  STILES. 

Syl.   5    (IV,   59).    Recitals   in   deeds— Proof   of    delivery. 

Approved  in  Wilson  v.  Braden,  56  W.  Va.  375,  107  Am.  St.  Bep. 
929,  49  S.  E.  410,  recitals  of  heirship  and  widowhood  in  deeds  up- 
ward of  thirty  years  old  under  which  possession  continuously  held, 
are  presumptive  evidence  of  truth  of  same,  and  admissible  against 
strangers  to  title  claiming  adversely. 

Syl.   6    (IV,   59).    Following  state   construction   of  tax   statate. 

Approved  in  Columbia  Ave.'  Sav.  Fund  etc.  Co.  v.  Dawson,  130 
Fed.  175,  under  Georgia  constitution,  city  cannot  exempt  water 
company  from  payment  of  ad  valorem  tax  on  its  property  for 
municipal  purposes,  either  directly  or  by  commuting  such  taxes  in 
consideration  of  certain  service  to  be   supplied  by   company. 

14  Pet.  334-352,  10  L.  481,  UNITED  STATES  v.  WIGGINS. 

^1.  5  (IV,  61).     Becognition  and  confirmation  of  Spanish  grants. 

Approved  in  Territory  v.  Delinquent  Taxpayers,  12  N.  M.  65, 
73  Pac.  622,  lands  embraced  in  perfect  Mexican  grant  are  taxable 
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14  Pet.  448-477 


tboQgh  ^int  snl^mittcd  to  eourt  of  private  l&nd  claims  for  eonfif ma* 
tioii  tnd  patent  not  yet  issued. 

14  Pet.  448  463,   la  U   535,  PHIIiADELPHIA   &  TBENTON  IL   a 
CO.  T.   STIMPSOK.      • 

8^1  1  (IV|  67).    Patents — Officers   presumed  to   do  dntj^ 
Approved  in   Cleveland  Foundry   Co.   v,   Kauffman,    135   Fed.   381, 
48  C.  C.  A.  658^  holding  Jeavons*  patent  No.  702,560.  for  oil  burner, 
import&nt  feature   of  which  is   needle   yalve   controlling  oil   supply, 
lAfrioged  as  to  claims  1-6. 

8ji  3  (IT,  69).  Witnesses — Scope  of  ejoss-ezaminatioiL 
Approred  in  Aycf«  v.  Wabaab  B,  B.  Co.,  190  Mo.  235,  88  9.  W* 
(K)9r  applring  rule  in  action  for  injuries  caused  by  being  struck 
by  bcoaiotive;  Stanley  ▼,  United  States,  1  Okl,  350,  33  Pac.  1030, 
white  evidence  of  witness  in  chief  is  immaterial^  perjury  cannot 
b«  baied  on  his  testimony  given  on  crossexaminatton,  as  to  mat* 
ten  iffecting  his   credibility   only* 

Bisti&gutshed  in  dissenting  opinion  in  Hcsurrcction  G.  Min.  Co. 
%  Fortune  O*  Min*  Co.,  129  Fed,  681,  64  C.  C.  A.  180,  majority 
botdiog  where  witness  for  plain tiif  has  disclosed,  on  direct  exam* 
inatwfi,  part  of  a  transaction,  fact  that  entire  transaction  consti- 
tutes aQlrmative  defense  is  no  bar  to  its  disclosure  by  cross-ex* 
smioatioD, 

8yl  6  (IV,  72).    Declsratton  of  inventor  prior  to  patent. 

Approved  in  Bnllork  Elec.  Mfg.  Co.  v.  CrockerWheelcr  Co.» 
HI  Fed,  107,  declamtions  of  patentee  relating  to  his  invention, 
accompanied  by  descriptions  thereof^  and  made  before  application 
for  pate&t  filed,  are  admissible  to  carry  date  of  invention  back  to 
^unt  when  they  were  made. 

1*  Pet  464  477,  10  L.  543,  UNITED  STATES  ▼.  M0RBI3. 

8jl  1  (IV,  73).  Penal  statutes  strictly  construed- 
Approved  in  Northern  Securities  Co.  ▼*  United  States,  193  IT.  S. 
M  i%  U  709,  24  Sop.  Ct.  436,  under  anti-trust  act  of  1890,  federal 
^*^^  niay  enjoin  corporation  organized  in  pursuance  of  combina* 
*'°Q  of  stockholders  of  two  competing  interstate  roads  to  acquire 
^QtroUijig  interest  in  capital  Btock  of  iuch  companies  from  acfjulr- 
^H  further  stock  or  from  voting  such  stock  as  it  holds;  United 
S*atei  r.  One  Black  Horse,  129  Fed.  170,  vehicle  owned  and  let  by 
Ji*«ryin^ii  and  used  wholly  within  United  States  in  transporting 
^uor  illegally  brought  across  Canadian  border  was  subject  to 
**iittre,  though  liveryman  had  no  knowledge  of  purpose  for  which 
*eva  nwd;  Dooley  v.  Jackson,  104  Mo.  App*  32,  78  8.  W.  334 j 
^-  6t  1899,  S§  3430,  3431,  rehiting  to  betting  on  elections^  do 
^t  ipply  to  primary  elections. 
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14  Pet.  497-523,  10  L.  559,  DECATUB  v.  PAULDING. 

Syl.  1  (lY,  78).  Discretionary  action  not  controlled  by  man- 
damus. 

Approved  in  Bates  etc.  Co.  v.  Payne,  194  U.  8.  109,  48  L.  895,. 
24  Sup.  Ct.  595,  refusing  to  interfere  with  action  of  postmaster 
general  in  refusing  to  admit  as  second-class  matter  monthly  musi- 
cal publication,  each  issue  of  which  is  complete  in  itself,  treating 
of  works  of  single  musician;  United  States  v.  Certain  Lands  in. 
Narragansett,  B.  L,  145  Fed.  655,  under  33  Stat.  1119,  for  improv- 
ing Point  Judith  harbor  of  refuge,  Secretary  of  War  has  discre- 
tionary power  as  to  amount  of  land  necessary  to  be  condemned; 
Dever  v.  Humphrey,  68  Kan.  764,  75  Pac.  1039,  refusing  to  inter- 
fere with  appointment  to  office  on  behalf  of  one  claiming  preference 
given  by  Laws  1901,  p.  359,  to  Civil  War  veterans;  Wilboume  v. 
Baldwin,  5  Okl.  274,  47  Pac.  1048,  determination  of  officers  of 
Interior  Department  as  to  whether  lands  applied  for  are  open  to 
settlement  or  whether  they  are  Indian  lands  will  not  be  interfered 
with  by  courts  by  injunction  in  behalf  of  homesteader  prior  t» 
time  question  has  passed  beyond  control  of  department. 

14  Pet.  540-598,  10  L.  579,  HOLMES  v.  JENNISON. 

Syl.  1  (IV,  85).    Judiciary  act — Habeas  corpus  is  suit. 

Approved  in  State  v.  Chittenden,  127  Wis.  494,  107  N.  W.  508,  eev- 
tiorari  is  an  action  under  Bev.  St.  1898,  $  2595. 

Syl.  4  (IV,  87).    Police  power — Exclusion  of  persons  from  state. 

Approved  in  State  v.  Stuart,  194  Mo.  360,  92  8.  W.  883,  upholding 
Bev.  St.  1899,  $  2169,  making  it  bigamy  for  anyone  having  living 
spouse  to  marry  again  and  cohabit  with  second  spouse  in  this  state. 
See  112  Am*.  St.  Bep.  107,  note. 

Syl.  5  (IV,  87).    International  extradition. 
See  112  Am.  St  Bep.  110,  note. 


XV  PETERS. 


15  Pet.  1-8,  10  L.  639,  VAUGHAN  v.  NORTHUP. 

Syl.  1  (IV,  91).     Suit  against  foreign  administrator. 

Approved  in  Courtney  v.  Pradt,  135  Fed.  820,  foreign  executor  can- 
not be  sued  in  state  other  than  that  wherein  he  was  appointed. 

Distinguished  in  Moore  v.  Petty,  135  Fed.  673,  68  C.  C.  A.  806, 
an  executor  may  sue  in  courts  of  state  other  than  that  of  appointment 
to  recover  from  agents  employed  by  him  the  proceeds  of  sale  of  realty 
belonging  to  decedent's  estate. 
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15  Pet  40'I(M 


B]fi3  (IF,  93).    Admmistntor  accountable  to  court  of  own  statt. 
Approved  in  Schartz  v.  Gerhordt,  44  Or.  428,  75  Pac.  690,  truatoa 

ippoiiited  bj  foreign  court  caunot  be  required  to  account  for  trust 

propertj  bj  eourt  of  another  jurisdiction. 

15  Pet.  40-51,  10  L.  553,  HOUSEMAN  r,  SCHOOKEB  NOBTH  CABO* 

UNA 

SjL  5  (IV^  96).     Admiraltj — ^Anieodmeut  on  appeal   adding  new 


I 


Approved  in  The  Cerea,  149  Fed*  926,  substitution  of  new  owner 
II  ekimant  of  libeled  vessel,  wbieh  has  been  released  on  stipulatiou, 
IB  not  brmging  in  of  new  party,  and  may  be  allowed  without  notice 
to  the  mretj  on  the  stipulation. 

15  M  93-114,  10  L.  673,  BBUSH  t.  WABB. 

SjL  e  (IV,  98).    Bona  fide  purchaser— Notice, 

Approved  in  Pierce  ▼*  Vansell,  35  Ind-  App.  536,  74  N.  E.  558,  where 
ftdmrnistator 's  deed  of  land  sold  to  pay  debts  deacribed  kind  of 
reeord^  number  of  volume  and  page  wherein  order  of  judgment 
ordering  sale  was  entered,  and  examination  of  deed  would  disclose 
ea1«  of  part  only,  subsequent  purchaser  under  misdescription  is  not 
i^ocent  purchaser. 

15  P«i  141166,  10  Jj,  689,  UNITED  STATES  v.  DICKSON* 
87I  2  (IV,  103).    Statutes — Contemporaneous  eonstraction. 
Approved  in  Pitts  v.  Logan  County,  3  Okl.  740,  41  Pac.  591,  terri- 
torial district  court  clerks  must,  under  federal  laws,  account  to  Sec- 
TtUty  of  Treasury  for  all  feeSg  and  act  of  territorial  assembly  mtr 
tempting  to  regulate  iame  is  void. 

SyL  I  (IV,  103).  Statutes — Provisos  strictly  consti-ucd- 
Approved  in  Long  ▼.  Pennsylvania  B,  Co.,  149  Fed,  600,  under  P. 
^  N.  J.  1906,  p.  525,  where  an  action  Is  brougbt  after  passage  of 
*°^1>  act  for  tort  committed  against  married  woman,  her  husband 
^  *a  improper  party  thereto;  United  Statei  v.  Schlierholz,  137  Fed. 
^IS.  apecial  agent  of  Land  Department  appointed  under  30  Stat.  32 
^  fi<>t  Doited  States  officer  within  Bev.  St.,  §  5481,  punishing  extortion; 
<5o»»ld  T.  Kew  York  Life  Ins,  Co,,  132  Fed.  921),  proviso  of  Bankr.  Act, 
1B98,  j  70iij  giving  bankrupt  right  to  retain  life  policy  having  sur- 
TCDiier  value,  does  not  prevent  vesting  in  trustee  of  title  to  policy 
*^^icb  has  no  stirrender  value^  but  which  is  payable  to  personal 
'^P^entatives  and  has  in  fact  a  cash  value;  Burke  v.  Snively,  208 
^  349^  70  K.  E.  330,  under  Omst.  1870,  $  3,  relating  to  Illinois  and 
Mkhigtn  canal,  legislature  could  not  appropriate  moneya  from 
^'^ry  jji  aid  of  its  operation;  Ex  parte  Helton,  117  Mo-  A  pp.  618, 
^^  8.  W,  914,  under  Laws  1905,  pp.  168,  169,  resident  of  state  need 
^^^  obtain  hunter 's  license  as  condition  precedent  to  right  to  hunt 
**  couaty  of  his  residence. 
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15  Pet.  187-210,  10  L.  706,  UNITED  STATES  v.  BOYD. 

Syl.  1  (lY,  106).    Surety's  liability  not  impliedly  extended. 

Approved  in  Gray  v.  Noonan,  5  Ariz.  173,  50  Pac.  118,  judgment 
against  certain  person  for  conversion  of  property  by  seizure  and  sale 
of  it  is  inadmissible  in  subsequent  action  by  same  plaintiff  against 
same  person  as  sheriff  and  sureties  on  bond,  for  conversion  of  same 
property  by  seizure  and  sale  of  it  by  sheriff  nnder  execution;  Lake 
Co.  V.  Neilon,  44  Or.  17,  74  Pac.  213,  bond  of  tax  collector  that 
sureties  will  make  good  all  moneys  that  may  or  shall  come  into  hit 
hands  as  tax  collector  that  he  does  not  account  for,  does  not  include 
prior  defalcations. 

Distinguished  in  Greer  v.  McNeal,  11  Okl.  541,  69  Pac.  898,  sureties 
on  administrator 's'  bond  are  liable  for  whatever  is  chargeable  to  ad- 
ministrator in  his  official  capacity. 

Syl.  4  (IV,  109).    Amendments  where  ease  remanded. 

Approved  in  Graham  v.  Oregon  etc.  Nav.  Co.,  134  Fed.  693,  where 
exceptions  to  libel  for  want  of  jurisdiction  are  sustained,  leayo  t» 
amend  may  be  granted. 

15  Pet.  290-318,  10  L.  742,  UNITED  STATES  v.  LINN. 

Syl.  2  (IV,  113).     Official  duties  attach  irrespective  of  bond. 

Approved  in  Houston  v.  Estes,  35  Tex.  Civ.  104,  79  S.  W.  851, 
though  manner  of  qualification  of  policeman  is  not  in  strict  con- 
formity with  charter,  he  becomes  officer  de  jure  on  taking  official 
oath  and  giving  bond  which  was  accepted  without  objection. 

Syl.  6  (IV,  113).    Official  bond  not  in  statutory  form. 

Approved  in  Pima  Co.  v.  Snyder,  5  Ariz.  50,  44  Pac.  298,  where 
name  of  principal  in  official  bond  of  county  treasurer  is  recited  in 
body  of  bond,  and  he  subscribes  oath  of  office  indorsed  on  bond  and 
enters  upon  duties  of  his  office,  his  failure  to  sign  bond  does  not 
exonerate  sureties. 

15  Pet.  336-376,  10  L.  759,  GRATIOT  v.  UNITED  STATES. 

(IV,  116.)  Miscellaneous.  Cited  in  United  States  v.  Schlierhols, 
133  Fed.  335,  special  agent  of  general  land  office  is  not  officer  of 
United  States  within  Bev.  St.,  §  5481,  relating  to  extortion. 

15  Pet.  377-406,  10  L.  774,  UNITED  STATES  v.  BANK  OP  THB 
METROPOLIS. 

Syl.  1  (IV,  118).    Accepting  of  draft  by  United  States. 

Approved  in  Walker  v.  United  States,  139  Fed.  413,  414,  where 
marshal  rendered  accounts  against  United  States  covering  services 
of  deputies,  which  have  been  audited  and  paid,  government,  after 
long  lapse  of  time  and  after  expiration  of  term  of  office,  cannot  re- 
cover such  sums;  Lynch  y.  United  States,  13  Okl.  145,  73  Pac.  109Q| 


Its 


Notes  oa  I7«  &  Be  porta. 


15  Pet  407-517 


pttltioD  bj  United  States  to  annal  patent  for  fraud  must  eon  tain 
ali  materia]  aTerments  neceafiary  to  constitute  bill  in  equity  under 
cbiicery  practice.     See  IDl  Am,  St,  Bep.  151,  169,  note. 

^12  (ty^  119),     Want  of  consideration  between  drawer  and  &e* 


Approved  in  Morrison  ft  Co,  v.  Farmers'  etc.  Bank,  9  OkL  700,  CO 
Pic  274,  applying  principle  to   foreign  bill  of  exchange. 

15  Pet  407-122,  10  U  785,  UNITED  STATES  v.  FITZGEBALD, 

8yl  1  (IV,  120)*     Federal  officer  may  pre  empt. 

Diatingoisbed  in  Scott  v,  Carew,  196  U.  S.  112,  49  L,  406,  25  Sup. 
Ct  Ids,  ri^ht  of  pre-emption  given  by  4  Stat  154,  e.  28,  did  not  ex* 
tend  to  lands  which  bad  been  appropriated  by  United  States  for 
militiiy  post    until  such  post  was  abandoned. 

Syl.  3  (IV,  121).    Land  appropriation  authorized  only  by  Congress. 

Approved  in  United  States  ▼,  North  West  Trading  Co.,  1  Alaska, 
9^  an  appropriation  of  water  fund  for  ptirposes  of  wharfage  to 
United  States  can  only  be  made  by  act  of  Congresa, 

15  Pet.  423-148,  10  L.  791,  MINIS  y.  UNITED  STATEa 

SyL  1  (IV,  121).    Statutes— Office  of  proviso. 

Approved  in  Jones  ▼.  Hoover,  144  Fed*  227,  under  23  Stat.  340,  and 
32  Stat.  7^0,  relating  to  Umatilla  Indian  reservation,  purchaser  of  one 
hundred  and  sixty  acres  of  untimbered  land  under  first  act  could  not 
boy  under  second,  though  he  was  settler  on  tract  he  sought  to  buy; 
Towson  V.  Denson,  74  Ark.  306,  86  S.  W.  662,  under  Kirby's  Digest, 
I  5057,  it  is  not  necessary  that  there  shall  be  seven  years'  payment 
of   taxes  before  such  payment  will   begiu   to   be   equivalent  to   pos* 

sion. 


Limited  in  Interstate  Commerce  Commission  v.  Baird,  194,  U.  8.  S7, 
48  L.  $6€j  24  Sup.  Ct.  563,  under  32  Stat.  849,  c.  708,  §  3,  direct  ap< 
p«al  lies  to  supreme  court  from  6nal  decree  of  circuit  court  in  pro- 
ceeding to  compel  production  of  papers  and  giving  of  testimouy 
l>efore  interstate  commerce  eom mission. 

IS  Pet.  449-517,  10  L.  800,  GBOVES  ▼.  SLAUGHTEB. 

(IV,  123.)  Miscclhineoua.  Cited  in  Globe  Elevator  Co.  ▼.  Andrew, 
144  Fed.  884,  upholding  Wisconsin  Laws  1905,  as  amended,  creating 
^ratji  and  warehouse  eommission  and  providing  for  inspection  and  grad- 
ing ot  grain* 

U 
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XVI  PETERS. 


16  Pet.  1-24,  10  L.  865,  SWIFT  v.  TYSON. 

Syl.  2  (IV,  129).    Presumption  of  bona  fide  holder. 

Approved  in  First  Nat.  Bank  v.  Moore,  148  Fed.  958,  folloiHng 
rule. 

Syl.  4  (rv,  130).    Local  law  as  rule  of  decision. 

Approved  in  Pabst  Brewing  Co.  v.  Thorley,  145  Fed.  120,  determin- 
ing whether,  in  action  for  breach  of  covenant  of  quiet  enjoyment  in 
lease,  defendant  was  responsible  for  eviction  by  act  of  holder  of 
paramount  title;  Cudahy  Packing  Co.  v.  State  Nat.  Bank,  134  Fed. 
540,  67  C.  C.  A.  662,  provision  for  payment  of  attorney's  fees  in 
case  note  not  paid  at  maturity  does  not  destroy  negotiability;  Three 
States  Lumber  Co.  v.  Blanks,  133  Fed.  482,  69  L,  B.  A.  203,  66  C. 
C.  A.  353,  decisions  of  state  courts  as  to  what  will  excuse  plaintiff  for 
nonreturn  of  property  replevied,  on  his  failure  in  the  action,  are  not 
binding  on  federal  court. 

Syl.  5  (IV,  133).    Prior  equities — ^Pre-existing  debt  as  consideration. 

Approved  in  First  Nat.  Bank  v.  Moore,  148  Fed.  957,  purchaser  of 
note  for  value  before  maturity  is  not  deprived  of  character  of  pur- 
chaser in  good  faith  by  proof  that  he  took  note  with  knowledge  of 
such  circumstances  as  ought  to  put  ordinarily  prudent  man  on  inqairy; 
Gamble  v.  Bural  Ind.  School  Dist.,  132  Fed.  522,  one  who  obtained 
bond  issued  by  school  district  from  prior  holder  in  payment  for  legal 
services  rendered  and  to  be  rendered  is  bona  fide  holder  for  yalnii, 
where  bond  not  due  and  contained  nothing  on  face  to  show  in- 
validity; Tollman  v.  Quincy,  129  Fed.  975,  where  defendant's  note 
was  transferred  to  plaintiff  before  maturity  in  settlement  of  pending 
suit,  plaintiff's  counsel  being  told  that  it  had  been  given  by  maker 
to  payee  in  settlement  of  account  between  them,  plaintiff  was  bona 
fide  holder;  Birket  v.  Elward,  68  Kan.  299,  74  Pac.  1101,  64  L.  B.  A. 
568,  indorser  of  negotiable  note  taken  as  collateral  security  for  pre- 
existing debt,  there  being  no  new  consideration,  is  holder  for  value 
and  in  due  course,  and  is  protected  against  claim  of  payment  made 
to  original  payee;  Merchants'  etc.  Bank  v.  Ohio  Valley  etc.  Co.,  57 
W.  Va.  630,  50  S.  E.  882,  70  L.  B.  A.  312,  applying  rule  where  ban)c 
discounted  note  of  corporation  signed  by  its  president  and  treasurer 
while  in  hands  of  agent. 

Distinguished  in  Empire  State  etc.  Co.  v.  Trustees  of  Fisher  ft  Co., 
67  N.  J.  Eq.  605,  60  Atl.  941,  mortgage  given  merely  to  secure  ante- 
cedent debts  is  not  given  ''for  value"  within  clause  ''e"  in  bank- 
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16  Pet.  25  105 


I 


mptPTact,  S  70,  or  for  ''valuable  consideration"  within  New  Jeratj 
corporation  act,  $  64* 

1(  Pel  25  64,  10  L.  873,  WATKIKS  r.  HOLMAN, 

8yL  I  (rV,  138),     Vendee  not  tenant  of  vendor. 

Approred  in  Scott  ▼.  Mineml  Development  Co.,  130  Fed.  502,  64 
C.  C  A.  659,  where  one  holding  two  adjoining  tracts  under  separate 
pitei]ti  took  posseasion  of  one  and  made  improveoients  thereon  and 
thereafter  told  all  land  aa  one  tract  to  defendants,  who  leased  it,  sub^ 
itqmni  conveyance  to  plaintlif  hj  adverse  claimant  waa  void  aa  to 
sntiro  tract, 

Syl  7  (lYy  141).  Compelling  eonve^rance  of  land  in  other  state. 
Approved  in  Dickson  v.  Loehr,  126  Wis,  645,  106  N.  W.  794,  4  L. 
B.  A.  (N.  S.)  986,  where  purchaaer  in  land  contract  conveyed  land 
ta  mother  state  as  security  for  price,  vendor  in  action  on  contract 
eould  get  judgment  requiring  vendee  to  pay  amount  secured  or  to 
conyfj  land. 

Sjl  12  (lY,  143).    Ancestor's  land  descends  to  beirii 
8w  112  Am.  St.  Bep,  1021,  note, 

16  Pet  71-88,  10  L.  891,  COCKE  ▼,  HALSEY. 

%jl  3  (lY^  145).     Collateral  attack  on  de  facto  officer. 

Approir^  in  Monahan  v.  Lynch,  2  Alaska,  134,  upholding  appotnt- 
mrai  of  poundmaater  by  town  council,  merabers  of  which  wore 
iHpged  not  to  have  been  legally  elected;  Powers  v.  State,  83  Miss. 
703,  36  So.  8,  where  on  disqnalification  of  regular  circuit  judge,  special 
Wge  WIS,  by  governor,  commissioned  to  try  criminal  case,  and  he 
Charged  duties  of  office,  his  acts  are  valid,  though  he  failed  to 
^^  oath. 

IS  P«t.  0MO5,  10  L.  900,  GORDON  v.  LONGEST, 
8yl  I  (IV,  147).     Declaration  determines  amount  in  dispute. 
Approved  in  Barber  v.  Boston  etc.  Co.,  145  Fed.  52,  action  on  ease 

'^f  1^,000    damages  for  negligence  is  not  removable  though  actual 

d»m»^  alleged  to  be  greater, 

8yl.  2  (IV,  148).     Jurisdiction — Recovery  of  leas  than  claim, 
Approved  in  McCarthy  v,  American  Thread  Co,,  143  Fed.  680,  cu-- 
Cttit  court  cannot   penalize   plaintiff  for  colorably   invoking  jurisdic* 
^f^fl  UQleas  such  matter  is  shown  at  trial  or  appears  from  declnrationj 
<>PP«fibeimer  v.  Began,  32  Mont.  119,  79  Pac,  698,  arguendo. 

8yt  5  (rV,  149).     Wrongful  refusal  of  removal  of  cause. 

Approved  in  Mutual  Life  Ins.  Co,  v.  Langtey,  145  Fed.  421,  where 
ptvp(^r  removal  petition  and  bond  are  filed  in  ttme  in  state  court, 
**'i  certified  copy  of  record  filed  in  fe^ttTJil  court,  Intti-r  i^ourt  ac* 
*S^^  jarisdiction  without  state  court  order  transferring  causes 
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16  Pet.  182-316  Notes  on  U.  8.  Beports.  IM 

16  Pet.  182-195,  10  L.  930,  HOBSON  v.  McABTHUH. 

8yl.  5  (IV,  159).    Belief  under  general  prayer. 

Approved  in  Lockhart  v.  Leeds,  195  U.  S.  437,  49  L.  269,  25  Sop. 
Ct.  76,  bill  is  sufficient  to  entitle  complainant  to  treat  legal  holden 
of  mine  as  trustees  ex  maleficio,  and  to  recover  from  them  materials 
taken  from  mine,  where  it  avers  title  acquired  under  relocation  mads 
pursuant  to  fraudulent  conspiracy  with  complainant's  partner. 

16  Pet.  196-202,  10  L.  935,  UNITED  STATES  v.  HANSON. 

Syl.  4  (IV,  160).    Force  of  surveyor  general's  certificates. 

Approved  in  United  States  v.  Montana  Lumber  etc.  Co.,  196  XT.  fi. 
578,  49  L.  605,  25  Sup.  Ct.  367,  private  survey  is  inadmissible  in  evi- 
dence, in  action  by  United  States,  to  recover  value  of  timber  cut 
from  unsurveyed  lands,  to  show  that  land,  when  surveyed,  will  bs 
within  railroad  grant. 

16  Pet.  291302,  10  L.  968,  UNITED  STATES  v.  ELIASON. 

Syl.  3  (IV,  169).    Executive  may  make  army  rules. 

Approved  in  United  States  v.  Hardison,  135  Fed.  422,  oath  taken  bj 
distiller's  surety  with  reference  to  his  qualifications,  before  deputy 
collector,  was  an  oath  taken  in  case,  in  which  law  of  United  States 
authorizes  oath  to  be  administered,  within  Bev.  St.,  S  5392,  defining  per- 
jury; Peters  v.  United  States,  2  Okl.  123,  33  Pac.  1033,  false  swearing 
before  register  of  land  office  in  contest  is  punishable  as  pezjuxy  wider 
Bev.  St.,  S  5392. 

16  Pet.  303314,  10  L.  973,  AMIS  v.  SMITH. 

Syl.  3  (IV,  170).    Defects  in  final  process  not  assignable  error. 

Approved  in  King  v.  Davis,  137  Fed.  233,  where  petitioner  applying 
to  vacate  judgment  in  ejectment,  not  party  to  action,  is  in  possession, 
and  would  be  illegally  disturbed  by  execution  of  writ  of  possession, 
she  is  entitled  to  order  directing  marshal,  in  executing  writ,  to  leave 
her  possession  undisturbed. 

Syl.  4  (IV,  170).    Interest  on  judgment. 

Approved  in  McNeill  v.  Durham  etc.  B.  Co.,  138  N.  C.  4,  50  8.  E. 
459,  under  Code,  S  530,  judgment  bears  interest  though  it  contains  bo 
provision  to  that  effect. 

16  Pet.  315,  316,  10  L.  977,  GIBSON  v.  CHEW. 

Syl.  1  (IV,  172).    Federal  courts — Suits  by  assignee. 

Approved  in  Utah-Nevada  Co.  v.  De  Lemar,  133  Fed.  122,  66  C.  C. 
A.  179,  federal  court  has  no  jurisdiction  over  suit  by  assignee  of  oral 
eontract  to  recover  money  due  thereon  unless  record  shows  it  eouM 
liave  been  maintained  in  such  court  by  assignor. 
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16  Pet.  327  3M 
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16  pet,  327-335,  10  U  982,  FEESH  v.  GILSON. 
Syl-   S  (IV,  175).     Overcoming  of  preeumptiong. 
Approved  in  W&baah  B,  Co.  ▼.  DeTar,  141   Fed,  934,  tppljrtng  mlt 
^  action  for  dAm&geg  for  death  caused  hj  eolliiion  wiiii  train  at 
erossing. 

le  Pet.  336  341,  10  L.  OSS,  PBOUTY  ▼.  BUGGLES. 

8yL  1  (IV,  170),     Patent  for  combination — Infringement. 
Approved  in  Central  Foundry  Co.  v.  CougWin,  141  Fed.  94^  holding 
CooghUo  patent  No,  553,055,  for  foundry  ladle,  not  infringed;   Brook- 
field  T,  Elmer  Qlas«  Works,   132  Fed.  313,  holding  Kribs  patent  No, 
542,565,  for   improvements   in   presses   for   making   screw   insulatorf, 
not  infringed   bj   Dnffield   patent   No.   723,589;    Bullock   etc.   Co.    v. 
WeitingliouBc  etc.  Co.,  129  Fed.  109,  63  C.  C.  A.  607,  where  defendant 
wstrained  from   making,  using  or  seVling  apparatus   embodying  in* 
venttong  tpecified,   two   of  which   covered   mechanical    elemeots,   one 
elejDcot  of  each  being  motor  covered  by  method  of  third  patcnt|  ha 
did  not  violate  injunction  by  making  and  selling  motor. 

l«P«t.  342-366,  10  h,  987,  WOOD  ▼.  XTNITED  STATES. 

87^  3  (lY,  179).     Similar  acts  to  prove  fraudulent  intent. 

Approved  in  Exchange  Bank  v,  Mosa,  149  Fed.  342^  where  peiUion, 
h  wtion  to  recover  money  by  meana  of  conjipiraey  between  defendant 
btnlt  ind  others,  alleged  conspiracy  extended  over  long  period  both 
be/ore  and  after  transaction  in  suit,  evidence  of  other  acts  ot  cashier 
u  mpect  to  similar  transactions  is  admissible;  Dillard  v.  United 
Statei,  141  Fed.  308,  admitting  evidence  of  other  forged  Chinese  cer* 
tiiie&tcs  not  mentioned  in  indictment  but  shown  to  be  in  defendant 'i 
ktadwriting;  Olson  v.  United  States,  133  Fed.  854.  67  C.  C.  A.  21, 
lender  indictment  charging  conspiracy  to  defraud  government  of  gov- 
trmtnt  lands  by  causing  illegal  entry  of  a  tract  by  person  named 
^Of  benefit  of  defendants^  evidence  tending  to  show  defendants  iu- 
lioeed  others  to  enter  different  tracts  at  same  time  under  siuiihir 
cifCTimitances  it  admissible;  Bryan  v.  United  States,  133  Fed.  500, 
^  C.  C.  A.  369,  admitting  evidence  of  finding  molds  for  making  25- 
<^^nt  pieces  in  chest  used  jointly  by  defendant  and  another,  in  prose- 
cutiofl  for  uttering  counterfeit  5-cent  pieces;  United  States  v.  Breese, 
^3)  Fed.  924,  admitting  evidence  of  other  similar  transactions  to 
>bow  knowledge  and  intent  of  accused  in  prosecution  for  embexde* 
*««=t  by  national  bank  officer;  Wright  v.  Stewart,  130  Fed.  918,  in 
^^^3  ictioD  for  conspiracy  to  swindle  by  means  of  fake  footrace*  evi- 
dwte  of  anterior  and  subsequent  acts  and  declarations  of  conspirators 
*«  admiteible;  Dodge  v.  Knapp,  112  Mo.  App.  525,  87  S.  W.  51, 
*"*w,  ia  garnishment  proceedings,  garnishee's  denial  of  indi'bted- 
*^ws«in  issue,  and  plaintiff  claimed  garnishee  held  money  of  debitor 
*^  fiefraud  creditors,  former  judgment  in  suit  by  pliiintiff  against 
^a^niaiief}  determining  that   tracsfcrs  were   fraudulent  ia  admissible. 
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16  Pet.  367-512  Notes  on  U.  8.  Beporti.  198 

Syl.  9  (lY,  181).  States— Bepeals  by  implicatioiu 
Approved  in  City  of  Wichita  v.  Old  Colony  Trust  Co.,  132  Fed.  648, 
66  C.  C.  A.  19,  holding  Kansas  Gen.  St.  1868,  c.  23,  art.  8,  S  74,  giving 
telegraph  companies  right  to  put  poles  in  roads  and  streets,  by  act  of 
1881,  providing  for  incorporation  of  cities  of  first  class;  Tootle 
V.  Kent,  12  OkL  699,  73  Pac.  318,  Code  Civ.  Proc.,  S  56,  relating  to 
place  of  trial,  is  not  abrogated  by  28  U.  S.  Stat.  21,  c.  5,  9  3,  author- 
izing supreme  court  to  designate  judge  to  try  ease  when  judge  of  dis- 
trict has  been  of  counsel  in  case. 

16  Pet.  367-434,  10  L.  997,  MARTIN  ▼.  WADDELU 
Syl.  6  (lY,  185).  Title  to  lands  under  navigable  waters. 
Approved  in  Commonwealth  v.  Boston  Terminal  Co.,  185  Mass.  283, 
70  N.  E.  126,  under  Acts  1896,  p.  520,  c.  516,  creating  Boston  Terminal 
Company,  company  could  not  avoid  payment  of  lands  of  state  below 
tide  water,  condemned  by  it  and  embraced  within  street  extensions; 
Crawford  Co.  v.  Hathaway,  67  Neb.  351,  108  Am.  St.  Bep.  668,  93  N. 
W.  789,  discussing  riparian  rights;  Taylor  v.  Commonwealth,  102  Va. 
765,  102  Am.  St.  Bep.  865,  47  S.  E.  878,  under  Code  1887,  S  1338,  title 
to  bed  of  navigable  river  between  low-water  mark  and  line  of  navi- 
gation is  in  state  and  not  in  riparian  owner. 

(IV,  184.)  Miscellaneous.  Cited  in  City  of  Providence  T.  Corn- 
stock,  27  B.  I.  556,  65  Atl.  314,  where  municipal  corporation  owns  land 
in  fee  and  has  been  ousted  from  possession,  ejectment  is  proper  to  es- 
tablish title  and  recover  possession,  though  land  is  covered  by  tide. 

16  Pet.  435-450,  10  L.  1022,  DOBBINS    v.    COMMISSIONERS    OP 
ERIE  COUNTY. 

Syl.  10  (IV,  192).    State  tax  on  federal  officer. 

Approved  in  South  Carolina  v.  United  States,  199  U.  S.  452,  466, 
50  L.  266,  272,  26  Sup.  Ct.  110,  United  States,  under  internal  revenue 
laws,  may  exact  liquor  license  from  dispensing  agents  of  state  which 
has  taken  charge  of  liquor  business;  Mosely  v.  State,  115  Tenn.  57, 
59,  86  S.  W.  716,  interest  on  United  States  bonds  is  not  taxable  hy 
state  on  being  paid  into  hands  of  bondholder. 

16  Pet.  495-512,  10  L.  1044,  CARPENTER  v.  PROVIDENCE- WASH- 
INGTON INS.  CO. 

Syl.  3  (IV,  197).  Payment  of  mortgagee's  insurance — ^Assignment 
of  debt. 

Approved  in  Baker  ▼.  Monumental  Sav.  etc.  Assn.  58  W.  Va.  413, 
112  Am.  St.  Rep.  1000,  52  S.  E.  405,  3  L.  R.  A.  (N.  S.)  79,  where 
owner  of  realty,  subject  to  trust  deed,  sells  same,  reserving  vendor's 
deed,  and  trust  creditor  insures  in  owner's  name  without  knowledge 
of  conveyance,  and  on  fire  occurring  insurer  pays  whole  trust  debt, 
it  is  entitled  to  assignment  thereof;  Dunbrack  v.  Neall,  55  W.  Va. 
575,  47  8.  E.  307,  where  creditor  secured  by  trust  deed  procured  in* 
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16  Fci.  525-&3§ 


fiurantt  on  trust  property  for  own  benefit,  trust  debt«f  cannot  require 
«redit«r  to  account  to  him  for  inaurance  moneya. 

S7L  15  (IT,  201).    MisrepraaeDtatioii  makes  policy  voidable  only. 

Approved  in  Mutual  etc.  Life  Aasn,  ▼.  Austin,  142  Fed.  401^  where 
policy  prorided  that  it  should  be  incontestable  after  three  years  and 
also  that  it  should  not  be  in  force  until  delivered  to  insured  while 
in  good  health,  it  was  valid  where  it  was  delivered  and  held  for  over 
three  jtK%  ihougb  policy  not  delivered  whea  insured  in  good  health. 

8yl,  18  (IVj  203),    Construction — Notice  of  other  insurance. 

Approved  in  Atlaa  Red.  Co.  v.  New  2!ealand  Ins.  Co.,  133  Fed.  499, 
501,  lu)Idiflg  under  stipulation  in  policy  that  it  waa  void  if  property 
encumbered  without  consent  of  insurer^  oral  evidence  ii  admissible  to 
ahow  knowledge  at  time  of  indorsement  by  agents  of  payment  of  loss 
to  mortgagees* 

J>iftiiiguished  In  dissenting  opinion  in  Atlas  Red.  Co.  v.  New  Zealand 
Ina.  Co.,  138  Fed*  510,  majority  holding,  under  stipulation  in  policy, 
that  it  was  void  if  property  encumbered  without  consent  of  insurer, 
ora]  endence  is  admissible  to  show  knowledge  at  time  of  indorsement 
hy  sgents  of  payment  of  loss  to  mortgagees. 

8yl  20  (IT,  204) »     Parol  notice  of  other  insurance  Insufficient 
Distinguished  in  Medley  ▼.  German  etc.  Ins.  Co.,  55  W.  Va.  350, 
47  8.  K.  105,  holding  insurer  liable  where  no  written  application  made 
and  agent  ia  given  correct  information  aa  to    title    but    inserts    as 
irarranties  facts  difTerent  from  those  given. 

16  Pet.  525-527,  10  L.  1055,  MILLS  ▼.  BROWN. 

Byh  2  (IV,  207).     Consent  gives  no  jurisdiction. 

Approved  in  Henrie  v.  Henderson,  145  Fe^,  319,  denying  jnrisdie- 
tton  of  bankruptcy  court  of  proceeding  to  restrain  trustee  from  mak- 
ing deed  to  purchaser  at  bankruptcy  sale,  and  to  compel  execution 
of  deed  for  portion  of  property  to  petitioner  to  compel  specific  per- 
formance of  alleged  contract  relating  to  sale  of  land  between  petitioner 
and  purchaser;  Clark  v.  Doerr,  143  Fed.  961,  time  within  which  writ 
of  error  must  be  sued  out  under  26  Stat.  S29,  S  11,  cannot  be  extended 
hy  agreement. 

16  Pet.  528-538,  10  L.  1056,  MATJBAN  v.  BULLUS. 

8yL  1  (IV,  207).    Construction  of  contracts — Intent. 

Approved  in  Ward  v.  Foley,  141  Fed.  365,  construing  contract  to 
sell  and  convey  all  fiirst  party's  interest  in  three  hundred  and  twenty 
acrea  of  land  at  rate  of  $14  per  acre  as  providing  for  sale  of  an 
interest  in  the  land  at  rate  of  |14  for  each  acre  in  entire  tract  Sea 
105  Am*  St.  Bep.  520,  note. 
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16  Pet.  530-674  Notes  on  U.  S.  Beports.  2(H^ 

Syl.  2   (IV,  207).     Surety  contracts  strictly  construed. 

Approved  in  Swift  ▼.  Jones,  135  Fed.  438,  where  contract  emplojin^ 
defendant's  son  as  plaintiff's  broker,  which  was  signed  by  defend- 
ant as  guarantor,  required  son  to  give  bond,  and  plaintiff  sent  son 
blank  application  for  bond,  which  latter  signed  and  returned  to* 
plaintiff,  but  latter  failed  to  get  bond  until  after  son's  defalcation^ 
defendant  not  liable.    See  98  Am.  St.  Bep.  844,  note. 

16  Pet.  539674,  10    L.    1060,    PRIGG    ▼.    COMMONWEALTH    OF 
PENNSYLVANIA. 

Syl.  7  (TV,  209).     Construction  of  constitutional  provisions. 

Approved  in  Ez  parte  Anderson,  46  Tex.  Cr.  380,  81  S.  W.  976^ 
city  court  has  no  jurisdiction  to  try  accused  for  violation  of  stat* 
penal  statute. 

Syl.  19  (IV,  211).    Government  must  perform  constitutional  dutiea* 
Approved  in  Ez  parte  Biggins,  134  Fed.  415,  422,  upholding .  indict-* 
mcnt  for  conspiracy  to  lynch  negro  citizen. 

Syl.  23  (IV,  212).    Federal  law  supersedes  state. 

Approved  in  Davis  v.  Cleveland  etc.  By.  Co.,  146  Fed.  409,  ear» 
owned  by  railroad  and  delivered  by  it  loaded  to  other  companies  to 
be  used  in  transportation  to  other  states,  are,  until  returned,  instru- 
mentalities of  interstate  commerce,  and  not  subject  to  taxation  im 
state  where  carried  by  other  companies. 

Syl.  25   (IV,  213).    Means  to  accomplish  required  end  presnmedL 
Approved  in  Ez  parte  Biggins,  134  Fed.  410,  upholding  indictment 
for  conspiracy  to  lynch  negro  citizen. 

Syl.  26  (IV,  213).    Contemporaneous  construction  of  statutes. 

Approved  in  Ez  parte  Anderson,  46  Tex.  Cr.  399,  81  S.  W.  987,  citjr 
court  has  no  jurisdiction  to  try  accused  for  violation  of  state  i^enal 
statute. 

Syl.  28   (IV,  215).     Enforcement  of  federal  law  by  state  officen. 

Approved  in  Dallemagne  v.  Moisan,  197  U.  S.  174,  49  L.  711,  2S 

Sup.  Ct.  422,  state  police  officer  may  make  arrest  on  requisition  of 

foreign  consul  charging  seaman  on  vessel    of    consul's    nation    with 

insubordination,  conformably  with  treaty. 

Syl.  32  (IV,  215).    Limits  of  state  police  power. 

Approved  in  United  States  v.  Moore,  129  Fed.  633,  denying  federal 
jurisdiction  to  punish  conspiracy  to  intimidate  citizen  of  United 
States  to  prevent  him  from  establishing  miners'  union  in  a  state,  in 
furtherance  of  which  defendants  assaulted  such  citizen. 

Distinguished  in  dissenting  opinion  in  Allen  v.  Beed,  10  Okl.  157,  6$ 
Pac.  877,  majority  holding  void  Stat.  1893,  c.  23,  relating  to  chang- 
ing of  county  seats  in  territory  as  inconsistent  with  act  of  Congress 
1893,  §§  10,  14,  providing  for  opening  of  Cherokee  Outlet  to  settle- 
jnent. 


I  HOWARD. 


I  Hoir,  Sg  3e,  11  L.  as,  SMITH  v,  COUDBY. 

Sjl  1  (IV,    219).     Collisioiis— Law   governing   liability. 

Approved  in  Slater  v.  Mexican  National  R.  R.  Co.,  194  TJ.  B. 
126,  48  L  903,  24  Sup*  Ct.  581,  federal  court  is  without  juriBdiction 
of  coDWJon^law  action  founded  on  liability  for  death  by  wrongful 
4^^  created  by  Mejtican  laws;  Dennis  v.  Atlantic  Coast  Line  R.  R* 
Co.,  70  a  G.  258,  106  Am.  St,  Rep,  746,  49  8*  £.  870,  provision 
of  2»:  d  Code»  9  1408,  that  action  for  wrongful  death  barred  in 
ose  je&r  applies  to  action  under  North  Carolina  statute  iji  this 
ittte. 

Sjl  2  (IV,   220).    Collision— Meftsuro  of  damagej^— Profits. 

Approved  iji  ChocUw  etc.  R.  R.  Co.  v.  Jacobs,  15  Old.  500,  82 
?tkL  504,  refusing  to  allow  loss  of  commissions  as  damages  for  lost 
of  dninuaer^a  samples  shipped* 

Diitiji^isbcd  in  Tootle  v.  Kent,  12  Okl.  691,  73  Pac.  315,  allow- 
ing loM  of  profits  as  element  of  damagos  to  merchant  by  wrongful 
aiid  milicious  act  of  another  in  closing  bis  store;  Cbisholm  etc. 
%  Co,  V.  U.  S.  Canopy  Co.,  Ill  Tenn.  210,  77  8.  W.  1064,  allow* 
'^H  lost  profits  for  breach  of  profits  on  patented  brackets  which 
^tn  not  delivered  as  per  contract* 

1  How,  37-55,  11   L.  ed.  38,  MERCER  ▼.  SELDEN. 
Syl  4  (IV,  223).     Curtesy  in  wife's  property. 
Bw  112  Am.  St.  Rep.  580,  582,  note. 

iHow,  80-95,  11  L.  58,  STROUT  ▼.  FOSTER. 

^y^*  1  (IV,  224)*     Collision — Apportionment   of  loss. 

Approved  in  The  City  of  Birmingham,  138  Fed.  560.  applying 
J^le  where  steamer  passing  up  river  on  clear  night  struck  dredge 
*^chored  near  center  of  narrow  channel. 

1  How.  104-118,  11  L.  fi4,  UNITED  STATES  v.  LINN. 
^7^'  2  (IV,  226).     Torts — Nolle   prosequi    as    to   one   defendant, 
approved  in   Texas   k  P.   Ry.  Co,   v.  Sheftall,   133   Fed.   724,   eo 
'  *-'  A.  552,   dismissal   of   suit   for   personal   injivrie*   as   to   one   of 

'*fi  ioiut  tort-feasors    on    ground    that    it    was    not    uoces«iry    yurtj 

^^'  ^^l  discharge  claim   against    other   defendant. 
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1  How.   118134,  11  L.  69,  MORRIS  ▼.  NIXON. 

SyL   2    (IV,  228).    Mortgages— Deed  absolute— Burden  of  proof. 

Approved  in  Liskey  ▼.  Snyder,  56  W.  Va.  623,  49  8.  B.  520, 
where  mortgagee  obtained  release  of  equity  of  redemption  from 
mortgagor,  burden  is  on  him  to  show  good  faith  and  that  he  paid 
what  property  was  worth. 

1    How.    134-152,    11    L.    75,    BANK    OP    UNITED    STATES    ▼. 
BEVERLY. 

Syl.  1   (IV,  229).    Bes  adjudicata. 

Approved  in  Georgia  B.  ft  Banking  Co.  T.  Wright,  132  Fed. 
916,  decision  of  Georgia  supreme  court  in  suit  between  state  and 
corporation  that  charter  created  contract  limiting  tax  rate,  eoii- 
eludes  that  state  in  subsequent  suit  involving  taxes  for  different 
year. 

1  How.   153-160,  11  L.  83,  LLOYD  ▼.  HOUGH. 

Syl.  1   (IV,  231).    Use  and  occupation  where  possession  adverse. 

Approved  in  Chicago  Term.  B.  B.  Co.  v.  Winslow,  216  HI.  171, 
74  N.  E.  817,  where  defendant  was  in  possession  as  successor  under 
contract  with  plaintiff's  grantor  after  she  had  parted  with  title, 
action  of  assumpsit  by  plaintiff  for  use  and  occupation  under  li- 
cense which  was  dismissed  is  not  bar  to  ejectment. 

1  How.  161-169,  11  L.  86,  McKNIGHT  v.  TAYLOB. 

Syl.  1   (IV,  231).    Laches  as  bar   to  equitable  relief. 

Approved  in  Patterson  v.  Hewitt,  11  N.  M.  18,  66  Pac.  556,  65 
L.  R.  A.  658,  refusing  to  enforce  rights  accruing  under  verbal  agree- 
ment as  to  location  of  mining  claims  after  lapse  of  eight  years. 

1  How.  169-188,  11  L.  89,  BELL  v.  BRUEN. 

Syl.   1   (IV,  233).     Lex  loci  governs  letter  of  credit.' 

Approved    in    Nashua    Sav.    Bank    v.    Sayles,    184    Mass.    522^    100 

Am.  St.  Bep.  573,  69  N.  E.  310,  arguendo. 

Syl.   6    (IV,   235).     Construction    of   letters   of   credit. 

Approved  in  Swift  v.  Jones,  135  Fed.  438,  where  contract  em- 
ploying defendant's  son  as  plaintiff's  broker,  signed  by  defend- 
ant as  guarantor,  required  son  to  give  bond  with  company  to  be 
selected  by  plaintiff,  and  latter  sent  son  application  for  bond,  which 
son  signed  but  plaintiff  failed  to  get  bond  until  after  defalcation, 
defendant  not  liable  as  guarantor. 

1  How.  189-197,  11  L.  97,  BOWMAN  v.  WATHEN. 

Syl.    1    (IV,    236).      Laches    not    dependable    on    limitation   statute. 

Approved  in  Griffin  v.  Caldwell,  72  Ark.  456,  81  S.  W.  613,  hold- 
ing bill  by  heirs  to   vacate  sale  of  lands  of   decedent  barred  after 
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1ape«  of  ttirty-two  yeara^  where  purchaser  *«  interest  had  been  iold 
under  mortgage  foreclosure  and  land   conveyed   to   others. 

1  How,  202  211,  11  U  102,  McCLURG  r.  KINOSLAND. 
B^L  3  (IV,  238).    Public   use   prior   to   patent. 

DiBtiofuifbed  in  Bowers  ▼.  Lake  Superior  etc  Co.,  149  Fed.  9%%^ 
holdiD|  purchaser  of  patented  dredge  from  one  holding  under  li- 
cense which  was  not  at  first  assignable  to  be  liable  for  royalties 
as  licensee;  Pressed  Steel  Car  Co.  v.  Hansen,  137  Fed.  409.  410,  412, 

2  L.  B.  A.  (N.  8.)  1172,  employer  not  Tested  with  property  right 
in  inttntion  of  employee  and  to  patent  therefofi  but  only  to  ir* 
rerocsble  license  to  use  invention. 

87I  4  (IV,  240).     Prior  use  avoiding  patent. 

Approved  in  Bradley  v.  Ecclea,  138  Fed.  914,  where  different 
pwsoM  tre  permitted  to  use  device  publicly  as  nonpatented  article 
for  more  than  two  years  before  application  for  patent  therefor, 
na«  ii  prior  public   use. 

1  How.  219  234,  11  L.  108,  JEWELL  ▼.  JEWELL. 

5;l  1  (rV(  242).     Declarations  of  decedent  as  to  pedigree. 

Approved  in  Imboden  v.  St.  Louis  etc.  Trust  Co.|  111  Mo.  App. 
23T,  86  S.  W.  2<J7,  on  issue  of  common-law  marriage,  evidence  of 
tlkg«<i  husband's  declarations,  made  not  in  presence  of  wife,  that 
he  wu  single  was  admissible,  but  evidonce  that  he  conducted  him- 
■«lf  toirard   other   women   as   single    man   was    inadmissible. 

87I  t  (IV,  242).     Newspaper  articles  as  evidence  of  marriage. 

Approved  in  Topper  v.  Perry,  197  Mo.  543,  95  S.  W,  2O0»  on 
uiae  IS  to  common -law  marriage,  declarations  of  alleged  husband 
i^t  in  presence  of  wife  are  acfmissible   to   diiprove  marriage. 

1  How  234^241,  11  L.  115,  BANK  OP  THE  METROPOLIS  v,  NEW 
ENGLAND   BANK, 

^yii  1  (TV,  243).  Lien — Current  accounts  between  bBnkSt 
Approved  in  Winfield  Nat.  Bk.  v.  Mc Williams,  9  Okl.  501,  60 
^-  £31,  where  bank  receives  from  correspondent  check  indorsed 
^  hlaok,  and  in  good  faith  permits  existing  indebtedness  to  remain 
Mpii^  by  reason  thereof,  it  is  entitled  to  proceeds  of  such  check 
Hiinit  real  owner,  though  check  not  actually  collected  until  after 
failttre  of  transmitting  bank;  Garrison  v.  Union  Trust  Co.,  139 
*tict.  402,  403,  102  N.  W.  982,  70  L.  B.  A.  615,  where  state  bank 
**Dt  to  savings  bank  a  draft  for  collection  and  Intter  sent  it  to 
P^v^te  bank,  which  collected  it  and  credited  to  account  of  sav- 
^gs  bi&k  and  so  notified  savings  bank,  privAte  bank  had  lien  on 
proceeds  where  notification  did  not  reach  savings  bank  until  after 
*t»  iuMlireiicy;  Continental  Nat.  Bank  v.  First  Nat.  Bank,  84  Miss. 
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110,  36  So.  190,  where  bank  forwards  checks  to  correspondent  for 
collection  under  general  indorsement  in  blank  and  correspondent 
sends  them  to  third  bank,  and  correspondent  applies  proceeds  to 
correspondent's  account  without  knowledge  of  latter 's  insolvenej^ 
it  need  not  again  account  to  initial  bank  for  proceeds;  dissenting 
opinion  in  Callaham  v.  Bank  of  Anderson,  69  S.  C.  384,  48  S.  E. 
296,  majority  holding  where  bank  refused  to  pay  depositor's  cheek 
to  third  person  in  absence  of  notice  to  depositor  that  bank  had 
applied  deposit  in  extinguishment  of  claims  held  against  him  bj 
bank,  bank  liable  to  depositor  for  damages.  See  111  Am.  St.  Bap^- 
426,  428,  note. 

1  How.  241249,  11  L.  117,  McKENNA  ▼.  FISK. 

Syl.  2  (lY,  246).    Trespass  on  land— Venue. 

Approved  in  dissenting  opinion  in  Slater  ▼.  Mexican  National  B» 
B.  Co.,  194  U.  S.  134,  48  L.  906,  24  Sup.  Ct.  581,  majority  denying 
federal  court's  jurisdiction  over  common-law  action  founded  on  lia- 
bility for  death  by  wrongful  act,  created  by  Mexican  laws;  Peytoft 
▼.  Desmond,  129  Fed.  4,  63  C.  C.  A.  651,  where  facts  and  relief 
asked  show  that  gravamen  of  action  is  conversion  of  lumber  manu- 
factured out  of  trees  wrongfully  cut  and  removed  from  plaintiff's 
land  by  defendant,  and  that  purpose  of  action  is  to  recover  valae 
of  lumber,  action  is  transitory. 

1  How.  250-264,  11  L.  120,  UNITED  STATES  v.  ECKPOBD. 

Syl.  1   (IV,  247).    Sureties  on  official  bond — Several  terms. 

Approved  in  First  Nat.  Bank  ▼.  National  Surety  Co.,  130  Fed. 
406,  407,  409,  66  L.  B.  A.  777,  where  bank  employee  gave  bond 
for  one  year  and  had  falsified  accounts  for  over  four  years  so  as 
to  show  false  credit  on  depositor's  recount,  but  overdraft  paid  after 
defendant's  entering  into  bond  exceeded  checks  drawn  during  such 
time,  surety  not  liable. 

1  How.  277-281,   11   L.   130,  IN  BE   KLEIN. 

(IV,  249.)     Unqualified  discharge  of  bankrupt  is  valid. 

Approved  in  In  re  Schwaninger,  144  Fed.  556,  debtor  having  but 
one  debt  and  no  assets  may  become  voluntary  bankrupt. 

1  How.  290-300,  11  L.  135,  WILLIAMS  v.  UNITED  STATES. 

Syl.  2   (rV,  252).    Admissibility  of  secondary  evidence. 

Approved  in  Brown  v.  Harkins,  131  Fed.  67,  65  C.  C.  A.  301,  in 
action  by  distiller  to  recover  internal  revenue  taxes  wrongfully 
imposed,  evidence  that  plaintiff's  book  taken  from  him  and  taken 
to  revenue  agent's  office  and  was  lost  three  years  after  disposition 
of  criminal  case  against  plaint  iff ,  and  that  search  had  been  made 
in  revenue  agent's  office,  does  not  justify  oral  evidence  of  it^ 
eontenta. 
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1  How.  311-322,  11  L.  143,  BEONSON  v.  KINZIE. 

Syl.  Z  (IV,  254).     Obligatioa  o£  eontracti — Change  of  rem©dj. 

Approved  in  HaiTison  v,  Remington  Paper  Co.»  140  Fed,  391,  392, 
kolding  Laws  Kani.  1898,  c.  10,  p.  27,  repealing  Gen.  St.  1889, 
If  1200,  1204,  relating  to  actions  on  stockholder 't  individaal  lia* 
bilitr,  is  void  aa  againat  prior  contracts;  Myers  v.  Knickerbocker 
Trust  Co.,  139  Fed.  115,  holdijig  acts  Md.  Gen.  Aeisem,  1904,  p.  179, 
«.  101,  rtpealing  remedy  of  creditor  to  enforce  stockholder's  lia- 
bility  ftJid  aubstituting  remedy  in  eqaity,  is  void  aa -against  creditors 
-who  had  lued  prior  to  its  passage;  Lamb  v.  Powder  Eiv.  etc,  Cc, 
132  ?ed  438,  440,  67  L.  B.  A.  558,  65  C.  C.  A.  570,  holding  void 
Colo,  Sett.  Laws,  1805,  p.  239,  c*  106,  as  amended  in  1899,  pre- 
fenbing  three  month  limitations  on  actions  on  judgments  of  other 
stAtes  baaed  on  caoaea  of  action  which  had  accrued  more  than  six 
yesTs  prior  to  commencement  of  action  on  judgment,  as  applied 
U  ittdpnent  rendered  prior  to  its  passage;  Gaffney  ▼,  Jones,  39 
Wish.  5S9,  81  Pac.  1059,  Laws  1897,  p.  52,  c.  39,  limiting  time  of 
continuance  of  judgment  lien,  is  valid  as  to  judgment  in  tort  ren- 
dettd  prior  to  its  passage;  Howard  v.  Ross,  38  Wash.  629,  631, 
W  Pic,  820,  BaK  Code,  §S  5148-5150,  limiting  time  of  judgment 
lifo,  does  not  apply  to  judgment  recovered  after  its  passage  on  note 
executed  prior  to  its  passage;  Harrigan  v.  Gilchrist,  121  Wis.  34-1, 
W  N.  W»  975,  receiver  is  not  guilty  of  wrongdoing  because  ho 
«xp«iidi  money  in  collection  of  liability  validly  hypothecated  by 
iuolveat  aa  security  for  debt  owing  by  him,  because  he  has  no 
K*»a  to  expect    hypothecation   will   yield   surplus   for   trust    fund. 

8;1.  8  (IT,  263).    Obligation  of  contracts — Changing  redemption. 

Approved  in  Bradley  v.  Lightcap,  196  U.  8.  19,  49  L.  73,  24 
%  Ct.  748,  holding  void  lU.  Act  of  March  22,  1872,  §  30,  requiring 
Qutcr'i  deed  on  foreclosure  sale  must  be  taken  out  within  speci  . 
fied  time  after  eJtpiration  of  time  for  redemption,  as  applied  to 
ttle  prior  to  passage  of  act;  Welch  v.  Cross,  146  Cal.  633,  106 
Abu  at  Rep.  63,  81  Pac.  233,  holding  Code  Civ.  Proc,  (  702, 
M  tmeDded  in  1897,  extending  time  of  redemption  of  realty  from 
tici:utioa  sale,  does  not  apply  to  judgments  existing  at  tim«  of  ita 
passHge, 

I>iBtiiigui8hed  in  Hooker  v.  Burr,  194  U.  8.  422,  425,  426,  48  L. 
1051,  1062,  24  Sup.  Ct.  706,  upholding  Cal.  Code  Civ.  Proc,  f  702, 
•«  Amended  in  1895,  changing  time  for  redemption  and  rate  of  in- 
twest  ptyable  in  order  to  redeem,  as  applied  to  purchaser  at  fore- 
eiofuiB  littet  amendment.     See   99   Am.   St,   Eep.   28,   29,  30,   note. 
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2  How.  9-29,  11  L.  159,  McNUTT  v.  BLAND. 

Syl.  1  (IV,  268).    Federal  jurisdiction — Suit  in  name  of  officer. 

Approved  in  United  States  v.  Barrett,  135  Fed.  193,  194,  aetioB 
on  bond  of  contractor  for  government  work  brought  under  28  Stat. 
278,  c.  280,  in  name  of  United  States,  is  not  within  federal  jurisdic- 
tion unless  requisite  citizenship  and  amount  in  controversy  shown; 
United  States  v.  Churchyard,  132  Fed.  83,  federal  court  has  juris- 
diction over  suit  by  United  States  on  bond  of  contractor  giysn 
pursuant  to  28  Stat.  278,  c.  280,  9  ly  irrespective  of  citizenship 
of  parties  or  amount  in  controversy.  See  101  Am.  St.  Bep.  171, 
note. 

2  How.  43-60,  11  L.  172,  SHRIVEE  v.  LYNN. 

Syl.  4   (IV,  276).    Judicial  sale — Application  of  interested  partjr. 

Approved  in  County  of  Logan  v.  McKinley  etc.  Trust  Co.,  70 
Neb.  405,  97  N.  W.  644,  where  decree  in  foreclosure  by  its  terms 
erroneously  denies  to  owner  of  equity  of  redemption  time  to  re* 
deem  allowed  by  law,  he  cannot  attack  decree  by  objecting  to  con- 
firmation of  sale. 

2  How.  66-72,  11  L.   181,  BURKE  v.  McKAY. 

Syl.  3   (IV,  278).    Notary— Notice  of  dishonor  of  note. 
Approved  in  Schofield  v.  Palmer,  134  Fed.  755,  arguendo. 

2  How.  127-202,  11  L.  205,  VIDAL  v.  GIRARD. 

Syl.   2   (IV,  282).     Corporation   may  take   trust. 

Approved  in  State  v.  Higby  Co.,  130  Iowa,  72,  106  N.  W.  883, 
corporation  organized  to  own,  buy,  sell  and  handle  realty  and 
to  act  as  trustee  for  shares  in  its  own  stock  for  any  person,  could 
hold  its  own  shares  as  trustee  for  beneficiaries  named  by  donor; 
Stearns  v.  Newport  Hospital,  27  R.  I.  316,  62  AtL  135,  where 
under  special  act  of  incorporation,  hospital  authorized  to  take  and 
hold  realty  to  be  used  in  care  of  sick  could  accept  trust  deriae 
to  apply  property  for  th|it  purpose. 

Syl.   3    (IV,    283).     Corporations — Taking    trust    property. 
Approved  in  Danforth   v.  Oshkosh,   119  Wis.  281,  97  N.  W.  265, 
arguendo. 
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87K  8  (IV»    287).     Charitable    as^a^Enforeement — IndefiniteneaK. 

Appfoved  ia  Gidlej  v,  Loyeiiber|r^  35  Tex.  Civ,  211,  79  8.  W* 
K36»  deviM  of  ^aud  to  be  used  in  organizing  and  maiotalning  home 
for  bfttering  condition  of  unfortunate  widows  and  orphans  of  cer- 
tain tity  is  not  void  because  class  is  too  iDdefinite;  dissenting 
opinion  in  Danforth  v.  Oshkosh,  119  Wis.  290,  97  N.  W.  268,  ma- 
joritj  iolding  power  of  alienation  not  suspended  where  trustees  of 
pTopettj  are    given    authority    to    sell    and    convey    complete    title. 

Bjl  9  (IV,  289).    Equity   jurisdiction  inherent  i»  eharity   eases. 

Approved  in  Grant  v.  Saunders,  121  Iowa,  8i,  100  Am.  St.  Hep. 
310,  95  N.  W.  412,  upholding  bequest  to  trustee  named  for  benefit 
ot  poor  aod  to  be  given  by  her  to  such  objects  and  persons  as  »he 
deetsf  worthy  of  assistance;  Snider  \\  Snider.  70  S.  C.  561,  106 
Am.  SL  Bep.  754,  50  8r  E,  506,  bequest  to  institution  which  took 
effect  between  expiration  of  chsrter  and  renewal  not  invalid  be- 
eaoss  at  sach  time  it  was  unincorporated  society. 

SyL  13  (IV,  294).    Charitable  uses— Inquiry  as  to  validity. 

Approved  in  Spead  v.  Tomlinsoa,  73  N.  H.  58,  59  Atl.  379, 
Tolttntary  consent  to  follow  advice  and  abide  by  result  of  prayers 
of  Christian  Science  healer  precludes  recovery  for  damages  for 
negligence;  dissenting  opinion  in  Stewart  v.  Wright^  147  Fed.  341, 
tnajority  permitting  party  induced  to  enter  into  fraudulent  footrace 
to  reeaver  money  wagered  by  hinu 

2   How.  202  209,  11  L.  236,  CHAPMAN  v.  FORSYTH. 

SyL  2  (IV,  296).  Bankruptcy— Fiduciary  debts — Conversion  by 
broken 

Approved  in  Crawford  v.  Burke,  195  U.  S,  189,  49  L.  152,  25 
Sup.  Ct.  9,  only  'debts  created  by  fraud  of  bankrupt  while  he  was 
acting  aa  officer  or  in  fiduciary  capacity  are  excepted  from  opera- 
tion of  discharge  by  Act  of  1S9S,  c.  541,  |  17,  subd.  4;  Barrett 
▼.  Prince,  143  Fed.  304,  discharging  bankrupt  arrented  in  action  to 
reeover  embezzled  property  where  it  is  not  ahown  embezzlement 
committed  while  acting  in  fiduciary  capacity  so  aa  to  prevent  dis* 
charge  in  bankruptcy  to  be  release  of  debt;  In  re  Harper,  133 
Fed.  973,  974,  Bankruptcy  Act  1898,  c.  541,  §  17,  cL  4,  does  not 
discharge  officers  of  private  corporationi  from  debts  created  by 
tr^ud  while  acting  in  fiduciary  capacity;  Boyd  v.  Agricultural  Tri». 
Co.,  20  Colo.  App.  42,  76  Pac.  990,  agent  who  owes  his  principal 
money  is  not  fiduciary  debtor  within  Bankruptcy  Act  1S98,  c.  541, 
I  17,  subd,  4;  Reeves  v.  McCracken,  69  N.  A,  Eq.  205,  60  Atl.  333, 
liebt  arising  from  implied  underRtandiDg  on  conveyance  of  land 
sol    ajfcc opted   from   operation   of   bankruptcy    discharge. 
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S7I.  5  (rv,  301).  Bankruptcy — ^Fiduciary  debt — ^Estoppel  by  pay* 
ment. 

Distingnished  in  Field  ▼.  Howey,  132  Mich.  694,  102  Am.  St  Bep. 
436,  94  N.  W.  215,  snccessor  of  receiver  did  not,  by  proving  claim 
against  bankrupt's  estate,  elect  to  prove  it  as  ordinary,  rathor 
than  fiduciary,  debt,  and  thereby  waive  right  to  question  discharge. 

8  How.   210-238,  11  L.  239,  UNITED  STATES  T.  BBIG  MALES 
ADHEL. 

Syl.  2  (IV,  302).    Admiralty— Ship's  liability  for  master's  torti. 

Approved  in  United  States  v.  Evans,  195  U.  8.  367,  49  Ij.  2S7, 
25  Sup.  Ct.  46,  admiralty  jurisdiction  of  federal  courts  extends  to 
libel  in  rem  against  vessel  for  colliding  with  and  destroying  beaeom 
standing  in  water  though. built  on  piles  driven  into  bottom;  Seow 
No.  36,  144  Fed.  934,  vessel  used  in  dumping  refuse  in  navigabla 
waters  contrary  to  30  Stat.  1152  is  liable  to  penalty  therein  pro* 
vided,  though  act  was  without  knowledge  and  contrary  to  genei|il 
instructions  of  owner;  The  Oceanica,  144  Fed.  304,  towing  yets^ 
is  liable  for  injury  to  her  tow  resulting  from  her  negligence  not- 
withstanding provision  of  contract  that  towing  should  be  at  risk 
of  tow;  The  W.  G.  Mason,  142  Fed.  917,  918,  where  two  tugs  be- 
longing to  same  owner  were  towing  steamer  under  contract  witk 
such  owner  and  master  of  leading  tug  directed  movements  of  ship^ 
but  as  to  own  movements  second  tug  was  under  control  of  omi 
master,  rear  tug  not  liable  in  rem  for  stranding  of  tow  through 
fault  of  leading  tug;  The  Bulley,  138  Fed.  171,  vessel  liable  for 
tortious  acts  of  member  of  crew  by  which  another  vessel  is  injored^ 
though  committed  without  authority  or  knowledge  of  owners. 

8  How.   238-241,   11   L.   251,  BROCKETT   ▼.   BROCKETT. 

Syl.  8   (IV,  305).    Rehearing  petition  stays  time  to  appeaL 

Approved  in  In  re  McCall,  145  Fed.  899,  filing  of  petition  for  re* 
hearing  of  order  confirming  bankrupt's  composition  suspends  limit 
for  appeal  therefrom  until  disposition  of  motion  for  rehearing; 
Klein  v.  Southern  Pac.  Co.,  140  Fed.  214,  mere  filing  of  motion  for 
new  trial  in  circuit  court  does  not,  without  any  order  of  coort, 
carry  matter  over  to  next  term,  so  as  to  give  court  jurisdictioa 
to  then  hear  and  dispose  of  it. 

8  How.  263-284,  11  L.  261,  MURPHY  ▼.  STEWART. 

Syl.  2   (IV,  310).    Amendment  of  verdict  from  judge's  notea. 

Approved  in  Elliott  v.  Gilmore,  145  Fed.  965,  permitting  amend* 
ment  of  verdict  by  court  by  addition  of  interest  where  it  is  showm 
by  affidavits  of  jurors  that  it  was  their  intention  that  interOM^ 
should  be  computed  on  amount  awarded  from  prior  date* 
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^I  t  How.  284-31$,  11  L.  269,  STODDARD  ▼.  CHAMBEBa 

^P  0^1  «  (17,  314).     Ejectment  on  title  bj  MtoppeL 

^  Approved  in  South  Penn.  Oil  Co,  ▼.  Calf  Creek  Oil  etc.  Co.,  140 

I  Fed,   515,  npbolding    equity    jurisdiction    over    suit    by    defendant 

I  to  twD  actionj   against    plaintilTa    therein   to    determine    entire   con- 

^^  tTOveny,  where  both  actioni  were  for  damages  for  taking  oil  from 

^B  taod,  ifld  defense  in  both  actions  consisted  in  part  of  estoppel  in 

H      t  How,  3W  344,  11  L.  283,  GEIGNON  ▼.  ASTOB^ 

H  8yl  1  trv%  320).    Jurisdiction  defined. 

H  Approved  in  White  v.  MaHln,  2  Alaska,  498,  probate  court  has 

jorisdiction   to     appoint    guardinn    of     property    of    resident    realty 
owner  who  becomes  insane   and  wanders   away;   Franklin   Union   w. 
People,  220  DL    366,   110   Am.   St,   Bep,   248,   77   N.   E.    180,   defect 
of  parties  in  suit  for  injunction  does  not  deprive  court  of  jurisdic- 
tion aor  invalidate   order   granting   injunrtion;    O'Brien    v.   People, 
216  IlL  363,  108  Am.  8t.  Bep.  219,  75  N.  E.  112,  that  terms  of  strike 
injunction  were  broader  than   allegations  of   petition  in  no  defense 
to  contempt  proceedings  for  violation  of  injunction. 

SyL  6  {IV,  328).    Judgment  presumes  jurisdictional  facts  proven. 

Approved  in  Blue  Mt.  Iron  etc.  Co.  ▼.  Portner,  131  Fed,  59,  65 
C  C,  A.  295,  appointment  of  receiver  for  corporation  by  state 
eourt  of  general  juriBdietion  is  not  collateralty  attackable  on  ground 
fbat  court  did  not  have  jurisdiction  of  corporation's  person;  Cobe 
▼.  Bicketts,  lU  Mo.  App.  113,  85  8.  W.  133,  where,  after  suit 
to  dissolve  loan  association  between  citizens  of  different  states 
1»rought  in  federal  court,  state  court  attempted  to  transfer  Its  juris- 
Miction  in  similar  suit,  previously  attacked  to  federal  court,  which 
msaumed  jurisdiction  and  ordered  sale  of  assets,  decree  not  sol* 
taiemlly   lusailable   in   action   on   note. 

SyL  6  (IV,  334).    Impeachment  of  decree  only  for  fraud. 
Approved  in  Threadgill  v.  Colcord,  16  Okl,  469,  471,  85  Pac.  710, 
jipplying  principle  to  master's  sale. 

SyL   9    (IV,  336).    Judgments— Collateral   attack—Inferior  courts. 

Approved  in  Edelstein  ▼.  United  States,  149  Fed.  639,  where, 
after  debtor  had  been  adjudged  bankrupt,  ho  applied  for  dis- 
cbarge and  no  appeal  taken,  adjudication  is  not  collaterally  at- 
tackable, because  of  defect  in  petition  in  proceeding  against  bank* 
jtipt  for  taking  false  oath;  Clark  v.  Bossier,  10  Idaho,  358,  78  Pac. 
360^  refusing  to  sustaia  action  to  declare  trust  In  lands  sold  at 
probate  aaie. 
U 
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2  How.  376-383,  11  L.  306,  CATTS  ▼.  PHALEN. 

Syl.  1   (IV,  342).    Lottery — Recovery  of  prize  fraudulently  won. 

Approved  in  Stewart  v.  Wright,  147  Fed.  332,  affirming  Wright 
▼.  Stewart,  130  Fed.  925,  where  there  was  conspiracy  to  defraud 
plaintiff  by  means  of  fake  footrace,  and  plaintiff  bet  money  on 
understanding  that  race  was  fixed  for  him  to  win,  he  may  recover 
his  money. 

Denied  in  dissenting  opinion  in  Stewart  v.  Wright,  147  Fed.  344^ 
majority  holding  when  there  was  conspiracy  to  defraud  plaintiff" 
by  means  of  fake  footrace  and  plaintiff  bet  money  on  understand- 
ing that  race  was  fixed  for  him  to  win,  he  may  recover  fiis  money. 

Syl.  1  (IV,  343).    Lotteries— Fraud  by  winn^. 

Approved  in  In  re  Arnold,  133  Fed.  792,  creditors  of  bankrupts 
who  advanced  money  to  them  on  strength  of  fraudulent  represen- 
tations that  they  were  solvent  and  earning  enough  to  pay  stipulated 
weekly  interest,  may  prove  claims  in  bankruptcy  though  they  knev 
and  intended  that  money  was  to  be  used  in  gambling. 

2  How.  383-391,  11  L.  308,  DADE  v.  IRWIN. 

Syl.  2  (IV,  344).    Equity — Adequacy  of  remedy  at  law. 

Approved  in  Allen  v.  Myers,  1  Alaska,  117,  after  applicant  for 
patent  has  once  initiated  proceedings  in  land  office  under  Rev.  St.,. 
SS  2325,  2326,  suit  to  quiet  title,  not  in  any  way  connected  with 
patent   proceedings,   cannot  be   maintained. 

2  How.  392-395,  11  L.  312,  MINOR  v.  TILLOTSON. 

Syl.  1  (IV,  345).    Matters  reviewable  on  appeal  or  error. 

Approved  in  Coulter  v.  B.  F.  Thompson  L.  Co.,  142  Fed.  708^ 
it  is  not  province  of  court  to  instruct  jury  as  to  which  class  of 
testimony  on  issue  of  fact  is  entitled  to  greater  weight;  J.  W. 
Bishop  Co.  V.  Shelhorse,  141  Fed.  648,  applying  principle  in  actioa 
against   master   for   wrongful   death. 

2   How.   426-454,   11   L.   326,   LAWRENCE   ▼.   McCALMOT. 

Syl.  1  (IV,  347).    Guaranty  liberally  construed. 

Approved  in  Swift  v.  Jones,  135  Fed.  438,  when  contract  of 
guarantor  employing  defendant's  son  as  plaintiff's  broker,  signed 
by  defendant  as  guarantor,  provided  for  bond  in  company  selected 
by  plaintiff,  and  latter  presented  application  for  bond,  which  son 
signed  but  plaintiff  did  not  get  bond  until  after  defalcation,  de- 
fendant not  liable  on  guaranty. 

Syl.   4    (IV,   349.)     Valuable   consideration   good   though   nominal. 
Approved  in  Driscoll  v.   DriscoU,   143   Cal.   533,   77  Pac.   473,   ap- 
plying principle  to  assignment  of  property  from  father  to  daughtmr; 
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Kwhflp  T.  TTiiioD  TniBt  Co.|  laS  Mich.  616,  UO  Am*  St,  Bep.  32f, 
IGl  N.  W.  854,  68  L.  E*  A.  »97,  since,  under  deed  from  father  to 
daughter  hased  on  love  aod  aifectioiif  daughter  eotild  not  enforce 
proviaion  in  deed  that  grantor  would  pay  off  eoeumbrance,  she 
eonJd  itot  be  subrogated  to  claim  of  mortgagee  as  against  father's 
estJitPp  on  fa  therms  failure  to  pay^  Buhrer  t*  Baldwin,  137  Mich. 
270,  100  K.  W.  470|  where  contract  of  guaranty  recites  considcra- 
tios,  no  notice  of  acceptance  is  necessary  to  bind  guarantor;  Wat- 
kins  V.  Robertson,  105  Va,  285,  54  S,  E.  38,  5  U  B.  A.  (N.  S.)  1194, 
where  owner  of  stock  for  recited  consideration  of  $1,  executed 
sealed  option  to  sell  such  stock  for  certain  price  within  certain 
time,  owner  is  estopped  to  deny  option  based  on  iraluable  con* 
idcntion.    See   105   Am,   8t«   Bep.   508,   note. 

1  How.  497  559,  U  U  3o3,  LOUISVTLLE  ETC.  B.  E,  CO.  t,  LET- 
8yl  5   (IT,   35*i).    Jurisdiction — Corporation    eitiseo    of    state    of 

CfSStlOfi. 

Appri>ved  in  Doctor  ▼.  Harrington,  196  U.  8,  586,  49  L,  609,  25 
8a|^  Ct  355,  presumption  that  stockholders  of  corporations  are  citi- 
>enf  of  state  which  created  it  does  not  preclude  them  from  assert- 
isg  tlieir  actual  citizenship  to  sustain  federal  juriBdictioti  of  suit 
brotight  by  them  as  such  stockholders;  Thomas  v.  Ohio  State  Uni- 
Tmity  Trustees,  195  U.  S.  £10,  49  I*.  164,  25  Sup.  Ct.  24,  allega- 
tioB  that  defendant,  board  of  trustees,  is  citizen  of  and  domiciled  in 
OhiOf  and  was  created  by  laws  of  that  state  with  power  to  sue  and 
b«  nie4,  is  Insufficient  to  show  body  is  Ohio  corporation;  United 
6ut«8  Y*  Milwaukee  Befrigerator  etc.  Co.,  142  Fed.  253,  applying 
rale  ia  Buit  to  prevent  payment  of  rebates  where  one  corporation 
wu  organized  and  is  owned  by  officers  and  stockholilers  of  another; 
ttahXevftda  Co.  t.  De  Lamar,  133  Fed.  117,  66  C.  C.  A,  179, 
'wt  that  individual  is  president  of  corporation  creates  no  presump- 
tion that  he  is  citizen  of  same  state  as  corporation,  for  purpose 
°t  dc!teniiining  federal  court ^s  jurisdiction  in  suit  by  or  against 
ilia, 

(IV,  353.)  Miscellaneous,  Cited  in  Murray  v.  Farrcll,  2  Alaska, 
365,  wlifre  defendant  became  indebted  in  Montana  and  before  debt 
^*^4  in  that  state  he  removed  to  Alaska,  in  suit  in  latter  pJace^ 
^ka  itatute  of  limitation  governs. 

*  Hdw.  5«0  581,  11  L.  378,  BUBWELL  v.  CAWOOD. 

SH  8  {ly    265).     Decedent's    debta     ereated    in    business    after 

death, 

%TQved  in  BobertB  v.  Hale,  124  Iowa,  300,  99  N,  W.  1076,  whor© 

f*wtrn  was  in  grain  business  and  will  provided  that  husband  was 

^iitiatie  business   as    trustee   and   diairibution    to    be    postponed 


8  How.  608-619  Notes  on  U.  8.  Beporti.  212 

until   his   death,   husband   could   mortgage   property   vsed   to   ftore 
grain  to  pay  money  borrowed  by  him  for  carrying  on  businesa. 

2  How.  608-619,  11  L.  397,  McCBACKEN  ▼.  HAYWABD. 

Syl.  1  (IV,  367).    Law  at  date  of  contract  govemi. 

Approved  in  Harrison  v.  Bemington  Paper  Co.,  140  Fed.  S91, 
Laws  Kan.  1898,  c.  10,  p.  27,  repealing  Gen.  Stats.  1889,  S9  1200, 
1204,  giving  corporation  creditors  individual  action  against  stock- 
holders on  suspension  of  corporate  business  for  more  than  one  year, 
is  void  as  to  contracts  made  prior  to  its  passage. 

Syl.  3  (IV,  372).    Law  impairing  obligation  of  contracts. 

Approved  in  Hooker  v.  Burr,  194  U.  S.  423,  48  L.  1051,  24  Sup. 
Ct.  706.  amendment  of  1895  to  Cal.  Code  Civ.  Piroc,  fi  702,  chang- 
ing time  for  redemption  and  rate  of  interest  payable  on  redemption, 
is  valid  as  rights  of  purchaser  on  foreclosure,  where  amendment 
made  subsequent  to  execution  of  mortgage  but  prior  to  sale;  Harri- 
son  V.  Bemington  Paper  Co.,  140  Fed.  392,  Laws  Kan.  1898,  c.  10, 
p.  27,  repealing  Gen.  St.  1889,  §§  1200,  1204,  giving  corporation 
creditors  individual  action  against  stockholder  on  suspension  of 
corporate  business  for  more  than  one  year,  is  void  as  to  contracts 
made  prior  to  its  passage;  Myers  v.  Knickerbocker  Trust  Co.,  129 
Fed.  115,  Md.  Acts  Gen.  Assem.  1904,  e.  101,  p.  179,  repealing  pre- 
existing remedy  of  creditor  against  stockholder,  is  void  as  to  cred- 
itors who  became  such  and  had  brought  suit  prior  to  its  passage; 
Lamb  v.  Powder  Eiver  etc.  Co.,  132  Fed.  440,  67  L.  B.  A.  658,  65 
C.  G.  A.  570,  Colo.  Sess.  Laws,  1895,  p.  239,  c.  106,  as  amended  in 
1899,  prescribing  limitation  on  actions  on  foreign  judgments  based 
on  cause  of  action  which  had  accrued  more  than  six  years  prior  to 
commencement  of  action  on  judgment,  is  void  as  to  action  on 
foreign  judgment  rendered  prior  to  passage  of  act;  Welsh  v.  Cross, 
146  Cal.  62G,  106  Am.  St.  Bcp.  63,  81  Pac.  230,  amendment  of  1897 
to  Code  Civ.  Proc,  §  702,  extending  time  for  redemption  from  execu- 
tion sale,  does  not  apply  to  judgments  existing  at  time  of  its 
passage;  Smith  v.  Jennings,  67  S.  C.  336,  45  S.  E.  826,  joint  resolu- 
tion requiring  state  treasurer  to  write  off  books,  as  obligations  of 
state,  certain  past  due  bonds  Is  not  law  impairing  obligation  of  con- 
tracts; Gaffney  v.  Jones,  39  Wash.  589,  81  Pac.  1059,  Laws  1897, 
p.  52,  c.  39,  limiting  duration  of  judgment  lien,  is  valid  as  to 
judgment  in  tort  rendered  before  its  passage;  Howard  v.  Boss, 
38  Wash.  630,  80  Pac.  820;  Bal.  Code,  §§  5148-5150,  limiting  time 
to  sue  on  judgments,  is  void  as  to  judgment  recovered  after  its 
passage  on  note  executed  prior  to  passage.  See  99  Am.  St.  Bep.  28| 
note. 

Syl.   4    (IV,   379).     Validity   of   law   changing   foreclosure   sale. 
Approved  in  Welsh  v.  Cross,  146  Cal.  633,  106  Am.  St.  Bep.  62, 
81  Pac.  233,  amendment  of  1897    to  Code  Civ.  Proc,  S  702,  extend- 
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isg  tine  for  redemption   from    execution   ude^    does    not   nppljr    U 
jud^rata  existing  at  time  of  its  passage, 

2  How.  ei9  653,  U  L.  619,  GAINES  v.  CHEW. 

SjL  I  (lY,  381).     Maltifanouaness  defined. 

ApproTcd  in  Howe  t  Davidson  Co.  v.  Hangnn,  140  Fed,  18S, 
biU  alleging  water  rights  in  complainant  under  eontract  with  water 
company  and  interference  with  sucU  rights  against  which  injunc- 
tion and  adjustment  of  rights  sought,  is  not  multifarioas  because 
of  impleading  of  others  who  were  alleged  to  claim  interest  in  com- 
pany's bonds  and  who,  in  collusion  with  other  defendants,  were 
to  eauw  default  on  bonds  and  foreclose  on  property;  United 
Cigarette  etc.  Co,  ▼.  Wright,  132  Fed.  197,  bill  to  require  accounting 
from  defendant  as  agent  is  not  multifarious  because  different 
trisaaetions  set  out,  all  growing  out  of  ngcney,  and  discovery  and 
scooosting  demanded  as  to  each;  Hosmer  v,  Wyoming  Rj,  etc. 
0>,,  129  Fed.  888,  65  L.  B.  A,  81,  refusing  to  reverse  decree  in 
ipcciJlc  performance  of  sale  of  mine  for  multifariousness  where 
easica  of  action  joined  are  not  repugnant  or  inconsistent  and  only 
incoiivenience   to    defendant   arises    from    his   having   to    pay   illegal 

Sjl  2  (TV,  385).  Multifarionsness — Suit  against  several  granteei* 
Appr<rved  in  Fisher  v.  Trust  Co.,  138  N.  C.  231,  50  8,  E.  661, 
wmplaint  alleging  deceit  of  intestate  for  many  years  by  ays- 
tematic  fraud  of  one  of  defendants,  nymorous  fraudulent  steps 
^Bg  it&ted^  and  fraudulent  connection  of  others  in  scheme  being 
*^  out,  they  being  made  parties  and  asked  to  surrender  property 
they  ktd  received,  is   not   demurrable   for   misjoinder. 

Diitinguiahed  in  dissenting  opinion  in  Fisher  v.  Trust  Co.,  138 
^'  C.  245,  50  8.  E.  666,  majority  holding  complaint  alleging  deceit 
o'  iatestate  for  many  years  by  systematic  fraud  of  one  of  de* 
ftsdanti,  numerous  fraudulent  steps  being  set  out,  and  fraudulent 
c«iinfctioii  of  others  in  scheme  being  stated,  they  being  made 
paitiei  aud  asked  to  surrender  property  they  had  received,  is 
Ji»t  demurrable  for  misjoinder. 

8yl  I  (IV,  385).    Jurisdiction  of  probate  of  wills. 

%rond  in  Ewing  v,  Mclntyre,  133  Mich.  462,  95  N.  W.  541, 
'^^^^r  Comp.  Laws,  H  650,  651,  probate  court  may  admit  lost  or 
^Htrojed  will  to  probate.    See  110  Am.  St.  Rep.  475,  note. 

®yL  4  (iv^  386).  Fraud — Wills — Concurrent  equity  jurisdiction. 
/Approved  in  Medill  v.  Snyder,  71  Kan.  598,  81  Pac.  219,  time 
"ffiited  by  itatute  of  wills  for  bringing  action  in  district  court  to 
^^^  will  U  not  extended  by  Code  Civ.  Proc,  g  23, 
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S  How.  932,  11  L,  469,  ALDBIDGE  ▼.  WILLIAMS. 

S7I.   2    (IV,   392).    Statutory  constraction— LegislatiTe  debatai. 

Approved  in  Ex  parte  Helton,  117  Mo.  App.  621,  93  S.  W.  915, 
construing  Laws  1905,  pp.  168,  169,  relating  to  hunter's  license!. 

Syl.   6    (rV,   393).    Departmental    regulations   as   law. 

Approved  in  Peters  v.  United  States,  2  Okl.  123,  33  Pac.  lOSS, 
false  swearing  before  United  States  land  receiver  in  pending  contest 
is  punishable  as  perjury  under  U.  S.  Bev.  St.,  S  5392. 

3  How.  87-103,  11  L.  606,  KENDALL  v.  STOKES. 

Syl.  5   (IV,  398).    Mandamus  as  suit. 

Approved  in  In  re  Epley,  10  Okl.  644,  64  Pac.  21,  Jndgment  grant- 
ing peremptory  mandamus  may  be  stayed  by  order  of  supreme  jna- 
tice  after  appeal  taken;  dissenting  opinion  in  Henry  v.  State,  87 
Miss.   95,   39   So.   884,   arguendo.     See   98   Am.   St.   Bep.   874,   note. 

3  How.  133-150,  11  L.  529,  GOBDON  v.  APPEAL  TAX  COUBT. 

Syl.  2  (IV,  403).  Obligation  of  contracts — Corporations — ^Tazm- 
tion. 

Distinguished  in  New  York  v.  State  Board  of  Tax  Commn., 
199  U.  S.  40,  41,  50  L.  76,  77,  105  Am.  St.  Bep.  701,  702,  25  Sup. 
Ot.  715,  N.  Y.  Laws  1899,  e.  712,  imposing  special  franchise  tax, 
does  not  impair  contract  by  which  state  or  city  gave  right  to  con- 
struct and  maintain  street  railways  in  New  York  in  consideration 
of  payment  of  fixed  annual  sum  or  percentage  of  earnings;  Ameri- 
can Smelting  etc.  Co.  v.  People,  34  Colo.  252,  253,  82  Pac.  535, 
upholding  Sess.  Laws  1902,  p.  73,  c.  3,  fi  65,  imposing  license 
tax  on  foreign  corporations,  as  applied  to  foreign  corporations 
already  doing  business  in  state. 

Syl.  6  (IV,  406).    Taxation  of  capital  stock  of  corporation. 

Approved  in  Southwestern  Tel.  etc.  Co.  v.  San  Antonio,  32  Tex. 
Civ.  102,  73  S.  W.  860,  franchises  of  corporation  exercised  and  en- 
joyed by  it  in  a  city  are  property  within  meaning  of  charter  re- 
quiring tax  on  all  property. 

8  How.  151-186,  11  L.  537,  SEABIGHT  v.  STOKES. 

Syl.  1  (IV,  406).    Contract  between  state  and  government. 

Cited  in  Wheeling  etc.  B.  B.  Co.  v.  Town  of  TriadelphiSy  6S 
.W.  Ya.  492|  52  S.  E.  501,  reciting  history  of  litigation. 
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3  How,  1&7-211,   11   L,  559,  TAYLOE   y.   UNITED   STATES. 

%fl  d  (IV,  409).     Constmction  of  revenoe  laws. 

Approved  in  Johcson  r.  Southern  Pac.  Co.,  196  U.  S,  17^  49  L. 
389,  25  Sup.  Ct.  158,  equipment  of  locomotive  and  diningcir  with 
iotoiBttie  eoupkrs  of  sueh  different  types  as  not  to  couple  with 
eidi  other  automaticalljr  does  not  comply  with  27  Stat.  531,  c.  196, 
J  2;  Scow  No.  36,  144  Fed,  934,  under  30  Stat,  1152,  1153,  vesBel 
iis«d  In  depositing  refuse  in  navigable  waters  is  subject  to  penalty, 
tboQfb  act  was  without  knowledge  of  and  contrary  to  general  in- 
structiooB  of  owner;  State  t.  Western  Union  TeL  Co.,  96  Minn.  19, 
104  N.  W.  570,  construing  Laws  1891,  p.  70,  c.  8,  as  amended 
is  idOl,  relating  to   taxation  of  property  of  telegraph  companies  as 

MStfSL 

3  How,  212*235,  11  L.  565,  POLLABD'S  LESSEE  v.  HAQAN. 
Sjl  9  (lY,  412).  Land  under  navigable  water  is  state 's« 
Approved  in  Crawford  Co.  v.  Hathaway,  67  Neb.  351,  108  Am. 
St  Bep.  668,  93  N.  W.  789,  determining  water  rights  between 
ripariso  owners  and  appropriators  under  irrigation  act;  Taylor  v. 
Onmnonwesltb,  102  Ta.  770,  102  Am.  St.  Rep.  865,  47  S.  E.  879, 
Qpholdiiig  Acts  1899-1900^  p.  797,  e.  757,  leasing  tract  of  land  lying 
under  waters    of    York   river    below   low-water    mark. 

S^l  12  (IT,  414).    Tide  lands  not  in  state. 

Approved  in  United  States  v«  Eoth^  2  Alaska,  259,  bolding  pos- 
a«B8ion  of  homestead  entryman  under  public  land  laws  coextensive 
with  boundaries  of  his  lands,  and  extends  over  shore  lands  of 
Mvigable  waters  abutting  tbereon. 

3  How,  236-266,  11  U  576,  CABY  v.  CUBTIS. 

8yl  1  (IV,  416)*    Federal   jurisdiction  dependent  on   Congreu. 

Approved  in  Kentucky  v.  Powers,  201  V.  S.  24,  50  L.  644,  26 
Sop,  Ct»  387,  denying  right  of  removal  of  criminal  prosecution 
txcaaie  of  denial^  in  summoning  or  impaneling  jurors,  of  any  equal 
civil  Hghts  secured  to  accused  by  federal  law. 

itfl.  4  (lY,  417)*     Assumpsit   for   money   had. 

Approved    in    Henderson    ▼.    Koenig,    192   Mo.    709,   91    3.   W.    91, 

where   probate    judge    contended    that    act    of    1897,    providing    for 

salary   instead    of    fees    and    providing    for   election    of   clerk,    and 

permitted    clerk    to    collect    fees    and    pay    them    to    city,    be    eoitld 

recover    fees    after    law    declared    void;    Baltimore    etc.    E,    B.    Co. 

w.  Borkc,   102  Va.  647,  47  S.   E.   825,   where  bank  received  checks, 

property    of    plaintiff,    from    bis    agent    for    collection,    and    checks 

were    not    properly    indorsed,    bank    not    Uabls    to    plaintiff    thougli 

it  was  depository  of  plaintiff!. 
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(IV,  416.)  Miscellaneous.  Cited  in  dissenting  opinion  in  Tampft 
Waterworks  Co.  y.  Tampa,  199  U.  S.  247,  50  L.  175,  26  Sup.  Ct.  23^ 
majority  upholding  ordinance  reducing  water  rates. 

3  How.  266-292,  11  L.  591,  WHITE  v.  NICHOLLS. 

S7I.  3  (IV,  419).  Communication  in  discharge  of  dutj  !i  privi- 
leged. 

See  104  Am.  St.  Bep.  138,  note. 

S7I.   5    (IV,  420).    Libel — Words   used   in  judicial  proceeding!. 

Approved  in  Lauder  v.  Jones,  13  N.  D.  554,  101  N.  W.  917,  affi- 
davit made  by  defendant  in  certain  court  proceeding  is  inadmissible 
to  show  malice  in  publishing  libel  sued  for.  See  104  Am.  St.  Bep. 
124,  127,  note. 

S7I.  8  (IV,  420).  Libel — ^Publication  making  one  odious  or 
ridiculous. 

Approved  in  Western  Union  Tel.  Co.  t.  Cashman,  149  Fed.  371, 
telegraph  company  not  liable  for  libel  in  transmitting  libelous 
message  received  in  ordinary  course  of  business;  Prewitt  ▼.  Wil- 
son, 128  Iowa,  203,  103  N.  W.  367,  where  publication  is  libeloufl  per 
se,  falsity  and  malice  are  presumed;  Morse  v.  Times  etc.  Printing 
Co.,  124  Iowa,  713,  719,  100  N.  W.  869,  871,  article  designed  and 
calculated  to  exhibit  plaintiff  as  shallow,  ridiculous  and  contemptible 
person,  dishonest  and  undeserving  of  confidence,  is  libelous  per  se; 
Evening  Post  Co.  v.  Eichardson,  113  Ky.  649,  68  S.  W.  668> 
in  action  for  libel  based  on  communication  published  in  defend- 
ant's newspaper  charging  plaintiff  with  corruption  as  election  offi- 
cer, fact  that  communication  sent  to  defendant  by  experienced  and 
prudent  journalist  furnishes  sufficient  basis  for  plea  of  qualified 
privilege;  Lescale  v.  Jos.  Schwartz  Co.,  116  La.  308,  40  So.  713, 
holding  litigant  who,  without  probable  cause,  makes  defamatory 
allegations  against  adversary  knowing  them  to  be  false,  is  liable 
in  damages. 

Syl.   9    (rv,   421).    Express   malice   makes   publication   libelous. 

See  104  Am.  St.  Rep.  116,  note. 

SyL  10   (IV,  421).    Libel— Malice  is  for  jury. 

Approved  in  Prewitt  v.  Wilson,  128  Iowa,  206,  103  N.  W.  868, 
whether  privilege  relied  on  in  justification  of  alleged  libel  was 
not  exceeded  and  publication  made  with  actual  malice,  is  for  jury. 

3  How.  292332,  11  L.  603,  EX  PARTE  CHRISTY, 

Syl.  13  (IV,  425).    Obiter  dicta  not  authority. 

Approved  in  Linstroth  Wagon  Co.  v.  Ballew,  149  Fed.  966,  fol* 
lowing  rule. 
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8yL  14  (TV,  425 )•    Frobibition  bj  sopreme   court. 

Approved  in  Barber  Asphalt  etc,  Co.  v.  Morris,  132  Fed,  055, 
ft?  L.  B.  A«  761^  66  C.  C.  A,  55,  upholding  jurisdiction  of  circuit 
eouft  of  appeals  to  mandamus  circuit  judge  to  yaeate  order  stay- 
inf  proceedings  In  circuit  court  pending  final  determination  in 
state  courts  of  appeals  in  actions  on  claims  against  citj.  Sea  111 
Am.  St  Rep.  934,  936,  note, 

3  How,  S33  413,  11  Ia.  622,  OLIVER  ▼.  PIATT. 

Sjrl  1  (IV,  426).     Following  trust  property. 

Approved  in  Harrignn  v.  Gilchrist,  121  Wis.  252,  90  N,  W.  942, 
sppljing  rule  in  suit  to  compel  receiver  of  insolvent  corporation 
ta  aeeoDQt. 

SyL  t  (IV,  42S).  Presumption  of  knowledge  of  trusts  bj  co- 
tenaat 

Approved  in  Runner  ir.  Woitke,  2  Alaska,  395,  one  partner  ean- 
not  ttil  realty    of    mercantile   firm    unless    authorised    to    do   to   in 

writiog. 

Sji,  12   (IV,   429).    Quitclaim   deed— 3ona   Me  purchaser. 
Approved  in  105  Am.  8t.  Bep.  S59,  note. 

DUtiDgaJBhed  in  Hosier  v.  Momsen,  13  OkK  50,  74  Pae.  908,  where 
tiOe  of  party  to  realty  is  evidenced  by  quitclaim  deed,  and  ad* 
▼«nc  claimant  claims  under  execution  against  debtor,  who  is  not 
■hows  to  have  had  title,  quitclaim  title  is  paramount;  Martin  v. 
lUpdile,  71  8.  a  77,  50  8.  E.  674,  under  Civ.  Code,  i  2367, 
pDTchaier  under  quitclaim  deed  mnj  show  he  is  bona  fide  purchaser 
where  last  two  grantors   held   under  warranty  deeds. 

Bjl  14  (IV,  431).  Multifariousnoaa — Complicated  transaetlona. 
Approved  in  Hoemer  v,  Wyoming  Ry.  etc.  Co.,  129  Fed.  88S, 
^  C>  C  A^  SI,  refusing  to  reverse  judgment  because  bill  multi* 
firious  where  only  iticonvenicnce  arising  from  joinder  is  subjection 
o'  defcad&nt  to  pnyment  of  illegal  costs;  Fisher  v,  Southirn  Loan 
*  Trust  Co.,  138  N.  C.  232,  50  8,  E,  662,  upholding  complaint  al- 
^^i  intestate  deceived  by  systematic  fraud  of  one  of  defeud- 
■^ti  where  fraudulent  eonneetion   of  other  defendants  shown, 

%1.  15  (IV,  431),     Limitations  run  against  trust  when. 

Approved  in  Eddy  v,  San  Francisco,  148  Fed.  280,  suit  against 
^^  to  enforce  tait  levy  for  Dupont  street  bonds  as  provided  by  Call* 
'omja  gtatute  is  barred  by  laches  of  bondholder  who  waited 
twenty  jfears  after  issuance  of  bonds  and  eight  years  after  theif 
■Aturitjr  before   suing. 

^Ji  16  (IV,  432).    No  general  rule  as  to  multifarionsnesi. 
"^{^proved  in  8outh  Penn.  Oil  Co.  ▼.  Calf  Creek  etc.  Co.,  140  Fed. 
^^fi^  bill  to  enjoin  further  prosecution  of  two  actions  at  law  againsi 
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complainant,  which  involve  same  indivisible  subject  matter,  is  not 
multifarious  because  claims  of  two  plaintiffs  are  separate  and  dis- 
tinct; United  Cigarette  etc.  Go.  v.  Wright,  132  Fed.  197,  bill  to 
require  accounting  for  defendant  as  agent  is  not  multifarious  be- 
cause different  and  separate  transactions  are  set  out,  all  growing 
out  of  agency,  and  discovery  and  accounting  demanded  as  to  oaeh. 

S7I.  17    (IV,  432).    Multifariousness,  how  objected  to. 

Approved  in  Emmons  v.  National  etc.  Assn.,  135  Fed.  692,  68  C.  O. 
A.  327,  applying  rule  to  bill  by  borrowing  stockholder  to  have  loan 
contract  canceled  for  fraud  and  usury;  Barber  v.  National  Carbon 
Co.,  129  Fed.  376,  64  C.  C.  A.  40,  applying  rule  in  suit  for  infringe- 
ment of  patent. 

3    How.    413-426,    11    L.    658,    WASHINGTON    BBIDGE    CO.    T. 

STEWABT. 

Syl.  1  (IV,  433).    Questions  raised  on  second  appeal. 

Approved  in  Lorimer  ▼.  Fairchild,  68  Kan.  342,  75  Pae.  128, 
where  cause  was  remanded  for  new  trial  and  record  in  supreme 
court  presents  same  question  presented  to  court  of  appeals,  svpreme 
court  will  re-examine  case. where  former  decision  was  erroneous 
and  in  conflict  with  other  opinion  of  supreme  court  and  of  another 
department  of  court  of  appeals;  United  States  v.  Denver  ete.  B.  B. 
Co.,  11  N.  M.  154,  66  Pac.  552,  applying  rule  in  action  involving 
right  of  railroad  to  cut  timber  on  public  lands  along  lino. 

3   How.   441-463,   11   L.   671,   CARROLL   ▼.   SAPFORD. 

Syl.  4   (IV,  438).    Public   lands   sold  not  subsequently  salablo. 

Approved  in  McMichael  v.  Murphy,  12  Okl.  161,  70  Pac.  191, 
one  making  settlement  on  tract  while  it  is  covered  by  homestead 
entry  of  another  is  mere  trespasser. 

Syl.  7  (IV,  438).     State  taxation  prior  to  patent. 

Approved  in  United  States  v.  Detroit  Timber  etc.  Co.,  200  TJ,  8. 
338,  50  L.  506,  26  Sup.  Ct.  282,  bona  fide  purchaser  of  standing 
timber  from  holder  of  receiver's  final  receipts  cannot,  on  avoidanee 
of  patents,  for  fraud  of  entryman,  be  required  to  account  for  tim- 
ber cut;  McMichael  v.  Murphy,  12  Okl.  160,  70  Pac.  191,  one 
making  settlement  on  tract  while  it  is  covered  by  homestead  entry 
of  another  is  mere  trespasser;  Flanagan  v.  Forsythe,  6  Okl.  236,  50 
Pac.  155,  exemption  from  liability  for  debts  of  lands  entered  as 
homesteads  does  not  apply  after  final  proof  made  and  final  or  patent 
certificate  issued. 

3  How.  515-534,  11  L.  705,  CAMDEN  v.  DOREMUS. 

Syl.  1   (IV,  448).    Objections  to  evidence  must  be  specifie. 

Approved   in   American   Car  etc.   Co.   v.  Brinkman,   146   Fed.   716, 
applying  rule  in  action  against  master  for  personal  injuries  to 
vant. 
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SU  Kotet  on  XT.  B.  HeporU,  3  How.  5^-56S 

I  Hoir.  534-553,   II   L.    Tll^   MABYLAKD   ▼.   BALTIMOB£    £Ta 
X  R.  CO. 

Sfl.  1  (IV|  450).    Coontief  are  itate  d'tvHwnn, 

Approved  in  Kittel  r.  Trustees'  Internal  Improvenient  Fond,  13^ 
M  953,  coDstniing  Florida  Lawi  1854,  p.  9,  c.  610,  known  &■  in* 
tcroal  iraprovement  fund  act;  diaBenting  opinion  in  Battery  Park 
BmJc  ▼.  Madison  Co.  Commissioners,  135  N.  C.  250,  47  8.  E.  1021, 
mijoritf  holding  Laws  1903,  p.  490,  c.  289,  declaring  that  for 
pitrpt^se  of  funding  floating  indebtedness  of  Madison  county,  com- 
omioners  are  authorized   to   issue   new   bonds,   is  not  mandatory. 

87I  2  (TV,  451).     Penalty  for  breach  of  duty  is  punishmeut. 

Approved  in  Atwood  t.  Buckingham,  78  Coon.  427,  <S2  Atl.  618, 
tpbldiflf  Pub,  Acts,  1905,  p.  413,  217,  limiting  recovery  of  penalty 
ia  Mti(ML  pcndi&g  for  failure  of  administrator   to  file   inventory. 

Bfl  3  (IV,  451).    Bepeal  of  statute  remits  penalty. 

Approved  in  Atwood  v.  Backingham,  78  Conn.  425,  62  Atl.  617, 
Oeit.  Si  1902,  §  324,  providing  penalty  for  failure  of  administrator 
to  file  inventory  within  specified  time,  was  repealed,  and  Acti 
1905,  pu  413,  c  217,  declaring  that  in  all  actions  pending  and 
brought  nndcr  |  324,  recovery  should  ba  $1  only  as  penalty,  was 
wtwtctive;  Pensacola  etc.  B.  B.  Co.  v.  State,  45  Fla.  89,  110 
Aa  St.  Bep.  69,  33  So.  986,  repeal  of  Laws  1887,  p.  123,  c.  3746, 
prfK^ribing  penalty  for  chargiog  higher  passenger  rates  than  al^ 
bwed,  pending   appeal,  authorizes   reversal. 

3  How,  556  568,  11  L.  724,  UNITED  STATES  t.  FBEEMAN. 

Bjrl  2  (IT,  453).     Thing  within  intent  of  statute. 

Approved  an  United  States  v.  American  Surety  Co.,  200  U.  8. 
203,  50  U  440,  26  Sup.  Ct.  168,  labor  and  materials  used  in  prosccu- 
tioB  of  a  public  work,  whether  furnished  under  contract  directly  to 
detractor  or  to  subcontractor,  are  within  obligation  of  surety  under 
M  pursuant  to  2B  Stat.  278,  c.  280;  Russ  v.  Commonwealth,  210 
Pa^  St.  553,  105  Am.  St.  Bep.  825,  60  Atl  172,  1  L,  R.  A.  (N,  8.) 
^1  under  resolution  of  1897,  relating  to  otten dance  by  Ifgislaturo 
^NHicatiou  of  Grant's  monument,  committee  to  which  matter  le- 
^ffred  could   contract    for   meals   for  legislators. 

8yL  4  (IV,  454).     Statutes   in  pari   materia. 

Approved  in  Wetmore  v.  Markoe,  196  U.  8.  77,  49  L.  304,  25  Sup. 
^'  172,  liability  for  alimony  due  under  divorce  decree  is  not  barred 
^bankruptcy  discharge;  Johnson  v.  Southern  Pac.  Co.,  196  U.  S. 
^lf«  L.  371,  25  Sup.  Ct.  158,  construiog  Comp,  St.  1901,  p.  8174, 
'lilting  to  automatic  couplers;  Mosle  v.  Bidwell,  130  Fed,  335,  336, 
^  ^*  C.  A.  533,  customs  administrative  act  1890,  |  20,  relating  to 
^^Mrtwal  of  merchandise  from  bonded  warehouses,  means  such 
Kjmcut  as   merchandiso    would   be   subjected    to    at    time   of   with- 
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drawal;  State  ▼.  Frederickson,  101  Me.  42,  63  Atl.  537,  under  anti- 
liquor  law  (Bey.  St.,  c.  29,  S  40),  cider  is  intoxicating  liquor; 
Henry  v.  State,  87  Miss.  59,  39  So.  872,  Bev.  Code,  1892,  S  3201» 
providing  for  working  of  convicts  on  farm  leased  for  that  purpose, 
is  nof  repealed  by  act  1894,  providing  for  establishment  of  peni- 
tentiary  farnu 

Syl.  5  (IV,  455).  Statutory  construction — Statutes  in  pari  ma- 
teria. 

Approved  in  Territory  ▼.  Denver  etc.  B.  B.  Co.,  12  N.  M.  429, 
78  Pac.  74,  construing  Laws  1901,  p.  96,  c.  45,  fi§  3,  4,  relating 
to  inspection  of  hides. 

3  How.  578-589,  11  L.  734,  UNITED  STATES  v.  PBESCOTT. 

Syl.  2   (IV,  460).    Theft  of  moneys  no  defense  on  bond. 

Approved  in  Van  Trees  v.  Territory,  7  Okl.  364,  365,  367,  54  Pae. 
497,  498,  500,  in  action  on  official  bond  of  county  treasurer,  fact 
that  moneys  were  deposited  in  solvent  bank,  which  thereafter  failed, 
resulting  in  loss,  without  fault  on  part  of  'treasurer,  is  no  defense; 
Poole  V.  Burnet  Co.,  97  Tex.  84,  76  S.  W.  427,  county  treasurer  w 
liable  for  school  fund  though  bank  in  which  he  kept  fund  turned 
out  to  be  insolvent. 

Distinguished  in  Johnson  v.  Fleming,  116  Ey.  682,  50  S.  W.  855, 
under  Ky.  St.,  §  411,  relating  to  appointment  of  banks  for  deposits 
made  in  court,  where  court  failed  to  select  depositary  commissioner, 
is  not  insurer  of  solvency  of  bank  selected  by  him. 

3  How.  611-620,  11  L.  749,  CHAIBES  v.  UNITED  STATES. 

(IV,  464.)  Miscellaneous.  Cited  in  Wilson  v.  Knight,  48  Fla.  200, 
37  So.  187,  reciting  history  of  litigation. 

3  How.  636-649,  11  L.  760,  DAVIESS  v.  PAIBBAIBN. 

Syl.  1  (IV,  466).     Bepeals  by  implication. 

Approved  in  Johnson  v.  Southern  By.,  69  S.  C.  326,  48  8.  B.  862, 
holding  Code,  fi  1711,  requiring  adjustment  by  carriers  of  losses 
or  damages  from  breakage  within  sixty  days  on  penalty  of  #50, 
repealed  by  Acts  1903,  p.  81. 

3  How.  674-690,  11  L.  778,  CLYMEB  v.  DAWKINS. 

Syl.  3  (IV,  471).    Partition  judgment  as  ouster  of  cotenant. 

See  109  Am.  St.  Bep.  613,  note. 

Syl.  4   (IV,  472).     Entry  by  one  cotenant. 

Approved  in  Scott  v.  Mineral  Dev.  Co.,  130  Fed.  501,  603,  64 
C.  C.  A.  659,  entry  into  possession  of  any  part  of  tract  under  deed 
containing  specific  metes  and  bounds  and  purporting  to  conTey 
same,  and   continuation   thereof,  though  actually  of   only  part,  for 
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B  Hofr«  693-771 
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fUtatorj  period  ^ves  occupant  advetse  possessioa   to   whole.    8ei 
109  Am,  St.  Bep.  eiO,  619,  note* 

I  Haw.  693  T07,  11  L.  787,  McDONOGH  ▼.  UTLLAJIDON, 
Bjl  2  (iy«  474).    Time  to  move  to  dismiss  error* 
Approved  in  Long  v.  Farmera'  State  Bank,  147  Fed.  362,  where 
mijtion  to  dismiss  writ  of  error  was  not  filed  tintil  within  two  days 
«f  time  when  cause  waa  set  down  for   hearing  and  after  defendant 
ba4  fiJed  hxiet  taking  issne  on  assignment  of  errora  motion  waa  too 

3  H«w.  707-717,  11  L.  794,  GANTLT  t.  EWING. 

6;1,  3  (T\r»  475).    Statutes  changing  execution  sales. 

Approved  in  Welsh  v.  Cross,  146  Cal.  633,  106  Am.  St.  Eep.  63,  81 
Pit  233,  holding  void  Code  Civ.  Proc,  S  702,  as  amended  1897, 
eit^ndiiig  time  for  redemption,  aa  to  judgments  existing  at  time 
of  toi«Qdmeut. 

DiitiuguiBhed  in  Hooker  ▼*  Burr,  194  U.  B.  423,  99  Am.  St.  Eep. 
n,  i8  L.  1051,  24  Sup.  Ct.  706,  upholding  Cal.  Code  Civ.  Proc, 
I  702,  11  amended  in  1B95,  changing  time  for  redemption  and  rate 
ei  interest  pajable  in  order  to  redeem,  as  to  prior  mortgages. 

I  How.  720-750,  11  L.  800,  NEIL  t.  Omo. 

8yL  1  (rv,  477).  Contract  between  government  and  Ohio  con- 
stniei 

Approved  in  Wheeling  etc.  B.  B.  Co.  ▼.  Town  of  TriadelphiSy  58 
^<  Va.  492,  52  8,  E*  501,  reciting  hij»tory  of  litigation. 

J  How.  750  763,  11  U  814,  HICKEY  v.  8TEWABT. 

Syl  3  (IV,  478).     Judgments — Inquiry  into  jurisdiction. 

Approved  in  Southern  Pine  L.  Co.  v.  Ward,  16  Okl.  158,  85  Pnc, 
^^f  ^Ppljing  principle  in  action  to  foreclose  trust  deed  where 
def^odtnt  pleads   superior   title   under   prior   judgment. 

3  How.  763-771,  11  U  820,  WILSON  v.  SMITH. 

SjL  1  (IV,  480).    Becovery  of  money  from  subagent. 

Approved  in  Morris  v.  Alabama  Carbon  Co.,  139  Ala.  623,  36 
^'  7^,  where,  prior  to  collection  of  draft,  forwarding  bank  made 
•>  tuignment,  drawer  of  draft  was  entitled  to  reeover  amount  lub- 
•^eatly  collected  from  collecting  bank. 

^l*t(nguiahed  in  Keed  Grocery  Co.  ▼.  Canton  Bank,  100  Md.  303, 
•*  Atl.  717,  where  payee  of  draft,  deposited  it  with  bank  and  re- 
Wt?ft^  credit  at  bank  as  depositor,  proceeds  could  not  be  recovered 
V  drawer,  on  failure  of  eonsidcration  as  between  drawer  and  payee. 
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87I.  2   (IV,  482).     Application  of  sums  collected  bj  Bubagent. 

Approved  in  Winfield  Nat.  Bk.  y.  McWiUiams,  9  Okl.  509,  60 
Pac.  233,  where  bank  in  due  course  receives  from  correspondent 
check  indorsed  in  blank  and  permits  existing  balance  to  remain 
unpaid  by  reason  thereof,  it  is  entitled  to  proceeds  of  such  cheek 
against  real  owner,  though  check  not  paid  until  after  failure  of 
transmitting  bank. 


IV  HOWAED. 


4  How.  16,  17,  11  L.  855,  TOMBIGBEE  B.  B.  CO.  ▼.  KNEBLAND, 

Syl.  1  (IV,  487).    Suit  by  foreign  corporation. 

Cited  in  Kansas  City  etc.  By.  Co.  ▼.  Stevenson,  135  Fed.  554^ 
arguendo. 

4  How.  17-19,  11  L.  856,  LEVI  v.  THOMPSON. 

Syl.  1   (IV,  487).    Execution — ^Holder  of  receiver's  eertilleate. 

Approved  in  Flanagan  v.  Forsythe,  6  Okl.  235,  50  Pac.  155,  ex- 
emption from  liability  for  debts  of  lands  entered  as  homestead 
does  not  apply  after  final  proof  made  and  final  or  patent  certificate* 
issued. 

4  How.  80-121,  11  L.  884,  GBATIOT  ▼.  UNITED  STATEa 
Syl.  3  (IV,  492).    Departmental  regulations  as  law. 
Approved  in  Peters  v.  United  States,  2  Okl.  123,  33  Pac.  1033,  false 

swearing  before  land  office  receiver  in  contest  pending  before  him  ia. 

perjury  within  Bev.  St.  U.  S.,  §  5392. 

4  How.  242-251,  11  L.  957,  CLIFTON  ▼.  UNITED  STATES. 

Syl.  2  (rV,  499).    Presumptions  where  evidence  withheld. 

Approved  in  The  Degama,  150  Fed.  324,  applying  rule  in  damages 
for  collision  between  moving  and  moored  vessel;  Choctaw  A.M.  B.  Go. 
V.  Newton,  140  Fed.  238,  applying  rule  in  action  for  breach  of  rail- 
road construction  contract;  The  Georgetown,  135  Fed.  859,  where 
evidence  in  favor  of  one  of  two  vessels  in  collision  largely  pre- 
ponderates, including  evidence  of  disinterested  witnesses,  failure  of 
other  to  call  members  of  own  crew  in  circumstance  entitled  to  be 
considered  against  her;  Sullivan  v.  Sullivan,  188  Mass.  382,  74  N.  B. 
608,  where  maker  of  note  was  living  with  payee  at  time  of  latter 't 
death,  and  some  time  thereafter  burned  it,  it  is  presumed  that  at 
time  of  its  destruction  it  was  valid  and  could  be  enforced  by  admin- 
istrator of  payee;  Yarborough  v.  Hughes,  139  N.  C.  211,  51  «"  '^ 
908,  applying  rule  in  suit  to  set  aside  sale  under  power  given  in  a^"- 
tract. 


^ 
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4  How,  251-262,  11  L,  961,  BUCKXEY  ▼.  UNITED  STATES. 
S7I  1  (lYj  502}*     Cn^omii    duties — ATermenta    to    thow    probable 

Approved  in  McTnerney  r.  United  States,  143  Fed.  737,  vftriJlcd 
eopf  of  ehip's  manifest  containing  list  of  alien  passengers,  delivejred 
ta  i&apection  ofllceri  as  report  under  requirpment  of  26  Stat,  108S, 
f  8,  u  public  record  and  admissible  in  evidence;  Tucker  y.  Fire  Ins, 
*  Co^  S8  W.  Ya,  43,  51  8.  £.  91,  one  having  sufficient  knowledge  of 
Tilne  of  property  destroyed  by  fire  to  speak  with  intelligenea  on 
■abject  may  testify  as  to  his  opinion  of  Ita  value. 

4  low.  262  286,  11  U  967,  MUS80N  ▼,  LAKE. 

87I I  (IVf  503).    Law  governing  performance  of  contraeti. 

Approved  in  Sullivan  ▼.  German  Kat.  Bank,  18  Colo.  A  pp.  103,  70 
P^  lG4f  one  indorsing  and  aasigning  in  another  state  a  certificate  of 
deposit  in  payment  of  gambling  debt  eannot  defend  action  on  in* 
doneneirt  as  against  bona  fide  purchaser. 

i  How.  286-289,  11  L.  977,  UNITED  STATES  ▼.  McLEMOBB, 

SjfK  1  (TV,  503),     Injunction  against  judgment  for  government. 

Approved  in  Kirk  v.  United  States,  131  Fed.  339,  bill  is  not  main- 
tijjiable  against  United  States  and  marshal  jointly  to  restrain  seizure 
of  complainant '•  property,  on  judgment  in  favor  of  United  States 
OB  forfeited  recognisaixee ;  Board  of  Education  v.  Yolk,  72  Ohio  St. 
^,  T4  N.  E.  650,  Rev.  St.,  S  2676,  creating  liability  against  *  *  owner ' ' 
Of  "possessor '^  of  premises  whereon  wrongful  excavation  Is  made, 
^  Mt  apply  to  boards  of  education, 

Bfl  I  (IV,  504).     Inquiry  into  payment  of  judgment — Satisfaction. 

Approved  in  King  v.  Davis,  137  Fed.  233,  where  petitioner  apply- 
^Bg  to  vacate  judgment  in  ejectment,  not  party  to  action,  is  in 
POB<silo&,  she  is  entitled  to  order  directing  marshal,  in  executing 
"wnt  of  posaession,  to  leave  her  possession  undisturbed. 

^How.  289  298.  11  L.  979,  ZELLEB*S  LESSEE  v.  ECKEBT. 

8yl  1  (lY,  504).    Facts  not  eonsidcred  on  error. 

Approved  in  Coulter  ▼.  Thompson  Lumber  Co.,  142  Fed.  708,  II  is 
fiot  province  of  court  to  instruct  as  to  which  one  of  two  classes  of 
**«tijQony  on  isaue  of  fact  is  entitled  to  greater  weight;  J.  W.  Bishop 
^0'  v>  Sbclhorse^  141  Fed.  648,  applying  rule  in  action  for  damages 
H^hii  maater  for  wrongful  death. 

Syl  2  (TV,  505).  Possession  in  privity  with  owner — Limitations, 
Approved  in  Eddy  v.  San  Francisco,  148  Fed,  280,  under  Cal.  St. 
187S-76,  p.  433,  e.  326,  relating  to  Dupont  street  widening  bonds,  suit 
h  bondholder  to  enforce  levy  of  tax  to  pay  bonds,  ia  barred  where 
•"^t  not  brought  until  lapse  of  twenty  years  from  Issuance  and  eight 
/lanttfter  maturity  of  bonds;  Bich  v.  Victoria  etc.  Min.  Co.,  147  Fed* 
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387,  where,  in  ejectment,  defendant,  who  was  tenant  in  common  with 
plaintiff,  claimed  title  by  adverse  possession,  instmction  that  de« 
fendant's  possession  was  sufficient  if  neighbors  appreciated  his  claim 
to  exclusive  right,  is  erroneous;  Fountain  v.  Lewiston  Nat.  Bank, 
11  Idaho,  469,  83  Pac.  509,  where  A  owing  bank  on  mortgage  gave 
it  deed  and  took  option  to  purchase  for  amount  of  debt,  and  latar 
released  option  and  bank  took  possession,  possession  was  hostile  to 
A  and  heirs. 

4  How.  298-317,  11  L.  983,  KNOX  v.  SMITH. 

S7I.  2  (IV,  508).    Equitable  relief  dependent  on  bin. 

Approved  in  United  States  v.  Martindale,  146  Fed.  293,  under  indict- 
ment against  national  bank  officer  for  misapplication  of  funds  bj 
drawing  checks  on  bank  when  he  had  no  deposit,  government  cannot 
impeach  apparent  credit  on  books  bj  showing  deposit  previouslj  entered 
was  false. 

4  How.  317-327,  11  L.  992,  COOKENDORFER  v.  PRESTON. 

Syl.  3  (IV,  508).    Usage  as  law. 

Approved  in  Cudahy  Packing  Co.  v.  State  Nat.  Bank,  134  Fed.  545, 
67  C.  C.  A.  662,  provision  for  payment  of  attorney's  fees  in  ease  note 
not  paid  at  maturity  does  not  destroy  negotiability. 

4  How.  327-335,  11  L.  996,  RANKIN  v.  HOYT. 

Syl.  1  (IV,  509).    Public  officers  presumed  t<f  do  duty. 

Approved  in  Pine  Tree  Lumber  Co.  v.  Fargo,  12  N.  D.  376,  96 
N.  W.  363,  in  action  against  city  because  it  had  diverted  moneyi 
realized  by  assessments  for  special  fund,  plaintiff  shows  prima  fade 
case  by  proof  of  creation  of  fund  and  credit  of  money  to  pay  war- 
rants and  that  warrants  were  presented  but  not  paid;  Board  of  Education 
v.  Boyer,  5  Okl.  233,  47  Pac.  1092,  where  petition  signed  by  eleetore  is 
presented  to  city  board  of  education  to  have  adjacent  territory  attaebed 
for  school  purposes  and  board  so  orders,  presumption  is  that  board 
acted  regularly. 

4  How.  336-352,  11  L.  1000,  HARRIS  v.  ROBINSON. 

Syl.  2  (IV,  510).    Notary  giving  notice  of  dishonor  of  note. 

Approved  in  Schofield  v.  Palmer,  134  Fed.  755,  certificate  of  notarj 
that  he  gave  notice  of  dishonor  to  indorser  is  not  prima  facie  evi* 
dence  of  that  fact. 

4  How.  404-420,  11  L.  1031,  SMYTH  v.  STRADER. 

Syl.  2  (IV,  513).    Note  in  firm  name  payable  to  partner. 

Approved  in  In  re  Mclntire,  132  Fed.  298,  creditor  seeking  to  prove 
note  given  by  partner  in  firm  name  in  renewal  of  individual  debt 
against  firm  estate  in  bankruptcy  must  show  other  partner  assented 
to  transaction. 
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4  How,  itX-UB,  11  L,  1038,  MACKAT  v,  BILLON. 

Syl  I  (lYi  514)*    Private  tarvejr  not  binding  on  governmont. 

ippr^yved  In  United  States  v.  Montana  Lumber  etc.  Co.,  196  U.  S. 
578, 49  Xi.  605,  25  Sup.  Ct.  367,  private  survey  ie  inadmissible  in  ae- 
tiOtt  by  government  to  recover  value  of  timber  cut  from  unaurveyed 
lud  to  ftbow  that  land  when  surveyed  will  be  included  in  railroad 

4  How.  U9  464,  11  L*  1051,  LE3  BOI8  v.  BRAMELL. 

SyL  2  (IV,  515).    Private  ujiryej  not  binding. 

Approved  in  United  States  v.  Montana  Lumber  etc.  Co.,  190  U,  S. 
^78,  49  L  605,  25  Sup.  Ct.  367,  private  survey  is  inadmissible  in  ac 
lioti  by  government  to  recover  value  of  timber  cut  from  unaurveyed 
Und  tp  show  tbat  land  when  surveyed  will  be  included  In  railroad 
grui 

Byl  4  (IV,  516).    Confirmation  and  survey  equivalent  to  patent. 

Approved  in  Catron  v,  Laugblin,  11  N.  M.  633,  72  Pac.  32,  apply* 
ut;  principle  to  confirmation  of  claim  for  land  under  grant  from 
Mexico. 

4  How.  467  500,  11  L.  1059,  ASPDEN  v.  NIXON, 

Syl  1  (lY,  517).    Judgment  agaiost  foreign  executor  in  other  state. 

Apprured  la  Sebnrmeier  v.  Connecticut  etc.  Ins.  Co.,  137  Fed,  45, 
^C  C.  A.  22,  in  allowing  claims  against  estates  of  decedent  federal 
«O0Tti  ire  governed  by  tame  rules  as  local  tribunals;  Alice  E.  Min. 
^.  T,  Blanden,  136  Fed.  254,  nonresident  creditor  may  establish 
^liia  ilk  federal  courts  against  personal  representatives  of  decedent* 
vksTiB  rrquisite  amount  and  citizenship  appear,  though  state  of 
Mlor's  residence  limits  right  to  establish  such  claims  to  proceedings 
«  pwbate  court. 

^  How.  503  566,  11  L.  1076,  MICHOUD  ▼.  GIBOD. 

^l  1  (lY,  520).    Pureh&ser  by  executor  at  own  sale. 

proved  in  Uaggart  v.  Wilczinski,  143  Fed.  27,  where  mortgage 
^>*  foreclosed  by  substituted  trustee,  whose  appointment  was  in- 
^^d,  lale  was  voidable  only  and  not  void;  Burns  v.  Cooper,  140  Fed. 
^►Mtting  aside  smle  of  ward's  property  under  order  of  court  where 
PiwditD  procured  such  sale  for  sole  purpose  of  acquiring  title  him- 
^IfjPineke  v.  Bundrick,  72  Kan.  188,  83  Pac,  405.  sale  of  deoedont'i 
'^tlty  by  executor  to  surety  on  his  bond  on  order  procured  by 
**«titor's  fraud  may  be  set  aside  though  surety  innocent;  Hayes 
^-  H*ll,  1S8  Mass.  511,  74  N.  E.  936,  where  one  of  debtor  trustees, 
*itboBt  consent  of  cotrustee,  procured  third  party  to  purchase  note 
'o'  lesi  than  face,  which  was  part  of  trust  fund,  after  which  pur- 
*^wef  conveyed  to  trustee's  wife,  beneficiary  could  not  compel  trustee ' 
^  Account  for  deficiency;  Barnes  v.  Lynch,  9  OkJ.  185,  187,  59  PaSb 


i 
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1006,  1007,  applying  principles  where  corporation's  officers  bonglit 
property  of  corporation;  Marquam  v.  Boss,  47  Or.  405,  83  Pac.  859, 
trust  company  lending  on  encumbered  property  and  accepting  tmit 
deed  as  security  could  purchase  on  foreclosure  of  first  mortgage; 
Scottish-American  Mtg.  Co.  ▼.  Clowney,  70  S.  G.  242,  49  8.  E.  678, 
where  trustee  with  power  of  sale  for  reinvestment  sells  to  wife.  Ml* 
is  Toidable  by  beneficiaries. 


Syl.  2   (IV,    525).     Limitations    start    against    constructive 
when. 

Approved  in  8tanwood  v.  Wishard,  184  Fed.  964,  suit  by  eliente 
against  attorney  for  declaration  of  trust  in  property  purchased  by 
defendant  while  acting  in  their  behalf,  not  barred  in  six  years,  where 
complainants  resided  at  distance  and  had  no  knowledge  of  trans- 
action. 

4  How.  567-574,  11  L.  1105,  UNITED  STATES  ▼.  ROGERa 
Syl.  1  (TV,  527).    Federal  laws  govern  Indian  country. 
Approved  in  Brown  v.  United  States,  146  Fed.  977,  larceny  com^ 
mitted  in  Indian  reservation  in  Oklahoma  by  one  not  an  Indian  is 
crime  against  United  States  laws  cognizable  by  territorial  courts. 

4  How.  589591,  11  L.  1115,  HUNT  v.  PALAO. 

Syl.  2  (IV,  531).    No  error  where  lower  court  abolished. 

Distinguished  in  Cheney  v.  Alaska  etc.  Min.  Co.,  148  Fed.  810^ 
under  31  Stat.  321,  requiring  district  judges  in  Alaska  to  divide  di- 
vision into  precincts,  where  judge  abolished  Douglass  Island  pre- 
cinct and  provided  that  its  territory  should  become  part  of  Junean 
precinct,  commissioner  of  Juneau  could  remove  administrator  appointed 
by  Douglass  precinct  commissioner. 

4  How.  591-640,  11  L.  1116,  RHODE  ISLAND  v.  MASSACHUSETTS. 

Syl.  1  (IV,  532).    Possession  as  evidence  of  state  boundary. 

Approved  in  Louisiana  v.  Mississippi,  202  U.  S.  54,  50  L.  982,  26 
Sup.  Ct.  408,  determining  disputed  boundary  between  Mississippi  and 
Louisiana  in  waters  of  Lake  Borgne  and  Mississippi  sound;  Moore 
V.  McGuire,  142  Fed.  798,  holding  Island  No.  76,  in  Mississippi  river, 
was  in  state  of  Mississippi.    See  101  Am.  St.  Rep.  154,  note. 

4  How.  640-645,  11  L.  1138,  HARDEMAN  v.  ANDERSON. 

Syl.  1  (IV,  532).    When  supersedeas  issued. 

Approved  in  Boston  &  M.  R.  Co.  v.  Gokey,  150  Fed.  687,  where  dis- 
trict court  judgment  has  been  affirmed  by  court  of  appeals,  and  man- 
date sent  down,  but  defeated  party  has  applied  for  certiorari  frov 
supreme  court  to  review  decision  of  court  of  appeals,  district  eonrt 
will  stay  execution  pending  certiorari. 
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4  How.  646  70d,  11  L.  1141,  WILSON  ▼.  B0US8EAU, 
Bfl  5  (IT,  534).  Effect  of  extension  of  patent  on  lieenie* 
Approved  in  Wapier  Typewriter  Co,  v.  Webster  Co.,  144  Fed.  40^, 
owner  of  typewriter  equipped  with  patented  ribbon  spool  may  re- 
plice  both  ribbon  and  ipool  a*  matter  of  repairs;  Bobbs-Merrill  Co. 
r.  Straas^  139  Ped,  187,  where  publisher  of  copyrighted  books  sold 
UeQ  to  retailers,  resale  by  latter  is  not  infringement  though  booka 
eoetaitied  notice  that  no  dealer  could  sell  them  at  less  than  price 
tiled  b7  publisher;  New  Tork  Phone  Co.  ▼.  Edison,  136  Fed.  613,  oon- 
itniii^  excluBiTe  license  to  qbs  and  sell  phonographs, 

(IV,  SaSO  Miscellaneous.  Cited  in  Cortelyou  ir,  Chaa,  Enen  John- 
Bos  &Co.^  138  Fed.  114,  owner  of  patent  for  rotary  neostyle  used  for 
■teneil  duplication  may  sell  machines  onder  license  restnction  thai 
tbc7  ihiU  be  used  only  with  paper  and  ink  made  by  licensor. 


h 
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5  How,  8391,  12  L.  60,  ALEXANDRIA  CANAL  CO.  ▼,  8WANN. 
87I,  fi  {IV,  545)*  Arbitration  by  consent  of  parties. 
Approved  in  Burrell  ▼.  United  States,  147  Fed.  49,  wherein  action 
i"  federal  coort  parties  agree  to  trial  before  arbitrators,  court  may 
enter  judgment  on  award;  Swift  v.  Jonea,  145  Fed.  493,  where  action 
*tU¥was  brought  in  circuit  court,  trial  judge  cannot,  even  on  stipu- 
lation of  parties,  order  trial  before  special  master  autborixed  to  hear 
iz^  pug  OQ  issues  of  fact  and  report  findings  to  court. 

Bjl  8  (IV,  646),    Corporation  attorney's  acts  presumed  authorized. 

Approved  in  National  Bank  of  Guthrie  v.  Earl,  2  Okh  G23,  39  Pac. 

393,  oational  banks  may,  through   president,  employ  attorneys  to  con- 

<iQct  litigation,  and   are   liable   for   compensation  to   them  when  to 

5  How.  103.121,  12  L,  70,  BARRY  ▼.  MERCEIN. 

S;l  3  (TV,  549).    Circuit  court  appeals— Amuunt  in  dlspiate. 

Approved  in  Ah  Son  v.  United  States,  200  U.  8.  611,  50  L,  619, 
2Mop.  Ct.  752,  following  role;  Clifford  v.  Williams,  131.  Fed.  102, 
fireoit  coort  bas  no  jurisdiction  to  issue  habeas  corpus  to  determine 
«0Btrov8rsy  between  persons  who  are  citizens  of  diifcrent  states,, 
'*  to  right  to  custody  of  their  child;  Gallagher  v.  Asphalt  Co.  of 
^Hca,  65  N.  J.  Eq.  282,  55  Atl.  268,  denying  federal  jurisdiction 
^m  of  diversity  of  citizenship  over  bill  by  creditor  under  insolvent 
**'Por4tion  act  to  enjoin  corporation  from  exercising  franchise. 
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5  How.  127-134,  12  L.  81,  NELSON  v.  HILU 

SyL  1  (lY,  550).    Multifariousness  must  be  raised  before  answer. 

Approved  in  Barber  ▼.  National  Carbon  Co.,  129  Fed.  377,  64  G. 
C.  A.  40,  applying  rule  in  suit  for  infringement  of  patent  by  licensee. 

5  How.  134-141,  12  L.  85,  EOWAN  v.  BUNNELS. 

Syl.  8   (IV,  552).     Following  state  constitutional  construction. 

Approved  in  Board  of  Commrs.  v.  Tollman,  145  Fed.  763,  where  at 
time  railroad  bonds  in  suit  were  issued  by  county  under  statutoxy 
authority  there  was  no  state  decision  construing  constitution,  which 
it  was  subsequently  claimed  was  violated  by  statute  under  which 
bonds  issued,  federal  court  will  give  its  own  construction  to  each 
constitution. 

5  How.  141-143,  12  L.  88,  TEULY  v.  WANZEB. 

Syl.  4  (rV,  555).    Injunction,  when  issuable. 

Approved  in  True  v.  Mendenhall,  67  Ean.  504,  73  Pae.  70,  refosiiif 
equitable  relief  against  justice's  judgment  void  because  justice  after 
*due  service  of  summons  failed  to  attend  at  time  to  which  continuance 
ordered,  but  afterward  made  another  continuance,  in  pursuance  of 
which  judgment  rendered  without  further  notice  to  defendant;  Calla- 
way V.  Mayor  etc.  of  Baltimore,  99  Md.  320,  57  Atl.  663,  where  pur- 
suant to  statute  city  passed  ordinance  of  estimates  authorizing  por- 
tion of  water  loan  for  purchase  of  reservoir  site,  and  city  subsequent^ 
repealed  such  ordinance,  owners  of  land  could  not  enjoin  enforcement 
of  repeal  pending  appeal  from  order  setting  aside  sale  of  land  to 
complainants. 

5  How.  176-192,  12  L.  104,  IN  RE  METZGEB. 
Syl.  3  (IV,  556).    Habeas  corpus  in  supreme  court. 
See  112  Am.  St.  Bep.  107,  note. 

5  How.  233-278,  12  L.  130,  TAYLOB  v.  BENHAM. 

Syl.  13  (IV,  564).    Executor's  sale  of  testator's  trust  lands.. 

Approved  in  Bay  State  Gas.  Co.  v.  Hogers,  147  Fed.  560,  where  eab- 
ject  matter  of  suit  consisted  of  certain  gains  and  profits  arising  out 
of  trust,  fact  that  amount  claimed  could  be  liquidated  in  cash  did 
not  deprive  federal  equity  court  of  jurisdiction. 

5  How.  278-294,  12  L.  152,  PHILLIPS  v.  PBESTON. 

Syl.  5  (IV,  566).     Parol  to  prove  collateral  agreement. 

Approved  in  Sutton  v.  Weber,  127  Iowa,  367,  101  N.  W.  778,  where 
agreement  reciting  delivery  of  goods  purports  to  be  an  agreement 
for  an  agency,  without  reference  therein  to  terms  of  agency,  parol 
evidence  of  contemporaneous  oral  agreement  by  which  goods  might 
be  returned  is  admissible. 
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6  How.  410440,  12  L.  213,  POX  r.  OHIO. 

Syl.  2  (IV,  575).    State  eounterfoiting  laws  valid. 

8e«  110  Am.  8t.  Bep.  153,  note. 

8yl  4  {TV,  576).     Amendroents  restrict  federal  power  only, 

Approved  in  St.  Louis  etc.  By,  Co.  v.  Davia,  132  Fed-  632,  federal 
court  cannot  enjoin  officers  of  state  from  certifying  assess tn cot  of 
ailroad  property,  because  it  is  alleged  that  their  action  is  in  viola- 
lioa  of  fifth  ajnendment;  State  r.  Patterson,  134  N.  C.  618,  47  a  E. 
«10,  upholding  Laws  1^03,  p.  472,  c.  34^,  §  2,  providing  that  any  plncc  to 
whici  toy  person  shall  ship  any  liquor  for  purpose  of  delivery  to 
ptttehiser  shall  be  construed  to  be  place  of  sale;  Territory  v.  Stroud, 
6  Okl  111,  50  Pac.  267,  upholding  power  of  legislature  to  provide  for 
jiroieeutions  by  information, 

5  How.  441-504,  12  L.  226,  WARING  v.  CLARKE. 

SjL  $  (IV,  581)-    Common  law  remedy  in  federal  court. 

Appnjved  in  Bradford  v.  Territory,  1  Okl,  370,  34  Pac.  67,  proceed- 
ia;  by  information  in  nature  of  quo  warranto  is  suit  at  common  law 
^tkia  eoQstitutional  provision  &a  to  jury  trials. 

(IT,  5S0.)  Miscellaneous.  Cited  in  The  8ue,  137  Fed.  135,  in  ab^ 
ieiue  of  local  law,  there  is  no  lien  for  repairs  or  supplies  furnished 
vend  ia  home  port  on  order  of  owners. 

5  How.  504-633,  12  L,  256,  LICENSE  GASES  (TIItTnLOW  v. 
MASSACHUSETTS:  FLETCHER  v.  RHODE  ISLAND;  PIERCE 
f.  NEW  HAMPSHIRE). 

8yl.  8  (IV,  589).     Cororoerc©— Bcgulation  of  liqaor  trnfTlc. 

Ap|>ro7ed  in  Stale  v,  Durein,  70  Kan.  25,  26,  27,  28,  29,  80  Pne, 
^^l  M^  upholding  Laws  1881  p.  233  e.  128  prohibiting  sale  of  in- 
toiicating  liquors. 

8yt  10  (TV,  591),     Commerce  regulated  by  police  powers. 

Approved  in  State  v.  Hyman,  98  Md.  615,  57  Atl  9,  64  L.  R.  A.  637, 
uplj^Ming  act  of  1902,  regulating  sweating  system  of  workshops j  Hart 
'•State,  87  Miss.  179,  39  So.  625,  upholding  Code  1892,  §1604,  mak- 
W  't  miademeanor  to  act  as  agent  of  either  seller  or  purchaser  in 
^Awfal  lale  of  liquor,  as  applied  to  one  eng:igcd  In  business  in 
^Wiitna  who  took  orders  for  whisky  in  Mississippi;  Carty  v. 
^ii«>o«ki,  78  Vt.  109,  62  AtL  46,  2  L.  R.  A.  (N.  8.)  95,  municipality 
^'^Uining  jail  is  not  liable  for  negligence  to  one  committed  thereto 
*•  iwait  eiami nation. 

^1.  U  (IV,  592).    License  law — Absence  of  congressional  action. 

Approved  in  Harrell  v.  Speed,  113  Tenn.  230,  106  Am.  St.  Rep.  814, 
^1  S.  W.  841.  one  running  bar  on  vessel,  belonging  to  Arkansas 
**'pf>r»iion,  and  plying  between  Arkansas  and  Tennessee,  is  liable 
^>^Ui  license  for  running  bar  while  vessel  is  at  Tcuncsscc  landing. 
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Syl.  15  (rv,  595).    Commerce— Validity  of  liquor  license  laws. 

Approved  in  In  re  Heff,  197  U.  S.  505,  49  L.  855,  25  Sup.  Gt.  506, 
holding  void  29  Stat.,  p.  506,  c.  109,  as  applied  to  sale  of  liquor  within 
a  state  to  Indian  to  whom  allotment  made;  State  ▼.  Frederickson,  101 
Me.  46,  63  Atl.  539,  upholding  Bev.  St.,  §  40,  c.  29,  prohibiting  keeping 
and  sale  of  liquors  and  declaring  certain  liquors  to  be  intoxicating; 
Wallace  ▼.  Major  etc.  of  Beno,  27  Nev.  82,  78  Pac.  531,  63  L.  B.  A. 
337,  upholding  Act  1903  §§  1,  3,  incorporating  eitj  of  Beno,  empower- 
ing city  board  to  revoke  and  discontinue  business  licenses;  Burke  t. 
Collins,  18  S.  D.  194,  99  N.  W.  1113,  upholding  Pol.  Code,  S  2839,  pro- 
viding that  if  principal  of  liquor  license  bond  is  known  by 
commissioners  to  be  unfit  to  conduct  business  thej  shall  refnse  to 
approve  bond;  Webster  v.  State,  110  Tenn.  505,  82  S.  W.  182,  up- 
holding act  prohibiting  sale  of  liquor  within  four  miles  of  institutions 
of  learning. 


VI  HOWABD. 


6  How.  1-6,  12  L.  319,  SIMS  v.  HUNDLEY. 

(lY,  601.)  Miscellaneous.  Cited  in  Toledo  Traction  Co.  t.  Cameron, 
137  Fed.  60,  69  C.  C.  A.  28,  admitting  testimony  given  on  former  trial 
where  witness  is  without  district  and  more  than  one  hundred  miles 
from  place  of  trial;  Schofield  v.  Palmer,  134  Fed.  755,  certificate  that 
notary  sent  notice  of  protest  to  indorser  is  not  prima  facie  evideneo 
of  such  fact. 

4J  How.  31-40,  12  L.  331,  BANK  OF  UNITED  STATES  v.  MOSa 
Syl.  1  (rv,  605).  Federal  jurisdiction — Notes — Citizenship. 
Approved  in  Kolze  v.  Hoadley,  200  U.  S.  83,  50  L.  381,  26  Sup.  Ct. 
220,  applying  principle  to  foreclosure  of  trust  deed  where  bill  also 
prayed  cancellation  of  release  of  trust  deeds  to  grantor,  as  in  fraud 
of  rights  of  complainant,  who  held  deeds  as  collateral;  Utah-Nevada 
Co.  V.  DeLamar,  133  Fed.  121,  66  C.  C.  A.  179,  suit  by  assignee  of 
oral  contract  to  recover  money  due  thereon  is  without  jurisdiction  of 
federal  court  unless  it  could  have  been  maintained  by  assignor. 

SyL  4  (rv,  608).    Amendment  of  judgment  after  term. 

Approved  in  Ex  parte  Peeke,  144  Fed.  1020,  where  petitioner  was 
found  guilty  on  five  counts  of  indictment  under  Bev.  St.,  S  5440,  eaeh 
charging  separate  conspiracy,  and  was  given  single  sentence  of  five 
years,  such  sentence  is  void  as  to  excess  over  two  years;  E^g  t. 
Davis,  137  Fed.  227,  federal  law  court  cannot  vacate  judgment  of 
former  term  founded  on  false  but  apparently  valid  return  of  serviea 
of  process;  United  States  v.  Four  Lorgnette  Holders,  132  Fed.  565^ 
judgment  of  forfeiture   against  imported   merchandise  for  attempt 
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to  defrtad  enstoms  htws  e^ntiot  be  vacated  on  petttion  iled  after 
tern,  to  permit  importer  to  defend  on  account  of  irregularities  in 
pwwdniej  dissenting  opinion,  State  ▼.  Marsh,  134  N.  C.  201,  47  S.  E. 
12,  67  L.  B,  A.  179,  majority  holding  where,  on  appeal  from  convic- 
tion for  rape,  it  was  reversed  because  Indictment  in  record  did  not 
mtp  erime  was  committed  against  will,  but  it  appeared  such  al- 
legitioa  was  omitted  bj  misprision  of  clcrk^  supreme  court,  could 
after  term  grant  certiorari  to  correct  record, 

SyL  T  (rV,  d09)*  Circuit  court  is  of  limited  jurisdiction* 
Approved  in  Cobe  v.  Ricketts,  111  Mo.  App.  113,  85  8.  W.  133, 
where  after  suit  to  dissolve  loan  association  bad  been  brought  in 
fedenl  court,  state  court  attempted  to  transfer  similar  suit  to  fed- 
«al  toort,  which  entered  decree  for  sale  of  assets,  such  decree  U 
not  eoDaterallj  attackable  though  it  was  held  that  order  of  trans- 
ference was  void* 

«  How,  44*62,  12  H  337,  STACY  ▼.  THBASHER, 

BjL  3  {IV,  611).     Privity  defined* 

Approved  In  Harper  v.  Building  Assn,,  55  W.  Va.  153,  46  8.  K 
fI9,  purchase  of  realty  charged  with  usurious  debt  cannot  defend 
ijsifiit  Mory  unless  debtor  unites  with  him  in  defense. 

8jl.5  (lY^  612).    Administrators  from  different  states  not  privy. 

Approved  in  Coram  r.  IngersoUy  148  Fed.  174,  175^  where  ancillary 
•dminiitnitor  brings  suit  on  chose  in  action  properly  deemed  assets 
Of  eiltte  in  his  jurisdiction,  judgment  agaiuat  him  is  concluaivs 
^pioit  ictton  by  administrator  of  estate  in  anoiher^state* 

<  How.  106-114,  12  L.  363,  UNITED  STATES  v.  CURRY. 

9yl  2  (IV,  618)*    Service  on  withdrawn  attorney. 

Approved  in  Krieger  v.  Krieger,  221  ni,  4S4,  77  N.  E.  911,  apply- 
*H  niie  to  notice  of  dismissal  of  divorce  suit;  Mclnncs  v.  Sutton, 
^  Waah.  389,  77  Pac.  738,  where,  on  denial  of  continuance,  defend- 
"^'b  cotmael  refused  to  participate  in  trial,  but  before  judgment  was 
entered  for  plaintiff  defendant  appeared  by  other  counsel,  and  6led 
proteit  sgainst  signing  or  entering  judgment,  protest  was  in  effect 
application  for  new  trial. 

«  How.  163.190,  12  L.  387,  8HELT0N  v.  TIFFIN. 

^l  %  (IV,  623).     Citizenship — Change  of  domicile— Suffr a ga. 

Approved  in  Jones  v.  Bubera,  150  Fed.  464,  one  who  left  Washington 
**o  aad  one-half  years  prior  to  commencement  of  suit  and  thereafter 
'Cflided  in  South  Dakota,  where  suit  was  brought  and  described  him- 
•*"  ia  conveyances  as  resident  of  latter  state,  though  unmarried  and 
ewning  house  in  Washington,  to  which  state  he  intended  returning, 
^^ot  citizen  of  Washington;  In  re  Owings,  140  Fed.  740,  bankruptcy 
eourt  cannot  set  off  homestead  in  lands  in  another  state  to  baukrupti 
*^  »«  mideat  of  North  Carolina, 


J 
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DistiDguished  in  Gaddie  t.  Mann,  147  Fed.  957,  one  who  If  native 
of  Sooth  Carolina  and  votes  there  at  national  elections,  and  has  home 
and  familv  there,  is  citizen  thereof,  though  he  has  business  in  Georgia, 
and  TOted  once  there  at  primary. 

Syl.  4  (lY,  624).    Equitable  relief  against  fraudulent  judgment. 

Approved  in  Spiker  v.  American  Belief  Society,  140  Mich.  226, 
103  X.  W.  612,  foreign  judgment  may  be  attacked  for  want  of  juris- 
diction unless  transcript  thereof  affirmatively  shows  existence  of  court 
rendering  same;  Goldie  Const.  Co.  v.  Bich  Const.  Co.,  112  Mo.  App. 
155,  86  S.  W.  590,  where  justice's  judgment  against  complainant  was 
entered  on  stipulation  signed  by  attorney  purporting  to  appear  for 
it,  such  judgment  being  valid  on  face,  complainant  could  sue  to  re- 
strain its  enforcement  on  ground  that  it  was  void  in  fact* 

6  How.   201-206,   12  L.   404,  POBGAY  v.   COXBAD. 

SyL  7  (IV,  633).    Final  decrees  only  appealable. 

Approved  in  Ex  parte  National  Enameling  etc.  Co.,  201  V.  8.  160, 
50  L.  70S,  26  Sup.  Ct.  404,  complainant  cannot  cross-appeal  from  de- 
<*ree  in  patent  suit  where  after  granting  injunction  aa  to  claims  held 
vailid,  bill  was  dismissed  as  to  claims  held  void. 

Syl.  1  (IV,  62S).  Appeal— Joinder  of  defendants — Separate  judg- 
ments. 

Approved  in  Amadeo  t.  Northern  Assur.  Co.,  201  U.  8.  201,  50  I«. 
726,  26  Sup.  Ct.  507,  refusing  to  dismiss  writ  of  error  on  death  oi  in* 
sured,  after  judgment,  where  caption  of  declaration  was  amended  to 
show  action  brought  for  use  of  specified  party,  and  averment  of 
assignment  to  such  party  was  incorporated  in  body. 

SyL  3    (IV,  62S).    Appeal— Final   decree— Account. 

Approved  in  Cassett  v.  Mitchell  Coal  Sc  Coke  Co..  150  Fed.  34,  order, 
in  action  against  railroad  for  violation  of  interstate  commerce  act, 
requiring  certain  officers  to  produce  before  trial  certain  books  eon- 
taiuing  information  relative  to  rebates,  is  final  and  appealable; 
Scriven  v.  Xorth,  134  Fed.  36S.  67  C.  C.  A.  34S.  where  bill  in  circuit 
court  set  up  one  cause  of  action  for  infringment  of  patent,  another 
for  infringement  of  trademark,  and  two  for  unfair  competition,  de- 
cree of  dismissal  as  to  first  three  is  appealable;  Chicago  Wooden  Ware 
Co.  v.  Miller  Ladder  Co.,  133  Fed.  544,  66  C.  C.  A.  517,  decree  in  in- 
fringement suit  ad  judging  validity  of  certain  claims  and  invaliditj 
of  others,  and  awarding  injunction  and  damages,  is  final  in  sense 
that  complainant  may  prosecute  cross-appeal  as  to  part  adjudging 
claims  invalid;  Camp  Phosphate  Co.  v.  Anderson,  48  Fla,  236,  111 
Am.  St.  Bep.  S2.  37  So.  726.  decree  in  partition  ordering  sale  by 
commissioners  based  on  report  that  partition  cannot  be  made  with- 
out prejudice,  is  final. 

Distinguished  in  Ex  parte  National  Enameling  ete.  Co..  201  U.  8. 
160,  163,  164,  50  L.  70S,  709,  26  Sup.  Ct.  404,  complainant  cannot  cr 
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appeal  from  decree  in  patent  luit  where^  after  granting  injanctioA  la 
to  claims  lield  valid,  bill  was  dismissed  as  to  claim,  held  void. 

SyL  4  (IV,  G31).     Appeal^Wben  decree  not  finaL 
Approved  In  Norria  Safe  4b  Lock  Co.  v.  Manganese  ete.  Co.,  150  Fed. 
577,  578,  order  reqniriog  party  to  pay  into  registry  of  court  money 
ia  its  possession,  which  is  subject  of  litigation,  is  interlocutory  and 
nonappealable. 

e  How,  212  22S,  12  U  409,  BANK  OP  METROPOLIS  t.  NEW  ENG- 
LAND BANK. 

Syl.  1  (IT,  035).    Paper  sent  to  second  bank  for  collection. 

Approved  in  Winfield  Nat  Bank  v*  McWilliaros^  9  OkL  502,  60  Pac 
231,  following  rule;  Garrison  ▼.  Union  Trust  Co.,  13d  Mich.  402, 
102  N,  W,  982,  70  L.  B.  A.  615,  applying  rule  to  draft  sent  for  collec- 
tion; Continental  Nat.  Bank  v.  First  Nat.  Bank,  84  Miss.  110,  36  So. 
190,  where  bank  forwards  cheek  to  correspondent  under  geoeral  blank 
indoracmeDt,  and  correspondent  in  turn  sends  it  to  third  bank,  which 

appliet  proceeds   to   correspondent's   account   without    knowjedgo    of 

latter i  insolvency,  it  need  not  account  to  initial  bank*     See  111  Am. 

St  Eep,  420,  428^  note. 

«  How  248  260.  12  L.  425,  BOWLING  v.  HARBISON. 

8yl  5  (TV,  (540).     Dishonor— Who  is  holder  of  bill. 

Appmed  In  Welch  v.  Kinney,  46  Or  409,  80  Pac*  649,  assigning 
aot«  t«  committee  of  which  maker  ia  member  does  not  discharge  iU 

8fl.  T  (IV,  641).    When  usage  binding. 

Approved  in  Chicago  etc.  By.  Co,  v.  Linderman,  143  Fed.  949»  whert 
ptiiatilf*!  witnesses  testify  as  to  custom  of  uncoupling  cars,  and  that 
tWy  followed  this  custom,  and  defendant's  witnesses  testify  that  they 
ttocoupled  ears  at  same  place  during  same  time  in  another  way, 
^ettioD  of  existence  of  custom  is  not  for  jury. 

6  How.  279  284,  12  L.  437.  UNITED  STATES  v.  HODGE. 

Sjl*  4  {IV,  645).    Surety  not  discharged  by  mortgage. 

Approved  in  Providence  Machine  Co,  v.  Browning,  70  9.  C.  155, 
^*  S,  E.  527^  guarantor  of  payment  of  debt  for  which  notes  were  to 
^  i^Vftt  and  indorsed  by  guarantor  not  relieved  by  fact  that  time  of 
P^yin^Qt  extended^  because  notes  not  given  by  debtor  within  reason- 
«bk  time. 

«  How.  301-344,  12  L.  447,  PLANTERS'  BANK  v.  SHARP* 
Syl.  1  (IV,  647).  Corporate  charter  as  contract 
A?pro?«d  in  Greenville  Nat.  Bk.  v.  Evans-Snyder-Buell  Co.^  9 
^H  365,  60  Pac.  253,  chattel  mortgage  duly  executed  and  filed  in 
wn/ormity  to  laws  of  another  state  on  property  located  therein  ii 
iBpericr  to  creditor  attaching  here  after  property  bought  here,  though 
Bivtgap  not  filed  in  the  county  wherein  property  situated* 
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log  AeU  1899,  pp.  291,  ZOi,  giving  corporation  commiBsioner  power  to 
rvqaiTe  milroad  to  make  reasonable  connection  witli  trains  of  other 

eonpuuis. 

SjL  8  (IV^  <S59).    Carrier's  stipnlation  for  immunity  for  negligence. 

Appmcd  in  Cau  ▼.  Texas  etc.  Bj,  Co.,  194  U.  8.  431,  48  U  1056^ 
24  Sup.  Ct  663,  exemption  of  carrier  from  liability  for  damages 
<taie<l  hj  fire,  expressed  in  bill  of  lading,  is  valid,  though  option  to 
skip  usdef  common-law  liabOity  not  presented  to  shipper;  Arthur  ▼. 
Texif  etc.  By.  Co»,  139  Fed,  130,  where  shipper  accepted  bill  of 
tadiag  for  transportation  of  cotton  containing  fire  exemption  clause, 
without  requesting  rate  at  which  carrier  would  ship  under  comman- 
Isw  liability  eontTSCt,  carrier  not  liable  for  loss  by  fire  not  due  to  Its 
negUgfaee. 

«  How.  507-550,  12  L.  535,  WEST  BIVEB  BRIDaE  CO.  v.  DDL 
Sjl  1  (lY,  671).  Condemnation  of  corporation's  bridge. 
Approved  in  Pittsburgh  etc.  By.  Co.  v.  Wolcott,  162  Ind.  405,  69 
R  S.  4^3,  upholding  Burns'  Bev.  St.,  1901,  {§  4404*4410,  relating  to 
•pemo^  of  streets  on  notice  to  owner  of  property  appropriated,  and 
providing  hearing  and  requiring  report  to  certain  tribunal,  as  well 
SI  ua$»imcnt  and  tender  of  damages  to  owner. 

8jL  t  (IV,  675),    Corporate  charter  is  eontraet. 
Cited  in  Town  of  Nahant  v.  United  States,  136  Fed.  280,  69  L.  B. 
A.  723,  TO  C.  C,  A,  641,  arguendo. 

Sfl  I  (IV^  675).  Eminent  domain  paramount  to  private  rights, 
^t»proTed  in  Spencer  v.  Seaboard  Air  Line  B.  Co.,  137  N.  C.  122, 
41  8, 1!,  1Q2^  uphotrling  Priv.  Laws  1901,  p.  463,  e.  168^  empowering 
fltjorjtj  of  stockholders  of  certain  railways  to  consolidate  with  other 
coinptfiies,  and  providing  for  assessing  and  paying  value  of  dis* 
leutiog  rtoek. 

«  How.  550*605,  12  L.  553,  PATTERSON  v.  OAINEa 

djl*  I  (IV f  678),     Marriage  presumes  legitimacy  of  issue. 

^Ppfored  in  Bowman  v.  Little,  101  Md.  288,  61  At).  225,  where 
eftsbiijhment  of  plaintiif's  claim  to  be  widow  of  deceased  would  in- 
vslidftte  subsequent  marriage  and  bastardize  issue  thereof,  such  ante- 
«sdejic  marriage  must  be  established  as  actual  fact  by  strict  proof; 

BelJ  7.  Territory^  8  OkL  82,  56  Ac.  855,  applying  rule  in  bastardy 

proceeding. 

8yl.  13  (IV,  680).     Law  governing  right  to  sue, 
8io  111  Amu  St  Bep.  462,  note* 


Vn  HOWARD. 


7  How.  1-88,  12  L.  581,  LUTHER  v.  BORDEN. 

Syl.  3  (IV,  683).    Political  questions  not  reviewable. 

Approved  in  Moyer  v.  Peabody,  148  Fed.  875,  whether  or  not  stat* 
of  insurrection  exists  in  locality  requiring  use  of  military  of  state  is 
question  to  be  determined  by  executive,  whose  decision  is  not  re- 
viewable by  courts;  Anthony  v.  Burrow,  129  Fed.  790,  equity  eoart 
)ias  no  jurisdiction  to  enjoin  state  officers,  acting  under  state  statute^ 
from  issuing  certificate  of  nomination  to  candidate  for  Congress; 
dissenting  opinion  in  Rice  ▼.  Palmer,  78  Ark.  463,  96  S.  W.  407, 
majority  holding  canvass  of  returns  on  constitutional  amendment  faj 
legislature  is  reviewable  by  courts. 

Distinguished  in  Knight  v.  Shelton,  134  Fed.  440,  fact  that  speaker 
of  state  House  of  Representatives  declared  proposed  state  constitu- 
tional amendment  legally  adopted  on  canvass  of  vote  is  not  con- 
clusive on  federal  court  in  absence  of  state  statute;  Rice  v.  Palmer, 
78  Ark.  445,  96  S.  W.  400,  canvass  of  returns  on  constitutional 
amendment  by  legislature  is  reviewable  by  courts;  Kadderly  v.  Port- 
land, 44  Or.  134,  74  Pac.  716,  whether  amendment  to  constitution  haa 
been  regularly  proposed,  adopted  and  ratified  is  question  for  courts 
and  not  political  department. 

Syl.  12  (lY,  687).    Republican. form  of  government  guaranteed. 

Approved  in  Territory  v.  Stroud,  6  Okl.  110,  50  Pac.  266,  upholding 
enactments  providing  for  prosecution  of  misdemeanors  by  informa- 
tion without  preliminary  examination. 

Syl.  13   (IV,  687).    Suppression  of  insurrection  by  militia* 
See  98  Am.  St.  Rep.  773,  note. 

Syl.  15  (IV,  689).    Discretion  in  use  of  military  power. 
See  98  Am.  St.  Rep.  775,  note. 

7  How.  89-132,  12  L.  618,  WILKES  v.  DINSMAN. 

Syl.  3  (IV,  690).    Marines  are  in  navy. 

Distinguished  in  McCalla  v.  Ficer,  144  Fed.  63,  enlistment  of 
minors  in  marine  corps  is  governed  by  statutory  provisions  relating  to 
army  enlistments. 

7  How.  132-160,  12  L.  637,  PATTON  v.  TAYLOE. 

Syl.  2  (IV,  692).    Vendee's  remedy  on  failure  of  title. 

Denied  in  Williams  v.  Neely,  134  Fed.  9,  69  L.  R.  A.  232,  67  C.  C 
A*  171,  partial  failure  of  consideration  which  results  from  defect  of 
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title  14  good  defense  |>to  ianto  to  action  by  ve&dor  on  note  given 
for  purchase  price  of  land  which  vendor  has  conveyed  with  eovenanta 
against  encumbrances, 

7  How.  185-198,  12  L.  660,  UNITED  STATES  ▼.  CHICAGO. 
BfL  7  (FV,  697).     Eminent  domain^ Land  owned  by  gorernment. 
Approved  in   Hollister  v.   State,  9   Idaho,   15,   71   Pac.   543,   Idaho 
-admisaion  met  does  not  prohibit  or  restrict  right  of  eminent  domain 
aver  lands  granted   to   state  by  said  act, 

Syl  g  {IV,  697),     Dedication  of  strceU. 

Approved  in  Evans  v.  Blankensbip,  4  Aris.  315,  39  Pae.  813,  where 
plaiatiff's  grantor  platted  land,  and  on  map  thereof  tract  thereof  was 
laid  out  as  park  and  lots  sold  with  reference  to  map,  though  grantor 
aft«rwsrd  offered  land  in  suit  to  state  for  capitol  site,  its  dedication 
to  eity  as  public  square   was  complete;   Riverside  v.   Mac  Lain,   210 

HI  324,  102  Am-  St,  Bep.  164,  71  N.  E.  414,  66  L.  B.  A.  289,  where 

la&tl  bis  been  dedicated  a  park^  and  accepted  as  such,  village  cannot 

thereafter  use  portion  of  park  for  public  highway. 

^  How.  198*220,  12  L.  666,  SMITH  v.  KERNOCHEN, 
SjL  1  (IV,  698).     Federal  suit  by  assignee  of  mortgag«. 
ApproTed  in  Blair  v.  Chicago,  201  U.  S,  449,  50  L.  821,  28  Sup. 

O.  427,  motive  with  which  creditor  invokes  jurisdiction   of  federal 

court  ii  immaterial,  if  he  has  a  justifiable  demand  and  requisite  diver- 

s^tf  of  dtixenship  exists. 

9ji  i  (lY^  700).    Judgment  as  res  adjurlicata. 
Afproved  in  Kittel  v.  Trustees  etc.  Improvement  Fund,   13d  Fed* 
^%  where  Florida  internal  improvement  trustees   have  been  joined 
1ft  fotieeloBure    of    mortgage    given    by    railroad,    and    among    other 
^^P  covered   by   mortgage    was  certificate   from   trustees   reciting 
^sgTWiional   act    relating   to    swamp   lands,   and   its   acceptance    by 
norida,  act  creating   board   and   state   act   making   grant   in  aid  of 
nilroad^  trustees  are  estopped  from  denying  title;  Georgia  etc.  Co.  v. 
Wriglitj  132  Fed.  917,  Georgia  supreme  court  decision  lo  suit  between 
■tate  and  corporation  that  charter  precluded  tax  in  excess  of  certain 
ratc^  decision  concludes  state  in  subsequent  suit  tor  taxes  of  different 
year  or  nnder  different  statute;  Territory  v.  Hopkins,  9  Okl.  150,  59 
Pac  981,  where  court  of  competent  jurisdiction  has  determined  valid- 
ity of  bonds  involved  in  proceeding  provided  by  statute,  decree  is  coo* 
€iotjve. 

t  How.  234-260,  12  L.  681.    WAGNEE  v.  BAIRD. 
ByL  1   (IV,  703).    Laehes — Equity  follows  limitation  ■tatutei. 
Approved  in  Williams  v.  Neely,  134  Fed.   13,  69  L,  B*  A.  232,  S7 
C.  C.  A.   171,  it  is  not  culpable  laches  for  one  who  has  defense  of 
Induction  to  note  which  la  in  litigation  in  another  court    to  wait  till 
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an  affirmative  action  at  law  on  subject  of  defense  is  barred,  and 
until  equitable  defense  is  barred  in  action  on  note,  to  enjoin  prosecu- 
tion of  latter  action  until  his  defense  is  allowed;  Patterson  t.  Hewitt^ 
11  N.  M.  42,  66  Pac.  564,  55  L.  B.  A.  658,  applying  rule  to  bill  to 
enforce  rights  arising  under  Terbal  agreement  relating  to  mining 
locations. 

7    How.    283-573,    12    L.    702,    PASSENQEB    CASES    (SMITH    t. 
TURNER;  NORRIS  v.  BOSTON). 

Syl.  1  (IV,  709).    State  tax  on  alien  passengers. 

Distinguished  in  dissenting  opinion  in  Pabst  Brewing  Co.  t.  Cren- 
shaw, 198  U.  S.  41,  49  L.  935,  25  Sup.  Ct.  552,  majority  upholding 
Missouri  inspection  law,  subjecting  all  intoxicating  liquors  arriving 
in  state  to  operation  of  law. 

Syl.    3    (IV,   715).    State    control    of    interstate    traffie. 

Affirmed  in  Southern  By.  Co.  ▼.  Oreensboro  etc.  Co.,  134  Fed.  91^ 
earloads  of  coal  shipped  from  one  state  into  another  are  not  subject 
to  order  of  state  railroad  commission  dirjecting  railroad  to  plac» 
cars  on  certain  track  for  unloading,  as  requested  by  consignee. 

Distinguished  in  dissenting  opinion.  Alien  ▼.  Beed,  10  Okl.  157, 
13  Pac.  877,  majority  holding  void  Stat.  1893,  e.  23,  relating  t» 
changiug  of  county  seats. 

Syl.  4  (IV,  716).    Interstate  commerce  regulations  by  states. 

Approved  in  Old  Dominion  S.  S.  Co.  v.  Virginia,  198  U.  S.  306,  49  L. 
1062,  25  Sup.  Ct.  686,  vessels,  which  though  engaged  in  interstate 
commerce,  are  employed  in  such  commerce  wholly  within  limits  of 
state,  are  taxable  there  thou£[h  registered  under  United  States  stat- 
utes in  port  of  another  state;  Southern  By.  Co.  v.  Greensboro  etc» 
Co.,  134  Fed.  92,  carloads  of  coal  shipped  from  one  state  to  another 
are  not  subject  to  order  of  state  commission  directing  railroad  U> 
place  cars  on  certain  track  for  unloading  as  requested  by  consignee; 
Louisville  v.  Wehmhoff.  116  Ky.  830,  76  S.  W.  881,  upholding  Loaia- 
ville    anti-poolroom    ordinances. 

7  How.  573-586,  12  L.  824,  TYLER  v.  HAND. 

Syl.  1  (IV,  717).    When  general  or  special  demurrer  proper. 

Approved  in  Emmons  v.  National  etc.  Assn.,  135  Fed.  692,  68  C.  C. 
A.  327,  applying  rule  to  defense  of  multifariousness  in  bill  by  bor- 
rowing  stockholder  in  loan  association  to  cancel  contract  for  fraud.. 

Syl.  3  (IV,  718).    Estoppel  to  deny  validity  of  voluntary  bonds. 

Approved  in  American  Sen.  Co.  v.  Campbell  &  Zell  Co.,  138  Fed.. 
533,  where  attachment  bond  was  executed  to  receiver  of  corporation^ 
his  successors  and  assigns,  corporation  could,  on  termination  of  !•» 
ceivership,  prosecute  action  on  bond* 
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Diitiiiguisbed  ia  Commistioiien  of  Logan  Co.  t«  Harveji  6  Okl. 
(3S,  52  Pac  403,  official  bond  exacted  where  do  bond  is  required^  aa 
eonditioD  precedent  to  officers  being  allowed  to  enter  into  and  dia* 
eJurgc  duties  of  office^  is  void* 

7  How.  386  594,  12  L.  829,  KENNEDY  ▼.  HtTNT, 
8jl.  1  {IV,  719).  Congressional  act  recognizing  land  grant. 
Approved  in  Catron  t.  Laugblin,  11  N.  M.  626,  72  Pac  30,  where 
Kcw  Mexico  had  declared  Mexican  grant  valid  and  recommended  its 
confirmation  witbout  limitation  as  to  quantity^  and  Congress  con* 
Irmed  grant  as  recommended,  confirmation  ia  eongrossioaal  deGlarm- 
tioa  u  to  validit J  of  title. 

7  How.  «12-626,  12  L.  841,  PECK  T.  JENNESS. 

8yL  1  (IV,  721).    Federal  question — Decision  against  federal  right. 

Applied  in  Rector  v.  Citj  Deposit  Bank  Co,,  200  U*  8.  411,  50  U 
529,  24  8iip.  Ct.  2S9,  judgment  diamisaing  suit  brought  bf  bankruptcy 
tfiitct  to  recover  alleged  asset  of  banJcrupt  estate  presents  federal 

B7I 5  (IV,  723).    Bankruptcy  aa  bar  to  attachtnent  liens. 

Approved  in  Klipstein  v,  Allen-Miles  Co,,  136  Fed,  390,  69  C.  C,  A, 
^,  under  Georgia  code  no  judgment  will  be  rendered  against  de* 
Uu^nx  who  has  been  discharged  from  debt  aued  on  in  bankruptcy 
protecdin^  pending  garnishment  for  purpose  of  charging  sureties  on 
bond  Ut  discharge  garniabment. 

fiyl.  7  (IV,  724).     Collateral  attack  on  judgments. 

Approved  in  Linstrotb  Wagon  Co.  v.  Ballew,  149  Fed.  966,  where, 
|nor  to  involuntary  petition,  claimant  sued  in  state  court  to  recover 
■pceiJS^  personalty,  and  obtained  sequestration,  and  on  bankruptcy 
proceedings  being  instituted  trustee  intervened  and  lost  suit,  decree 
liiefem  was  conclusive  on  trustee;  Miller  &  Lux  v.  Rickey,  146  Fed, 
^7,  where  federal  court  has  first  acquired  jurisdiction  of  suit  to  de* 
tcnaine  respective  rights  of  appropriators  of  water,  it  will  enjoin  later 
state  ittit  relating  to  same  subject  matter* 

Syl,  S  (IV,  725).     Interference  with  concurrent  jurisdiction. 

Approved  in  Tenneseee  Produce  Marble  Co.  v.  Grant,  1^5  Fed.  323, 

67  C.  C.  A.  676,  bankruptcy  court  has  no  jurisdiction  to  stay  state 

suit  by  creditor  and  to  restrain  creditor  from  proceeding  to  enforce 

attachment  lien  under  state  court  where  state  court  had  acquired  prior 

jurisdiction;  Hurlbutt  v.  Brown,  72  N.  H.  236,  65  AtL  1047,  Bankr, 

Act,  c,  541,  §§  60a,  60b,  does  not  destroy  lien  of  attachment  obtained 

joore   than  four   mouths  prior   to   Hiing   bankruptcy   petition,   though 

iKJth  creditor  and  debtor  knew  at  time  of  attachment  that  debtor  waa 

Ivent;   Beardslee  v.  Ingraham,  183  N.  Y.  417-424,  76  N.  E.  477- 

1^0,  where,  after  federal  court  attachment  on  corporate  property,  there 

state  suit  brought  to  dissolve  corporation  and  receiver  appointed  to 


7  How.  627-693  Notes  on  U.  S.  Beportfl.  £40 

sell  property,  state  court  cannot  enjoin  marBhal  from  selling  property 
under  execution. 

Distinguished  in  Shaw  v.  Fiej,  69  N.  J.  Eq.  324,  59  AtL  812,  state 
court  may  restrain  prosecution  of  action  in  federal  court  pending  dis- 
covery of  matters  necessary  to  fair  trial. 

8yl.  10  (IV,  728).    Injunction  against  state  court  suits. 

Approved  in  Security  Trust  Co.  ▼.  Union  Trust  Co.,  134  Fed.  302, 
where  state  court  has  appointed  receiver  in  railroad  foreclosure  mnd 
directed  sale,  and  had  power  to  grant  complainants'  relief  with  refer' 
ence  to  rolling  stock  on  which  they  claimed  lien,  federal  court  eannot 
enforce  lien. 

7  How.  627-646,  12  L.  847,  SHAWAN  t.  WHERBITT. 

Syl.  3  (lY,  731).     Conclusiveness  of  bankruptcy  decree. 

Approved  in  Silvey  v.  Tift,  123  Ga.  808,  51  8.  E.  750,  1  L.  B.  A.  (IT. 
S.)  386,  where  petition  for  involuntary  bankruptcy  alleged  fraudulent 
preference,  adjudication  docs  not  estop  creditor  from  setting  up  in 
suit  by  trustee  that  on  sale  he  relied  on  representations  of  bankmpt 
but  that  on  discovering  their  falsity  they  rescinded  sale. 

7  How.  650-658,  12  L.  857,  BARNARD  v.  GIBSON. 

Syl.  2  (IV,  732).  Final  decree — Enjoining  infringement  and  refer- 
ence. 

Approved  in  Ex  parte  National  Enameling  etc.  Co.,  201  U.  S.  160, 
50  L.  708,  26  Sup.  Ct.  404,  denying  cross-appeal  by  complainant  from 
decree  in  patent  suit  which  granted  injunction  as  to  claims  held  TaUd 
and  sending  cause  to  master  for  accounting,  dismissed  bill  as  to 
claims  held  invalid;  Australian  Knitting  Co.  v.  Gormly,  138  Fed.  103, 
decree  of  circuit  court  sustaining  validity  of  patent  and  awarding 
injunction  and  referring  case  to  master  for  accounting  is  intcrlocntorj 
and  not  conclusive  as  to  validity  of  patent  in  subsequent  suit  prior 
to  rendition  of  final  decree. 

7  How.  681-693,  12  L.  870,  JONES  v.  UNITED  STATES. 

Syl.  2  (IV,  735).     Direction  of  application  of  payments. 

Approved  in  Wardlaw  v.  Troy  Oil  Mill,  74  S.  C.  371,  54  S.  E.  659, 
where  manufacturer  sells  brick  to  be  used  in  erection  of  building  and 
without  notice  to  manufacturer  part  of  brick  is  sold,  manufacturer 
may  apply  payments  made  on  account  by  purchaser  to  unsecured  part 
of  purchase  price. 

Syl.  3  (IV,  736).     Liability  on  official  bonds. 

Approved  in  First  Nat.  Bank  v.  National  Surety  Co.,  130  Fed.  406, 
408,  409,  66  L.  R.  A.  777,  applying  principle  where  surety  company 
indemnified  bank  against  loss  through  dishonest  employees,  and  book- 
keeper falsified  accounts  of  depositor  but  prior  to  bookkeeper's  di^ 
charge  deposits  exceeded  checks  drawn. 
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7  How.  T20'73S,  12  U  890,  CUTLEB  v.  BAE. 

SjL  1  (IV,  740).     Consent  gives  no  jurisdiction. 

Approved  in  Hcnrie  v,  Hpnder8oii»  145  Fed.  319^  applying  rule  to 
appeal  from  decree  in  bankrnptcj  proceedings  restraining  aaie  bjr 
trustee. 

8yl.  t  (IT,  740),     Maritime  Hen  follows  proceedi. 

Approved  in  Bank  of  British  N.  A,  r.  Freights  etc.  of  Hntton,  137 
Ted.  53^,  70  C.  C.  A.  118,  where  bank  has  maritime  lien  on  freight  for 
advADces,  it  could  enforce  same  in  rem  in  admiralty  though  it  had  lien 
enforceable  in  eqnitj. 

Syl  4  (IV,  742).     Admiralty— Action  for  contribution. 

Approved  in  Portland  etc.  Mills  Co.  v.  Portland  etc.  8,  3.  Co.,  145 
Ted,  092,  where  shipper  of  flour  was  bound  for  freight  only  as  surety 
iof  eo&signees  who  were  its  owners^  and  on  vessel  being  abandoned 
to  mann  who  salved  part  of  cargo,  and  subsequently  insurer  of 
ficifbt  recovered  same  from  shipper,  latter  has  no  claim  to  proceeds 
«f  ulirage  by  right  of  subrogation. 

7  How.  780-768,  12  L.  903,  MASSINGILL  ▼.  DOWNS. 

8yL  4  (IV,  745).    Bemedial  retrospective  laws  valid. 

Approved  in  King  ▼.  Davis,  137  Fed.  241,  Va.  Code  1904,  p.  1903, 
n<{Qiri&g  memoranda  of  lis  pendens  to  be  recorded  to  bind  bona  ids 
pttTchaier  does  not  apply  to  federal  courts. 

7  How.  776-784,  12  L.  909,  LEWIS  v,  LEWIS. 

87I.  1  (IV,  746).    Limitation  statutes — Repeal  of  saving  clause. 

Approved  in  Lamb  v.  Powder  Riv.  etc.  Co.,  132  Fed.  43S,  67  L.  R. 
A.  558,  65  C,  C,  A.  570,  applying  rule  in  construing  Colo.  Act  of  1895, 
•»  tmenjed  in  1899^  relating  to  limitation  of  actions  on  foreign  judg* 
*«>t*|  Ruber  v.  Zimmerman,  8  Okl.  575,  58  Pac.  738,  construing 
iUtutM  of  limitation  and  holding  note  sued  on  not  barred.  See  111 
Aa.  at.  Eep.  461,  note. 

7  How.  785-797,  12  L.  914,  LAWRENCE  ▼.  ALLEN. 
SjL  3  (IV,  747).     Tariff— When  article  manufactured. 
Approved  in  Queen  Ins.  Co.  v.  Excelsior  Milling  Co.,  69  Kan.  IIS, 
Tf  Pic  425,   mining   plant    is   not   ''manufacturing   establishment" 
withia  clause   of  policy  forfeiting   insurance  if   property   was  such; 
duseating  opinion  in  Benedict  v.  Davidson  County,  110  Tenn.  193,  67 
S,  W.  809,  majority  holding  logs  grown  on  soil  of  state  when  in  hands 
of  mnimen  are  articles  manufactured  from  produce  of  state  within 
€«?Qstituttonal  tax  exemption  clause. 

T  How.  798  812,  12  L.  919,  BACKUS  v.  GOULD. 
BjU  1  (IV,  748).    Copyright— Penalty  for  each  sheet. 
Approved  in  Walker  v.  Globe  Newspaper  Co.,  140  Fed.  309,  uphold- 
ing right  to  sue  at  law  for  damages  for  infringement  of  copyright. 
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8yl.  2  (rv,  748).    Copyright— Forfeiture  of  infringing  books. 
Approved  in  Walker  y.  Globe  Newspaper  Co.,  130  Fed.  595,  action 
at  law  for  damages  docs  not  lie  for  infringement  of  copyright. 

Distinguished  in  Walker  v.  Globe  Newspaper  Co.,  140  Fed.  313,  re* 
versing  130  Fed.  595,  upholding  right  to  sue  at  law  for  damages  for 
infringement  of  copyright. 

7  How.  819-832,  12  L.  928,  STEABNS  t.  PAGE. 

Syl.  3  (IV,  751).     Allegations  refuting  laches. 

Approved  in  Cole  v.  Birmingham  Union  By.  Co.,  143  Ala.  434,  89 
So.  405,  suit  by  stockholder  of  street  railroad  to  set  aside,  on  ground 
of  ultra  vires,  sale  of  property  for  shares  of  stock  in  vendee,  is  barred 
when  brought  ten  years  after  sale  and  two  years  after  knowledge, 
property  having  been  sold  to  third  party. 

7  How.  833-894,  12  L.  934,  UNITED  STATES  t.  KING. 

Syl.  2  (IV,  752).    Error  brings  up  law  questions  only. 

Approved  in  Streeter  v.  Sanitary  Dist.  of  Chicago,  133  Fed.  131,  66 
C.  C.  A.  190,  on  trial  to  court  improper  admission  of  evidence  is  not 
of  itself  ground  for  reversaL 


Vin  HOWARD. 


8  How.  41-48,  12  L.  979,  UNITED  STATES  t.  STAATS. 

Syl.  2  (IV,  756).    Indictment — ^Intent  to  defraud  feloniously. 

Approved  in  Bridgeman  v.  United  States,  140  Fed.  586,  indictment 
under  Bev.  St.,  §  5438,  charging  that  defendant,  for  purpose  of  obtain- 
ing approval  of  claim  against  United  States,  used  false  voucher,  know- 
ing same  to  be  false,  need  not  allege  to  whom  voucher  was  presented  nor 
manner  of  its  use;  United  States  v.  Lake,  129  Fed.  501,  indictment 
against  president  of  bankrupt  corporation  for  making  false  oath  to 
its  schedules  need  not  expressly  aver  materiality  of  false  statements. 

Syl.  3  (IV,  757).    False  writing  to  defraud  government. 

Approved  in  Dolan  v.  United  States,  133  Fed.  451,  false  certifleate 
of  citizenship  within  Bev.  St.,  §§  5425,  5427,  includes  one  which  u 
false  in  its  recital  of  facts. 

8  How.  73-83,  12  L.  992,  NATHAN  v.  STATE  OF  LOUISIANA* 
Syl.  1  (rv,  758).    Traffic  in  foreign  drafts  not  commerce. 
See  112  Am.  St.  Bep.  651^  note. 
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%  How,   83-107,  12  li,  S>a7,  UNITED  STATES  ▼.  BUCEANAN. 
SyL  1  (IV,  761).     Binding  effect  of  cuBtom. 

^  Approved  in  Chicago  etc.  ^j,  Co.  v,  Lindemnn^  143  Fed.  9i% 
lioldjDg  evidence  me  to  uniforntitjr  of  custom  of  dropping  eara  «i 
eeTt^in  point  insufficient. 

8  How.  113-123,  12  U   1009,  UNITED   STATES  ▼.  BOISDOKEa 
SyL  2  (IV,  76$).    Juritdietion  falls  with  repeal  of  tt&tute. 
Approved  in  United   Btatet  v.   Sena,   12   N.  M.   414,   78   Piic.   62, 
fepeal  of  Laws  1901,  p.  190,  c.  90,  deprived  supreme  court  of  jurit- 
dietion over  criminal  appeals  not  applied  for  during  term  at  which 
taai  judgment  rendered. 

«  How,  m  163,  12  L.  1018,  VEAZIE  ▼.  WILLIAMa 

Bjl  t  {TV,  766) »    Auctions — Puffing  avoids  sale. 

Approved  in  Rowley  ▼.  D'Arcy,  184  Mass.  554,  69  N.  E.  326,  64 
I*  B,  A.  190,   where   certain   creditors   attended   assignees*   sale   of 

debtor 'i  property  and  combined  to  puff  price  by  fictitious  bids^ 
■neh  creditors,  as  between  themselves,  could  not  stipulate  for  im- 
muaitj  from  any  risk  of  being  held  personally  liable  for  their 
•ff«n  by  assignee. 

«  How.  ie3-169»   12  U    1030.     PHALEN   t.   VIRGINIA. 

fiyL  1  (IV,  768).    Police  power — Suppression  of  nuisancei. 

Approved  in   Reaves  w.  Territory,   13  OU.  405,  74  Pac.  953,  en- 
jamng  maintenance   of   disorderly   and   disreputable    theater    where 

<i^sreputable   characters   congregate. 

8  How.  170483,  12  L.  1033,  McCLANAHAN  v.  DA  Via 
SjfL  S  (IV,  769)*  Discovery^ — Defendant  must  have  interest. 
Approved  in  Bowdish  v.  Metxger,  71  Kan.  754,  81  Fac.  484, 
where  petition  in  suit  to  quiet  title  is  sufficient,  ejccept  that  it  does 
sot  plead  defendant's  title,  but  states  that  nature  or  c'xtent  of 
iQcfa  title  is  unknown  and  prays  defendant  be  required  to  dis- 
close it,  it  is  sufficient  for  discovery  and  relief. 

I. How.  183-210,  12  L.   1040,  TAYLOR  v.  TAYLOR. 
Sjl  1    (IV,   769).     Equity — Protection    against   undue   influence. 
Approved  in    Shevlin    v*   Shevlin,   90   Minn.   409,   413,   105   N.   W, 
261,  263,  applying  principle  in  suit   to   set   aside    transfer  of   stock 
made   to  brother. 

SyL  2  (IVy  769).    Setting  aside  deed  for  child  to   parent. 

Approved  in  Shevlin  v.  Shevlin,  96  Minn.  413,  105  N,  W.  263^ 
applying  principle  in  suit  to  set  aslda  transfer  of  stock  mmde  t^ 
lirother* 
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8  How.  210-223,  12  L.  1051,  MAXW£LL  v.  KENNEDY. 

Syl.  2   (IV,  771).    Demurrer  to  bill  for  laches. 

Approved  in  Thurmond  v.  Chesapeake  etc.  Bj.  Co.,  140  Fed. 
699,  applying  rule  to  enforce  specific  performance  of  contract  by 
which  railroad  agreed  to  locate  station  on  land  of  complainant. 

8  How.  251-256,  12  L.  1067,  LOED  t.  VEAZEB. 

Syl.  2   (IV,  774).    Judgment  in  fictitious  suit  is  void. 

Approved  in  Bidge  v.  Manker,  132  Fed.  601,  67  G.  C.  A.  896, 
decree  against  receiver  of  another  court  canceling  mortgage  is  not 
nullity  which  may  be  so  declared  in  collateral  proceeding  merely 
because  record  did  not  show  affirmatively  that  permission  to  bring 
suit  obtained;  Kalbfell  v.  Wood,  193  Mo.  690,  92  S.  W.  234,  denying 
prohibition  to  prevent  election  commissioners  from  selecting  primary 
election  officers  where  primary  held  before  provisional  order  made 
returnable. 

Distinguished  in  Succession  of  Dauphin  (Choppin  t.  Dauphin), 
112  La.  134,  36  L.  298,  deciding  compromise  judgment  res  adjudieata 
on  question  of  succession. 

8  How.  293-316,  12  L.  1085,    MENARD'S  HEIBS  t.  MASSEY. 

Syl.  7  (IV,  779).    Survey  necessary  to  validity  of  grant. 

Approved  in  Territory  v.  Delinquent  Taxpayers,  12  N.  M.  172,  175, 
76  Pac.  317,  318,  title  to  imperfect  grant  does  not  pass  out  of 
United  States  on  decree  of  court  of  private  land  claims  and  land 
not  taxable  until  confirmation  by  that  court  of  survey. 

8  How.  366384,  12  L.  1115,  CALDWELL  t.  UNITED  STATES. 

Syl.  3  (IV,  784).    Nature  of  forfeiture  under  revenue  laws. 

Approved  in  United  States  v.  One  Dark  Bay  Horse,  130  Fed. 
241,  where  horse  imported  without  payment  of  duty  had  been  owned 
by  claimant  for  more  than  five  years  without  suspicion  of  its  impor- 
tation, proceedings  for  forfeiture  barred. 

8  How.  384-402,  12  L.  1123,  GIBSON  v.  STEVENS. 

Syl.  1    (IV,  785).    Sales — Symbolical   delivery  sufficient. 

Approved  in  National  Newark  Banking  Go.  v.  Delaware  ete.  B. 
Go.,  70  N.  J.  L.  777,  103  Am.  St.  Bep.  825,  58  Atl.  312,  66  L.  S.  A. 
595,  applying  rule  where  orders  for  delivery  of  grain  consigned 
were    delivered. 

Syl.  3   (IV,  786).    Assignment  of  warehouse  receipts — ^Title. 

Approved  in  Union  Trust  Go.  v.  Wilson,  198  U.  S.  539,  49  L.  1157, 
25  Sup.  Gt.  766,  indorsement  to  third  person,  as  security  of  ware* 
house  receipt  reciting  that  goods  are  deliverable  only  on  surrender 
of  receipt  properly  indorsed,  is  sufficient  delivery  as  against  kj^ 
tachment.    See  105  Am.  St.  Bep.  369,  note. 
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8   How,  441-450,  12  L.  1147,  SHELDON  v,  SILL. 

Byh    1    (IV,   793).    Statutory   court 't   juriBdiction   limited. 

Apinroved  tn  Keotnekj  y.  Power*,  201  U.  8.  24,  50  K  644,  26  Sup. 
Ct.  387,  denial,  in  fiummoning  or  ImpaDetiog  jurors  in  criminal  caie 
af  eivil  rights  secured  by  federal  law,  docs  not  give  right  of  re* 
mavaJ;  United  States  v.  Barrett,  135  Fed.  194,  denying  federal  jn- 
risdietion  of  action  in  bond  of  contractor  for  government  work 
tmder  28  Stat  27d,  c  2$0,  in  name  of  United  SUtes  for  nse  of 
aiAterialman. 

SjL  2   (IV,  794).    Federal  jurisdiction — Suits  by  assignee. 

Approved  in  Gorman-Wright  Co.  t.  Wright,  134  Fed.  365,  67  C.  C. 
A.  M5,  pledgee  of  stock  cannot,  on  account  of  diverse  citizenship  ex* 
iatlng  between  himself  and  corporation,  sue  corporation  in  federal 
•ourt  for  appointment  of  receiver  where  pledgor  is  resident  of  stat« 
of  which  corporation  is  citizen. 

SjL  3  (IV,  794).    Citizenship — Federal  foreclosure  by  attigsee. 

Approved  in  Kol^  v.  Hoadley,  200  U.  S.  83,  50  U  381,  26  Sup. 
Ct*  220,  applying  rule  to  snit  to  foreclose  trust  deed;  Utah-Nevada 
Cd.  ▼.  De  Lamar,  133  Fed,  121,  66  C.  C.  A.  179,  suit  by  assignee  of 
oral  contract  to  recover  money  due  thereon  is  without  federal  juria* 
diction   unless  assignor  could  have   maintained   it. 

8  How.  451-470,  12  L.  1151,  LE  ROY  ▼,  BEARD. 

8yL  1  (FV,  795).    Law  governing  procedure. 

Approved  in  Clark  v.  Eltinge,  38  Wash.  383,  107  Am.  St.  Rep.  858, 
80  Pac.  559,  married  woman  is  entitled  only  to  such  eiemptiona 
fta  debtor  as  provided  by  state  where  she  ia  sued  and  reaidet* 

8   How.   470489,   12   L.   1160,   PRENTICE   t.   ZANE. 

SyL  2  (IV,  797).     Appeal — Presumptions  as  to  facts. 

Approved  in  Coulter  v.  B.  P.  Thompson  Lumber  Co.,  142  Fed. 
TOS,  upholding  refusal  to  instruct  as  to  which  of  two  classes  of 
teatitnony  on  issue  of  fact  shouM  be  preferred;  J.  W.  Bishop  Co. 
r.  Shelhorse,  141  Fed.  648,  appellate  court  cannot  review  questioni 
of  fact  or  determine  weight  to  be  given  to  evideoce. 

8  How.  490  494,  12  L.  1168,  HAGER  v.  GEIMA. 

SyL  1  (IV,  798).  SUte  tax  on  alien  heirt  or  legatees. 
Approved  in  Blair  v.  Herold,  150  Fed.  201,  where  testator,  his 
ton  and  others  formed  partnership  which  was  not  to  be  dissolved 
aa  long  aa  three  survived,  and  it  was  stipulated  that  on  testator's 
deatb  his  interest  should  go  to  son  Sn  consideration  of  valuable 
considerations  received  from  others,  ion*s  interest  ac(]iiired  from 
father  not  taxable  under  War  Revenue  Act,  c,  448;  Humphreys  v. 
Slato,  TO  Ohio  St,  83,  101  Am.  SL  E«p.  888,  70  N.  £.  961,  65  L.  E. 
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A.  776,  devise  to  incorporated  charitable  society  is  subject  to  col- 
lateral inheritance   tax. 

Distinguished  in  Gilbertson  v.  Oliver,  129  Iowa,  573,  105  N.  W. 
1004,  indebtedness  to  nonresident  having  no  agent  in  state  is  not 
liable  to  inheritance  under  Code,  S  1467. 

8  How.   495-565,  12  L.   1170,  WILLIAMSON  t.  BEBRY. 

Syl.  3  (IV,  799).     Inquiry  into  jurisdiction — Action  on  judgment. 

Approved  in  Southern  Pine  L.  Co.  v.  Ward,  16  Okl.  158,  85  Pae. 
467,  where  on  foreclosure  of  trust  deed  defendant  pleads  title 
under  prior  judgment  of  same  court,  codefendant  may,  by  cross- 
petition,  show  want  of  jurisdiction  over  suit  in  which  such  judg- 
ment rendered. 

Syl.  11   (IV,  802).    Judicial  sale  defined. 

Approved  in  Blitz  v.  Moran,  17  Colo.  App.  257,  67  Pac.  1021, 
sheriff  being  only  officer  authorized  to  sell  on  foreclosure,  appoint- 
ment of  commissioner  therefor  is  invalid. 

Syl.  13  (IV,  803).    Sale  by  trustee  under  special  power. 
Cited  in  dissenting  ppinion  in  Metcalfe  v.  Union  Trust  Co.,  181 
N.  Y.  54,  73  N.  E.  503,  reciting  history  of  litigation. 

Syl.  16  (rV,  803).    Following  state  statutory  construction. 
Cited  in  Bramblet  v.  Davis,  141  Fed.  784,  arguendo. 

8  How.  569-586,  12  L.  1201,  MILLS  v.  ST.  CLAIB  COUNTY. 

Syl.  3   (IV,  804).    Ambiguous  grant  construed  against  grantee. 

Approved  in  Knoxville  Water  Co.  v.  Enoxville,  200  U.  S.  34,  50 
L.  359,  note,  26  Sup.  Ct.  224,  municipal  grant  of  waterwork's  fran- 
chise does  not  impliedly  devest  city  of  power  to  construct  its  own 
system. 

Syl.  4  (IV,  805).  Establishment  of  ferries  controlled  by  govern- 
ment. 

Approved  in  Green  v.  Ivey,  45  Fla.  349,  33  So.  714,  refusing  to 
enjoin  attempt  to  acquire  ferry  privilege  near  same  point  as  com- 
plainant 's. 

8  How.  586-614,  12  L.  1209,  KENNEDY  t.  GEOBGIA  STATE 
BANK. 

Syl.  1  (IV,  805).    Scope  of  bill  of  review. 

Approved  in  Chicago  etc.  Door  Co.  v.  Chicago  etc.  B.  Co.,  187 
Fed.  103,  where  defendant,  pending  suit  for  infringement  of  patent, 
begins  use  of  another  infringing  device,  question  of  second  infringe- 
ment may  be  brought  in  by  supplemental  bill. 

Syl.  2  (IV,  806).     Time  for  bill  of  review. 

Approved  in  Jorgensen  v.  Young,  136  Fed.  381,  69  C.  C.  A.  228, 
bill  of  review  in  equity  not  filed  till  more  than  two  yean  after 
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jtidgment  in   original   iuit   entered,   and   until   after  time   lo   appeal 
hid  expired,  is  too  late. 

SfL  3  (ly,  806).    Supplemental  bill  to  bring  in  partlea* 

ApproTcd  in  Brown  v.  Fletcher,  140  Fed.  642,  where,  after  death 

of  eomplainant   in   equity   in   federal   C0Drt»  no   iteps   ar«   taken  bj 

repre^entativet   within    reaeonable    time    to    revive    suit,    court    may 

eoteitain  motion  by  defendant   to   diemisa  for  want  of  prosecution* 

SjL  5  (lYf  806).    Amendment  of  record  in  supreme  court. 

Approved  in  Fred  Macey  Co.  v.  Macey,  135  Fed.  729,  68  C.  C.  A. 
363,  refusing  leave  to  amend  bill  to  ebow  citizenship  of  memben 
of  complainant  aaaociatioo^  Kansas  City  etc.  By,  Co.  v.  Prunty,  133 
Fed.  17,  66  C.  C,  A.  163,  permitting  amendment  of  removal  peti- 
im  hj  supplying  averment  of  citiaenship  whera  omliaion  was  itk* 
idvenaeat; 


IX  HOWARD. 
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t  How.  10  34,  13  L.  £5,  IKWIK  v.  BIXON. 

fift.  1  (XT,  808).    Public  nnisance — Remedy  of  individual. 

Approved  in  West  k  Severns  v.  Ponca  City  Milling  Co.,  14  OkL 
^^,  T9  Pac.  101,  refusing  injunction  at  instance  of  private  in- 
^^dual  from  completing  framo  building  within  fire  limits. 

%l  3  (IV,  810).     Injunction   against  puDlic  nuisance — Individual, 
Approved  in  Cbesaman  v.  Hale,  31  Mont«  5S9,  79  Pac.  257,  plain- 
tiff ill  action   for  damages  for   maintenance  of   nuisance  is  entitled 
to  i^  trial  of  right  to  damngcs,  though  be  also  aaka  for  injunction, 

87I  7  {IV,  813).     Dedication  of  highway  by  prescription. 

Approved    in    Iioomis    v.    Connecticut    etc.    Co.,    78    Conn.    162,    61 

AM  541,  where  owners  of  land  opened  same  to  public  as  approach 

to  their  place   of   business   and   stated   to   street   commissioner   that 

it  would  always  be  so  open,  and  that  for  such  privilege  city  should 

Ducftdamize   strip,   there   was    dedication;    Columbia   etc.    B.    B,   Co. 

V.   Seattle,    33    Wash.    522,    74    Pac.    673,    where    plaintiff    occupied 

hud  by  piles  and  planking  and  used  same  as  approach  to  its  depot, 

use  of  portion  of  track  by  public  by  plaintiff's  permiasion  to  gain 

aeeeaf   to   depot   not   dedication, 

fl  How,  34-54,  13  U  86,  WALDEN  v.   BODLEY, 
SyL  I   (IV^  814).    Purchasers  pendente  lite. 

Approved  in  Moulton  v.  Kolod/Jk,  97  Minn.  425.   W7  N.  W.   165, 
undei  unrecorded  contract  of  sale  of  land  may  r«9COV«r  pay- 
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menu  where  before  conyeyance  lit  pendem  in  foreclosure  of  mort* 
gage  is  filed. 

Distinguished  in  King  t.  Davis,  137  Fed.  240,  Va.  Code  1904,  pu 
1903,  relating  to  lis  pendens,  does  not  apply  to  federal  eoorta. 

9  How.  55-83,  13  L.  44,  WHEELER  v.  SMITH. 

Syl.  8  (IV,  816).  Charitable  bequests— Uncertainty  of  bene» 
ficiaries. 

Approved  in  Minot  v.  Attorney  General,  189  Mass.  181,  75  N» 
E.  151,  where  charitable  trust  of  residue  of  testator's  estate,  at- 
tempted to  be  created,  was  void  for  indeflniteness  of  beneficiaries^ 
resulting  trust  of  residue  decreed  in  favor  of  next  of  kin* 

8yL  4  (IV,  817).    Equitable  relief  against  duress. 
Approved  in  Morrison  t.  Morrison,  101  Me.  133,  63  AtL  893,  ar>- 
guendo. 

9  How.  83-109,  13  L.  56,  UNITED  STATES  t.  PRICE. 

Syl.  5  (IV,  821).    Joint  judgment  on  joint  and  several  bond. 

Approved  in  Blythe  v.  Cordingly,  20  Colo.  App.  515,  80  Pae.  498,. 
judgment  rendered  on  firm  debt,  where  service  is  had  upon  lesab 
than  all  of  partners,  is  merger  of  obligation  and  bar  to  aubsequent. 
action  against  partners  not  served. 

9  How.  109,  126,  13  L.  66,  WILSON  t.  SIMPSON. 

Syl.  1  (IV,  821).    Patents— Right  to  rebuild. 

Approved  in  Wagner  Tjrpewriter  Co.  v.  Webster  Co.,  144  Ved^ 
409,  owner  of  typewriter  equipped  with  patented  ribbon  mechanisift 
may  replace  both  spool  and  ribbon  as  matter  of  repairs. 

Syl.  3  (IV,  822).    Repair  of  patented  article. 

Approved  in  Wagner  Typewriter  Co.  v.  Webster  Co.,  144  Fed.  411,. 
415,  owner  of  typewriter  equipped  with  patented  ribbon  mecbanisna 
may  replace  both  spool  and  ribbon  as  matter  of  repairs;  Morrift 
V.  Robert  etc.  Works,  138  Fed.  73,  77,  holding  refitting  new  tubes- 
in  steam  generator  was  reconstruction  and  infringement;  Amerieaa 
Bonding  Co.  v.  City  of  Ottumwa,  137  Fed.  579,  70  C.  C.  A,  270,. 
construing  paving  contract  with  reference  to  clause  as  to  keepini^ 
in  repair. 

9  How.   172-196,   13  L.  92,  PERRINE  v.  CHESAPEAKE  ft  DELA^ 
WARE   CANAL   CO. 

Syl.  7   (IV,  830).     Construction  of  ambiguous  public  grants. 

Approved  in  Blair  v.  Chicago,  201  U.  S.  472,  50  L.  831,  26  Sup- 
Ct.  427,  construing  111.  Act  1865,  relating  to  Chicago  street  railwajr 
franchises;  dissenting  opinion  in  Canton  v.  Cotton  Warehouse  Oo.^ 
84  Miss.  313,  105  Am.  St.  Rep.  428,  36  So.  279,  65  L.  R.  A.  MJ^ 
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tujoritj  holduiif  power  given  to  raiJroftd  to  do  all  acts  Imcideotal 
to  mAinteoance  of  road  includes  right  to  lay  eoDduits  io  right  ot 
MVf  to  coodoct  water  to  buildings,  though  right  of  wa/  traverM 
citf  itftcta. 

9  low.  213  235,  13  L.  109.  WITHEBS  t.  GREEXB, 
Bjl  1  (lY,  833),  Failure  of  consideration  for  fraad* 
Approved  in  Bichardson  ▼,  Lowe«  149  Fed.  632.  though  fraud  in* 
dacis^  parchaae  of  mines  has  been  waived  by  laches  as  ground  for 
tMotfiioB  of  contract,  purchaser  may  plead  resulting  damages  an 
fiilufe  of  consideration  in  defense  of  purchase  money  note;  Williama 
T,  Nedy,  134  Fed.  7,  69  L.  R.  A.  232,  67  C  C.  A.  171.  partial  f  aUar« 
of  eoniideration  resulting  from  defect  of  title  is  good  defense  pr(» 
tanta  to  action  by  vendor  on  purchaae  monej^  sot^  where  vendor 
li&d  eoTenanted  against  encumbrances. 

»  Haw,  235-S4a,  13  L.  119,  BENNEB  ▼.   POBTEB. 

»8yl  1  (IV,  836).  Jurisdiction  of  territorial  courta. 
Approved  in  United  States  v,  Winans.  198  U.  S.  383,  49  Lu  1093^ 
25  Sttp.  Ct.  662,  fishing  rights  in  Columbia  river,  secured  to  Yakima 
ladiiBB  by  treaty  of  1859.  which  provided  for  extinguishment  of  title 
to  jtn^  oeeopied  by  Indians  preparatory  to  opening  lands  tor  set- 
tltmest^  are    not    subordinate    to    powers    acquired    by    Washington 

Ioirtr  ahore  landa  on   its   admission;   Ex   parte   Morao.   144  Fed.  598^ 
epkoldisg   jurisdiction   of   circuit   court    of   appeals   to   issue    habeaa 
corpos  to    inquire    into    power    of    Oklahoma    court  ^s    power    to    im- 
pniOi  person   convicted    of   capital    crime;    Wallace    v.    Adams,    143 
W,  725,  determining  jurisdiction  of  United  Stales  courts  in  Indiaa 
territory  over   ejectment   by  Indian   allottee   against   one   In   poasee- 
»iw  of  allotment;  Haines  Wharf  Co.  v.  Dalian,   1   Alaska,  555,  np* 
heldiaj  31   Stat.    321,   c.    786,   imposing    license   upon    transfer   com- 
puiiet  and  other  businesses  carried  on   in   Alaska;   Welty  v.   United 
Stitet,  14  Okl.   15,  76  Pac.   123,  territorial  court  in   trial   of  federal 
c*ia  is  governed  by  territorial   procedure;    Pitts   v.   Logan   County, 
3  Okl  743,   41   Fac.   592,   clerks   of   territorial   district    courts   being 
r«qmred  to  account  to  Secretary  of  Treasury  for  fees,  territorial  leg- 
illative  act  attempting  to  regulate  same  is  void;  Kneel  and  v.  Eoeter, 
40  Wash.  363,  82  Pac.  609,  1  L.  B.  A.  (N.  S.)   745,  where  tide  landa 
irithin   place   Limits   of   Northern    Pacific    grant   in    Washington    had 
been  surveyed    and    defined    and    conditions    performed    prior   to    ad- 
mlaeion  of  state,  railroad  and  grantees  were  entitled  to  land,  though 
patent  not  issued  till  after  adoption  of  constitutioD, 
SyL  3   (IV,  837)*    Territorial   court's  jurisdiction  on  admissioa. 
Cited  in  Allen  v,  Myers,  1  Alaska,  119,  arguendo. 
SyL   4   (IV,   83S).    Nature   of    territorial   court's   jurisdiction. 
Apprtivrd  in  Fuller  k  Fuller  Co.  v,  Johnson,  8  Okl.   605,  58  Pae. 
T47,  United  States  court  of  Indian  territory  in  not  ''United  Statai 


4 


0  How.  248-351  Notes  on  U.  S.  Beporti.  S50 

court"  within    meaning  of  term  as  used  in  Okl.  St.  1890,  p.  930,  { 
2f  relating  to  limitation  of  actions. 

9  How.  248261,  13  L.  125,  MASON  v.  FEABSON. 

Syl.  1  (IV,  839).    Public  officer  must  do  duty. 

Approved  in  dissenting  opinion  in  Battery  Park  Bank  ▼.  Madi- 
son Co.  Commrs.,  135  N.  C.  242,  47  S.  E.  1019,  majority  holding 
Laws  1903,  p.  490,  c.  289,  declaring  that  for  purpose  of  funding 
floating  debt  of  Madison  county  commissioners  are  authorized  and 
empowered  to  issue  new  bonds,  is  not  mandatory. 

9  How.   297-314,   13  L.   145,   HUMPHBEYS  v.  LEGGETT. 

Syl.  1  (IV,  844).  Equitable  relief  against  judgment  against 
surety. 

Approved  in  King  v.  Davis,  137  Fed.  233,  235,  where  petitioner 
applying  to  vacate  judgment  in  ejectment,  not  party  to  action,  ii 
in  possession,  she  is  entitled  to  order  directing  marshal  in  executing 
writ  of  possession,  to  leave  possession  undisturbed. 

9  How.  314-335,  13  L.  153,  LYTLE  v.  STATE  OF  ABKANSAa 
Syl.   2    (IV,   845).    Land   receiver's   decision   final. 
Approved  in  De  Laittre  v.  Board  of  Commrs.,  149  Fed.  804,  de- 
cision of  commissioners  for  sale   and   disposition  of  Ore|;on  school 
lands  as  to  who  should  be  entitled  to  patent  prior  to  issuance  there- 
of is  not  reviewable  by  courts. 

Syl.  3  (IV,  847).    Public  lands — ^Loss  by  officers^— Negligence. 

Approved  in  Smith  v.  Bonifer,  132  Fed.  891,  where  selection  of 
lands  for  allotment  has  been  made  by  Indian  and  his  right  to  their 
allotment  to  him  has  attached,  act  of  commissioners  in  wrongfully 
allotting  them  to  another  cannot  cut  off  his  heirs;  Tegarden  ▼.  Le 
Marchel,  129  Fed.  490,  state  statute  giving  defendant  in  ejectment 
right  to  recover  value  of  improvements  made  by  him  in  good  faith 
under  color  of  title  does  not  apply  to  claim  under  government 
patent;  Smith  v.  Love,  49  Fla.  239,  38  So.  379,  upholding  power  of 
equity  to  convert  holder  of  legal  title  into  trustee  for  true  owner  of 
government  land. 

Distinguished  in  Bussian-American  etc.  Co.  ▼.  United  States,  199 
U.  S.  578,  50  L.  316,  26  Sup.  Ct.  157,  value  of  improvements  made 
on  public  lands  in  Alaska  by  mere  trespasser  occupying  land  with- 
out shadow  of  title  cannot  be  recovered  from  United  States  upon 
selection  of  land  by  government  for  fish  culture  station. 

9  How.  336-351,  13  L.  164,  BOSWlTLL  v.  OTIS. 

Syl.   1    (IV,   851).     Jurisdiction,    how   acquired. 

Approved  in  Cella  Com.  Co.  v.  Bohlinger,  147  Fed.  422,  holding 
void  Kirby's  Dig.,  S  835  (Ark.),  authorizing  personal  judgment 
against  foreign  corporation  on  cause  of  action  in  favor  of  resident 
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on  lemee  of  Bnmmons  on  state  &Qd!tor;  Brand  v.  Brand,  116  Kj* 
791,  76  S.  W.  870^  63  L^  R.  A.  206,  where  oonreftideot  defendmat 
M  property  within  state,  eircait  court  of  county  where  snch  prop* 
«it7  wns  located  acquired  jurisdiction  of  defendant  to  extent  of 
iti  Talae  of  levy  of  attachment  therein;  Clapp  v.  Houg,  12  K  Dt 
m,  102  Am,  St,  Rep.  589,  98  N,  W.  712,  65  L.  R.  A.  757,  holding 
Toid  B«r.  Codes  1S99,  §  632,  subd.  2,  relating  to  appointment  of 
ifedal  administrator  wher«  death  of  person  is  not  aatiafactorily 
poTta,  when  applied  to  estate  of  living  person. 

87I  3  (IV,  854).    Service  of  publication. 

Approved  in  Hill  v.  Henry,  66  N,  J.  Eq.  156,  57  At3.  556,  P.  L,, 
ft.  514,  providing  for  publication  against  unascertained  heirs,  deviteea 
«r  pstsoaal  representatives^  and  decree  against  them  by  their  class 
Mgoation  only  does  not  apply  to  suits  to  qniet  title. 

«  How.  356  366,  13  L.  172,  GAIXES  ▼.  NICHOLSON. 

S7I.  2  (IV,  857).     Testing  of  state  title  to  Indian  lands. 

ApproTed  in  Wallace  v.  Adams,  143  Fed.  722,  claimaots  of  eltlKen- 
ship  who  seeored  judgments  in  their  favor,  which  were  final  under 
2S)  8tit  339,  and  30  Stat.  591,  when  rendered,  and  took  posscssioa 
sf  k&di  as  their  allotments,  before  judgments  were  made  review* 
able,  acquired  no  vested  rights  against  subsequent  legislation  en* 
act«d  prior  to   allotment. 

t  How.  3T2-385,  13  L.  179,  HARBISON  ▼.  VOSB. 

Syl  I  (IV,  858),     Duties^Arrival  of  vessel. 

Approved  in  Stone  v.  Shallus,  143  Fed.  488,  wholly  decayed  fruil 
imported  in  paeknges  may  be  euUed  out  and  duty  paid  on  mer- 
ebiotflblt  quantity  remaining,  regardless  of  its  percentage;  Uaittd 
States  T.  Hartwell  Lumber  Co.,  142  Fed.  436,  where  merchandiaa 
^^M  imported  before  tariff  act  of  1897  became  operative  and  tender 
^  tatry  before  importation  was  rejected  and  not  renewed  till  act 
went  into  effect,  it  was  subject  to  act  of  1897;  Franklin  Sug,  Ref.  Co, 
^.  toit^d  States,  142  Fed,  378,  additional  duty  on  imported  mer* 
ekfidise  upon  which  export  bounty  has  been  paid,  is  asaeeaable  onlf 
^^  quAAtity   entered  irrespective   of   cause   of   shrinkage. 

»  How.  386  390,  13  L.  185,  HILL  v.  UNITED  STATES. 

^jl  1  (IV,  850).     Government  not  liable  for  torts. 

Approved  in  Kirk  v.  United  States,  131  Fed.  339.  bill  not  matn- 
^^ble  jointly  against  United  States  and  marshal  to  restrain 
'^m  of  complainant's  property  on  judgment  in  favor  of  United 
°^t«s  Qu  forfeited  recognisance;  Board  of  Education  ▼.  Volk,  72 
^»o  8t.  486,  74  N.  E,  650,  Rev.  St.,  9  2676,  creating  liability  agauiat 
J'^fler  Of  poaieasor  of  premises  whereon  unlawful  wall  excavation 
^  >^t,  4o«a  not  apply  to  board  of  educutiun  holding  title  to  lot 
"*^£  sxeavated* 
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9  How.  390-406,  13  L.  187,  TAYLOE  ▼.  MERCHANTS'  FIBB  IN8L 
CO. 

Syl.  3   (IV,   862).    Acceptance  of  oflPer  by  mail—Time. 

Approved  in  Burton  v.  United  States,  202  U.  8.  385,  50  L.  1078, 
26  Sup.  Ct.  688,  applying  rule  where  ofFer  and  acceptance  of  eon- 
tract  made  by  letter  and  telegram.    See  110  Am.  St.  Bep.  747,  note. 

Syl.  6  (IV,  866).  Insurance — Denial  of  contract  waives  proof  ttf 
loss. 

Approved  in  Pheniz  Ins.  Co.  t.  Kerr,  129  Fed.  727,  64  C.  C.  A. 
251,  66  L.  B.  A.  569,  distinct  denial  of  liability  under  policy  after 
loss  and  within  time  prescribed  for  proofs,  on  ground  of  want  ef 
contract,  waives  proof  of  loss. 

Syl.  7  (IV,  869).  Compelling  issuance  of  insurance  policy* 
Approved  in  Summers  v.  Mutual  Life  Ins.  Co.,  12  Wyo.  390,  lOf 
Am.  St.  Bep.  1005,  75  Pac.  942,  66  L.  B.  A.  812,  where  pUdntUT 
executed  note  to  insurance  agent  in  consideration  of  agreement  thai 
company  should  issue  policy  within  stated  time,  and  company  re- 
fused to  issue  policy,  proceeds  of  note  are  recoverable  in  aasomp*  ■ 
■it. 

SyL  8  (IV,  872).    Belief  under  general  prayer. 

Approved  in  United  Cigarette  Co.  v.  Wright,  132  Fed.  197,  UH 
to  require  accounting  from  defendant  as  agent  is  not  multifariona 
because  different  and  separate  transactions  are  set  out,  all  growiB|^ 
out  of  agency,  and  discovery  and  accounting  demanded;  In  re  Leeda 
Woolen  Mills,  129  Fed.  926,  bankruptcy  court  may  determine  qnea- 
tion  of  ownership  of  property  wrongfully  obtained  from  receiver  in 
same  proceeding  as  matter  affecting  propriety  of  entering  decree  for 
its  value;  Hardy  v.  La  Dow,  72  Kan.  178,  83  Pac.  403,  where  ptaSa^ 
tiff  alleged  that  terms  of  lease  were  agreed  upon,  but  that  advantage 
taken  of  infirmities,  and  he  signed  lease  not  conforming  to  ayroe-  * 
ment,  and  he  prayed  for  cancellation  and  general  relief,  court  could 
reform  lease. 

9  How.  407-420,  13  L.  194,  TOWNSEND  ▼.  JEMISON. 

Syl.  1   (IV,  872).    Limitation  statute  affects  remedy. 

Approved  in  State  v.  Aberdeen,  34  Wash.  65,  74  Pac.  1023,  up* 
holding  Laws  1903,  p.  26,  c.  24,  8  l^  prohibiting  plea  of  limitationa 
in  suits  brought  by  state,  though  statute  had  run  prior  to  adoption 
of  act,  as  applied  to  action  by  state  to  recover  proportion  of  liquof 
license  fees. 

9  How.  421-450,  13  L.  200,  DOE  v.  ESLOVA. 

Syl.  2  (IV,  876).    Begulation  of  land  grant  by  ceded  nation. 

Approved  in  Territory  v.  Delinquent  Taxpayers,  12  N.  M.  ©5,  TS 
Pac.   622,  lands   embraced   in  perfect   Mexican   grant  are   ^'^'■'nMn^ 
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though  graat  submitted   for  confirmation   bj  court  of  private  laod 
diims  and  patent  not  yet  issued. 

$now.  471-479,  13  L,  220,  GOODTITLE  t.  KIBBE. 

Sjl  1  (IV^  877),     Tide  landt  vest  in  state  on  admissfoo. 

Approved  i&  Kneeland  ▼.  Koeter,  40  Wash.  363,  82  Pae.  609*  1  L. 
E.  A*  (N.  S.)  745^  Congress  could  grant  tide  laud  between  high  and 
low  witer  within  territory. 

$  How.  522  529,  13  L.  242,  BANK  OP  ALABAMA  t.  DALTON, 
87].  2  (lY,  8S0).  Limitation  against  actions  on  foreign  judgmenti. 
Approved  in  Lamb  v.  Powder  Biv.  etc.  Co,,  132  Fed,  438,  442,  67 
L.  B.  A.  558,  65  C.  C,  A.  571,  holding  Colorado  Laws  1899,  p.  248,  c. 
Its,  unending  act  of  1895,  relating  to  limitations  on  action  on  foreign 
judgments,  void  as  applied  to  foreign  judgment  rendered  prior  to 
passage  of  act;  Terry  v,  Heisen,  115  La.  1083,  40  80.  466,  upholding 
OiFnst*  1 898,  art.  233,  establishing  three  year  prescription  against 
actions  to  annul  tax  sales. 

8vL  4.  (lY,  881).     Limitations  on  actions  on  foreign  judgmenti. 

Approved  in  Pittsburgh  etc.  By.  Co.  v.  Lightheiser,  163  Ind.  259, 
71  N,  E.  222,  under  Acts  1899,  p.  58,  c<jraplaint  for  personal  injuries 
ttsdet  employer's  liability  act  need  not  allege  that  plaintiff  was  ia 
ezertiae  of  due  care;  Atchison  etc,  Ry.  Co,  v.  Grain  Co.,  68  Kan.  58S, 
T5  Pac.  1052,  Civil  Code.  §  18,  subd.  3,  providing  that  cause  of  action 
founded  on  fraud  shall  not  be  deemed  to  have  accrued  until  discovery 
4»f  fraud,  does  not  supply  to  action  founded  on  contract;  dissenting 
opinion,  Ayres  v.  Cone,  138  Fed,  786,  majority  holding  where  validity 
^f  claim  of  petitioning  creditor  in  bankruptcy  is  put  In  issue  by 
iMakrttpt  *s  answer  and  decided  in  creditor's  favor,  petitioning 
creditor's  claim  cannot  be  contested  wheu  filed  for  ailowaace  before 
tb«  referee. 

9  How,  603-619,  IS  L.  276,  FLEMING  ▼.  PAGE. 

(IV,  890.)  Miscellaneous.  Cited  in  CuUini  v.  Overton,  7  Okl.  482, 
54  Fac.  705,  where  Texas  authorities  organized  disputed  territory 
into  county  government,  judgment  rendered  in  court  of  such  county 
is  valid  as  that  of  d«  facto  court. 

9  How.  619-637,  13  L,  282,  MARRIOTT  r.  BRUNB. 

8yL  1  (IV,  892).    Duty  on  weight  on  arrival. 

Approved  in  American  Cigar  Co.  v.  United  States,  146  Fed.  487, 
dutx  **^  tobacco  entered  for  warehouse  should  be  based  on  its  weight 
at  time  of  withdrawal  and  sot  of  entry;  Btone  v.  ShaOus,  143  Fed. 
4SSf  afilrming  137  Fed.  637,  holding  wholly  decayed  fruit  imported  in 
paekAgea  may  be  culled  out,  and  duty  paid  on  merchantable  quantity 
r«mmiiung  regardless  of  percentage;  Franklin  8ug.  Ref.  Co.  v.  United 
142  Fed.  $78,  380,  additional  duty   imposed  by  Act  of  1897, 
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e.  11^  8  5f  on  imported  merchandise  upon  which  export  bounty  paid 
by  producing  country,  is  assessable  only  on  quantity  entered,  irre- 
spective of  cause  of  shrinkage;  Shaw  v.  United  States,  141  Fed.  470^ 
assessment  of  duty  on  wine  without  allowance  for  leakage  is  void. 

Distinguished  in  United  States  v.  Shaw,  144  Fed.  330,  (reversing* 
Shaw  V.  United  States,  141  Fed.  470),  under  Tariff  Act  1897,  e.  11^ 

8  1,  sched.  H,  par.  296,  there  can  be  no  allowance  for  leakage  of 
wine  while  in  transit  to  this  country;  Franklin  Sug.  Bef.  Co.  ▼.  United 
States,  137  Fed.  657  (reversed  142  Fed.  376),  additional  duty  imposed  by 
Act  of  1897,  c.  11,  8  5,  on  imported  merchandise  upon  which  export 
bounty  paid  by  producing  country,  is  assessable  on  invoice  weight 
at  time  of  exportation  without  allowance  for  shrinkage. 

9  How.  637-647,  13  L.  290,  UNITED  STATES  v.  SOUTHMAYD. 
Syl.  1  (TV,  895).    Duties — Effect  of  drainage  en  route. 
Approved  in  Franklin  Sug.  Bef.  Go.  v.  United  States,  142  Fed.  879, 

additional  duty  imposed  by  Act  of  1897,  c.  11,  §  5,  on  imported  mer* 
chandise  upon  which  export  bounty  paid  by  producing  country,  Is 
assessable  only  on  quantity  entered,  irrespective  of  cause  of  sturink* 
age. 
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10  How.  7281,  13  L.  333,  McNULTY  v.  BATTY. 
Syl.  1  (IV,  899).  Dismissal  of  appeal  pending  on  state's  admissioB* 
Approved  in  United  States  v.  Sena,  12  N.  M.  414,  78  Pac.  62,  re- 
peal of  Lawa  1901,  p.  190,  c.  99,  deprived  supreme  court  of  jurisdictioB 
over  criminal  appeal  not  applied  for  during  term  at  which  final  jcidg^ 
ment  rendered. 

10  How.  82-99,  13  L.  337,  STRADEB  v.  GBAHAM. 

Syl.  1  (IV,  899).    Supreme  court — Questions  of  local  law. 

Approved  in  dissenting  opinion,  Haddock  v.  Haddock,  201  U.  8. 
611,  50  L.  887,  26  Sup.  Ct.  525,  mere  domicile  within  state  of  one 
party  to  marriage  does  not  give  courts  of  that  state  jurisdiction  -to 
render  decree  of  divorce  enforceable  in  other  states  against  nonap- 
pearing  nonresident  only  constructively  served. 

10  How.  99-102,  13  L.  344,  WILSON  v.  STANFOBD. 

Syl.  1  (IV,  900).     Supreme  court — Setting  aside  assignment  of  paieql» 

Distinguished  in  Harrington  v.  Atlantic  etc.  Tel.  Co.,  143  Fed.  SSd^ 

upholding  federal  jurisdiction  over  suit  for  infringement  of  patent  l^ 

user  where  under  agreement  between  owner  of  patent  and  controUioK 
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itoekbdlder  ia  defendant  patent  not  to  be  transferred  to  eorpomtioo  tUl 
cwher  got  MtfKk  and  defendant  violated  agreement. 

10  ttow.  109  144,  13  K  348,  BOYT  v.  UNITED  STATES. 
aji  1  (IV,  &02).     Treasury  traji«cript  as  evidence. 
Approved  in  United  States  v.  Piersoo,  145  Fed.  818,  819,  appljing 
ml9  in  actios  on  bond  of  Indian  agent. 

8yL  3  (IT,  902),     Compensation  of  eolleetor  of  euitoms. 
Approved  in  Avery  v.  Pima  Co.,  7  Ariz,  34,  60  Pac.  704,  under  Ari- 
lona  statute  defining  sheriff's  duties  and  prescribing  salary,  sheriff  can- 
not be  pttid  eztxa  for  care  of  federal  priaonera  confined  in  county  jaiL 

10  How.  1741S7,  13  L.  37e»  Hallett  v.  Collins. 

8yL  I  (IV,  903).     Marriage  per  verba  de  praeaenti 

Approved  in  Beavea  v.  Reaves,  15  Okl.  252,  82  Pae.  494,  npholdtng 
marriiige  in  Oklahoma  per  verba  de  praesenti  followed  by  cohabita- 
tion. 

10  How.  225-242,  13  L.  397,  GREELY  ▼.  THOMP80M. 

8fL  2  (IV|  908),     Tariff — Appraisetneiit — Peraonai  examination  nee- 


Approved  in  United  State*  v.  Shaw,  144  Fed.  331,  under  Tariff  Act 
IB97,  e.  11,  I  1,  sehed*  H,  par.  290,  there  can  be  no  allowance  for 
leakage  of  wine,  while  in  transit;  United  States  v.  Murphy,  136  Fed. 
B12,  where  on  appeal  from  local  appraisement  general  appraiser  who 
iBAde  reappraisement  did  not  have  goods  nor  samples  thereof  reap* 
prmiaement  waa  void;  United  States  v.  Lahey,  132  Fed.  182,  in  finding 
iBToice  value  of  goods  collector,  after  appraiser  had  appraised  goods 
OBd  marked  certain  item  as  nondutiable,  include  such  item  in  invoice 
Tolue  and  assess  duty  thereon  upon  mere  inspection  of  invoice. 

10  How.  242  257,  13  L.  405,  MAXWELL  v.  GRISWOLD. 

SjyL  3  (IV,  909).     When  payment  involuntary. 

Approved  in  Knudsen  etc.  Co.  v,  Chicago  etc.  R,  Co,,  149  Fed.  974, 
eonaig:iie«  of  shipment,  which,  after  delivery  to  him,  and  with  full 
knowledge  of  facts,  paid  charges  including  item  for  ielng  in  transit,  in 
addition  to  published  tariff,  cannot  recover  item  for  icing. 

10  How.  348  376,  13  L.  449,  LANDES  v«  BRANT. 

SjL  3  (IV,  914).    Perfected  Spanish  title  inures  to  purchaser. 

Approved  in  United  States  v.  Clark,  200  U.  S.  607,  50  L.  616,  20 
Bap.  Ct.  340f  purchaser  of  timber  lands  after  receiver's  final  receipts 
liave  iamied,  is  entitled  to  protection  as  bona  ide  purchaser  against  can- 
cellatico  for  original  frauds  of  entryman,  of  patents  afterward  issued; 
llttitad  States  v.  Detroit  Timber  etc.  Co.,  200  U.  8.  335,  50  L.  505,  26 
flop.  Ct.  282,  purchaser  from  patentee's  for  value  without  notice  of 
Jvmod  on  fMUt  of  entryman  it  bona  fide  purchaser  within  timber  act  of 
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1878,  though  he  acquired  interest  in  land  under  contract  for  standing 
timber  prior  to  issuance  of  patent;  United  States  v.  Anderson,  194  IT. 
8.  399,  401,  48  L.  1039,  24  Sup.  Ct.  716,  United  States  cannot  retala 
as  against  its  grantees  of  lands  within  indemnity  limits  of  railroad 
grant  sum  collected  from  trespassers  thereon  for  removal  of  stone  from 
land  between  time  of  selection  to  supply  deficiency  and  approval  of 
selection  by  Interior  Department;  Peyton  v.  Desmond,  129  Fed.  11,  8S 
C.  C.  A.  651,  patentee  under  homestead  laws  may  recover  value  of  tim- 
ber act  after  initiation  of  claim  and  prior  to  patent;  Emmons  v.  Hard- 
ing, 162  Ind.  160,  70  N.  E.  144,  applying  rule  where  deed  delivered  ta 
third  person  for  delivery  at  grantor's  death;  Gilbert  v.  McDonald,  M 
Minn.  291,  110  Am.  St  Bep.  369,  102  N.  W.  713,  equitable  interest  of- 
assignee  of  soldier's  additional  homestead  certificate  may  be  eonvejed 
by  quitclaim  deed. 

Syl.  5  (IV,  916).    Notorious  adverse  possession  as  notice. 
See  104  Am.  St.  Bep.  345,  note. 

10  How.  376394,  13  L.  461,  PHILADELPHIA  ft  WILMINGTON  & 
E.  CO.  V.  MARYLAND. 


Syl.  1  (IV,  917).    Consolidation  of  corporations — ^Immunities  of  < 

Approved  in  Shaw  v.  Covington,  194  U.  8.  598,  48  L.  1133,  24  Bap, 

Ct.  754,  new  corporation  formed  by  consolidation  under  Kentucky  aet 

of  1893  cannot  claim  exclusive  privilege  to  conduct  electric  light  aad 

power  business  conferred  by  statute  on  one  of  constitutent  eompaniea. 

10  How.  395-402,  13  L.  469,  BALTIMORE  ft  SUSQUEHANNA  S.  B. 
CO.  V.  NESBIT. 

SyL  1  (IV,  919).    Corporate  charter — Obligation  of  contracts. 

Approved  in  Whitlock  v.  Hawkins,  105  Va.  251,  53  S.  E.  404,  «p- 
hol^ing  Act  of  1906,  amending  Code,  c.  23,  relating  to. assessment  of 
lands. 

Distinguished  in  Union  Ry.  Co.  v.  Standard  Wheel  Co.,  149  Fed.  70% 
under  Shannon's  Tenn.  Code,  relating  to  condemnation  proceedings, 
where  judgment  has  been  entered  assessing  damages  for  land 
for  railroad  right  of  Tvay  on  trial  of  appeal,  petitioner  cannot 
as  to  portion  of  land  merely  because  damages  are  too  high. 

10  How.  402419,  13  L.  472,  BUTLER  v.  PENNSYLVANIA. 

Syl.  1  (IV,  922).    Law  repealing  act  creating  office. 

Approved  in  Harwood  v.  Perrin,  7  Ariz.  117,  118,  60  Pac.  892,  mj^ 
holding  act  providing  for  appointment  of  county  assessors  though  as- 
sessor elected  for  term  under  prior  act;  McGovem  v.  Mitchell,  7S 
Conn.  553,  63  Atl.  439,  upholding  Laws  1905,  p.  410,  c.  213,  inereaii]i(g 
salaries  of  judges  to  take  effect  on  passage  of  act;  Mial  v.  £]lingto% 
134  N.  C.  141,  164,  46  S.  E.  964,  972,  65  L.  R.  A.  697,  upholding  etat- 
nte  changing  prior  aet  relating  to  ofice  of  road  fuperriaor,  thoqgjb 
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iBesmbest  appointed  for  definite  term  loses  office;  diseenting  opinion  in 
Ttrrit&Tj  V,  Albriglil,  12  K  M.  318,  319,  78  Pac,  212,  majority  holding 
aawawf  appointed  on  March  23,  1^03,  under  Lawa  1&03,  p.  38,  c.  27, 
at  amended  by  Lawi  1903,  p.  SO,  e.  49.  which  wai  before  act  dividing 
BemadiUo  comity  took  eifeetf  not  entitled  to  office. 

10  How.  442-401,  13  L.  489,  UNITED  STATES  v,  BBOOKa 

Syh  1  (IV,  925).    Fee  aimple — Indian  treaty* 

Approved  in  Conway  v.  United  8tate«,  149  Fed,  266,  where,  under 
25  Stmt.  892,  land  allotted  to  two  members  of  Ponca  tribe^  who  subse- 
({QentJy  intermarned  and  thereafter  each  separately  made  «e  pa  rata 
lieu  applications,  but  trust  patent  by  mistake  made  to  husband  for 
entire  land,  wife  not  thereby  deprived  of  her  land, 

Biatinguiabed  in  Wallace  r.  Adams,  143  Fed*  722,  upholding  32  Stat. 
€ilf  creating  citizenship  court  empowered  to  review  final  judgmenta  ot 
eourta  under  29  Stat  339. 

10  Sow*  477-509,  13  L.  504,  GAYLEB  v.  WILDER, 
SyL  2  (lY,  926).  Inventor  cannot  sue  before  patent. 
Approved  in  Hartman  v.  Park  k  Sons  Co.,  145  Fed,  361,  308,  op- 
bolding  right  of  owner  of  proprietary  medicine  to  sell  to  wholesaler  on 
eoodition  that  they  sell  to  retailera  designated  by  him  only  and  at 
eertain  price  and  agreement  with  retailera  to  sell  only  at  certain  price; 
In  re  Dann,  129  Fed.  497,  bankrupted  incorporeal  interest  in  alleged 
invention  pending  application  for  patent  doe«  not  pasa  to  trustee. 

Syl.  4  (lY,  928).     Patenta — Assignment  and  license  distinguished. 

Approved  in  Cbrtelyou  v.  Chat.  Enea  Johnson  k  Co,,  138  Fed.  117, 
npholding  Hght  of  owner  of  patent  for  rotary  neostyle  to  sell  ma- 
ebinea  under  license  restriction  that  they  ihall  be  used  only  with  paper 
and  ink  made  by  licensor;  Shepherd  v,  Deitsch,  13S  Fed,  84,  since  per- 
■oaal  licenae  granted  by  patentee  to  make  and  vend  patented  article, 
reserving  right  to  license  another,  is  not  an  aasignment,  licensee  is  not 
neeeasary  jjarty  to  suit  for  Infringement j  Empire  City  Amusement  Co, 
▼.  Wilton,  134  Fed.  133,  where  bill  to  enjoin  infringement  of  copyright 
JM  two  plays,  right  to  use  of  which  plaintiff  acquired  through  assign- 
menta  from  owners,  demurrer  to  bill  because  aasignor  of  one  of  plays 
nnt  made  party  ia  not  good. 

JO    How.   511-540,    13    L.   518,    EAST     HAETFORD    ▼.   HARTFORD 
BRIDGE  CO. 
SyL  1  (IV,  931).     Obligation  of  contracta — Ferry  franchise. 
Approved  in  Worcester  v.  Worcester  etc,  Bt,  By.  Co.,  196  U.  8,  549, 
49  I^.  5d5,  25  Sup.  Ct.  327,  upholding  Mass.  Laws  1898,  c  57S,  abrogat- 
ing provisions  of  contract  between  city  and  street  railway  with  reference 
to   repairing  of  streets;  Saginaw  County  Suprs,  v.  Hubiuger,  137  Mich, 
76^   100  N.  W.  263j  upholding  Loc  Acta  1901,  p.  114|  amending  towa- 
41 
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ship  road  act  and  exempting  sach  townships  from  taxation  for  eoantj 
roads. 

10  How.  557-586,  13  K  537,  ST.  JOHN  t.  PAINE. 

Syl.  6  (lY,  935).    Collision — Necessity  for  and  location  of  lookout. 

Approved  in  Brigham  ▼.  Luckenbach,  140  Fed.  326,  holding  tug  lear* 
ing  Portland  harbor  liable  for  collision  with  schooner  caused  bj  inai> 
tention  of  lookout. 

10  How.  586-609,  13  L.  551,  NEWTON  t.  STEBBINS. 

Syl.  2  (lY,  936).    Collision—Meeting  of  steamer  and  ship. 

Approved  in  Quinette  ▼.  Bisso,  136  Fed.  831,  69  C.  C.  A.  825,  tog 
going  up  Mississippi  in  dense  fog  at  speed  of  nine  miles  per  boor  is 
liable  for  death  of  person  run  down  while  crossing  in  skilE. 


XI  HOWARD. 


11  How.  33-47,  13  L.  593,  OAKEY  ▼.  BENNETT. 

Sjl.  2  (V,  9).  Bankruptcy  assignment  not  effective  in  other  eona* 
try. 

Cited  in  Hyde  v.  McFaddin,  140  Fed.  442,  arguendo. 

11  How.  154-163,  13  L.  643,  UNITED  STATES  v.  MORGAN. 

Syl.  6  (V,  14).    Receiver  of  public  moneys  is  insurer. 

Approved  in  Van  Trees  ▼.  Territory,  7  Okl.  363,  54  Pac.  498,  eonnty 
treasurer  liable  on  bond  though  funds  deposited  in  solvent  bank  whiflh 
afterward  failed,  and  funds  lost  without  his  fault. 

11  How.  165-177,  13  L.  647,  D'ARCY  v.  KETCHUM, 

Syl.  1  (V,  16).    Plea  of  nul  tiel  record. 

See  103  Am.  St.  Rep.  312,  note. 

Syl.  2  (V,  16).    Foreign  judgments  without  service — Credit. 

Approved  in  Cells  Com.  Co.  v.  Bohlinger,  147  Fed.  422,  holding  Told 
Arkansas  act  of  1901,  authorizing  personal  judgment  against  foreign 
corporation  on  cause  of  action  in  favor  of  resident  on  service  of  0om* 
mons  on  state  auditor;  Murray  v.  Strong,  2  Alaska,  519,  judgment  is 
Yukon  Territory,  Canada,  against  resident  of  Alaska,  on  notice  served 
on  him  in  Alaska,  is  void;  Cuykendall  v.  Doe,  129  Iowa,  457,  105  N. 
W.  700,  where  judgment  has  been  regularly  confessed  under  warruit 
of  attorney  and  entered  in  court  of  state  of  debtor's  residence  and 
in  accordance  with  its  laws,  judgment  is  enforceable  in  Iowa  though 
judgments  so  confessed  not  permitted  by  Iowa  law;  dissenting  opinioa 
in  Haddock  v.  Haddock,  201  U.  S.  626,  50  L.  893,  26  Sup.  Ct  525^ 
majority  holding  mere  domicile  within  state  of  one  spouse  does  not  gtwm 


m 


Notei  on  U-  S.  Reports.  11  How.  177-272 


itut*  wort  juriacHetioii  to   wnder  divorw  decree  enforcemM«»  in  other 
t^Ut  ngadnai  noBappeariiig  aosresideat  defenJaot  onlj  cooslructivelj 


11  How.  177-184.  13  L.  653,  HORSTMAN  t.  HENSHAW. 

8yl  %  (V,  20),     Holder  gunraQtees  prior  indorsements— Dmfti. 

DiitingQislied  in  La  Fayette  v.  Merchants  Bat>k,  73  Ark.  567,  108 
Am.  8t  Rep.  71,  84  S.  W.  702,  68  L.  R.  A.  231,  where  drawee  o£ 
longed  draft  paid  it  to  batik,  whieh  had  discounted  and  indorsed  it» 
fiet  t^t  drawee  did  not  notify  bank  of  forgery  for  »ix  months  does 
not  prpcluda  leooTeiy  by  drawee  where  be  bad  bad  no  aospicion  of 
forgery. 

U  How.  185,  13  L.  657,  BEVINS  v.  RAMSAY, 

Sfl  1  (V,  21),     Error  not  appeal  lies  at  law. 

Approved  in  Comstock  v.  Eagleton,  196  U.  8.  100,  4^  li,  403,  25  Sap. 
OL  210,  applying  rule  to  judgment  of  territorial  court  in  action  for 
false  imprisonment. 

11  How.  204-208,  13  L.  6C5,  BROOKS  r,  NORBIS, 

€yl  I  (V,  23).     Error  not  brought  till  writ  ^leJ. 

Approved  in  Butan  r,  Johnson,  130  Fed.  110,  64  C.  C.  A.  443,  e?r- 
ctJt  Court  of  appeals  eannot  review  judgment  on  writ  of  error  not  ia- 
au4K}  uotil  after  six  months  from  entry  of  judgment. 

SyL  2  (T,  24).     Limitation  to  writ  of  error  raised  by  tnotion. 

Approved  in  D*DonneU  ▼.  State,  126  Wis.  601,  106  N.  W.  19,  there 
Ifl  DO  waiver  by  state  of  statute  requiring  error  in  crimijial  eaaes  to  be 
med  <mt  in  two  years,  where  attorney  general  before  filing  of  briefs, 
to  dismiss  because  of  lapse  of  time. 


11  How.  248  272,  13  L.  683,  HOTCHKISS  v.  GREENWOOD. 
^K      SjL  1  (Y,  28).     Combination  of  known  parts  not  patentabtft. 
^H      Approved  in  Cutler  etc.  Co.  v.  Union  Elee.  Mfg.  Co.,  147  Fed.  276, 
^Blioldisg  void  Baker  patent  No.  368,  807,  for  electrie  resiitance  coil,  void 
^"  for  lack  of  patentable  novelty;  Sloan  Filter  Co.  v.  Portland  Gold  Min. 
Co^    139  Fed.  26,  holding  void  Sloan  patent  No.  687,  874,  for  barrel 
tSlter  for  use  in  filtration  of  precious  metal  solutions;  Thomson- Houston 
ja.  Co.  r.  Ohio  Brass  Co.,  129  Fed.  379,  upholding  Van  Depoole  patent 
^LKo.  394,039,  claim  18,  for  turn  buckle. 

^^  Distingniabed  in  New  York  Belting  etc.  Co.  v.  Sierer,  149  Fed.  770, 
bolding  void  Fnmess  4  Watts  patent  No.  527,961,  for  tiled  Hoar  or  wall 
ia  view  af  prior  biU 
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11  How.  272-292,  13  L.  693,  BEESIDE  v.  WALKEB. 

SjL  3  (V,  30).  Mandamus  to  compel  ministerial  or  discretionarj 
act 

Approved  in  Wilson  v.  Cox,  73  8.  C.  400,  53  8.  E.  61S,  mandamni 
does  not  lie  to  compel  county  dispenser  to  open  and  operate  dispensary, 
where  in  order  to  do  so  court  would  have  to  set  aside  election  deciding 
against  dispensary.  • 

8yl.  5  (V,  31).     No  setoff  against  government. 

Approved  in  United  States  ▼.  Gillies,  144  Fed.  992,  following  rule; 
United  States  t.  Warren,  12  Okl.  364,  71  Pac.  690,  when  United  States 
is  plaintiff,  defendant  may  present  setoff,  but  no  judgment  eaji  bo 
rendered  against  United  States  for  balance  due  defendant 

11  How.  297329,  13  L.  703,  VAN  BENSSELAEB  ▼.  KEABNEY. 

Syl.  1  (Vy  34).    Following  state  statutory  construction. 

Approved  in  Yocum  t.  Parker,  134  Fed.  212,  67  C.  C.  A.  227,  con- 
struing Missouri  statute  and  devise  thereunder  as  vesting  fee  limpid 
subject  to  be  devested  on  death  of  devisee  without  living  issue. 

Syl.  3  (V,  34).    Estoppel  of  heirs  by  grantor's  deed. 

Approved  in  Ward  v.  Foley,  141  Fed.  366,  contract  to  sell  grantor*^ 
interest  in  three  hundred  and  twenty  acres  of  land  at  $14  per  acre  if 
sale  of  interest  in  land  at  rate  of  $14  for  each  acre  in  entire  tract; 
Cooper  V.  Burns,  133  Fed.  404,  under  Neb.  Comp.  St.  1903,  c  63,  |  8, 
relating  to  conveyances  as  contracts  of  married  women,  wife  Joining 
with  husband  in  mortgage  of  land  in  which  she  had  life  estate  cannot 
assert  that  after-acquired  title  to  fee  did  not  inure  to  mortgagee; 
Wheeler  v.  Young,  76  Conn.  48,  55  Atl.  672,  title  acquired  by  one  a 
year  after  giving  warranty  deed  without  title  in  fact  or  of  record  does 
not  inure  to  grantee  who  failed  to  examine  record,  as  against  bona  fide 
mortgagor  of  grantor;  Henderson  ▼.  Beatty,  124  Iowa,  166,  99  N.  W. 
717,  agreement  to  convey  right,  title  and  interest  is  not  agreement  to 
convey  fee  simple,  though  subsequent  clause  provides  for  execution  of 
warranty  deed  on  payment  of  price;  Johnson  v.  Mutual  Life  Ins.  Co., 
113  Ky.  888,  69  S.  W.  756,  married  woman  is  estopped,  as  against 
bona  fide  purchaser,  from  denying  recital  in  deed  of  separate  property 
that  she  had  received  consideration;  Bradley  Estate  Co.  r.  Bradley,  97 
Minn.  166,  106  N.  W.  112,  holding  indenture  under  which  respond- 
ent claimed  was  conveyance  in  praesenti,  estopping  grantor  from 
taking  conveyance  and  asserting  title  against  prior  grantee;  Weeks 
V.  Wilkins,  139  N.  C.  218,  51  S.  E.  910,  bargain  and  sale  deed 
containing  warranty  clause  estops  infant  grantor  from  setting  up  after^ 
acquired  title  where  he  failed  to  disaffirm  on  attaining  majority;  Flan- 
ary  v.  Kane,  102  Va.  566,  567,  46  S.  E.  681,  grantor  in  deed  of  bargain 
and  sale  cannot  acquire  existing  encumbrance  and  assert  it  agaiait  kii 
grantee.    See  105  Aul  St.  Bep.  862,  note. 
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(T,  34.)  Miseenaneous.  Cited  In  Pratt  v,  RatUiT,  10  OkL  174,  61 
PitS25«  at  to  what  judgmenta  are  rea  adjudicata. 

11  How,  32S  Sei,  13  U  717,  WEATHERHEAD  v.  BA8KEHVILLE. 

Syl  5  (Vp  39),     Secondary  Evidence— Prdimiuary  proof. 

Approved  in  Brown  r,  Harkins,  131  Fed,  66,  65  C.  C.  A.  301 ,  in  ae* 
tioD  bj  distiller  to  recover  revenue  ta^es  wrongfullj  impoved,  evidetice 
that  plaintiff  'b  booka  bad  been  taken  from  bim  and  earned  to  collector  '• 
office  asd  later  to  revenue  agent  ^a  office^  and  last  aeen  three  veara  after 
esd  of  criminal  case  against  plaintiff,  and  search  mada  in  agent ^a  office, 
11  iiuufficient  to  admit  oral  evidence  of  contenta, 

11  How.  382  375,  13  L.  730,  PARKS  r.  BOSa 
Bfl.  t  (T,  40).    When  verdict  directed. 

Apprared  in  Gnnn  v.  Union  R.  B,  Co.,  27  R.  X,  327,  62  Atl.  121,  np- 
boldi&g  Lawa  1S90,  e.  251«  §  11,  autborizing  supreme  court  to  direct 
jndpnent  without  any  further  trial  by  jury. 

Syll  (V,  41).     Liability  of  agent  on  principal's  contTact, 

ApproTed  in  Dunn  v.  Foley,  78  Conn.  673,  63  Atl.  123,  reglstmr  of 
voten  tuthorized  by  statute  to  appoint  assistant  for  each  vtitinfir  4li^ 
trict  to  be  paid  out  of  treasufy  is  not  peraooally  liable  for  servicea  of 

tffiiiUnt. 

11  How.  437-461,  13  L.  761,  WEBSTER  ▼,  REID. 

BflB  (y,  45).    Judgment  in  personam  without  notice  U  void. 

AppWT^  in  Cella  Com.  Co.  ▼,  Bohlinger,  147  Fed.  422,  holding  Ar- 
kaoMa  tet  of  1901,  authorizing  personal  judgment  against  foreign  cor- 
poration oa  cause  of  action  in  favor  of  resident  on  service  on  state 
•aditor;  Hill  v.  Henry,  66  N.  J.  Eq.  156,  57  Atl.  556,  Chancery  Act,  | 
l^T  fitoviding  for  publication  against  unascertained  heirs,  devisees,  or 
F^'io&al  representatives,  and  decree  against  them  by  claaa  deaignation 
^^7t  does  not  apply  to  suits  to  quiet  title. 

%L  3  (V,  47).    Deprivation  of  jury  in  legal  actiona. 

hptmd  in  Raamuasen  w.  United  States.  197  IT.  8.  625,  528,  49  U 
**5,  «W,  25  Sup.  Ct.  514,  holding  void  31  Stat.  358,  c.  786,  providhig 
"*t  )&  trials  for  misdemeanors  in  Alaska  six  jurors  shall   conatitutR 

■^^  jury  J  Carlson  v.  Sullivan,  146  Fed.  480,  party  in  posBCBaion  of 
'*°JtClmniing  whole  title,  is  entitled  to  right  to  jury  trial  on  issue  of 
°^;  Seliner  ▼,  McKay,  2  Alaska,  566,  in  action  to  quiet  title  Issues 
^  title,  ouster  and  damages  raised  by  pleadings  are  triable  by  jury; 
^itGrissom,  12  OkL  330,  331,  72  Pac,  375,  commenced  prior  to  1901, 
'*™*fldiag  cause  to  give  parties  to  action  to  assess  value  of  improve- 
Benti  made  on  land  by  occupying  claimanta  as  provided  by  act  of  1901* 
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11  How.  461-480,  13  L.  771,  VAN  BUBEN  ▼.  DIGGES. 

Syl.  1  (V,  50).     Setoff  of  damages  against  building  contract. 

Approved  in  Bichardson  v.  Lowe,  149  Fed.  632,  though  fraud  inducing 
purchase  of  property  waived  by  laches  as  ground  for  rescission  of  con- 
tract, purchaser  may  plead,  resulting  damages  as  failure  of  considezm- 
tion  in  defense  of  action  on  purchase  money  note;  Williams  t.  Neely, 
134  Fed.  7,  69  L.  B.  A.  232,  67  C.  C.  A.  171,  partial  failure  of  eonaid- 
eration  resulting  from  defect  of  title  is  good  defense  pro  tanto  to 
action  on  purchase  money  note;  dissenting  opinion  in  Dieckerhoff  ▼. 
United  States,  136  Fed.  549,  69  G.  G.  A.  255,  majority  holding  where 
importers  failed  to  return,  on  collector's  demand,  merchandise  delivered 
without  examination,  there  can  be  no  recovery  on  bond  given  under 
Bev.  St.,  S  2899,  without  proof  of  actual  damages. 

11  How.  480-492,  13  L.  779,  CONBAD  v.  GBIFFEY. 

Syl.  1  (V,  51).    Corroboration  of  impeached  witness  by  declarations. 

Approved  in  Burks  v.  State,  78  Ark.  274,  93  S.  W.  984,  following 
rule;  Legere  v.  State,  111  Tenn.  375,  77  S.  W.  1061,  where  witness  in 
murder  case  made  prior  statements  contradicting  those  made  on  trial, 
corroborative  statements  made  while  negotiating  for  immunity  are  inad- 
missible. 

11  How.  652-570,  13  L.  809,  UNITED  STATES  ▼.  HUGHEa 
Syl.  2  (V,  55).    Bights  and  remedies  of  government  as  land  owner. 
Approved  in  Lynch  ▼.  United  States,  13  Okl.  145,  73  Pae.  1096,  ap- 
plying rule  in  considering  sufficiency  of  petition  by  government  to  can- 
cel patent  for  fraud.    See  101  Am.  St.  Bep.  170,  note. 

11  How.  687-609,  13  L.  824,  HOGG  v.  EMEBSON. 

Syl.  4  (V,  58).     Patents — Specification  control  drawings. 

Approved  in  Bobins  etc.  Belt  Co.  v.  American  Boad  Mach.  Co.,  145 
Fed.  927,  upholding  Bobins  patent  No.  571,604,  for  belt  conveyor,  valid 
and  infringed. 

11  How.  663-669,  13  L.  857,  UNITED  STATES  t.  TUBNEB. 
Syl.  2  (V,  59).    Judicial  notice  of  Spanish  titles  and  lawa. 
See  113  Am.  St.  Bep.  869,  873,  note. 

11  How.  669-676,  13  L.  859,  BENNETT  t.  BUTTEBWOBTH. 

Syl.  2  (V,  60).    Distinction  between  law  and  equity. 

Approved  in  Chapman  v.  Yellow  Poplar  etc.  Co.,  143  Fed.  206,  where 
bill  sought  reconveyance  and  damages  for  breach  of  contract  under  whieli 
•conveyance  made,  court  could  compel  separation  by  filing  of  declaration 
at  law  for  damages;  Davidson  etc.  Imp.  Co.  v.  Parlin  etc.  Co.,  141  Fed. 
40,  simple  contract  creditor  who  has  not  reduced  his  demand  to  judg- 
ment and  exhausted  remedy  at  law  cannot  have  claim  adjudicated  in 
federal  .equity  court;   Anglo-American  etc.  Co.  v.  Lombard,  132  Fed. 


Katw  on  U.  8.  Eetwrti. 


12  How.  24  87 


731,  6d  C  C.  A.  89f  In  ac^tion  at  law  to  enforce  stockhoiaer's  UaUUitj, 
^fcndiat  cannot  set  off  iii«iebtedito«i  of  eorporution  to  bitn. 

9fl$  (Vf  62).    Be\*i8ion  in  appelljite  eoart  of  errors  mpparent, 
Approrcd  in  Nichols  v.  Board  of  Cornmrs.  Albany  County,  13  Wyo.  $, 
76  Be,  682,  where  final  judgment  is  not  supported  by  pleadings  or 
torHo^,  it  may  be  yacated  on  error  on  record  proper  without  bill  of 
^xcc^tiuju^  though  no  exception  taken  to  proceedings  below. 


XII  HOWARD. 


18  How.  24  39,  13  L,  877.  THREDGILL  ▼.  PINTARD. 

8yL  J  {V,  66).     Purchase  money  lien  on  sale  by  pre-empt  loner. 

Appmved  in  Petroski  v.  Hinzgohr,  144  Mich.  358,  108  N.  W.  7S, 
^feadiBt  entering  complainant's  land  and  cutting  timber  thereon 
under  bill  of  sale  of  all  timber  defendant  might  remove  prior  to  eer- 
tiia  dtte,  knowing  complainant  relied  on  tax  title,  could  not  acquire 
^rii^l  title  and  hold  adversely  to  complainant;  Nicholson  v.  Cong- 
don,  95  Minn.  194^  103  N.  W.  1036,  where  application  to  locate  land 
uiid«f  Chippewa  treaty  of  1855  is  accepted  and  approved  by  land 
dipirtiD^flt^  equitable  title  Tests  in  applicant  though  price  not  then 

li  How  6159,   13  I*.   889,  FABMERS*   BANK   OF   VIRGINIA  ▼. 

GR0TE8. 

@7l  1  (V^  68).     Rescission  of  contest — Statu  quo. 

Appnjted  in  Buskirk  Bros.  v.  Peck,  57  W.  Va.  372,  60  8.  E.  437, 
applying  rule  in  construing  forfeiture  elautie  in  contract  of  sale  of 
^W  on  tract  to  be  cut  and  removed  within  specified  time. 

B7I  t  (Yy  68).    Aeeord  and  satisfaction  as  defense  to  judgment. 
8«e  100  Am,  St.  Rep.  419,  note, 

>2How,  79-87,  13  L.  901,  nARRTS  v.  RUNNELS. 

^yl  1  (Y,  70)«     Contracts  in  contravention  of  statute. 

Approved  in  Iowa  etc.  Mining  Co.  ▼.  United  States  ete*  Co.,  146 
"ed.  430^  where  foreign  eor|x»ratLon  was  acting  as  corporation  in 
Iowa  at  time  it  made  contract  sued  on,  it  is  no  defense  to  action 
^«reon  that  it  had  not  complied  with  Code  Iowa,  {  1637,  relating 
to  filing  of  articles  of  incorporation  by  foreign  corporations;  State 
▼«  American  Book  Co.,  69  Kan.  10,  76  Pac.  414,  1  K  R.  A.  (N,  8.)  ' 
1^1,  contracts  made  with  foreign  corporation  before  it  has  obtained 
P^^itian  to  do  business  in  state  are  not  subject  to  cancellation  for 
«a«li  reason. 
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Syl.  2  (V,  72).    Contract  contravening  statute  imposing  penaltj. 

Approved  in  Montgomery  v.  Whitbeck,  12  N.  D.  393,  96  N.  W. 
329,  where  all  policy-holders  in  mutual  insurance  company  are  on 
same  footing,  no  estoppel  will  be  indulged  against  any  member  as* 
sorting  ultra  vires  nature  of  business  done;  Poling  ▼.  Board  of 
Education,  56  W.  Va.  256,  49  8.  E.  150,  contract  in  violation  of  stat- 
ute against  corruption  in  office  is  void  and  unenforceable. 

12  How.  88-97,  13  L.  905,  UNITED  STATES  v.  BEOMLEY. 

Syl.  2  (V,  74).    Bevenue  laws  within  appeals  act. 

Approved  in  Bryant  Bros.  Co.  v.  Bobinson,  149  Fed.  325,  on  re- 
moval of  equity  suit  to  federal  court  it  must  conform  to  practice  in 
force  in  such  court. 

12  How.  139-159,  13  L.  927,  BUSSELL  v.  SOUTHABD. 

Syl.  1  (V,  77).    Equity  practice  not  variable  by  states. 

Approved  in  James  v.  Gray,  131  Fed.  408,  65  C.  C.  A.  385,  1oa» 
made  by  wife  to  husband  from  separate  estate  is  provable  as  debt 
against  his  estate*  in  bankruptcy,  without  regard  to  its  enforce- 
ability under  state  laws. 

Syl.  2  (V,  77).    Parol  to  show  absolute  deed  mortgage. 

Approved  in  Weiseham  v.  Hocker,  7  Okl.  254,  54  Pae.  465,  and 
Welborn  v.  Dixon,  70  S.  C.  115,  49  8.  E.  234,  both  following  rule. 

Syl.  3  (V,  78).  Inadequacy  of  consideration  as  evidence  of  mort- 
gage. 

Approved  in  Collins  v.  Denny  Clay  Co.,  41  Wash.  143,  82  Pae.  1014^ 
where  decedent,  being  insolvent  and  indebted  in  large  sum,  of  which 
he  owed  defendant  less  than  $8,000,  surrendered  $27,000  worth  of 
stock  in  satisfaction  of  $3,500  of  his  debt  to  them,  reserving  bat 
four  months  to  pay  debt  and  reclaim  stock,  transaction  was  mort- 
gage and  right  of  redemption  not  lost;  Hursey  v.  Hursey,  56  W.  Va. 
157,  49  S.  E.  370,  where  at  time  of  execution  of  deed  grantee  paid 
debt  for  grantor  and  parties  intended  that  sum  so  paid  should  be 
debt  due  from  grantor  to  grantee  and  secured  by  deed,  payment  will 
be  so  treated. 

Syl.  5  (V,  79).    Belease  to  mortgagee  in  possession. 

Approved  in  Carveth  v.  Winegar,  133  Mich.  38,  94  N.  W.  883, 
declaring  warranty  deed  accompanied  by  contract  to  return  to  vendor 
half  of  proceeds  of  sale  to  be  mortgage;  Liskey  ▼.  Snyder,  66  W. 
Va.  623,  49  S.  E.  520,  setting  aside  release  of  equity  of  redemption; 
dissenting  opinion  in  Stuart  v.  Hauser,  9  Idaho,  78,  72  Pae.  727, 
majority  holding  in  equity  suit  by  grantor  to  have  deed  absolute 
declared  mortgage  findings  of  trial  court  in  form  of  deed  not  die* 
turbed  where  evidence  conflicts. 
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12  How.  22^6-327 


I 


12  How.  256-272,  13  L,  978,  BUNDAS  v.  HITCHCOCK. 
S;l   2    (Y^     87).     Substantial     eomplmnce     with     acknowlodgnieBl 

S««  108  Am-  St.  Bep.  570^  note. 

12  How.  272  284,  13  K  985,  CLABK  v.  BABNWEIX. 

Sjl2  (T,  89).     Bill  of  Ittdiog— Exception— Dangers  of  sea. 

Approved  in  Tbe  Folmlna,  143  Fed.  639,  under  bill  of  lading  ex- 
empting vessel  from  liability  for  damage  from  sweating  or  sea  water, 
ship  not  liable  where  she  was  seaworthy  and  cargo  properly  stowed, 
Sfid  ibown  that  there  was  no  negligence  daring  yoyage  aecountabla 
for  entry  of  sea  water. 

ByL  5  (V,  90).     Loss  where  damage  by  excepted  periL 

Approved  in  Carr  v.  Texas  etc.  By.  Co.,  194  U.  S.  432,  48  L.  1057, 
24  Sap.  Ct.  663,  burden  of  showing  fire  caused  loss  of  shipment  of 
eotton  was  doe  to  negligence  of  carrier  is  on  shipper  where  bill  of 
UdiDg  eontains  provision  exempting  carrier  from  liability  for  dam- 
ir»  csuaed  by  fire;  The  La  Kroma,  138  Fed.  938,  ship  is  relieved 
fwn  liability  for  shortage  in  weight  of  shipment  of  bales  of  fibre 
stder  bill  of  lading  reciting  ''not  responsible  for  weight  nor  quaJ^ 
'tJt  fiof  loose  bales,''  where  it  shows  all  bales  shipped  were  de* 
^ntt^;  Lazanes  v.  Barber,  136  Fed.  536,  69  C.  C.  A.  310,  upholding 
*offi<!ieiicy  of  evideoce  to  show  that  goat  skins  injured  by  brine 
leiking  from  citron  barrels  stowed  near  skins;  Nashville  etc.  By. 
Co,  T.  Stooe,  112  Tenn.  371,  79  S.  W*  1036,  applying  rule  to  sbipment 

87I  6  (Y,  92)«    Bill  of  lading — Bnrden  to  prove  conditioii* 
B««  105  Am.  St.  Bep.  353,  note. 

^How.  293-299,  13  L.  993,  ACHISON  v.  HUDDLE80N. 
87I  I  (V,  94).     Compact  between  Maryland  and  United  States, 
Cited  in  Wheeling  etc.  R.  B.  Co.  ▼.  Town  of  Triadelphia,  58  W.  Va. 

^  52  8.  E.  501,  arguendo. 

^^How.  299  327,  13  L.  9&6,  COOLEY  v.  BOARD  OF  WARDENS  OF 
THE  PORT  OF  PHILADELPHIA. 

S7I'  3  (V,  95).    Contemporaneous  construction  of  constitution. 

Approved  in  State  ▼.  Northern  Pac.  By.  Co*,  95  Minn.  47,  103  N* 
"■  732,  foreign  railway  doing  buainess  here  and  paying  taxes  under 
pow  earnings  law,  upon  which  no  demand  made  for  liRting  of  credits, 
^  not  prevented  by  failure  to  list  credits  from  deducting  debts  from 
««%;  Ex  parte  Anderson,  45  Tex.  Cr.  399,  81  S.  W,  987,  city  court 
fas4  no  jurisdiction  to  try  accused  for  alleged  violation  of  state  penal 
itatttte. 
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Syl.  6  (V,  96).     Commerce — State  pilot  laws. 

Approved  in  Olsen  v.  Smith,  195  U.  S.  341,  49  L.  229,  25  Sup.  Ct. 
52,  upholding  Texas  pilotage  laws;  Allen  v.  Reed,  10  Okl.  124,  60 
Pac.  788,  holding  void  Stat.,  c.  23,  relating  to  changing  of  county 
scats  void  as  conflicting  with  act  of  Congress  of  1893,  relating  to 
opening  of  Cherokee  Outlet. 

12  How.  347-360,  13  L.  1017,  RICH  v.  LAMBERT. 

Syl.  1  (V,  104).     Appeal — Amount  in  dispute — Separate  libels. 

Approved  in  The  Joseph  B.  Thomas,  148  Fed.  767,  where  number 
of  libelants  join  in  suit  in  admiralty  for  wages,  their  claims  cannot 
be  added  together  to  give  appellate  jurisdiction;  Feely  y.  Bryan, 
55  W.  Va.  591,  47  S.  E.  310,  where  several  creditors  with  separate 
demands  attack  mortgage  as  preference  and  decree  adjudges  prop- 
erty to  be  for  benefit  of  creditors  and  orders  particular  sums  to  aey* 
eral  creditors,  such  sums  cannot  be  added  so  as  to  give  appellate 
jurisdiction. 

12  How.  361-367,  13  L.  1023,  UNITED  STATES  v.  BEID: 
Syl.  1  (V,  106).  State  practice  does  not  govern  federal  crimes. 
Approved  in  Wiemer  v.  Louisville  Water  Co.,  130  Fed.  255,  deci- 
sion of  highest  state  court  denying  mandamus  to  compel  certain  ac- 
tion by  water  company  is  not  binding  on  federal  court  in  equity 
suit,  where  under  state  statutes  court  must  necessarily  have  held  that 
mandamus  did  not  lie  against  defendant;  Trafton  y.  United  States, 
14?  Fed.  514,  arguendo. 

Syl.  3  (V,  107).  Admissibility  of  evidence  governed  by  state 
law. 

Approved  in  Virginia  y.  Felts,  133  Fed.  93,  competency  of  witness 
is  governed  by  state  law  on  trial  of  defendant  in  criminal  case  who 
has  removed  case  into  federal  court. 

12  How.  443-465,  13  L.  1058,  THE  PROPELLER  GENESEE  CHIEF 
V.  FITZIIUGH. 

Syl.  2  (V,  114).     Limits  of  admiralty  jurisdiction. 

Approved  in  Arnold  y.  East  in,  116  Ky.  699,  76  S.  W.  856,  where 
home  port  of  vessel  was  in  Indiana,  recording  of  mortgage  thereon 
in  Kentucky  is  not  constructive  notice  to  creditors. 

Distinguished  in  Cleveland  etc.  Ry.  Co.  v.  Druien,  118  Ky.  247,  80 
S.  W.  780,  where  carrier  contracted  in  Illinois  to  carry  freight  into 
Kentucky,  and  that  it  should  not  bo  liable  for  loss  by  fire,  such 
limitation  being  valid  in  Illinois  but  void  here,  and  cargo  burned  in 
Illinois,  limitation  of  liability  in  contract  was  good  defense  in  suit 
in  Kentucky. 
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Sjl  9  (Y,  121).     CoUisicn — Necessity  for  lookout. 

Approved  in  Klutt  y.  Philadelphia  etc.  By.  Co.,  142  Fed.  396, 
liolding  tug  liable  for  running  down  decedent  who  was  in  rowboat 
is  liTer,  where  tug  had  no  lookout;  Brigham  y.  Luckenback,  140  Fed. 
325,  holding  tug  liable  for  collision  with  sailing  vessel  where  tug 
had  no  proper  lookout,  though  tug's  wheel  jammed;  The  Tarpon,  132 
Fed.  278,  spplying  rule  where  steamer  collided  with  drifting  scow; 
The  Dauntless,  129  Fed.  722,  64  C.  C.  A.  243,  holding  steamer  in 
fault  for  collision  in  river  with  two  launches  made  fast  together  in 
which  lannehes  sunk. 

Syl  11  (V,  123).    Collision — Duty  of  steamer  passing  ship. 

Apiffoved  in  The  Dauntless,  129  Fed.  723,  64  C.  C.  A.  243,  holding 
tteaaer  in  fault  for  collision  in  river  with  two  launches  made  fast 
together  in  which  launches  sunk. 

12  How.  466-472,  13  L.  1068,  FBETZ  v.  BULL. 

8yL  3  (V,  125).    Admiralty—Who  must  be  libelant. 

Approved  in  The  Trader,  129  Fed.  472,  mere  volunteer  to  whom 
thiJDB  for  damages  by  collision  have  been  assigned  solely  for  pur- 
pose of  rait  cannot  prosecute  such  claims  in  admiralty. 

12  How.  472-598,  13  L.  1071,  GAINES  y.  BELF. 

87L  2  (Y,  126).     Confession  of  bigamy  to  show  marriage  void. 

Approved  in  Bowman  y.  Little,  101  Md.  293,  61  Atl.  227,  evidence 
that  plaintiff  and  deceased  lived  together  at  house  of  plaintiff's 
>w^her  daring  day,  and  at  hotel  at  night,  for  less  than  week,  and 
that  mother  visited  them  at  house  of  ill-fame,  where  they  were  liv- 
iag  together,  is  inadmissible  to  impugn  validity  of  subsequent  mar* 
"^  between  parties. 
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13  How.  40-52,  14  L.  42,  UNITED  STATES  ▼.  PEBBEIBA. 

Syl.  1  (V,  133).    Award  by  claims  commissioner — Judicial  powenL 

Approved  in  American  etc.  Min.  Co.  v.  Brennan,  20  Colo.  App.  447» 
79  Pac.  752,  Mills'  Ann.  St.,  §  3637,  authorizing  land  commissioner* 
to  cancel  lease  obtained  by  fraud,  is  not  void  as  conferring  jadieltl 
power. 

13  How.  54-56,  14  L.  48,  BABROW  v.  HILL. 

(V,  136.)  Miscellaneous.  Cited  in  Barber  Asphalt  etc.  Co.  ▼.  Mor> 
ris,  132  Fed.  956,  67  L.  B.  A.  761,  66  C.  C.  A.  55,  upholding  grmnt 
of  mandamus  by  circuit  court  of  appeals  commanding  circuit  jndge 
to  vacate  order  staying  proceedings  in  suit  therein  or  claim  agatost 
city  pending  appeals  in  state  court. 

13  How.  57-70,  14  L.  49,  BBADPOBD  v.  UNION  BANK  OP  TEN- 
NESSEE. 

Syl.  3  (V,  137).  Beformation  of  title  bond  to  conform  to  inton* 
tion. 

Approved  in  Marshall  ▼.  Homier,  13  Okl.  275,  74  Pac.  371,  aetio» 
lies  by  grantor  to  reform  deed  where  by  agreement  growing  eirops* 
were  to  be  reserved  and  such  resevation  is  omitted  by  mutual  mis- 
take. 

13  How.  71-92,  14  L.  65,  BICHMOND  ETC.  B.  B.  CO.  v.  LOUISIANA 
B.  B.  CO. 

Syl.  3  (V,  140).    Public  grants  construed  in  public's  favor. 

Approved  in  Knoxville  Water  Co.  v.  Knoxville,  200  U.  S.  85,  60 
L.  359,  26  Sup.  Ct.  224,  establishment  of  municipal  authority  under 
subsequent  legislative  authority  does  not  impair  prior  exclusive  fran- 
chise granted  to  water  company;  Wheelwriglit  v.  Commonwealth,  m 
Va.  517,  49  S.  E.  649,  reciting  history  of  litigation. 

13  How.  101-115,  14  L.  68,  WILLIAMSON  v.  BAEBETT. 

Syl.  2  (V,  145).    Negligence  not  excused  by  other's  negligence. 

Approved  in  Metropolitan  etc.  By.  Co.  ▼.  Arnold,  67  Kan.  264,  78 
Pac.  858,  applying  rule  where,  though  decedent  was  negligent  in  go- 
ing on  tracks,  yet  motorman  could  have  avoided  accident  by  ezereiee 
of  proper  care. 
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13  How.  115-173 
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8yl  3  ^V,  145).     CoIliaioD — Valoe  of  charter  m  damages. 

Approved  in  Tbe  Loch  Trool,  150  Fed.  430,  deD^riog  demurrage  where 
owners  had  two  other  eeaworthj  vessels  laid  up  and  repairs  on  in- 
jured ship  not  -commenced  QQtU  seven  months  after  accident;  The 
North  Star,  140  Fed.  264,  allowing  demurrage  as  damages  for  col- 
lifion;  The  Cumherland,  135  Fed.  236,  where,  at  instance  of  claim- 
tat,  eoflt  of  repairing  vessel  injured  in  collision  is  adopted  as  meas- 
vtt  of  damages  to  libelant^  claimant  maj  recover  demurrage  for  loss 
4}f  use  to  time  of  sale  where  she  was  told  before  repairs  could  have 
keti  completed. 

13  How,  116-150,  14  L.  75,  MITCHEIiL  ▼.  HABMONY. 

Sjl  1  (Y,  147).    Federal  court  follows  state  practice. 

Approved  in  Pittsburgh  Bj.  Co.  v.  Bloomer,  146  Fed.  721,  npHold' 
mg  ioBtruetion  in  action  against  street  railway  for  injury  to  passen- 
ger,  hj  being  thrown  hj  sudden  starting  of  car. 

Sjl  0  (Y,  150).     Superior's  order  no  defense  to  officer's  trespass. 

Approved  in  Saxlehner  ▼.  Eisner,  140  Fed.  941,  holding  exeeutive 
officeri  of  corporation  jointly  liable  with  it  for  infringement  of  trade- 
mark; O^eiUy  De  Camara  ▼.  Brooke,  135  Fed.  387,  holding  military 
governor  of  Cuba  persanally  liable  for  deprivation  of  franchise  to 
eonduet  slaughterhouse  in  Havana,  granted  under  Spanish  law, 
See  106  Am.  St.  Bep.  727,  note. 

Distinguished  in  Glucose  etc.  Co.  ▼.  St-  Louis  etc.  Co.,  135  Fed. 
541,  president  of  solvent  corporation  cannot  be  joined  with  corpora- 
tion as  defendant  in  bill  for  injunction  and  accounting  for  infringe- 
isent  of  patent  by  corporation. 

6yL  7  (V,  151).    Jurisdiction  over  trespass  in  foreign  country. 

Approved  in  dissenting  opinion  in  Slater  ▼.  Mexican  National 
B-  B.  Co.,  194  U.  8,  134,  48  U  906,  24  Sup,  Ct.  681,  majority  deny 
iAg  federal  court ^s  jurisdiction  over  action  founded  on  liability  for 
death  by  wrongful  act  created  by  Mexican  laws. 

M  How.  150-173,  14  L.  91,  BUCKINGHAM  r.  McLEAN. 

6yl.  1  (Y|  152).  General  appearance  waives  service  of  citation  on 
jippeaL 

Approved  In  dissenting  opinion  in  Fisher  t.  Crowley,  57  W,  Ya. 
S29^  50  8.  E.  428,  majority  holding  material  defect  in  summons  in 
eonrt  of  record  with  respect  to  time  or  place  of  return  is  not  waiveil 
by  pleading  to  merits  after  overruling  motion  to  quash,  to  which 
exeeption  taken. 

Syl.  5  (V,  153).    Insolvency  defined. 

Approved  in  Begina  Music  Box  Co.  v.  Otto,  65  N.  J.  Eq.  5S7,  56 
Atl.  717^  where  corporation  borrows  money  on  mortgages  and  knows 
that  if  it  fails  to  secure  Joan  it  may  suspend  business,  it  does  not 
contemplate  insolvency  withio  meaning  of  P.  L.  1S96,  p.  29S,  g  64> 
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13  How.  183-190,  U  L.   106,  COFFEE  ▼.  PLANTER'S  BANK  OP 
TENNESSEE. 

Syl.  1  (V,  157).    Federal  suit  by  assignee  of  note. 

Approved  in  Utah-Nevada  Co.  v.  De  Lamar,  133  Fed.  122,  66  C* 
C.  A.  179,  federal  court  has  no  jurisdiction  over  suit  by  assignee  of 
oral  contract  to  recover  money  due  thereon  unless  record  showi  as* 
signor  could  have  sued  therein. 

13  How.  190-198,  14  L.  108,  WEEMS  v.  GEORGE. 
Syl.  4  (V,  158).     Erroneous  rulings  on  evidence — Trial  to  court. 

Approved  in  Streeter  y.  Sanitary  Dist.  of  Chicago,  133  Fed.  131, 
66  C.  C.  A.  190,  refusing  to  reverse  for  improper  admission  of  evi- 
dence where  case  tried  to  the  court. 

13  How.  198-212,  14  L.  Ill,  LORD  ▼.  GODDARD. 
Syl.  1  (V,  158).    Deceit — ^Fraudulent  intent  necessary. 

Approved  in  Pittsburgh  Life  etc.  Co.  v.  Northern  ete.  Ing.  Co., 
148  Fed.  675,  affirming  140  Fed.  d92,  holding  fact  that  written 
statement  of  officers  of  insurance  company  in  negotiating  sale  of 
business  were  incorrect  as  to  premiums  collected  and  sums  due  from 
agents,  does  not  support  action  for  deceit,  where  statements  prepared 
by  employees  for  company's  own  use;  Kimber  ▼.  Young,  137  Fed. 
748,  70  C.  C.  A.  178,  applying  rule  in  action  for  deceit  in  sale  of 
corporate  bonds  where  defendant  stated  he  knew  bonds  were  good 
and  would  be  paid  at  maturity;  Spead  v.  Tomlinson,  73  N.  H.  61, 
59  Atl.  380,  holdiug  patient  submitting  to  treatment  by  Christian 
Science  healer  cannot  recover  for  deceit  based  on  statements  that 
he  could  cure  her. 

13  How.  250-261,  14  L.  133,  GLENN  v.  UNITED  STATES. 
Syl.  1  (V,  163).     Private  survey  not  evidence. 

Approved  in  United  States  v.  Montana  Lumber  etc.  Co.,  196  U.  8. 
578,  49  L.  605,  25  Sup.  Ct.  367,  private  survey  is  inadmissible  to 
show  that  land  from  which  timber  cut  will  be,  when  surveyed,  with- 
in railroad  grant. 

13  How.  268-273,  14  L.  140,  NEVES  v.  SCOTT. 
Syl.  1  (V,  165).     Federal  equity  independent  of  state  law. 

Approved  in  James  v.  Gray,  131  Fed.  408,  413,  65  C.  C.  A.  885, 
loan  made  by  wife  to  husband  from  separate  estate  is  provable 
against  his  bankrupt  estate,  irrespective  of  its  enforceabilitj  under 
state  law. 
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13  How.  274  344 


13  How.  274  283,  14  L.  143,  DE  FOREST  v.  LAWRENCE. 
SyL  1  (V,  166).     Tariff — Effect  of  commercial  designaiioiu 
ApproTcd   in  Brennan   ▼.  United  States,   136   Fed.  746|  747,  09  0. 

C.  L  3d5,  limes  in  brine  are  not  dutiable  as  '  ^  limes  ^'  under  tariff 

ittof  ld97|  but  as  ** fruits  in  brine." 

n  How.  307^44,  14  U  157,  PHILADELPHIA   ETC.    B.  B.  Co.  w. 
HOWARD* 

Syl,  I  (V,  169)*     Conaoliilation  of  corporations — Estoppel. 

Approved  in  Wiscoosin  Lumber  Co.  v,  Greene  etc.  Tel.  Co.,  127 
Iowa,  355,  1U9  Am.  St.  Rep.  387.  101  N.  W,  744,  69  L.  R.  A.  968, 
e&r]K>^tion  wtiich  in  retum  for  stock  subscriptions  agreed  to  give 
ftoekboldera  certain  privileges  is  estopped  to  deny  its  oiHccrs  au- 
titorit;  to  make  contracts. 

Syl.  5  (V,  170).    Deposition  of  witness  at  former  trial. 

Apprroved  in  Toledo  Traction  Co.  ▼.  Cameron,  137  Fed.  60,  69  C. 
C  A,  28,  sdmitting  testimony  of  witness  given  on  former  trial  where 
vitnesi  is  without  district  and  more  than  one  hundred  miles  from 
flaee  of  triaL 

8yL  9  (V,  170).    Estoppel  to  deny  covenant  maintained  In  prior 
mdu 

Approved  in  Long  ▼.  Lock  man,  135  Fed.  199,  where  decedent  had 

fiM  fworn  plea   to  jurisdiction   to   involuntary   bankruptcy   proceed- 

inga  ia  Arkansas,   alleging   residence    in   Colorado,   and    proceedings 

diaznisied,    bankrupt's    administrators    are    estopped    in    bankruptcy 

proceedings  commenced  in  Colorado  from  denying  bis  Colorado  resl- 

dence;  Morrison  v.  Atkinson,  16  Okl.  575,  85.  Pac.  473,  where  party 

on  appeal  to  district  court  asked  dismissal  because  of  failure  of  op- 

pontnt  to  comply  with  rule  as  to  de|josit  for  costs,  he   cannot,  on 

appeal  from  district  court,  claim  invalidity  of  rule;  dissenting  opin* 

ion  in  Jones  v.  Stoddart,  8  Idaho,  227,  67  Pac,  655,  majority  hold* 

ing  It  is  not  error  to  refuse  evidenee  of  aaBtgnmcnt  of  mortgags  le* 

eitring  note,  where  answer  denies  Utle  to  owner. 

Byl-  18  (V,  174).    Damages  for  breach  of  contract— Promts. 

Approved  in  Hadley  Dean  Plate  Glass  Co.  v.  Highlaad  Glass  Co.^ 
143  Ted,  244,  applying  rule  in  action  for  breach  of  contract  for 
maoufactare  and  delivery  of  glass;  In  re  Saxton  Furnace  Co.,  142 
Fed-  296,  where  bankrupt  repudiated  contract  for  purchase  of  ma- 
ebinery,  seller  could  prove  claim  against  bankrupt  estate  for  profit 
on  sale;  Choctaw  etc.  R.  R.  Co.  v.  Jacobs,  15  Okl.  500,  82  Pac.  504, 
denying  right  to  commissions  lost  by  reason  of  unreasonable  delay 
in  ahipmeot  of  goods  where  carrier's  agent  bad  no  means  of  know- 
lug  eonsequences;  Tootle  v.  Kent,  12  Okl.  692,  73  Pac.  315,  apply- 
ing nile  where  merchant's  store  closed  by  virtue  of  wrongful  and 
fraudulent  chattel  mortgage;  Chisholm  etc.  Mfg.  Co.  v.  U.  8.  Canopy 
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Co.,  11  Tenn.  211,  77  S.  W.  1064,  applying  rnle  where  patent  braeketi 
contracted  to  be  manufactured  were  improperlj  made  and  were  VM- 
less. 

13  How.  345-362,  14  L.  173,  VERY  v.  LEVY. 

Syl.  3  (Y,  178).    Accord  and  satisfaction — ^Beceipt  of  goods. 

Approved  in  San  Juan  v.  St.  John's  Gas  Co.,  195  U.  S.  521,  48 
li.  305,  25  Sup.  Ct.  108,  accord  and  satisfaction  results  from  re- 
ceipt under  protest,  in  discharge  of  particular  payment,  of  differoit 
money  medium  from  that  which  was  required  by  contract. 

Syl.  5  (V,  178).    Fraud  must  be  alleged. 

Approved  in  Cella  v.  Brown,  144  Fed.  754,  mere  allegation  that  plan 
of  reorganization  between  street  railways  was  fraudulently  designedg 
without  charging  companies  participated  therein,  is  insufficient. 

13  How.  363-373,  14  L.  181,  DAY  ▼.  WOODWOBTH. 

Syl.  3  (V,  179).    Exemplary  damages,  when  allowed. 

Approved  in  Otto  Kuehne  Pres.  Go.  t.  Allen,  148  Fed.  669,  ezemplmij 
damages  for  death  by  wrongful  act  are  allowable  to  hein  nndtr 
Bev.  St.  Mo.  1899,  §  2866,  only  where  deceased  could  have  reeoverad 
them  had  he  lived;  Western  Union  Tel.  Go.  t.  Gashman,  132  9ad« 
806,  65  0.  0.  A.  607,  denying  punitive  damages  in  action  against 
telegraph  company  for  transmission  and  delivery  of  libelous  mas* 
sage;  Murray  v.  Pannaci,  130  Fed.  531,  65  G.  G.  A.  153,  denying  li^t 
to  exemplary  damages  for  removing  sand  from  beach  in  front  of 
and  upon  plaintiff's  lot;  Louisville  etc.  B.  B.  Go.  t.  Satterwhite,  IIS 
Tenn.  211,  79  S.  W.  112,  in  action  for  negligent  death,  instraetio» 
that  if  negligence  was  given  jury  should  make  proper  additions  bjr 
way  of  punitive  damages,  is  erroneous.  See  101  Am.  St.  Bep.  78^ 
note. 

Syl.  4  (V,  182).    Gounsel  fees  as  damages. 

Approved  in  Lindeberg  v.  Howard,  146  Fed.  470,  in  action  on  !» 
junction  bond,  attorney's  fees  expended  in  obtaining  dissolution  of 
injunction  not  proper  element  of  damage;  Hanna  v.  Sweenej,  78 
Gonn.  493,  62  Atl.  785,  in  action  for  assault  it  is  error  to  inatniet 
that  jury  may  assess  punitive  damages  in  favor  of  plaintiff  aeeord* 
ing  to  their  discretion;  Frantz  v.  Saylor,  12  Okl.  43,  69  Pae.  7M, 
in  action  on  injunction  bond  expense  of  removing  improvementSy 
harvesting  crops,  and  injury  to  pasture  are  not  elements  of  dam- 
age. 

13  How.  381-429,  14  L.  189,  HOWABD  v.  INGEBSOLL. 

(Y,  184.)  Miscellaneous.  Gited  in  Dodge  Go.  v.  Saunders  Co.,  79 
Neb.  447,  97  N.  W.  619,  construing  Comp.  St.  1901,  a.  78,  §  87,  rela^ 
ing  to  streams  which  divide  counties. 
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SjL4  (V,  185).     Navigable  stream  aa  boDndftrf. 

Approved  in  Peoria  v.  Central  Nat.  Bank,  224  HI  54,  79  N.  E. 
2S8,  water's  edge,  and  not  surveyed  meander  line,  is  shore  line  from 
which  lines  should  be  drawn  to  show  water  on  accretion  rights  of 
AdJBeeiit  riparian  owners, 

8yl  I  fV,  186).     Biparian  owners*  right  to  nae  of  stream. 

Approved  ill  Meng  v.  Coffee,  67  Neb.  503,  108  Am,  St.  Bcp.  700, 
93  N.  W.  714,  riparian  owner  cannot^  for  irrigation  purposes,  eon- 
sume  whole  of  water  of  stream  to  detriment  of  other  owoert. 

SjL  9  (Y,  186).    Banks  and  bed  of  river  defined. 
Cited  tn  Harriaon  w,  Fite,  148  Fed.  783,  arguendo. 

13  H<nr,  429-441,  14  L.  210,  NOBRIS  v.  CROCK  EB. 
SjL  2  (V,  187).    Statutes — Repeals  by  implication, 
Appro^?ed  in  Sena  v.  United  States,  147  Fed.  498,  repeal  of  New 
Iffe^ieo  itfttnte  relating  to  appeals,  without  saving  clause,  before  hear« 
MMg  of  pending  appeal,  did  not  deprive  supreme  court  of  jnrisdietion; 
Aiwood  V,  Buckingham,  78  Conn.  429,  428,  62  Atl.  617,  618,  uphold- 
iog^  Act  1905,  fixing  penalty  at  $1,  in  all  pending  suits  under  prior 
fftatate,  for   penalty    for    administrator's    failure    to    file    inventory; 
Peaiacola  etc  B.  B.  Co.  ▼.  State,  45  Fla.  89,  110  Am.  St.  Hep.  69, 
3J   So.   986,   where    pending   appeal    from   judgment    rendered    under 
statute  prescribing  penalty  for  charging  of  excessive   rates  by  car- 
rier, statute   was   repealed,  judgment   cannot   be   enforced;    State   ▼« 
Z*ee,  28  Nev.  390,  82  Pac.  230,  Comp.  Laws,  §  1542,  regulating  prac- 
tice of  medicine  and  authorizing  issuance  of  temporary  licenses,  waa 
wbolly  repealed  by  Stat,  1905,  p.  87,  c.  63;  Bray  v.  Williams,  137  N. 
C.  391.  49  S.  E.  888,  where  defendant  liable  to  penalty  under  statute 
far  failure  to  record   marriage  liceaao,  aubsequent  statute  releasing 
blm  from  liability  is  valid. 

8yL  3  (T,  189).     Bepeals — Vested  rights  in  unenforced  penalty. 

Approved  in  Atwood  v.  Buckingham,  78  Conn»  427,  62  Atl.  618, 
I  act  of  1905,  fixing  penalty  in  pending  suits  for  penalty  for  ad- 
^Kftiinistrator 's  failure  to  file  inventory  as  provided  by  prior  act,  is 
^^k-alid  though  retroactive;  United  States  r.  Sena,  12  N.  M*  414,  78 
^^^ae^  62,  repeal  of  Laws  1901,  p.  190,  e.  99,  deprived  supreme  court 
^^M  jurisdiction  over  criminal  appeals  not  taken  during  term  at  which 
jodgment  rendered^ 

13  How.  447-158,  14  Lw  217,  McAFEE  w,  CBOFFORD. 

^yL  5  (V,  192),     Elements  of  damages  for  trespass. 

Approved  in  Enlow  v.  Hawkins,  71  Kan.  636,  81  Pac.  190,  where 
i^oclted  com  is  purchased  to  feed  cattle  and  it  is  destroyed  by 
▼esdor  at  time  when  such  food  cannot  be  obtained  in  vicinity, 
^T^mgdoer  is   liable   for   loss   in    weight   sustained    by    cattle    through 
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change  of  food;  dissenting  opinion  in  Lesch  y.  Great  Northern  Bj. 
Co.,  97  Minn.  508,  106  N.  W.  957,  majority  upholding  damagea  for 
fright  caused  hy  wrongful  acts  of  defendant's  employees. 

13  How.  458-468,  14  L.  223,  HILL  v.  TUCKEB. 

Syl.  2  (Y,  194).    Judgment  against  executor  ban  coexecntor. 

Approved  in  Coram  v.  Ingersoll,  148  Fed.  174,  judgment  against. 
ancillary  administrator  on  chose  of  action  bars  suit  by  ancillary 
administrator  in  another  state  on  same  cause  of  action. 

13  How.  469-472,  14  L.  227,  GOODALL  t.  TUCKEB. 

Syl.   1    (Y,   195).    Judgment   against  executor  bars  coexecntor. 

Approved  in  Coram  t.  Ingersoll,  148  Fed.  174,  judgment  against 
ancillary  administrator  on  chose  in  action  bars  suit  by  ancillary  ad- 
ministrator in  another  state  on  same  cause  of  action. 

13  How.  472-478,  14  L.  228,  PILLOW  v.  BOBEBTS. 

Syl.  3   (Y,  195).    Statutes — Tax  deeds  presumptive  of  legal  sale. 

Approved  in  Low  Foon  Yin  v.  United  States  etc.  Commr.,  14S 
Fed.  796,  upholding  Chinese  Exclusion  Act  authorizing  government, 
to  secure  Chinese  as  witness  against  himself  in  proceedings  for  de- 
portation for  not  having  certificate;  O'Keefe  v.  Dillenbeck,  15  Okl* 
445,  83  Pac.  542,  upholding  title  held  under  tax  deeds.  See  1081 
Am.  St.  Bep.  554,  note. 

Syl.  4   (V,  196).     Adverse  possession — Color  of  title. 

Approved  in  Tyee  Consol.  Min.  Co.  v.  Langstedt,'  136  Fed.  128^ 
69  C.  C.  A.  548,  while  title  to  public,  land  was  in  United  Stately 
there  is  no  disseisin  sufficient  to  start  limitations  as  against  locator 
of  mining  claim,  prior  to  issuance  of  patent  to  him;  Corkran  Oil 
etc.  Co.  V.  Arnaudet,  111  La.  586,  35  So.  756,  determining  right  ta 
land  by  one  holding  under  tax  deed  after  adoption  of  constitution; 
O'Keefe  v.  Dillenbeck,  15  Okl.  446,  83  Pac.  543,  upholding  titl» 
held  under  tax  deeds. 

13  How.  478-487,  14  L.  231,  UNITED  STATES  v.  HODGE. 

Syl.  1    (V,  200).     Treasury  transcripts  as  evidence. 

Approved  in  United  States  v.  Pierson,  145  /  Fed.  818,  admitting 
treasury  transcript  in  action  on  Indian  agent's  bond,  though  ifc 
contained  items  concerning  which  it  was  not  competent  evidence. 

13  How.  488-498,  14  L.  235,  LAWBENCE  v.  CASWELL. 

Syl.  1  (V,  201).    Tariff — Ad  valorem  not  charged  on  leakage. 

Approved  in  United  States  v.  Shaw,  144  Fed.  332,  under  Comp^ 
St.  1901,  p.  1655,  no  allowance  can  be  made  for  leakage  of  wiM 
in  transit. 
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13  How.  518^28,  14  L.  249,  PENNSYLVANIA  ▼.  WHEEUKG  ETC. 
BRIDGE  CO. 

Sjl  S  (V,  204).  Supreme  court's  original  jurUdictioQ — ^State'f 
Bait 

Approved  in  Louisianm  v.  MissisdippI,  202  TJ.  S.  36^  50  L.  925,  2(1 
Bap.  Ct.  40Sf  upholding  originiil  jurisdiction  over  suit  between 
Louisiana  and  Mlssiflaippi  arising  out  of  enforcement  of  oyster  lawa^ 
mvolvisg  dispute  as  to  boundary;  Missouri  v.  Illinois,  200  U,  b. 
518,  50  L.  578,  26  Sup,  Ct.  268,  refusing  to  eujoiu  discharge  into 
Misai»ippi  river,  through  drainage  canal,  of  Chicago  sewage  on 
tomptoiat  of  Missouri. 

Sjl  7   (V»   620)*     Equity — Irreparable    injury. 

t  Approved  In  Sutter  v.  Hickman,  1  Alaska,  195,  protecting,  by  in- 
JunciioQ,  riparian  owner's  right  to  erect  wharves  and  land  fish  nets 
om  tide  flatsu 
Syl  S  (V,  207).  Commerce — Ohio  river  is  navigable. 
Approved  in  State  v.  Faudre,  54  W.  Va.  127,  132,  102  Am.  St. 
B«fx  927,  40  S,  E.  271,  272,  63  L.  R.  A.  877,  West  Virginia  cannot 
permit  one  who,  under  Ohio  ferry  franchise,  charges  passenger  across 
Obio  river  more  than  allowed  by  West  Virginia  laws* 

Distinguished  in  Kansas  City  etc.  R.  B,  Co.  v.  Wiygul,  82   Miss, 
227,  230,  33  So.  966,  967,  61  L.  R.  A.  578,  upholding  right   of  rail- 
road maintaining   bridge   over   navigable   stream   under  state   grant 
L      to  repair  it. 

^H    Syl  9  (V,  209).     States  eannot  hinder  federal  license, 
^M   Approved   in   Missouri   v.   Illinois,   200   tJ.   8.    519.   50   h,   578,   26 
^Iptap.    Ct.    268»    refusing   to    enjoin    discharge    into    Mississippi    river, 
!     ^tbrougfa   drainage  canal,  of  Chicago   sewage,   on   complaint   of    Mis- 
pouri. 

S/l.    10    (Vy  209).     When   public   nuisance   becomes   private. 

Approved  in  Crookston  Waterworks  etc.  Co.  v.  Sprague,  91  Minn. 
458,  9S  N.  W.  349,  64  U  R.  A.  977«  holding  dam  erected  over  nagl- 
gable  wiwet  not  nuisance. 
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XIV  HOWARD. 


H  How.  13-22,  14  L.  306,  MOORE  v.  ILLINOia 
S7I.  1  (V,  213).    Police  powers — Fugitive  slave  laws. 
Approved  in  Louisville  v.  Wehmhoff,  76  S.  W.  881,  116  Ky.  830, 
under  Ky.  St.  1899,  §§  2742,  2782,  city  of  first  class  may  pass  or- 
dinance prohibiting  poolrooms. 

8yl.  3  (V,  213).    Offenses  against  two  jurisdictions. 
See  110  Am.  St.  Bep.  153,  note. 

(V,  213.)  Miscellaneous.  Cited  in  Gruthers  v.  State,  161  Ind.  147, 
67  N.  E..933,  under  Burns'  Eev.  St.  1901,  §  1645,  punishing  abetting 
in  perpetration  of  offense  in  another  state,  information  charging  al>et- 
ting  offense  of  bunko  steering  is  insufficient  in  absence  of  allega- 
tion that  acts  constituted  offense  in  Illinois. 

14  How.  24-25,  14  L.  311,  EX  PARTE  MANY. 
Syl.  1   (V,  216).    Mandamus  to  compel  decisioxu 
See   98  Am.   St.   Rep.   896,  note. 

14  How.  2938,  14  L.  312,  HAGAN  v.  WALKER. 

Syl.  1   (V,  218).    Equity — Creditor's  bill  against  administrator. 

Approved  in  Schurmeier  v.  Connecticut  etc.  Ins.  Co.,  137  Fed.  47, 
69  C.  C.  A.  22,  upholding  federal  jurisdiction  over  suit  to  permit 
presentation  of  and  to  allow  claims  against  estates  of  decedents 
for  good  cause  shown,  after  time  limited  by  order  of  probate  eonrt 
and  within  eighteen  months  allowed  by  state  statute. 

Distinguished   in   Ganow  v.   Denny,   68   Neb.   709,  94  N.  W.  990, 
suit  in  equity  will  not  lie  to  restrain  solvent  party  from  trespaasiiif  ' 
on  personalty  or  from  mere  oral  assertion  of  title  thereto. 

Syl.  3  (V,  219).    Suit  against  administrator  and  debtor. 

Approved  in  Reager  v.  Chappelear,  104  Va.  17,  51  S.  B.  171,  up- 
holding suit  by  distributee  against  administrator  and  debtor  of 
estate  when  both  are  necessary  parties  for  settlement  of  estate  and 
each  was  indebted  to  estate,  and  administrator  had  not  charged  own 
debt  nor  attempted  to  collect  debtor's. 

Syl.  6  (V,  220).    Prior  encumbrance  as  party. 

Approved  in  Boatmen's  Bank  v.  Fritzlen,  135  Fed.  660,  68  0.  C 
A.  288,  determining  existence  of  separate  causes  of  action  in  UU^ 
within  24  Stat.  552,  {  2,  and  25  Stat.  433,  c.  866. 
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II  How,  52-69,  U  L.  522,  WISWALL  v.  8AMP80K. 
Sjl,  1  (V,  224).    Custodia   Icgis — ^Protection  of  prior  Uemu 
Approved  in  Johnson  v.  Sootbem  B.  ft  L.  Assn.,  132  Fed.  542,  543, 

tu  de«d  executed  after  property  is  in  bands  of  receiver  for  mort- 

pgt«  ii  void. 

Syl.  4  (V,  224),  Eeceivcr  represented  party  entitled  lo  property. 
Approved  in  In  re  Jno.  L.  Nelson  ft  Bro,  Co.,  149  Fed.  594,  where 
biiikroptcy  proceedings  are  terminated  because  bankrupt  not  tub* 
ject  to  bankruptcy  law,  attachments  levied  after  order  of  dismissal 
tw  sot  prior  to  those  levied  prior  to  such  order;  Detroit  etc.  R.  R. 
Co,  J,  Campbell,  140  Mich.  390,  103  N.  W,  859,  existence  of  receiver- 
■hip  under  creditor's  bill  does  not  devest  corporation  of  right  to 
MBdmn  land  for  right  of  way. 

8yL  8  (T,  £26).    Purchaser  pendente  lite  buys  at  peril. 

Dutingttiahed  in  Ingraham  ▼.  National  Salt  Co.,  139  Fed.  688,  689, 
*bm  realty  attached  in  federal  suit  and  under  subsequent  stat^ 
iMoheney  proceedings  receiver  took  and  sold  property,  and  there* 
After  ander  federal  judgment  marshal  advertised  sale  of  land^  fed* 
M  court  will  not  enjoin  receiver  from  proceeding  in  state  court 
injufietion  proceedings   against   marshal. 

8^1.  12  (V,  227).    Property  in  receiver's  hands  not  executable. 

Approved  in  In  re  Jno.  L.  Nelson  ft  Bro.  Co^^  149  Fed,  592,  where 
Meillary  receiver  properly  appointed  in  bankruptcy,  property  in 
^1  b&ndi  as  such   receiver  was  not  attachable. 

Diitiagttished  in  Ingraham  v.  National  8a!  t  Co.,  139  Fed,  687,  688, 
8d0»  where  realty  was  attached  in  federal  suit,  and  pending  suit 
issolvincy  proceedings  commenced  in  state  court,  whose  receivei» 
took  property  and  sold  it,  and  thereafter,  under  federal  judgment, 
iMnhal  advertised  sale  of  land,  which  sale  was  enjoined  by  state 
c<>Qrt,  federal  court  would  not  enjoin  receiver  from  attacking  at< 
tschmentj  People  v.  Finch,  19  Colo.  519,  520,  76  Pac.  1123,  under 
bills'  Ann.  Stats.,  S§  2583,  2585,  requiring  recording  of  levy  of 
««atton  on  land  in  another  county,  no  lien  acquired  by  levy,  where 
<^iilcst«  was  filed  after  appointment  of  receiver  for  execution 
^JeMor;  Beardslee  v.  Ingraham,  183  N.  Y.  420,  421,  422,  76  N.  B.  478, 
^"^^f  where,  after  federal  attachment,  state  suit  commenced  for  dis- 
•olution  of  defendant  corporation  and  receiver  appointed  to  sell  prop- 
^^Tf  stftte  court  could  not  enjoin  United  States  marshal  from  sell- 
^  property   under    execution* 

1*  How,  70-76,  14  L.  330,  SAMPLE  w.  BARNES. 

',    8jfl.  1  (Y^  232).    Equitable  relief — Judgment  on  void  contract 
%ro^ed  in  Phclan  v,  Wilson,  114  La.  822,  38  So.  573,  where  gran* 
^Un  deeded   land    to    trustee     lor    him    to    sell    and    pay     grantor's 
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debts,  and  property  was  sold,  and  later  grantor  sold  same  property 
to  another,  latter  cannot  attack  sale  to  first  Tendee  on  ground  of 
illegality  of   consideration. 

14  How.  80-103,  14  L.  335,  BUNDLE  v.  DELAWABB  ETC.  CANAIi 
CO. 

Syl.  2  (V,  234).  Biparian  owner's  rights  in  river  forming  bound* 
ary. 

Approved  in  Pranzini  v.  Layland,  120  Wis.  82,  97  N.  W.  503, 
where  river  separates  two  states,  title  of  riparian  owner  goes  to 
boundary  line  regardless  of  center  of  stream. 

14  How.  193-218,  14  L.  383,  TEOY  lEON  AND  NAIL  PACTOET  t. 
COENING. 

Syl.  2  (V,  242).    Patents — License  not  assignable. 

Approved  in  Bowers  v.  Lake  Superior  etc.  Co.,  149  Ped.  986,  where 
licensee  of  right  to  use  patented  invention  in  connection  with  dredge 
sold  dredge  to  defendant,  latter  was  liable  for  royalties;  Shepherd 
V.  Deitsch,  138  Ped.  84;  licensee  of  right  to  manufacture  and  vend 
patented  article  is  not  necessary  party  complainant  to  infringe- 
ment suit. 

14     How.    268-282,    14    L.    416,    TEUSTEES     POB     VINCENNES 
UNIVEESITY  V.  INDIANA. 

Syl.  7   (V,  248).    Incorporated  trustees  as  private  corporation. 

Cited  in  Ex  parte  Biggins,  134  Fed.  418,  arguendo. 

14  How.  282-296,  14  L.  422,  CHEISTY  v.  SCOTT. 

Syl.  2   (V,  249).    Ejectment — ^Plaintiff  recovers  on  own  title. 

Approved  in  Lasswell  v.  Kitt,  11  N.  M.  463,  70  Pac.  562,  and 
Bbule  V.  Seaboard  Air  Line  By.  Co.,  102  Va.  346,  46  S.  E.  331, 
both  following  rule;  Cullen  v.  Bowen,  36  Wash.  668,  79  Pac.  305, 
admitting  will  in  evidence  in  suit  for  damages  for  destruction  of 
property  where  plaintiff  claimed  title  under  will,  and  testator's 
children  had  never  contested  it;  McBride  v.  Stein weden,  72  Kan. 
511,  83  Pac.  823,  arguendo. 

14  Ho^.  328334,  14  L.  441,  PEBKINS  v.  POUBNIQUET. 
Syl.    1    (V,    252).    Interlocutory    order    for    accounting — ^Belease. 
See  ft8  Am.  St.  Bep.  905,  note. 

14  How.  334-346,  14  L.  444,  HABBIS  v.  HABDEMAN. 

Syl.  2  (V,  254).    Judgment  without  service  is  void. 

Approved  in  King  v.  Davis,  137  Ped.  208,  under  Code  Va.  1887^ 
J  3207,  return  showing  service  by  leaving  copy  with  defendant*^ 
wUte,  but  not  stating  that  she  was  member  of  his  family,  ia  bad. 


Bj\.  3   (Ty  S56).     Correctioii  of  irregularitiea   bj  mot  ion* 

ApproTed  in  Kicg  r.  Davis^  137  Fed.  230,  arguendo. 

SyL  4  (V,  257).     Process — Constructive  tervice — Betum. 

Appffovcd  in  King  ▼,  Davis,  137  Fed*  206,  under  Code  Va.,  {  3207p 
return  fthowiog  service  by  posting  up  and  leaving  on  **the  door"  in- 
•te&d  of  on  the  "front  door''  of  defendant *s  usual  dwelling,  la  void. 

11  How.  368  37e,  14  I..  459,  PEALE  t.  PHIPPS. 

67I  1  <y,  261).     State  i^ceiTer  not  auable  in  federal  eonrt. 

Approved  in  Joboson  ▼.  Soutbem  B.  &  L.  Assn.,  132  Fed.  543, 
4ecd  executed  after  property  has  passed  into  custody  of  court  by 
Iti  appoint  roe  nt  of  receiver  for  mortgagee  is  void;  Schwartz  v.  Ger* 
bifdt,  44  Or.  428,  75  Pac.  699,  trustee  appointed  by  foreign  court 
cjuinot  be  compelled  to  account  by  court  of  another  jurisdiction 
tlkOQfli  he  reside  there. 

Diftinguished  in  Isom  v.  Bex  Crude  Oil  Co.,  147  Cal.  667,  82  Pac. 
310,  where  federal  suit  brought  against  assignee  of  lease  alone  to 
^tiicci  tune,  when  property  wnt  in  hands  of  state  court  receiver,  fed- 
^nX  court  had   jurisdiction   though  no   leave   to  sua  obtained  from 

•ttts  court. 

14  Haw.  377  390,  14  U  462,  CUNNINGHAM  ▼.  ASHLEY. 

Syl  B  (V,  205).  Land  department  controversy  aa  federal  quos- 
tton. 

Approved  in  Le  Marchel  ▼.  Teegarden,  133  Fed.  827,  party  at- 
tacking patent  for  mistake  of  fact  must  plead  and  prove  evidence 
before  department  from  which  mistake  resulted,  the  particular  mit* 
take  and  the  way  in  which  it  occurred. 

14  How.  400434,  14  U  472,  ENNIS  v.  SMITH. 
Syl.  12  (V,  270).    Proof  of  foreign  Jaw. 
Bee  113  Am.  St.  Bep.  881,  note. 

14  How.  434  446,  14  L.  487,  WINDER  v.  CALDWELL, 

^T^  I  (V,  271).     Nature  of  scire  facias. 

Apprtjved  in  Hollieter  v.  United  States,  145  Fed.  779,  drfendnnts 
^0  wire  facias  on  forfeited  bond  in  which  government  Bouglil  to  re- 
^'^^er  11^000  were  entitled  to  jury;  Kirk  v.  United  StuttB,  131  Fed. 
334,  where  scire  facias  is  issued  against  bail,  execution  cannot  be 
*«^4Jded  against  defendant  not  personally  served  until  after  two 
^^^^^  nihil    to    writ. 

^7^'  d  (V^  271).    Failure  of  consideration  as  defense  to  contract. 

Approved  in  Williams  v.  Neely,  134  Fed.  e,  69  L.  B.  A.  232,  67 
*''  ^-  A.  171,  partial  failure  of  consideration  resulting  from  defect 
^  titla  ij  good   defense   to   action  on  purchase   money  note^   whera 
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vendor  covenanted  against  eneumbrances;  Tenney  ▼.  Anderson  etc 
Power  Co.,  69  S.  C.  433,  48  8.  E.  458,  in  proceeding  to  enforce  me- 
ehanic's  lien,  liquidated  damages  provided  for  in  contract  for  de- 
lay in  completion,  defects  in  work  and  damage  to  work  caused  bj 
abandonment  by  builder,  may  be  set  off  against  builder's  claim. 

Syl.  4  (V,  272).    Mechanic's  lien  by  contractor. 

Approved  in  Evans  etc.  Go.  v.  International  etc.  Co.,  101  Md.  221, 
109  Am.  St.  Rep.  576,  60  Atl.  671,  subcontractor  under  contract  with 
principal  contractor  to  furnish  materials  and  labor  for  building 
for  lump  sum  cannot  enforce  lien  for  labor  given  by  Acts  1898, 
p.  1169,  c.  502;  Moore  v.  Industrial  Co.,  138  N.  C.  307,  50  S.  E.  688, 
superintendent  of  mill  is  not  laborer  within  mechanic's  lien  law. 

14  How.  446463,  14  L.  493,  SALMON  PALLS  ETC.  CO.  v.  GOD. 
DARD. 

Syl.  3  (V,  273).  Contract  may  be  shown  to  be  as  agent 
Approved  in  Ismon  v.  Loder,  135  Mich.  351,  97  N.  W.  771,  rigna* 
ture  of  president  and  secretary  having  appended  to  each,  respee- 
lively,  words  **Pres.,"  "Sec,"  operates  as  conveyance  of  corpora- 
tion's realty;  Usher  v.  Daniels,  73  N.  H.  208,  60  AtL  747,  where 
memorandum  of  sale  signed  by  plaintiff's  agent  in  own  name,  parol 
evidence  is  admissible  to  show  plaintiff  is  real  party  in  interest. 

Syl.  4  (Y,  274).    Partner  may  charge  firm. 

Approved  in  Gardiner  y.  McDonogh,  147  Cal.  320,  81  Pae.  966, 
admitting  parol  to  show  that  terms  **Bayo"  and  "per  100*'  in 
contract  meant  Bayou  beans  and  pisr  hundred  pounds. 

Syl.  5  (V,  274).  Statute  of  frauds — Parol  to  explain  memoran- 
dum. 

Approved  in  Dunn  v.  Mayo  Mills,  134  Fed.  806,  67  C.  C.  A. 
450,  fact  that  writing  evidencing  sale  was  signed  by  surname  of 
buyer  so  as  to  render  necessary  parol  evidence  to  identify  buyer 
as  partner  in  defendant  firm  does  not  render  parol  evidence  admis- 
sible to  vary  contract. 

14  How.  468-488,  14  L.  502,  PHILADELPHIA  ETC.  B.  B.  CO.  ▼. 
DERBY. 

Syl.  2  (V,  277).    Guest  entitled  to  safe  carriage. 

Approved  in  Indianapolis  etc.  Co.  v.  Lawson,  143  Fed.  836,  ap- 
plying principle  where  electric  railway  offered  free  use  of  three 
cars  to  take  members  of  convention  for  ride;  The*  Oregon,  133 
Fed.  618,  68  C.  C.  A.  603,  whether  carrier  of  passengers  by  sea  was 
seaworthy  at  beginning  of  voyage  is  immaterial  in  suit  by  passenger 
for  injuries;  Indianapolis  St.  By.  Co.  v.  Schmidt,  163  Ind.  365,  71 
N.  E.  202,  complaint  alleging  that  defendant  ran  car  at  dangerous 
speed  into  switch,  off  track  and  against  p&le,  aiid  throwing  plain- 
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till  ag^liiit  ttoye^  shows  defendant's  negligetice  wu  proxtmata 
wue;  Goldsmilh  v*  Holland  Biiildm|^  Co.,  182  Mo.  606,  81  8»  W. 
1115,  applying  role  to  elevator  passenger;  McNeill  t,  Ballroad  Co., 
135  N.  a  694,  699,  700,  701,  47  8.  E.  770,  771,  772,  67  L.  B.  A. 
2ST^  Itol ding  •carrier  liable  for  negligence  causing  injuries  to  pas- 
leagtr  riding  on  pass  irrespective  of  statutcfl  penalizing  carrier 
for  dijcrimination  in  rates;  Mannon  v.  Camden  etc.  By,  Co.,  56 
W.  Va.  55€,  49  8.  K  451,  frequent  breaking  of  old  trolley  wire 
dear  given  point  justifies  finding  of  negligence  against  street  rail- 
vi;;  Williams  t.  8pokane  Falls  etc.  By.  Co.,  39  Wash.  88,  89, 
BOPac  1102,  1103,  upholding  instruction  that  it  was  carrier's  duty 
to  carry  postal  clerk  safely  so  far  as  human  care  and  skill  would 
t&able  it  to  be  done. 

^7t  3  (Y,  280).    Mftsier'f  liability  for  acts  of  employee. 

ApproTed  In  Slater  v.  Advance  Thresher  Co.,  97  Minn.  313,  107 
R  W.  136,  where  master  furnished  state  agent  with  automobile 
ht  Qse  in  business,  and  after  business  hours  agent  took  auto  into 
n^ihn  state  for  pleasure  trip,  master  not  liable  for  injuries  caused 
^  aegltgent  operation  of  machine  by  agent;  Barmore  v.  Vicks- 
Inirg  etc.  By.  Co.,  85  Miss.  452,  454,  38  So.  215,  210,  70  L.  B.  A. 
^1^  botding  where  railroad  employee,  using  tricycle  in  performance 
it  dflties,  injured  plaintiff  on  returning  from  errand  for  friend  to 
caplOTnieDt,  railroad  is  liable;  Gillespie  T.  Brooklyn  Heights  B.  B, 
Co^  1T8  K.  Y.  357,  102  Am,  8t.  Bep.  503,  70  N.  E.  860,  66  L.  B.  A. 
6B,  ilrcet  railway  is  liable  to  passenger  for  injury  to  feelings 
of  pais«oger  because  of  insulting  language  used  by  conductor, 

Diitinguished  in  Brenner  v.  Ford,  116  La.  653,  40  So.  895,  holding 
■Mter  &ot  liable  for  killing  of  person  by  being  run  over  by  horse 
rKkletaly  driven  by   employee   contrary    to   private   orders, 

U  How.  488-505.  14  L.  510,     WEBSTEB  v.  COOPEB, 
8yl  1  (V^  284),    Devise  to  trustee  with  remainder  over. 

%roved  in  Lewis  v*  Curnutt,  130  Iowa,  432,  106  N.  W.  918, 
ninier  conveyance  to  trustee  by  warranty  deed  in  eonsideration  of 
truit  ffeftfvd  under  instrument  providing  that  truatee  take  title 
'wa  lad  after  grantor's  death,  trustee's  authority  not  limited, 

^7^  T  (7^  285).    When  adverse  possession  starts. 

proved  in  Lamb  T.  Powder  Biver  etc.  Co.,  132  Fed.  436,  67 
^-  ^-  A.  55S,  65  C.  C.  A.  570,  construing  Colo.  Sess.  Laws,  p.  248, 
*•  ^13,  relating  to  limitation  of  actions  on  foreign  judgments  as  ap* 
?^PH  to  judgments  rendered  prior  to  passage.  See  111  Am, 
**•  %  i61,  note. 


d 
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U  How.  505511,   14  L.  518,  SHEPPABD  v.   GEAVES. 

Byl.  3  (V,  287).  Objections  to  jurisdiction  pleadable  in  abate- 
ment. 

Approved  in  Bteigleder  v.  McQuesten,  198  XJ.  8.  14^  49  L.  987, 
25  Sup.  Ct.  616,  question  of  federal  jurisdiction  because  of  lack 
of  diverse  citizenship  may  be  raised  hj  motion  to  dismiss  based  on 
proofs  taken  before  master.  % 

Distinguished  in  Tecum  v.  Parker,  130  Fed.  771,  66  C.  C.  A.  80, 
federal  court  has  no  jurisdiction  of  action  at  law  where  answer 
contains  general  denial,  which  under  state  practice  puts  in  issut 
jurisdictional  allegations. 

Syl.  4  (V,  288).    Federal  jurisdiction — Burden  of  proof. 

Approved  in  Daley  y.  Iselin,  212  Pa.  8t.  285,  61  Atl.  920,  on  trial 
of  plea  to  jurisdiction,  burden  is  on  defendant  to  establish  defective 
service  of  summons  alleged. 

14  How.  512,  513,  14  L.  309,  SHEPPABD  v.  GBAVES. 

Syl.  2  (V,  289).    General  issue  waives  plea  in  abatement. 

Approved  in  McFadden  v.  Heisen,  150  Fed.  570,  agreement  to 
dismiss  pending  suit  is  waived  by  answering  amended  bill  on  meritik 

14  How.  528-532,  14  L.  628,  STEPHENS  v.  CADY. 

Syl.  1  (V,  291).    Bights  of  copyright  purchaser  of  copper  plat^ 

Approved  in  Bobbs-Merrill  Co.  v.  Straus,  147  Fed.  18,  20,  notice  bk 
copyrighted  book  as  to  retail  price  and  that  no  one  licensed  to  sell 
for  less  does  not  entitle  owner  of  copyright  to  injunction  against 
resale  at  less  price;  Werckmeister  t.  American  Lith.  Co.,  142  Fed. 
834,  copyright  of  painting  is  not  invalidated  by  fact  that  notiee 
of  copyright  is  not  inscribed  on  original  painting;  Werchmeister  ▼. 
American  Lith.  Co!,  134  Fed.  324,  326,  68  L.  B.  A.  591,  exhibitioA 
of  copyrighted  painting  at  academy  at  which  no  one  was  permitted  to 
copy  same,  and  to  which  public  was  not  admitted  except  on  paj* 
ment  of  fee,  was  not  publication  as  to  avoid  copyright. 

Syl.  3   (V,  291).    Execution  sale  of  copper  plate  passes  title. 

Approved  in  In  re  Hurlbutt,  135  Fed.  507,  68  C.  C.  A.  216,  title 
to  seat  in  stock  exchange  held  by  firm  passes  to  its  trustee  in  bank- 
ruptcy. 

14  How.  639563,  14  L.  532,  BLOOMEB  v.  McQUEWAN. 

Syl.  3  (V,  294).    Assignment  of  patents — Extension  of  time. 

Approved  in  Paulus  v.  Buck  Mfg.  Co.,  129  Fed.  595,  64  0.  C.  A. 
162,  owner  of  undivided  part  of  all  rights  secured  by  patent  maj, 
without  consent  of  co-owners,  grant  valid  license  to  use  monop<4/ 
secured  by  it. 
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8yi  5  (V,  294)-  Fatenta — Taxatloa  of  machioe  in  purchaser'! 
liantk 

Approved  in  Hart  man  ▼.  Park  4b  Sont  Co.,  145  Fed.  3G3,  determine 

ing  right  to  restrict  future  eales  of  Peruna, 

^7^'  ^  (V,   295).     Extension    of   patent — Right*   of  Itceniice. 

Approved  in  Wagner  Typewriter  Co,  w  Webster  Co.,  144  Fed. 
410,  liolding  use  of  word  "Underwood**  on  t>*pewrtter  ribbon  box 
ibove  name  of  brand  not  infringement  of  libbona  mannfactured  bjr 
Underwood  typewriter  people. 

14  How.  568  575,  14  L.  545,  VEAZIE  t.  MOOR. 
SjrL  3  (V^  206).  Commerce  power  does  not  affect  ToeaTs, 
Appmved  in  Howard  y.  Illinoia  C.  R.  Co.,  14S  Fed.  ^99,  holding 
Toid  ict  of  CongT^sa  of  1906,  relating  to  carrier *8  liability  to  era- 
ployeet;  Globe  Elevator  Co.  v.  Andrew,  144  Fed.  883,  884,  holding 
iroid  Tin,  Lawa,  1905,  p.  37,  e.  19,  aa  amended  in  1905,  relating  to 
v<>3^1iirjg  tnd  inapection  of  grain  at  Superior,  aa  applied  to  interatata 
sliipmcDti, 

14  How,  584  58e.  14  L,  552,  WALKER  v.  BOBBlNa 
Sjl  1  (V^  298).  Equitable  relief  ag^inat  judgment. 
Approved  in  King  ▼.  Davia,  137  Fed.  228,  229,  federal  law  court 
eafinot  vacate  judgment  of  former  term  founded  on  falae  but  ap* 
parenty  vulid  return  of  Ber\nce  of  proceaa;  Graham  ▼.  Loh,  32  Ind. 
App»  187,  69  N*  E.  476,  action  to  vacate  judgment  becauae  of 
friudoieut  return  of  officer  aerving  summona  cannot  be  maintained 
where  balder  of  judgment  not  implicated;  Smoot  v.  Judd,  184  Mo. 
520,  521,  536,  550,  552,  568,  83  8.  W.  485,  490,  495,  496,  501,  re- 
fusiDif  to  aet  aside  default  judgment  and  execution  aale  thereunder 
hy  luit  in  equity  based  on  ahcriff 'a  falae  return  of  aervice  of  aum- 
aoat. 

I*Utinpiiahed  in  disaenting  opinion  in  Smoot  ▼.  Judd,  184  Mo. 
595,  602,  609,  83  8.  W.  512,  515,  517,  majority  refuiing  to  act  aside 
default  judgment  and  execution  aale  thereunder  by  auit  in  equity 
^ed  on  iheriit  ^a  falae  return  of  aervice  of  aummonau 
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15  How.  42-62,  14  L.  592,  EYRE  v.  POTTER. 

Syl.  1  (V,  305).    Actual  fraud  not  proven  by  constnictive  fraad. 

Approved  in  Burk  v.  Johnson,  146  Fed.  211,  bill  to  rescind  contraet 
assigning  territory  for  promotion  of  burial  associations  under  copy- 
righted by-laws,  based  on  fraudulent  representations,  not  sustained 
by  proof  of  mutual  mistake. 

Syl.  3  (V,  305).  Inadequacy  of  consideration  not  relievabl*  in 
equity. 

Approved  in  Goerz  v.  Barstow,  148  Fed.  575,  fact  that  woman  had 
dealt  in  suburban  realty  does  not  charge  her  with  notice  of  fraud 
affecting  grantor's  title  of  similar  property  purchased  because  of  in- 
adequacy of  price,  where  price  was  four-fifths  of  value  of  land. 

15  How.  62-137,  14  L.  601,  O'REILLY  v.  MORSE. 

Syl.  6  (V,  307).    American  patent — Date  different  from  foreign. 

Approved  in  Sawyer  Spindle  Go.  v.  Carpenter,  133  Fed.  239,  on 
expiration  of  foreign  patent,  specific  invention  therein  claimed  does 
not  infringe  broader  claim  of  American  patent,  where  patents  granted 
before  Gomp.  St.  1901,  p.  3382. 

Syl.  7  (V,  307).     Patentable  invention — Abstract  prin<^iples. 

Approved  in  Bradford  v.  Expanded  Metal  Go.,  146  Fed.  987,  Gold- 
Ing  patent  No.  527,242,  for  process  of  making  open  sheet  metal,  is 
void  for  want  of  patentable  invention;  Manhattan  etc.  Go.  v.  Helios- 
Upton  Co.,  135  Fed.  788,  holding  void  Baker  patent  No.  684,165,  for 
method  of  regulating  electric  circuits,  as  being  merely  for  operative 
theory. 

Distinguished  in  Marconi  W.  Tel.  Co.  v.  De  Forest  W.  Tel.  Co.,  138 
Fed.  675,  Marconi  reissue  No.  11,913,  for  wireless  telegraphy,  is  Toid 
as  to  claim  1  and  infringed  as  to  claims  3  and  5. 

Syl.  9  (V,  308).    Patents — New  results  by  means  specified. 

Approved  in  Bullock  Elec.  Mfg.  Co.  v.  Crocker,  141  Fed.  110, 
Leonard  patent  No.  478,344,  for  system  of  electrical  distribution,  is 
valid;  Fitch  v.  Spang  etc.  Co.,  140  Fed.  293,  Fitch  &  Shafer  reissue 
No.  6,404,  for  machine  for  forging  metallic  sockets,  not  infringed  by 
machine  made  under  Blakey  patent. 

Syl.  12  (V,  309).    Patents — No  costs  without  disclaimer. 

Distinguished  in  Johnson  v.  Foos  Mfg.  Co.,  141  Fed.  89,  90,  Rev.  8t, 
§§  973,  4922,  relating  to  costs  in  patent  cases,  does  not  apply  to  costs 
in  appellate  court  where  decree  below  of  dismissal  is  found  erroneouSi 
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15  How.  leo  211 


I 


8jL  II  (V,  310).     Patents— DUclaimer  without  delaj. 

Approved  in  Bawson  etc.  Co.  v.  Hunt  Co.,  147  Fed,  241,  where  draw* 

iiigi  aad  descriptions  of  reissue  are  identical  with  original,  validity  of 
ekinu  of  original  which  are  repeated  in  reissue  not  affected  bjr  in- 
viiidity  of  other  claims. 

87I  lit  (Y,  310)*    Patents — Change  of  form  in  nooessential  parts. 

Approved  in  O'Rourke  Eng.  etc.  Co.  v.  McMullen,  150  Fed.  354, 
holding  Barr  patent  No.  514^843^  for  air  lock  for  caissons,  void  for 
Udi  of  invention, 

15  How.  160,  161,  14  L.  643,  PHELPS  v.  MAYEB. 
8yL  3  (V,  313).    Time  to  except  to  instructions. 

Approved  in  dissenting  opinion  in  Owens  v.  United  States,  130  Fed. 
I8<J,  W  C.  C.  A*  525,  majorit J  holding  where  after  jury  retired  in 
cnmiBal  esse  defendant  on  following  day  (Sunday)  handed  motion 
for  new  trial,  with  exceptions,  to  judge  and  clerk  to  file  following  day, 
tnd  judge  overruled  exceptions,  appellats  court  will  consider  excep- 
tiotti, 

15  E(rw.  168-179,  14  L.  644,  BISPHAM  t.  PRICE. 

B7I 1  (V,  313).    Award  acquiesced  in  bars  action. 

Cited  in  Greer  Co.  r.  Texas,  197  U.  8.  241,  49  L.  738,  25  Sup.  Ct.  437, 

arguendo. 

15  Eow.  179,  189,  14  L.  652,  BEVINS  v.  RAMSEY. 

(V,  313.)  Miscellaneooi.  Cited  in  Hixon  v.  Cupp,  5  Okl.  554,  49 
Pac.  9:S0.  Bureties  on  sheriff  *s  bond  not  liable  for  exemplary  damages 
for  BMaalt  on  prisoner  by  other  prisoners, 

^fiow.  198  211,  14  L,  660,  KANOU8E  v.  MARTIN. 
Syi  1  (7,  314).     Federal  jurisdiction — Amount  in  dispute, 
approved  in  Barber  v.  Boston  etc.  Co.,  145  Fed.  52,  action  on  case 
®  'ecover  12,000   damages  for  negligence  is  not  removable  though 
*  "«J  damages  are  alleged  to  be  greater;  Oppenbetmer  v.  Regan,  32 
^^^»   119j  79  Pac.  698,  applying  principle  in  denying  jurisdiction  of 
'^^    of   peace    over   action    against    sheriff   to    recover    damages, 
^°^^ty  ted  interest. 


%t 


9ia 


5  (V,  315).     Filing  removal  petition  ousts  state. 


c»ved  in  Kirby  v.  American  Soda  etc.  Co.,  194  U.  8.  146,  48 
^m  **»  24  Sup.  CL  619,  upholding  federal  jurisdiction  over  cross- 
^.  ^^king  to  recover  $1,700  doe  on  contract  where  originaj  bill,  dis- 
^  ^  on  complainant's  own  motion,  asked  for  cancellation  of  agree- 
^^^    '^  pay  #2,025. 


J 
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15  How.  212-232,  14  L.  665,  BBOOKS  y.  FISKE. 

Byl.  2  (V,  317).    Patents — Combination  of  part9  to  produce  retolt. 

Approved  in  Gimiotte  Unhairing  Co.  v.  American  Fur  Befining  Co., 
198  U.  S.  414,  49  L.  1107,  25  Sup.  Ct.  697,  Sutton  patent  No.  383,258, 
for  machine  for  plucking  furs,  not  infringed  bj  machine  using  mov- 
able bar  for  fixed  stretcher  bar. 

16  How.  233-252,  14  L.  674,  NOBTHEBN  INDIANA  B.  B.  CO.  ▼. 

MICHIGAN  CENT.  B.  B.  CO. 

S7I.  2  (V,  318).    Federal  jurisdiction — ^Local  controversy. 

Approved  in  American  etc.  Colony  Co.  v.  Schuler,  34  Tex.  Civ. 
566,  79  S.  W.  374,  Texas  courts  cannot  forfeit  charter  of  Indiana  cor- 
poration organized  to  operate  in  land  in  Texas. 

Syl.  3  (V,  319).    Equity  jurisdiction — ^Bealty  in  foreign  state. . 

Approved  in  Willey  v.  Decker,  11  Wyo.  540,  100  Am.  St.  Bep.  MQ, 
73  Pac.  223,  upholding  district  court's  jurisdiction  to  restrain  diver- 
sion of  water  by  means  of  ditch  in  Montana,  and  by  it  eanying 
water  to  land  in  Wyoming. 

15  How.  253-272,  14  L.  683,  COBNING  v.  BUBDEN. 

Syl.  2  (Y,  320).    Means  of  obtaining  result  patentable. 

Approved  in  Expanded  Metal  Co.  y.  Bradford,  136  Fed.  873,  up- 
holding Golding  patent  No.  527,242,  for  process  of  making  open  metal 
work. 

Syl.  3  (Y,  320).    Abstract  effect  not  patentable. 

Approved  in  Los  Angeles  Art  Organ  Co.  v.  Aeolian  Co.,  143  Fed. 
884,  Tremaine  &  Pain  patent  No.  552,796,  for  improvements  in  me- 
chanical musical  instruments  is  valid,  infringed  by  Fleming  patent 
No.  659,442;  Manhattan  etc.  Co.  v.  Helios-Upton  Co.,  135  Fed.  788, 
Baker  patent  No.  684,165,  for  method  of  regulating  electric  circuits, 
is  void;  Goss  Printing  Press  Co.  v.  Scott,  134  Fed.  884,  arguendo. 

(Y,  320.)  Miscellaneous.  Cited  in  Green  v.  American  Car  etc.  Co., 
163  Ind.  139,  71  N.  E.  270,  heavy  steel  power  hammer  is  machine 
within  statute  requiring  guarding  of  machinery. 

15  How.  304-322,  14  L.  705,  CUBBAN  v.  STATE  OF  ABKANSAS. 

Syl.  1  (Y,  323),     Following  corporation's  proj^erty  for  creditors. 

Approved  in  City  Nat.  Bank  v.  Goshen  etc.  Mills  Co.,  35  Ind.  Apps. 
579,  580,  69  N.  E.  211,  212,  director  of  insolvent  corporation  who 
had  resigned  after  it  had  been  agreed  that  he  should  resign  and 
have  preference,  is  still  officer  for  purpose  of  determining  validity  of 
preference. 

Syl.  3  (Y,  326).     State  stockholclcr  does  not  impart  sovereignty. 
Approved  in  Gilmore  v.  Schenck^  115  La.  400,  39  So.  45,  arguendo. 


2ST 


KotM  on  U.  8.  Bepofti. 


15  How.  330  415 


15  Hqw.  330  34S,  14  L.  717,  WINANS  y.  DENMEAD. 

8yl  1  (V,  330).     Patents— Specification*  liberaJly  conitrued. 
Approved  in  Shepherd   v.   Deitsch^   138   Fed.   87^   upholding   Shep- 
herd patent  No.  601,405,  for  brash  with  reticulated  back* 

8yl  3  (V,  331),  Patent*— Substitution  of  equivalenti* 
Approved  in  Universal  Brush  Co.  v,  Sonn,  146  Fed.  531,  532,  Mor- 
riioA  patent  No.  717,014,  claim  1,  for  method  of  making  brushes,  is 
htnugad  by  Sonn  patent  No,  791,5 10 j  Nathan  v*  Howard,  143  Fed. 
£93,  Howard  patent  No,  626^997,  for  improvement  in  heating  stoves^ 
11  valid  snd  infringed;  Columbia  Wire  Co.  v.  Kokomo  etc.  Co.,  143 
Fed.  122t  holding  Bates  patent  No.  365,723,  for  wire-barb tng  machine, 
Tilid,  asd  infringed  by  machine  of  Frederick  patent  No.  711,303; 
EuUm  etc.  Bag  Co.  v.  Continental  etc.  Bag  Co.,  142  Fed,  499,  holding 
LiddeU  patent  No.  558,969,  for  paper  bag  machine  valid,  and  in- 
fmged  by  machine  of  Claussen  patent  ^o.  598,497;  Perry  Hallock 
Co.  V,  Hallock,  142  Fed.  176,  Ferry  patent  No.  523,833,  for  machine 
for  aaUmatically  making  hat-packing  rings,  is  valid,  and  infringed; 
Brown  Bag  FilL  Mach.  Co.  v.  Brohen,  140  Fed.  107,  holding  Cummings 
{ttteot  No«  573»171,  for  bag-filling  machine,  and  Brown  patent  No. 
578,133,  for  folding  mechanism  for  uso  with  former,  valid  and  in- 
frbged;  Pettibone  v.  Pennsylvania  Steel  Co.,  133  Fed.  734,  holding 
Strom  patent  No.  498,196,  for  railroad  switch-stand,  valid  and  in- 
fringed; Benbow  etc.  Mfg.  Co.  v.  Simpson  Mfg.  Co.,  132  Fed.  616, 
boldijig  Schroeder  patent  Ho,  535,465,  for  means  for  operating  wash- 
ing machine,  infringed;  Ochrle  v.  Wm,  H.  Ilorstmann  4t  Co.,  131 
^  490,  holding  Oehrle  patent  No.  599,191,  for  improvement  in 
oraamental  cords,  not  infringed;  Albright  v.  Langfeld,  131  Fed.  476, 
upholding  Albright  patent  No.  439,086,  for  coin   purse. 

15  How.  348  354,  14  L.  724,  WALWORTH  v.  KNEEL  AND, 

8yl  1  (V,  332)*  Supreme  eonrt — Federal  question. 
I  Approved  in  Allen  v.  Arguimbau,  198  U.  8.  155,  49  L.  993,  25 
^P*  Ct  622,  denying  jurisdiction  over  action  against  maker  of  note, 
^^Unnt  to  which  is  that  note  given  in  consiileratton  of  promise  to 
^^*  cigars  called  for  by  contract  made  in  Key  West  and  removed 
from  factory,  without  compliance  with  federal  statutes. 

I5ff<>^   367-415,  14  L.  732,  McDONOGH  v.  MURDOCH. 
^'*  1  (V,  333).     Unlawful  directions  do  not  affect  bequests. 
Pproved  in  Tincher  v.  Arnold,  147  Fed,  674,  where  trust  proviiled 
,^        **^hool  for  needy  boys  be  erected  not  to  cost  more  than  r^octajo 
^^,  and  income  of  balance  used  to  pay  teachers,  income  could  be 
^^    pay  expense  of  maintenance  and  cooduct  of  school. 


8yL 


Cit 


S  (V,  335).     Exercise  of  corporate  powers  in  foreign  state. 


^^^    in  Kansas  City   etCp   By.   Co.    v.   btevensonj    l'^^   Fed^   554, 


'«^«^ao. 


i 


15  How.  415-494  Notes  on  U.  S.  Beports.  888 

15  How.  415-420,  14  L.  753,  WYLIE  v.  COXE. 
Syl.  1  (V,  336).  Contract  for  attorney's  fees  for  eoHecting  dainu 
Approved  in  Nutt  v.  Knutt,  200  U.  S.  21,  50  L.  353,  26  Sup.  Ct.  216, 
illegality  of  clause  in  contract  for  prosecution  of  claim  against  gor-' 
ernment  making  claim  lien  on  claim  does  not  invalidate  contract  ia 
so  far  as  provides  for  payment  of  percentage  allowed  on  claim;  Field 
V.  Sammis,  12  N.  M.  48,  73  Pac.  621,  third  party  may  intervene  in 
garnishment  proceedings  arising  under  execution  and  set  np  legal  or 
equitable  rights  in  funds  sought  to  be  recovered. 

Syl.  2  (V,  336).     Equity — ^Inadequacy  of  law  remedy. 

Approved  in  Fidelity  etc.  Co.  v.  Fidelity  Trust  Co.,  143  Fed.  159, 
upholding  bill  for  accounting  and  discovery  against  depositaries  of 
funds  of  insolvent  association  arising  out  of  embezzlements  by  10- 
sociation's  treasurer. 

8yl.  3  (V,  337).    Becord  must  show  want  of  jurisdiction. 

Approved  in  Southern  Pac.  B.  B.  Co.  v.  United  States,  200  IT.  8. 
349,  50  L.  510,  26  Sup.  Ct.  296,  upholding  jurisdiction  over  bill  by 
United  States  to  cancel  patent  erroneously  issued  for  lands  held  by 
railroad,  and  for  recovery  of  value  of  lands  sold  to  bona  fide  pur- 
chasers. 

15  How.  421-425,  14  L.  755,  MUBBAY  v.  GIBSON. 
Syl.  1   (V,  337).    Betroactive  construction  of  statutes. 

Approved  in  Haverhill  ▼.  Marlborough,  187  Mass.  155,  72  N.  E.  945, 
Stat.  1902,  p.  156,  e.  213,  relating  to  expenses  incurred  by  board  «£ 
health  in  caring  for  contagious  diseases,  does  not  affect  mod#  «f 
procedure  in  case  of  obligation  existing  at  time  of  passage. 

Syl.  3   (V,  339).    Following  state  statutory  construction. 
Approved  in  Herman  y.  Texas,  198  U.  8.  579,  49  L.  1171,  25  Sap. 
Ct.   800,  following   rule. 

15  How.  426-433,  14  L.  757,  DEN  v.  ASSOCIATION  OF  JEBSEY  Ca 
Syl.  1  (V,  339).    State  owns  tide  lands. 

Approved  in  City  of  Providence  ▼.  Comstock,  27  B.  L  556,  65  AtL 
314,  ejectment  lies  where  city  owns  tide  lands  and  has  been  ousted 
from  possession. 

15  How.  467-494,  14  L.  775,  UNITED  STATES  v.  DAWSON. 
Syl.  2  (V,  342).    Place  of  trial  of  criminal  cases. 

Approved  in  Mahaffey  ▼.  Territory,  11  Okl.  225,  226,  66  Pac.  840, 
upholding  removal  of  criminal  cause  on  application  of  territory  from 
one  county  to  another. 
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16  How.  1-81 


15  Hoir.  54e*5e0,  14  U  809.     LTVINOSTON  ▼.  WOODWOBTH. 
8jL  I  (V,  346).     P&tentfl — Inf ringer 'b  prospective  proUta  as  dam- 

ApproTed  in  Corbin  t.  Tauwig,  137  Fed.  153,  wbere  party  hai  «• 
dtisive  igency  for  sale  of  goods  manufactured  by  another*  within  ccr- 
taia  temtorj,  damagea  in  equity  are  limited  to  profita  of  offender. 


XVI  HOWARD. 


16  How.  M3,  14  L.  819,  LEWIS  ▼.  DABLINO. 
^L  I  (Y,  347),     When  realty  charged  with  legacies. 

Approved  in  Eeynolda  ▼*  Eeynolda,  27  B.  L  523,  63  AU.  806,  follow- 
ing ru]«, 

16  How,  14^29,  14  L.  824.  TUBNER  ▼.  YATES. 
87L  2  (Y^  349)*  Seeondary  evidence — Diligence  to  produce  orTginaL 
AppTOTed  in  Pringey  v.  Gum,  16  Otl.  85,  86  Pac.  293,  tecondnry 
evidence  of  written  contract  inadmissible,  though  it  la  in  hands  of  one 
not  party  to  suit,  living  in  another  state,  without  showing  lost  or 
thit  it  if  heyond  control  of  party  wiabing  to  prove  its  terms. 

16  How.  8847,  14  L.  835,  CONBAD  v.  OHIFTEY. 

^T^  1  (V,  351)*    Witneaset — Impeachment  by  contradictory  atate- 

mflfits. 

Approved  in  Joy  r.  Liverpool  ©te.  Ins.  Co,,  32  Tex.  Civ*  438,  74  8* 
W.  824,  deposition  which  had  been  quashed  not  admissible  in  action 
«>fi  fire  policy  to  impf^ach  testimony  of  witnesa  as  contained  in  sub- 
•*^"»t  deposition,  where  no  foundation  laid  for  impeachment. 

H    18  How.  63  81,  14  L.  847,  PENKTNGTON  v.  GIBSON. 

^H       8jl.  2  (Y.  354).     Law  action  on  equitable  decreet. 

^P       Approved  in  Israel  v.  Israel,  148  Fed.  578,  state  decree  for  alimony 

«J         ^^^   Costs   supports    action    in    another    state    for    sum    absolutely 

^*'^«d,  but  not  for  future  payments  provided  therein;   Wagner  v. 

^*^«r,  26  B.  L  27,  57  Atl  1058,  65  L.  B.  A.  816,  action  at  law  Ues 
^^a  in  equity  from  another  state  for  payment  of  mon&y, 

IK  8  fY^  354).    Judgment  ends  further  controversy  on  same  point. 

Sud  ^^^^^  ^°   Georgia  etc.   Banking  Co.   v.   Wright,   132  Fed.  917, 

"«Taen^  of  Georgia  supreme  court  in  suit  between  state  and  cor- 

f      '^^  that  charter  precluded  state  from  taxing  company  in  excess 

j^  ^^^in  rate    concludes   state   in   subsequent   suit   for   l&xea  tor 

^^t  year  nndef  diiferent  atatutaw 


I 
I 


16  How.  164-288  Notes  on  U.  8.  Beports.  £90 

Syl.  5  (V,  355).    Judicial  notice  of  state  laws. 
See  113  Am.  St.  Bep.  873,  note. 

16  How.  164202,  14  L.  889,  CBOSS  ▼.  HABBISON. 

S7I.  1  (V,  363).    Batification  of  treaty — Collection  of  duties. 

Approved  in  Lincoln  y.  United  States,  202  U.  S.  499,  50  L.  1119| 
26  Sup.  Ct.  728,  collection  of  duties  on  imports  to  Manila,  which  wai 
not  authorized  by  President 's  order  of  1898,  after  ratification  of 
Spanish  treaty,  was  not  ratified  by  Comp.  St.  1905,  p.  391;  In  re 
Minook,  2  Alaska,  209,  Bussian  subjects  remaining  in  Alaska  after 
three  years  became  naturalized  by  virtue  of  Bussian  treaty  of  1867, 
and  subsequent  laws  incorporating  Alaska  into   United   States. 

Syl.  3  (V,  364).    Congress  regulates  federal  territory. 

Approved  in  United  States  v.  Winans,  198  U.  S.  383,  49  L.  1093, 
25  Sup.  Ct.  662,  fishing  rights  in  Columbia  river,  secured  to  Yakima 
Indians  by  treaty  of  1859,  which  provided  for  extinguishment  of 
Indian  title,  are  not  subordinate  to  powers  acquired  by  Washington 
state  in  shore  lands  on  its  admission;  Kneeland  v.  Korter,  40  Wash. 
."163,  82  Pae.  609,  1  L.  B.  A.  (N.  S.)  745,  Congress  may  grant  tide 
lauds  between  high  and  low  water  mark  within  a  territory  of  the 
United  States. 

16  How.  251-262,  14  L.  925,  MAILLABD  v.  LAWBENCB. 

Syl.  3  (V,  367).  Statutory  construction — ^Popular  meaning  of 
words. 

Approved  in  Darlington  v.  United  States,  136  Fed.  718,  dress  shields, 
composed  in  chief  of  rubber  and  in  part  of  cotton,  are  dutiable  as 
wearing  apparel  under  tariff  act  of  1890. 

16  How.  275-288,  14  L.  936,  CARROLL  v.  LESSEE  OF  CABBOLU 

Syl.  3  (V,  370).    Stare  decisis — State  decisions. 

Approved  in  Harriman  v.  Northern  Securities  Co.,  197  U.  S.  291| 
49  L.  761,  25  Sup.  Ct.  493,  determining  question  as  to  whether  cor- 
poration organized  pursuant  to  combination  of  stockholders  in  com- 
peting railroads  to  acquire  controlling  interest  in  their  capital  stock 
holds  same  as  owner  or  trustee;  Linstroth  Wagon  Co.  v.  Ballew,  149 
Fed.  966,  where,  prior  to  involuntary  bankruptcy,  claimant  under 
sequestration  from  state  court  seized  bankrupt's  property,  and  bank- 
ruptcy trustee  intervened  and  lost,  state  judgment  was  conclusive  on 
trustee;  In  re  Cosmopolitan  Power  Co.,  137  Fed.  861,  70  C.  C.  A.  388, 
bankruptcy  court  in  determining  whether  state  imposition  is  tax 
within  Bankruptcy  Act  1898,  c.  541,  §  64a,  is  not  bound  by  state 
decisions  not  passing  on  merits  of  question;  Ez  parte  Biggins,  134 
Fed.  423,  construing  fourteenth  amendment  with  reference  to  right 
to  equal  protection  at  hands  of  states;  Rodwell  v.  Bowland,  137  N. 
C.  637,  50  S.  E.  326,  determining  validity  of  election  to  fill  vacancy  in 
AfGlce  of  clerk  of  superior  court;  dissenting  opinion  in  Ex  parte  Boyee, 
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m  How.  2S8-354 
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Ner.  36«,  75  Pac.  17,  65  L,  B,  A.  47,  majority  upholding  act  ©f 
IdOa,   prOTiding  eight  hour  daj   far  employeea  in  tnincB  or  smeitera. 

16  How.  288  313,  14  L.  942,  SMITH  v.  QWORMSTEDT. 
^    SyL  1   (V,  371).    BUI  by  one  in  behalf  of  all. 
H[   Approved  in  City  of  Grafton  ¥.  Holt,  58  W.  Va.  186,  5S  8,  E.  S2, 
^^mdg^  who  is  consumer  of  water  supplied  by  citj  waterworks  is  dia- 
^P^allfied  from  sitting  at  trial  of  suit  by   tajspayers  and   coaimmera 

to  determine  validity  of  water  rates, 

Distingaished  in  Methodist  etc.  Church  Sonth  v,  Clifton,  34  Ter. 

iCav.  253,  78  S.  W.  735,  voluntary  aaaociation  cannot  be  Bubj€cttd  to 
ordituLry  jrtdgment  for  debt 
8jL  3  (V,  372).    Division  of  church— Effect  on  property. 
Approved  in   Malone   v.   Lacroix,   143   Ala.   661,   144   Ala,   652,   4t 
6o.   725,  trustees    of    Methodist    Episcopal    Church    South    are    legal 


•ncccsaon  of  Methodist  Episcopal   Church   in   the  United  States  of 
America,  in  execution  of  trust  for  erection  of  church. 


le  How  314354,  14  L,  953,  MABSHAL.L  ▼.  BALTIMORE  &  OHIO 
1L.JL  CO. 

B/l  S  (T,  375).    Stockholders  act  by  representation. 

Approved  in  United  States  v,  Milwaukee  etc.  Transit  Co.,  142 
Fed.  254,  where  officers  and  controlling  stockholders  in  brewery  organ- 
i»d  Mrporation  and  on  behalf  of  brewery  contracted  for  shipmentv 
with  orriers  for  commission,  Elkins  anti-rebate  law  violated. 

8]rl  1  (Y,  375),    Besidence  of  eoT|x>rationa. 

Approved  in  Doctor  v,  Harrington,  196  U.  8.  587,  49  L.  609,  25  Sup. 
Ct,  355,  stockholders  may  assert  actual  citizenship  to  sustain  federal: 
joriidiction  of  salt  brought  by  them  as  stockholders;  Thomas  v.  Ohio* 
TftWifndty  Trustees,  195  U-  8.  210,  49  L.  164,  25  Sup.  Ct.  24,  where 
0^  itate  supreme  court  has  held  that  university  trustees  have  nO' 
corponte  powers,  allegation  that  it  is  citizen  of  and  domiciled  l^ 
Ohio  do^s  not  aver  that  it  is  Ohio  corporation;  United  States  v.  Mil- 
'^inkee  etc.  Transit  Co.,  142  Fed.  253,  where  officers  and  controlling 
stockliol^ien  in  brewery  organized  corporation  und  on  behalf  or 
brewery  contracted  for  shipments  with  carriers  on  cornmiHsion, 
Elkini-  anti-rebate  law  violated;  Baltimore  etc,  B.  E.  Co,  v.  AlJen^ 
58  W.  Vt.  398,  112  Am.  St.  Rep.  98,5,  52  8.  E.  469,  3  L.  R.  A,  (N  8.> 
«08,  imign  railroad  corporations  operating  roads  in  this  state  may  be 
ganitthed  here,  irrespective  of  situs  of   debt. 

^»^iip!ibed  in  Utah  Nevada  Co.  v.  Do  Lamar,  133  Fed.  117,  m 
*  ^'  A.  179^  fact  that  person  is  prcflident  of  corporation  creates  no 
preniiBptij,^  that  he  is  citizen  of  same  state  as  corporation, 

°y^  7  (V,  377).     No  specific  performance  of  immoral  contract. 
^PP'oved  in  Hazclton  v.  Shcckcla,  202  U.  S.  79,  50  U  94 1»  26  Soul 
^k  ^Qj|  Jiolding  void  contract  to  sell  land  at  specified  pries  if  offer 
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accepted  within  certain  time,  where  made  partly  in  consideration  of 
senrices  rendered  in  negotiating  with  Congress  to  purchase  land  for 
public  building;  Sussman  ▼.  Porter,  137  Fed.  164,  argument  to  pro- 
cure consent  of  property  owners  for  construction  and  maintenance  of 
trolley  line  in  front  of  their  properties,  and  also  to  obtain  franehiae 
therefor  for  contingent  fee,  is  void;  Baumhoff  y.  Oklahoma  City 
etc.  Co.,  14  Okl.  140,  77  Pac.  44,  upholding  contract  for  sale  of  frma* 
chise  after  its  amendment  by  council. 

16  How.  369-415,  14  L.  977,  PIQUA  BBANCH  OF  STATE  BANK 
OF  OHIO  ▼.  KNOOP. 

Syl.  2  (V,  384).    Municipality  chargeable  by  legislature. 

See  97  Am.  St.  Bep.  349,  note. 

Syl.  10  (V,  387).    Imposing  higher  tax  than  charter  stipulation. 

Distinguished  in  New  York  v.  State  Board  of  Tax  Commrs^  199 
U.  S.  41,  105  Am.  St.  Bep.  702,  50  L.  77,  25  Sup.  Ct.  715,  N.  Y.  Law 
1899,  c.  712,  imposing  special  franchise  tax,  does  not  impair  obligation 
of  contract  granting  right  to  operate  street  railroad  in  consideration 
of  payment  of  part  earnings. 

16  How.  469-479,  14  L.  1019,  THE  STEAMBOAT  NEW  WOBLD  t. 
KING. 

Syl.  1  (V,  397).    Carrier's  liability  for  injuries  to  deadhead. 

Approved  in  Indianapolis  etc.  Terminal  Co.  v.  Lawson,  143  Fed. 
836,  free  passenger  on  electric  car  is  entitled  to  exercise  of  highest 
skill  on  part  of  carrier;  McNeill  v.  Durham  etc.  B.  Co.,  135  N.  0.  699, 
701,  47  S.  E.  771,  772,  67  L.  B.  A.  227,  holding  railroad  liable  for  in- 
juries to  passenger  riding  on  pass. 

Syl.  3  (V,  399).    Care  required  of  steam  passenger  carriers. 

Approved  in  Indianapolis  etc.  Co.  v.  Lawson,  143  Fed.  837,  applying 
rule  where  free  passenger  on  electric  road  injured;  Chicago  etc  By. 
Co.  V.  Hamler,  215  HI.  536,  106  Am.  St.  Bep.  187,  74  N.  E.  709,  rail- 
road not  liable  for  injuries  to  Aeeping-car  porter,  where  his  contract 
with  sleeping-car  company  releases  railroad  from  liability;  Powers  ete. 
Co.  V.  WellsFargo  &  Co.,  93  Minn.  145,  100  N.  W.  736,  holding  ex- 
press  company  liable  for  loss  of  goods  caused  by  derailment  of  train 
upon  which  they  were  shipped;  Williams  v.  Spokane  Falls  etc  By. 
Co.,  39  Wash.  88,  89,  80  Pac.  1102,  1103,  holding  carrier  liable  for 
injury  to  passenger  caused  by  breaking  of  coupler,  where  servants 
knew  it  was  liable  to  come  apart;  Mannon  v.  Camden  etc.  By.  Co.,  66 
W.  Va.  556,  49  S.  E.  451,  holding  street-car  company  liable  for  in- 
juries to  passenger  who  leaped  from  car  in  apprehension  of  dmngsr 
from  broken  wire. 

Syl.  5   (V,  401).    "Gross"  negligence  is  for  jury. 

Approved  in  Baymond  v.  Portland  B.  B.  Co.,  100  Me.  634,  61 
AtL  604,  instruction  that  if  conductor  of  electric  car  could,  by 
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die  of  gr«4t  ear«»  discover  wlio  wanted  to  get  offj  that  would  be 
equivalent  to  actual  knowledge,  ia  erroneoua, 

U  How.  480^91,  14  L.  1024,  SEYMOUB  v.  McCORMTCK. 

SyL  I  (V,  404).    Patents— Profits  as  damages  for  infringement. 

Approted  iu  Brown  t.  Lanjron^  148  Fed.  839,  action  at  law  does  not 
lie  lot  sole  purpose  of  recovering  profits  which  infringer  of  patent 
kai  made. 

BjL  i  (Y^  405).    Infringement — Damages  where  patent  covers  im- 

provemeaL 

Approved  in  Baker  v.  Crane  Co.,  138  Fed,  60,  70  C.  C.  A.  486,  on 
accounting  for  profits  for  infringement  of  claim  of  patent  coverLog 
improTemest,  complainant  must  show  how  much  profit  on  entire  article 
wna  due  to  improvement. 

le  How,  524  534,  14  U  1043,  PANNING  v.  GBEGOIBB. 

8yL  2  (V,   408),     Feny  franchise   not   exclusive. 

Appwved  in  Green  v.  Ivey,  45  Fla*  349,  33  So,  714,  refusing  to  «n* 
job  gmntee  of  ferry  from  operating  ferry  at  or  near  point  on  river 
h«tw«eo  two  counties  at  suit  of  prior  licensee. 

16  How.  535-547,  14  L.  1047,  BABNEY  v.  8AUNDEES. 

8^L4  (T,  411).    Trustee's  unauthorized  profits  belong  to  fund. 

Approved  in  Thompson  v.  Territory,  10  Okl.  422,  62  Pac.  359,  in- 
terest OB  territorial  moneys  deposited  in  bank  by  treasurer  belong  to 
ttmtory. 

1«  How.  547  571,  14  L,  1052,  80UTHABD  v.  BUSSELU 
S/l  5  (V,  413),  Bill  of  review  for  newly  discovered  evidencet 
^Bied  in  Safe  Deposit  etc.  Co.  v.  Oittings,  102  Md.  459,  461,  62  Atl. 
^<*32,  4  KB,  A.  (N.  8.)  865,  where  wife's  executor  filed  bill  for 
^'^coauting  for  property  transferred  to  her  husband  and  his  contention 
*^t  it  wsi  gift  was  denied,  it  was  discreti on iry  to  refuse  leave  to 
^'  hijj  f^f  review  for  newly  discovered  evidence. 

^^  How,  571-580,  14  L.  1063,  8LICEE  ▼.  BANK  OP  PITTSBURG. 
^Th  2  (T^  414).    Presumptions  as  to  judgment  after  long  acquies- 


^PPtqv^^  ia  United  States  ▼.  Manthei,  2  Alaska^  465,  applying  rule 
^^icvji  on  t^ail  bond  where  accused  failed  to  appear  and  bail  forfeited. 

^«  fio^  610-619,  14  L.  1079,  EABLY  v.  DOE. 
^''    S  (V,  417).     Time  of  publication  of  tax  sales. 
^Pt>roved  in  Cadman  v.  Smith,  15  Okl  638,  85  Pac,  348,  delinquent 
*^1«  on  notice  of  less  than  twenty-one  days  is  void  where  atiitiite 


t<|ULr^^  ^blication  once  a  week  for  three  consecutive  weeks. 
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16  How.  622-635,  14  L.  1084,  DESHLEB  v.  DODGE. 

Syl.  2  (V,  419).    Federal  courts— Suits  hj  assignee — Citizenship. 

Distinguished  in  Eolze  v.  Hoadlej,  200  U.  8.  82,  85,  50  L.  380,  382, 
26  Sup.  Ct.  220,  federal  court  has  no  jurisdiction  over  bill  to  foreclose 
trust  deed  at  suit  of  assignee  where  assignor  could  not  sue  therein, 
though  bill  prayed  cancellation  of  release  as  in  fraud  of  complainant; 
Utah-Nevada  Co.  v.  De  Lamar,  133  Fed.  119, 121, 66  C.  C.  A.  179,  deny- 
ing federal  jurisdiction  over  suit  by  assignee  to  recover  money  due  on 
oral  contract  where  assignor  could  not  sue  therein. 

16  How.  635-659,  14  L.  1090,  DOE  v.  BBADEN. 
Syl.  2  (V.  421).    Judicial  questions — Annulment  of  treatiee. 
See  112  Am.  St  Bep.  108,  note. 


XVn  HOWARD. 


17  How.  36,  15  L.  93,  SHIELDS  v.  THOMAS. 
Syl.  1  (V,  422).    Amount  in  controversy — Appeal  by  several 
Approved  in  McDaniel  v.  Traylor,  196  U.  S.  428,  430,  49  L.  539,  25 
Sup.  Ct.  369,  upholding  federal  jurisdiction  over  equity  suits  between 
diverse  citizens  to  set  aside  fraudulent  probate  judgment  when  aggregate 
claims  upon  which  judgment  is  based  exceed  $2,000. 

Distinguished  in  The  Joseph  B.  Thomas,  148  Fed.  767,  claims  for 
wages  in  admiralty  cannot  be  added  together  to  give  jurisdiction  to  ap- 
pellate court;  Feely  v.  Bryan,  55  W.  Va.  594,  47  S.  E.  311,  where  several 
creditors  with  separate  demands  attack  mortgage  as  preference,  these 
claims  cannot  be  added  to  give  appellate  jurisdiction. 

17  How.  17-19,  15  L.  42,  UDALL  v.  STEAMSHIP  OHIO. 

Syl.  4  (V,  425).    Amendment  of  libel  in  appellate  court. 

Approved  in  Fred  Macey  Co.  v.  Macey,  135  Fed.  729,  68  C.  C.  A. 
363,  bill  by  partnership  cannot  be  amended  by  consent  after  removal 
to  show  citizenship  of  members  where  neither  removal,  petition  nor 
record  show  removal  case. 

17  How.  23-30,  15  L.  115,  HAYDEL  v.  DUFRESNE. 

Syl.   1    (V,   425).     Impeachment   of   government   survey. 

Approved  in  McBride  v.  Whitakpr,  65  Neb.  147,  90  N.  W.  970,  gor- 
ernmfint  survey  cannot  be  impeached  collaterally  in  suit  to  quiet  titlau 
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17  How.  3(M1,  15  L,  27,  YORK  ETC.  B.  R.  CO.  v.  WINANS. 
8yL  1  (V,  426).     Traiuifer  of  powers  by  corpomtion. 
Approved  in  Muntz  v.  Algiers  etc.  Bj.  Co.,  Ill  La.  428,  100  Am.  St. 

Rep,  495,  35  So.  627,  64  L.  B.  A.  222,  railroad  is  Iwble  for  injuries 

eau^ed  bj  negligence  of  itself  or  its  lessees  in  opemtioo  of  road*     8eo 

103  Am,  St  Rep.  552,  note. 

IT  How,  434e,  15  U  34,  BARRIBEAN  v.  BRANT. 

Sjl  2  (T,  429).    Denth  of  assignor  to  trustee  [tending  app>eal. 

Approved  in  Brown  v.  Fletcber,  140  Fed.  645,  648,  where  cause  of 
aetioD  in  equity  baa  pasied  for  estate  of  deceased  complainant  by  as- 
aignment,  toit  cannot  be  revived. 

8jrl.  3  (Y,  429).     Abatement  wbere  oo  revivor  after  death. 
ApproTed  in  Brown  v.  Fletcher,  140  Fed.  645^  after  death  of  eotn- 
pkifitst^  defendant  cannot  revive  snit  in  equity- 

17  How.  53  71,  15  L.  47,  RAYMOND  v.  TYSON. 
?fl  3  (V,  431).     Waiver  of  ship  owner  *8  lien  by  charter. 
Approved  in  Larsen  v.  150  Bales  of  Sisal  Grass,  147  Fed,  786*  where 

time  eJjurter  gives  owoer  of  vessel  lien  on  all  cargoes  for  charter  hire, 

B^  lien  on  cargo  can  be  asserted  by  vessel  owner  as  against  shipper  who 

**M  ptid  freight. 

17  Bow.  100-116,  15  L.  58,  LAWRENCE  ▼.  MINTITRN. 

8rl  1  (Y^  436).     Libel  by  consignee  of  goods. 

approved  in  Merchants'  etc.  Bank  v.  Baltiniore  etc.  8.  B.  Co.,  102 
^^  580,  63  Atl.  110,  where  bill  of  lading  provided  for  delivery  to 
^ofi^gnee  or  order  only  on  surrender  of  bill,  carrier  is  liable  for  do- 
^^'«T  without  surrender  of  bill. 

%^  3  (V,  437).    Jettison,  when  lawful 

<^i«ed  in  Oceanic  Steaim  Nav.  Co.  tr,  Aitken,  106  IT.  S.  596.  49  L.  613, 
^H-  Ct  317,  arguendo. 

^^  ^oir.  130-146,  15  L.  158,  SHIELDS  v.  BARROW. 
^yl   Z  (V,  441).     Indispensable  parties  defined, 
approved  in  United  States  v.  Northern  Pac.  R.  Co.,  134  Fed.  719, 


67  c. 
Porat; 


O.  A.  269,  in  suit  by  government  to  annul  contract  between  cor- 

lox^g^  ftU  of  the  corporations  are  necessary  parties;   Florida  Land 

^'  ^o.  V.  Anderson,  50  Fla.  514,  39  So.  396,  in  suit  to  remove  cloud 

^    cancel  conveyance  as  fraudulent,  parties  executing  couveyance 

*^  ^^^«Mary  parties;   Tod  t.  Crisman,  123  Iow.-a,  699,  99  N.  W.  688, 

«ontr»^^,  to  pay  when  supervisors  have   ordered  levy  of   tax  is  not 

**^***^iy  party  tn  certiorari  to  test  legality  of  order. 

®y^'   4  (V,  443).     Necessary  parties  defined. 

A^PProred  in  Railroad  Commission  t.  Palmer  Hardware  Co.|  134  Oa. 
^'^i  ^  8.  E.  195,  arguendo. 


i 
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SyL  6  (V,  445).     No  decree  where  neeeBsaiy  parties  not  present. 

Approved  in  Weidenfeld  v.  Northern  Pac.  By.  Co.,  129  Fed.  311,  6S 
C.  C.  A.  537,  in  suit  by  stockholder  to  restrain  corporation  from  issuing 
common  stock  instead  of  preferred,  where  end  sought  was  destmetion 
of  securities  company's  title  to  majority  of  stock,  latter  company  is. 
indispensable  party;  Goldman  v.  Millay,  7  Ariz.  289,  64  Pac.  434,  wher» 
in  partition  by  administrator  of  mortgagee  of  undivided  half  of  library 
against  purchaser  of  other  half,  latter  had  possession  of  undivided 
half  only,  other  half  being;  in  possession  of  widow,  mortgagor 
necessary  party;  State  v.  Gormley,  40  Wash.  604, 82  Pac.  930, 3  L.  B.  A. 
(N.  8.)  256,  holders  of  county  warrants  are  necessary  parties  to  soit 
to  restrain  their  payment. 

8yL  7  (V,  447).    Amendment  to  show  new  case. 

Distinguished  in  Trust  Co.  v.  Scottish  Union  Ins.  Co.,  119  Ga.  674,. 
46  8.  E.  856,  mortgagee  may  sue  alone  for  loss  under  policy  payable 
to  him,  when  amount  of  his  debt  equals  value  of  insurance. 

8yl.  8  (V,  447).    Amendment  inserting  new  case. 

Approved  in  Huntt  v.  McNamee,  141  Fed.  298,  applying  rule  in  ac- 
tion for  personal  injuries  caused  by  negligence  of  independent  eon- 
tractor. 

SyL  11  (V,  450).    Oross-bill  to  make  new  parties. 

Approved  in  Doke  v.  Williams,  45  Fla.  251,  34  So.  570,  denying  right 
of  third  party  to  be  made  defendant  to  suit  for  injunction;  Wightman 
V.  Evanston  Yaryan  Co.,  217  HI.  377,  108  Am.  St.  Bep.  258,  75  N.  E. 
604,  on  foreclosure  of  trust  deed  securing  bonds  of  corporation,  partia* 
holding  unexpired  contracts  with  corporation  cannot  intervene. 

Syl.  13  (V,  451).    Cross-biU  defined. 

Approved  in  Ames  etc.  Bealty  Co.  v.  Big  Indian  etc  Co.,  140  Fed» 
179,  federal  equity  court  in  suit  to  protect  water  rights  may  entertaift 
cross-bill  by  any  of  defendants  setting  up  priority  of  right;  Emery  Co» 
V.  Tweedie  Trading  Co.,  143  Fed.  147,  applying  rule  in  admiralty. 

17  How.  152-156,  15  L.  68,  PBOPELLEB  MONTICELLO  ▼.  MOLLI- 
SON. 

Syl.  5  (V,  453).    Admiralty — Intervention  by  insurer. 

Approved  in  The  Nonpareil,  149  Fed.  525,  carrier  by  water  may  sne- 
for  loss  of  goods  in  behalf  of  all  parties  in  interest,  though  loss  ha» 
been  paid  by  an  insurer. 

17  How.  170178,  15  L.  233,  SCHOONEB  CATHEBINE  ▼.  DICKIN- 
SON. 

Syl.  2  (V,  457).    Collision — Damages  where  vessel  raised. 

Approved  in  The  Cumberland,  135  Fed.  236,  where  at  instance  of 
claimant  cost  of  repairing  injured  vessel  is  adopted  as  measure  of 
damages  to  libelant,  he  may  recover  demurrage  up  to    time    of    iftl» 
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"mhtft  ib«  wsi  fold  without  repairing  but  before  repairs  could  bava  been 
completed* 

Syl  3  (Vf  457).     Collision— Close  hauled  vessel  ke^ps  course* 

Approved  in  The  Eagle  Wing,  135  Fed.  830,  applying  rule  to  collision 
at  fiigbt  between  two  schooners* 

17  How,  804-212,  15  L.  219,  UNITED  STATES  ▼.  NICKERSON. 

SjL  2  (V,  461).    Acquittal  bj  erroneous  eonstniction  of  statute  as  bsr. 

Approved  in  State  v.  Price,  127  Iowa,  305,  103  N.  W.  197.  acquittal 
uDdti  indictment  for  rape  on  female  under  age  of  consent  bars  proeecu- 
tion  for  incest  with  same  female  at  same  time. 

8yl  i  (V,  461).     Perjury — I^cts  showing   materiality. 
Approred  in  finch  ▼.  United  States,  1  OkL  403,  33  Pac  641|  perjury 
li»  agtintt  juror  who  on  voir  dire  testifies  falsely. 

17  How.  225-231,  15  L,  22$,  UNITED  STATES  ▼.  SEAMAN. 

Sjl  1  (Y,  462).     Mandamus   to  eontrol  ezecutiye  discretion. 

Approved  in  Hover  v.  People^  17  Colo.  App.  392,  68  Pac.  685,  denying 
>ua<lAaus  to  control  amount  of  appropriation  by  council  to  defray  ex* 
PCikMi  of  fire  and  police  board. 

Sj'l  2  (V,  463).    Mandamus  only  granted  where  act  ministerial. 

Approved  IB  State  v.  Savage,  65  Neb.  772,  91  N.  W.  730,  denying 
Budamai  to  compel  board  of  equalization  to  reaneee  piopertgr  ol  rail- 

'^t  telegraph  and  sleeping-car  companies. 

17  How.  232  239,  15  L.  132,  McBLAIB  v.  GIBBES. 
^l  1  (T,  464)*    Assignment  of  interest  in  illegal  contract, 
Approved  in  Padilla  v.  Padilla,  11  N.  M.  553,  70  Pac.  566,  upboldiog 

lament  made  prior  to  judgment  whereby  defendant  agreed  to  pay 

^^er  to  utter  her  share  of  Indian  depredation  claim  recovered  in  his 

^^  Same. 

^^  4  (V,  465),  Illegality  of  contract  no  defense  after  performance. 

Approved  in  Monahan  v,  Monahan,  77  Vt  143,  59  Atl.  172,  70  L.  R. 
^^,  impressing  securities  with  trust  though  placed  in  name  of  defend* 
***  to  iToid  taxation. 

^^  ^ow.  284-314,  15  L.  102,  UNITED   STATES  v.  GUTHRIB, 
^y^  4  (Y,  470).    No  mandamus  to  eontrol  discretion. 

Approved  in  State  v.  Savage  65  Neb.  772,  91  N,  W,  730,  denjing 
lA^^'iatnus  to  compel  board  of  equalization  to  reassess  property  of  rail* 
^^f  telegraph  and  sleeping-car  eompaniea. 
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17  How.  315-322,  15  L.  77,  CLARK  v.  CLARK. 

Syl.  4  (V,  472).    Effect  of  bankruptcy  discharge  on  property  righta. 

Approved  in  In  re  Home  Discount  Co.,  147  Fed.  548,  bankrupt's  dis- 
charge avoids  assignment  of  future  wages  given  to  seeure  provable  debt 
earned  after  filing  of  petition. 

17  How.  322-340,  15  L.  164,  BOOTH  v.  CLARK. 

Syl.  1  (V,  473).    Receiver's  powers  limited  by  order  of  appointment. 

Approved  in  Great  Western  Min.  etc.  Co.  v.  Harris,  198  U.  S.  577,  49 
L.  1169,  25  Sup.  Ct.  770,  receiver  of  corporation  cannot  be  empowered 
by  appointing  court  to  sue  in  foreign  jurisdiction  to  realize  its  assets; 
In  re  Builders'  Lumber  Co.,  148  Fed.  249,  denying  purchase  money  lien 
of  claimant  who  had  sold  property  to  receiver  under  conditional  sale; 
Detroit  etc.  R.  R.  Co.  v.  Campbell,  140  Mich.  391,  103  N.  W.  859,  ex- 
istence of  receiver  of  railroad  appointed  on  creditor's  bill  does  not  d^" 
vest  corporation  of  right  to  condemn  land  for  right  of  way. 

Syl.  8  (V,  475).    Receiver's  suit  in  foreign  court. 

Approved  in  Great  Western  Min.  etc.  Co.  v.  Harris,  198  U.  8.  574, 
578,  49  L.  1168,  1169,  25  Sup.  Ct.  770,  receiver  of  foreign  corporation 
cannot  be  empowered  by  appointing  court  to  sue  in  foreign  jurisdiction 
to  realize  its  assets;  Co  veil  v.  Fowler,  144  Fed.  539,  receiver  of  bank  in 
liquidation  cannot  sue  in  another  jurisdiction  to  enforce  stockholder's 
liability;  Fowler  v.  Osgood,  141  Fed.  21,  22,  23,  federal  court  receiver 
of  insolvent  corporation  cannot  sue  in  another  district  to  recover  fond 
alleged  to  be  held  in  trust  for  creditors,  though  appointing  court  au- 
thorized suit;  Edwards  v.  National  Window  Glass  etc.  Assn.,  139  Fed. 
797,  798,  federal  receiver  for  corporation  cannot  sue  in  federal  eonrt 
of  another  jurisdiction  on  cause  of  action  in  favor  of  corporation; 
Egan  V.  North  American  Loan  Co.,  45  Or.  136,  76  Pae.  775,  where  loan 
society  in  hands  of  receiver  has  loaned  money  on  property  in  another 
state,  borrower  may,  on  payment  of  loan,  sue  to  cancel  unsatisfied 
mortgage  given  as  security,  without  leave  of  appointing  court. 

Syl.  9   (V,  476).     Receiver  has  no  extraterritorial  power. 

Approved  in  Great  Western  Min.  etc.  Co.  v.  Harris,  198  U.  S.  675, 
676,  49  L.  1168,  25  Sup.  Ct.  770,  receiver  of  corporation  cannot  be  em- 
powered by  appointing  court  to  sue  in  foreign  jurisdiction  to  realize  its 
assets;  In  re  Benedict,  140  Fed.  56,  applying  rule  to  bankruptcj  re- 
ceiver. 

Distinguished  in  Childs  v.  Blethen,  40  Wash.  349,  82  Pae.  408,  where, 
pending  receivership  in  sister  state,  suit  against  insolvent  bank  creditor 
and  court  fixed  liability  of  each  stockholder  on  intervention  by  ereditor^ 
creditors  and  receiver  could  sue  on  judgment  in  this  statOi 

17  How.  344-352,  15  L.  96,  BURCHELL  v.  MARSH. 

Syl.  1  (V,  478).    Arbitrator's  award  is  final. 

Approved  in  LeWn  v.  Northwestern  Nat.  Ins.  Co.,  146  Fed.  77,  award 
of  arbitrators  fixing  amount  of  insured's  loss,  made  in  accordance  with 
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pfQTJgioof  of  poHcf,  canaot  be  impeacb«d  for  f mnd  in  federal  action  nt 
law;  mite  Star  Mining  Co.  t,  Haltberjf.  220  111*  ftOe,  77  N.  E.  S37, 
applying  principle  where  corporation  agreed  to  arbitration. 

LS  (Y,  47S).  Setting  a^ide  award  for  fraud. 
Approved  in  Roberts  Bros.  v.  Consumers  Can  Co.,  102  Md,  369,  111 
Ajil  8t  Bep.  3S2,  62  All.  587,  fact  that  deposition  for  uae  before  ar- 
bitntnr}  was  by  notary  *s  mmtake  sent  to  one  of  parties  instead  of 
directij  to  them  did  not  authorize  its  rejection  where  party  sent  it  to 
them  Qfiopened* 

Byl  5  (V,  479).  Betting  aside  award  for  error  of  law  or  fact 
ApproTtd  in  White  Star  Mining  Co.  ▼,  Hultberg,  220  111.  602,  77  N, 
S.  33$»  applying  rule  where  corporation  agreed  to  arbitratioiL 

SfL  7  (Y,  479).    Setting  aside  award  for  mistake. 
Appmed  in  Burrell  ▼.  United  States,  147  Fed.  48,  federal  court  may 
enter  judgment  on  award  of  arbitrators. 

SjL  9  (V,  479).  Award  not  set  side  for  error  of  judgment 
Approred  in  Burrell  ▼.  United  States,  147  Fed,  50,  where  arbitration 
agre^roeQt  provided  for  taking  of  proof  in  same  manner  as  in  trial 
of  ooim  caaeg^  and  that  judgment  entered  on  award  should  be  un* 
appealable;  objections  to  introduction  of  ertdence  cannot  be  urged 
a{iiiiit  jodgment  entered  on  award. 

17  How,  369  399,  15  L.  SO,  FONTAIN  ▼.  RAYENEL. 

Syl,  4  (V,  481).     Federal  equity  powers. 

Approved  in  dissenting  opinion  in  James  v.  Gray,  131  Fed,  409,  65 
C,  C,  A,  385,  majority  holding  loan  made  by  wife  to  huabaud  from  her 
aepamte  e^itate  is  provable  as  debt  against  his  estate  irrespective  of  its 
tflfor(<ability  under  state  law. 

8/1  5  (V,  481).    Sovereign  prerogatives  are  in  itates. 

Approved  in  Brigham  ▼.  Peter  Bent  Brigbam  Hospital,  134  Fed. 
^Id.  67  C.  0.  A.  393.  construing  charitable  bequest  to  trustees  who 
sluulfl,  sficf  accumulation  of  income  for  twenty-five  years,  procure 
fanaatiim  of  corporation  to  which  estate  should  be  transferred,  ai  Im- 
P^<SissJBg  entire  eetate  with  trust  from  testator  *a  death. 

IT  H<rir.  3t)9403,  15  L.  96,  BOGABT  v.  STEAMBOAT  JOHN  JAY, 
Syl  1  (Y,  483).  Admiralty  cannot  sell  ship  to  pay  mortgage. 
Approved  in  The  Conveyor,  147  Fed,  589,  upholding  admiralty  jurts- 
dictioa  to  administer  fund  applicable  to  payment  of  maritime  liena 
with  reference  to  claims  based  on  mortgage;  the  Clifton,  143  Fed. 
463,  deojing  jurisdiction  of  admiralty  over  suit  by  mortgagee  under 
mortage  to  secxue  money  borrowed  to  pay  purchase  price  of  vessel  to 
fecoter  posseieion  of  vessel;  The  Gordon  Campbell,  131  Fed.  9B5,  where 
admiralty  court  haA  in  its  regiatrj  for  distribution  fund  arising  from 
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nle  of  vessel  and  maritime  liens  have  been  paidi  holder  of  reeorded 
4^0  ^mortgage  maj  prove  claim  against  fund. 

17  How.  403416,  15  L.  110,  WEST  v.  COCHRAN. 

Syl.  5  (V,  485).    Survey  necessaiy  to  pass  title. 

Approved  in  Territory  v.  Delinquent  Taxpayers,  12  N.  M.  175,  79 
Pac.  318,  until  confirmation  by  court  of  private  land  claims  of  sorvqr 
of  imperfect  grant,  land  is  not  taxable. 

SyL  7  (V,  485).    Survey  of  confirmed  lands. 

Approved  in  McBride  v.  Whitaker,  65  Neb.  146,  00  N.  W.  070,  plat 
of  survey  made  and  approved  by  land  department  cannot  be  collaterally 
impeached;  Territory  ▼.  Delinquent  Taxpayers,  12  N.  M.  172,  76  Pae. 
317,  until  confirmation  by  court  of  private  land  claims  of  siirv^  of  im- 
^perfect  grant,  land  is  not  taxable. 

17  How.  437-443,  15  L.  129,  BEUCE  t.  UNITED  STATSa 

SyL  1  (V,  489).    Treasury  transcript  as  evidence. 

Approved  in  United  States  v.  Pierson,  145  Fed.  817,  818,  introduction 
of  duly  certified  transcript  of  books  and  proceedings  of  treasury  depart- 
ment in  action  on  Indian  agent's  bond  establishes  prima  fade  case. 

SyL  2   (V,  489).     Beappointment  of  officer — Surety's  liability. 
Approved  in  Lake  Co.  v.  Neilon,  44  Or.  17,  74  Pac.  213,  applyijig 
principle  in  action  on  tax  collector's  bond. 

SyL  3  (V,  490).  Beappointed  officer — Sureties'  burden  to  disprove 
liability. 

Approved  in  Lake  Co.  v.  Neilon,  44  Or.  21,  74  Pac.  214,  applying 
principle  in  action  on  tax  collector's  bond. 

17  How.  443-447,  15  L.  123,  HENDRICKSON  v.  HINCKLEY. 

Syl.  1  (V,  490).    Injunction  against  law  Judgment. 

Approved  in  Nelson  v.  Meehan,  2  Alaska,  493,  vacating,  after  term, 
judgment  obtained  by  fraud  and  perjury,  after  its  affirmance  by  ap- 
pellate court;  Hockaday  v.  Jones,  8  Okl.  163,  56  Pac.  1056,  refusing  to 
enjoin  execution  on  default  judgment  upon  constructive  service; 
Farmers'  etc.  Warehouse  Co.  v.  Pridemore,  55  W.  Va.  463,  47  8.  E. 
263,  refusing  to  enjoin  judgment  at  law  where  fraud,  mistake  or  eir- 
cumstance  beyond  complainant's  control  not  alleged  as  causa  of  failure 
of  proof  at  trial. 

17  How.  447-455,  15  L.  155,  STEVENS  v.  GLADDING. 

Syl.  3  (V,  493).    Property  in  copjrright  and  plates  distinguished. 

Approved  in  Bobbs-Merrill  Co.  v.  Straus,  147  Fed.  18,  20,  refusing  to 
enjoin  dealer  from  selling  copyrighted  book  at  less  than  price  men- 
tioned in  notice  printed  in  book  to  effect  that  no  dealer  was  licensed  to 
sell  at  less  price;  Werckmeister  v.  American  Lith.  Co.,  134  Fed.  324, 
326,  68  L.  B.  A.  591,  exhibition  of  original  copyrighted  painting  at 
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^^^tmy  tt  wliicli  no  person  anthomed  to  copy  suroe^  and  to  which  public 
<nh0T  than  memberB  not  admitted  except  on  payment  of  f  eOj  U  no  pub* 

^^  ^  C^»  4d3).  ^Ongling  of  ownership  in  plate  and  oopyright* 
^Pprote^  in  Werckmeister  v.  Aineriean  Lith.  Co.,  142  Fed,  834,  noHee 
or  coppigiii  Dpe^  jjq^  \^  p^t  qu  original  painting. 

^7^-  5   ^T,  494).     Equity — Enforcement  of  penalty  for  infringement 
of  copyright 

Approv^^^l  in  Bobbs-Merrill  Co.  r,  Straud,  147  Fed.  21,  refusing  to 
enjoin  deaJer  from  selling  copyrighted  book  at  Ie»«  than  price  mentioned 
{ji  notice  printed  in  book  to  effect  that  no  dealer  was  licensed  to  sell 
aS  U«  P^K^<e;  United  States  t.  Berrigan,  2  Alaska,  446^  under  RussiaEi 
trea^t  ^^iiefflbera  of  Atbapaaean  stock  are  uncivilized  tribes  entitled 
to  tbe  ec^ia&l  protection  of  laws  afforded  to  similar  aboriginal  tribea. 

Syl.  ft     (V,  494)*     Copyright — Account  in  equity  for  profits. 

Approved  in  Social  Begister  Assn.  t.  Murphy.  129  Fed.  148,  in  equity 

mit  fot  infringement  of  copyright  there  can  be  no  damages  recovered 

beyond  profits  of  defendant;  Hardy  r.  LaDow,  72  Kan.  178,  83  Pac, 

^^,  wb«Te  plaintiff  alleged  terms  of  lease  agreed  upon,  and  that  he  was 

traniqiiiently  induced  to  sign  lease  not  conforming  thereto,  and  be  prayed 

**'  **acelhition  and  general  relief,  court  could  reform  lease* 

^^  5ow.  478-525,  15  L.  181,  FLOBIDA  v.  GEORGIA. 

^Jo        ^^'^     Miscelhineous.    Cited  in  Ex  parte  Cox,  44  Fla,  540»  33  So. 
1^    *  ^1  L  B.  A.  734,  writ  of  error  does  not  lie  from  state  supreme  court 
^^^'Uw  judgment  of  individual  judges  thereof  on  habeas  corpus. 


w.  625-541,  15  L.  236,  UNITED  STATES  v.  BTTCHIE. 
4  (V,  502).    Grant  to  Indian  by  California  governor  valid. 


of 


||.    ^proved  in  Territory  v.  Delinquent  Taxpayers,  12  N,  M.  142,  143, 
*      76  Pac.  308,  lands  of  Pueblo  Indians  in  New  Mexico   are  taxable. 

17   3:^ 

^^Tow.  542  376,  15  L.  241,  FREMONT  v.  UNITED  STATES, 

^^X  7  (V,  504),     Grant  by  California  governor  waa  in  praesenti. 

^^proved  in  Conway  v.  United  States,  149  Fed.  266,  determining  rights 

^ilndian    woman    allottee    whose   selection    was    approved    but    whose 

jj^^^t  was  by  mistake  made  out  to  husband;  Catron  v.  Laughlin,  11  N. 

^35,  72  Pac,  33,  where  Congress   has  coRflrmed   Mexican   grant   to 

,.3^    grantees  as  had  not  forfeited  rights  by  noncompliance  with  con- 

^^^ns  of  grant,  burden  of  showing  forfeiture  prior  to  cession  is  on 

^Vy  alleging  it, 

^^L  13  (V,  507).  Forfeitnre  of  grant  for  sale  after  cession  of  terrl- 

-Approved  in  Catron  t.  I^ughlin^  11  N.  M.  623,  72  Pac.  29,  applying 
*^^^  as  to  grant  in  New  Mexico, 
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Uwii  k  Clark  County,  33  Mont.  38,  81  Pac.  400,  where  corporation 
^mmg  eillle  in  certain  county  where  its  business  mnnager  rcsitled  drov« 
aamber  of  cattle  into  another  county  for  winter  feeding,  cattle  not  tax- 
ibk  la  Litter  eounty. 

DiitSaguiahed  in  Foppiano  v.  Speed,  199  TJ.  S.  520,  50  L.  292,  26 
Bq^.  Ct  138^  upholding  exaction  by  state  of  license  fee  from  person 
(flfifed  in  selling  liquor  within  atate  over  bar  on  boat  employed  in 
faiMttA  commerce  J  Old  Dominion  S.  3.  Co.  v.  Virgrnia,  198  IT.  8,  306, 
10*,  106,  4d  L.  1062,  25  Sup.  Ct.  686,  vessels  which,  though  engaged  in 
JBtentite  eommerce,  are  employed  in  such  commerce  wholly  within  limits 
«fiUti»^ire  taxable  there  though  registered  in  another  state  j  Prairie 
CltttoCo.  ¥.  Williamson,  5  Okl.  494,  49  Pac.  939,  under  Sess.  Laws  1895, 
lit  5,  1 1  If  ^1  where  cattle  owned  in  another  state  actually  ranged  in 
eotiii  eountj  here  during  entire  year,  they  were  taxable  in  such  eounty. 


XVIII  HOWAED. 


It  Hqw,  16-19,  15  L.  277,  McLEAN  v.  MEEK. 
Syl  1  (V,  519),    Foreign  judgment  against  administrator  as  evi- 

Approved  in  Coram  ▼.  Ingersoll,  148  Fed.  175,  judgment  on  merits 
m^Jt$i  inrillary  administrator  in  action  on  chose  in  action  bars 
•tffltd  itiit  by  ancillary  adminiatrator  in  another  Jurisdiction, 

IS  Htm.  43  50,  15  L.  285,  BASNARD  v.  ASHLEY, 

87L  I  (V,  523).    Conclusiveness  of  land  officer's  decision. 

Approved  in  Le  Marche!  v.  Teegarden,  133  Fed.  827,  pjirty  attack- 
H  p«t*nt  for  mistake  of  fact  must  plead  and  prove  evidence  before 
•^fptftmeiit  from  which  mistake  resulted,  the  particular  mistake  and 
*^«  wty  ia  which  it  occurred;  Smith  v.  Love,  49  Pla.  239,  38  80,  379, 
^♦^liring  patentee  who  obtained  patent  by  fraud  a  trustee  for  party 
''I^lly  eutiik'd  to  patent. 

^^'  2  (V,  525).     Rights  accruing  to  entry  man  under  pre-emption. 

^wtingwinhed  in  Bates  v.  Timmons,  199  U.  S.  395,  50  L.  244,  26 
^^'  Ct,  85^  perjury  on  hearing  before  Land  Department  of  contest 
<*^  koaiMteiid  laws  is  not  relievable  in  equity. 

W  Hiittr,  50-60,  15  L.  280,  WRIGHT  v.  MATTISOK 
%^  1  {V,  526).     Adverse  possession— €olor  of  title  defined* 
Appwred  in  Tidwell  v.  Chiricahua  Cattle  Co.,  5  Arij.  367,  53  Pac. 
1^  Viitf  act  Cong.   1885,  prohibiting  inclostire  of  public  lands,   one 
ioaJd  &ot  tater  tract  of  less  than  quo  hundred  and  sixty  acres,  which 
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had  been  inclosed  bj  original  settler  as  incident  to  settlement,  and 
was  held  bj  plaintiff  under  record  conveyances  from  original  settler; 
Beaslej  v.  Equitable  Securities  Co.,  72  Ark.  610,  84  S.  W.  228,  bond 
for  title  is  not  color  of  title  within  Acts  1883,  p.  106,  §  1,  providing 
for  compensation  for  improvements  made  bj  occupant  of  land  be- 
longing to  another;  Johnson  v.  Hurst,  10  Idaho,  325,  77  Pae.  791, 
patentee  of  greater  acreage  than  government  receives  pay  for  maj 
maintain  suit  to  quiet  title  against  trespasser;  Woodruff  v.  Wallace, 
3  Okl.  374,  41  Pac.  364,  homestead  filing  does  not  convey  color  of  tiil« 
within  meaning  of  act  of  Congress  of  June  1,  1874. 

18  How.  60-63,  15  L.  265,  GBAHAM  v.  BATNE. 

Syl.  1  (V,  528).    No  review  of  agreed  case. 

Approved  in  Swift  &  Go.  v.  Jones,  14S  Fed.  494,  eireoit  eoort  e«B- 
not,  in  action  at  law,  order  trial  before  special  master  authorized  to 
hear  and  pass  on  issues  of  fact  and  report  findings;  Anglo-American 
Land  etc.  Co.  v.  Lombard,  132  Fed.  734,  68  C.  C.  A.  89,  where  special 
finding  in  action  at  law  tried  to  court  responds  only  to  part  of  iasnea 
and  facts  found  are  not  decisive  of  case,  new  trial  awarded. 

18  How.  71-76,  15  L.  269,  SMITH  v.  STATE  OF  MABYLAND. 

Syl.  1  (V,  531).    Tide  lands  belong  to  state. 

Approved  in  State  v.  Price,  71  N.  J.  L.  254,  58  Atl.  1017,  npholding 
oyster  and  clam  act  of  1902;  People  v.  Bootman,  180  N.  T.  10,  78 
N.  E.  508,  upholding  game  laws  of  1900,  prohibiting  possession  of 
game  during  close  season;  Taylor  v.  Commonwealth,  102  Va.  766,  108 
Am.  St.  Bep.  865,  47  S.  E.  878,  upholding  title  of  state  in  bed  of 
navigable  river  as  against  riparian  owner. 

Syl.  8  (V,  533).    Constitutional  restraints  on  federal  government. 

Approved  in  State  v.  MacQueen,  69  N.  J.  L.  527,  55  AtL  1008, 
upholding  reading  of  newspaper  article  in  nature  of  confession  taken 
from  accused  at  time  of  arrest;  Territory  v.  Stroud,  6  Okl.  Ill,  50 
Pac.  267,  upholding  prosecution  by  information  without  preliminaiy 
examination. 

18  How.  82-86,  15  L.  273,  BUSH  v.  PEBSON. 

Syl.  1  (V,  536).    Mortgagor's  after-acquired  title. 

Approved  in  United  States  v.  Clark,  200  U.  S.  607,  50  L.  010,  88 
Sup.  Ct.  340,  purchaser  of  timber  lands  after  receiver's  final  receipts 
have  issued  is  protected  as  bona  fide  purchaser  against  cancellatioii, 
for  frauds  of  entryman,  of  patent  afterward  issued. 

18  How.  87-89,  15  L.  279,  MINTEB  v.  CBOMMELIN. 
Syl.  1  (V,  537).    Land  patent  presumes  regularity  of  preliminaries. 
Approved  in  Bradshaw  v.  Edelen,  194  Mo.  661,  92  S.  W.  697,  where 

island  in  Missouri  river  surveyed  by  government  prior  to  admiasion 
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18  How.  126  158 


of  WssoiLTi  Into  Union  belonged  to  United  States  and  passed  to  citizen 

IB  Bow.    126-134,  15  L.  334,  HAM  ▼.  STATE  OF  MISSOURt 

Bj^L  1  (V,  546).  Confirmation  of  imperfect  Spanish  grant  confers 
no  title. 

DistiD^^iished  in  HoUister  v.  State,  9  Idaho,  15,  71  Pae.  543.  Idaho 
adDiissioca  act  does  not  restrict  right  of  eminent  domain  over  lands 
granted    to  state  by  that  act. 

IS  How.     135,  15  L,  290,  GUILD  v.  FRONTIN. 

SyL  1    (T,  546).     No  review  where  jury  waived  and  findings  general. 

Appro "v-cd  in  Anglo  American  etc.  Co.  v.  Lombard,  132  Fed.  734, 
€8  C.  C-  ^.  S9^  where  special  finding  in  action  at  law  responds  only 
ta  part  o^  issues,  and  facts  found  are  not  decisive  of  ease^  new  trial 
awarded  , 

n  How.     137-143,  15  L.  318,  PARKEB  v.  OVERMAN. 
87L  B      (Y^  548).    Removal — Citizenship  and  residence  not  gynony* 


Appro ^«d  in  Steigleder  v.  McQuestcn,  198  U.  8.  143,  49  L.  988,  25 
Sup,  Ct.  Qi0^  passing  on  question  of  jurisdiction  though  motion  to 
dismias  Kmeieiy  charged  that  parties  were  residents  of  same  state; 
^^^Z  ^.  Smithy  132  Fed.  207,  allegation  in  removal  petition  that 
defendaxif  Is  citizen  of  state  other  than  that  in  which  suit  is  pending 
tt  not  A^iavalent  to  allegation  that  he  ia  nonresident  of  that  state. 

19  How.     143449,  15  l.  304,  RICHARDS  v.  HOLMES. 

07L  a      ^V,  551).     Power  to  sell  includes  power  to  adjourn. 

See  »T    Am.  St.  Rep.  654,  659,  note. 

^^-  ^      (V,  552).     Mortgage  creditor  may  bid. 

-^PP*^^  Aired  in  Anderson  v.  Messinger,  146  Fed.  932,  933,  pledgee  may 
pnrchaa^    where  sale  conducted  by  master. 

18  Hour.    150158,  15  L.  320,  JONES  v.  JOHNSTON. 

Byl.  'X     (V,  552).    Deed  referring  to  recorded  plat  for  desrription. 
ApP^^Ved  in  Wilson  v.  Chicago  etc.  Co.,  143  Fed.  712,  construing 
^0^4  lef  ^ffjjjg  ^Q  map  for  location  of  line  of  river-bed. 

g(y\.  %  (V,  553).     Boundaries — Gradually  changing  water  line. 
Ap^i-oved   in   Sberwin   v.   Bitzer,   97   Minn.   257,    106    K    W.    1048, 
^l^ictt^T  of  government  lot  abutting  on  lake  by  nunibpr  of  government 
g^Ttey  lyithout  restricting  words  conveys  all  land  which  has  becomt 

^0[i  of  lot  by  recession  of  lake. 
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18  How.  173-182,  15  L.  338,  COOPER  v.  BOBEBTS. 

Syl.  2  (V,  557).    Michigan's  title  to  lands  perfected  on  snnrej. 

Approved  in  State  v.  Jennings,  47  Fla.  320,  35  So.  993,  under  act  of 
Congress  of  1845,  granting  school  lands  to  Florida,  when  by  survey 
sixteenth  section  or  fractional  part  thereof  is  ascertained  to  exist  Ia 
any  township,  grant  immediately  attaches  without  patent. 

Syl.  3  (V,  558).    State's  control  over  school  lands. 

Approved  in  United  States  v.  Tully,  140  Fed.  904,  905,  determining 
federal  jurisdiction  over  crime  committed  on  lands  occupied  but  not 
legally  reserved  for  military  reservation. 

(V,  557.)  Miscellaneous.  Cited  in  Montana  Min.  Co.  v.  St  Louis  ote 
Co.,  147  Fed.  904,  reciting  history  of  litigation. 

18  How.  182-192,  15  L.  341,  THE  SCHOONEB  FBEEMAN  v.  BUCK- 
INGHAM. 

Syl.  3  (V,  559).    No  lien  until  cargo  delivered. 

Approved  in  Ouffey  v.  Alaska  etc.  S.  S.  Co.,  130  Fed.  274,  64  C.  C. 

A.  517,  under  bill  of  lading  for  goods  to  be  shipped  on  defendants' 
vessel,  "now"  at  certain  port,  where  complainant  knew  vessel  war 
on  high  seas,  and  goods  never  delivered  to  master,  vessel  not  liable 
to  maritime  lien  for  breach  of  contract;  Henderson  v.  Louisville  etc. 

B.  Co.,  116  La.  1049,  41  So.  253,  and  Boy  v.  Northern  Pac.  By.  Co., 
42  Wash.  579,  85  Pac.  55,  56,  both  holding  act  of  carrier's  agent  io 
delivering  bill  of  lading  for  goods  he  knew  had  not  been  delivered! 
to  carrier  do  not  bind  carrier  even  as  against  innocent  transferee; 
Watkins  Nat.  Bank  v.  Cleveland  etc.  By.  Co.,  117  Mo.  App.  252,  9S 
S.  W.  846,  carrier's  liability  to  one  to  whom  bills  of  lading  have  been 
negotiated,  for  issuing  same  before  freight  received,  in  violation  of 
statute,  is  not  changed  by  subsequent  receipt  thereof.  See  105  Am. 
St.  Bep.  348,  350,  351,  note. 

Syl.  4  (V,  562).  Master's  contract  of  affreightment  binds  vesseL 
Approved  in  Golcar  etc.  Co.  v.  Twcedie  Trading  Co.,  146  Fed.  568,. 
under  charter  of  vessel  whereby  captain  appointed  by  owners  was  to- 
be  under  orders  of  charterers  who  agreed  to  indemnify  owners  for 
liabilities  arising  from  captain  signing  bills  of  lading,  charterer  ean- 
not  recover  from  owner  for  shortage  in  delivery;  The  Worthington^ 
133  Fed.  726,  70  L.  B.  A.  353,  66  C.  C.  A.  555,  owner  of  vessel  who  bor- 
rowed money  in  foreign  port  on  credit  of  vessel,  upon  representation 
that  it  was  to  pay  for  loading,  is  estopped  to  deny  it  was  so  used. 

18  How.  202-217,  15  L.  352,  ABBOTT  v.  ESSEX  COMPANY. 

Syl.  1  (V,  565).  Devise  to  sons  or  to  another  on  death  without 
issue. 

Approved  in  Yocum  v.  Parker,  134  Fed.  209,  67  C.  C.  A.  227,  devise> 
to  son  provided  that  if  he  die  without  issue  lands  shall  pass  to  other* 
\nsta  fee  simple  in  son  and  creates  no  estate  tail* 
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m  Note*  on  U.  8.  Bcporti.  18  How.  217-253 

Diftinguidhed  in  Anderson  v.  Messinger,  146  Fed.  943,  944,  con* 
tiTMhg  deriae  to  sons  provided  that  if  either  died  without  descend- 
aati,  theo  survivor  should  take,  and  if  latter  died  without  descend- 
ants, ««tale  shottld  go  to  brothers  and  sisters,  at  devising  life  estate 
to  aoDf. 

Sj\.  2  (V,  566).    Fee  paaaes  without  words  of  inheritance. 

Approved  in  McCalfTey  v.  Manogue.  196  U.  8.  571,  49  L,  603,  2$ 
Sop.  Ct  319,  under  will  making  all  heirs  devisees  without  words  of 
limitation,  and  charging  one  receiving  most  land  with  payment  of 
d«t»U  aad  funeral  expenses,  devisees  took  fee  simple. 

87L  6  (V,  565).     ''Lawful  heirs  of  their  own,'*  defined. 

Approved  in  Coleman  v.  Coleman,  69  Kan.  41,  44,  76  Pac.  440,  under 
devise  to  sons  conditioned  that  on  death  of  either  without  heirs  of 
his  owu^  lurvivors  should  take,  on  death  of  infant  son,  his  mother  did 
not  iulierit, 

Diitijigaisbed  in  Anderson  t.  Messinger,  146  Fed.  944^  under  devia« 
to  Msj  which  provided  that  if  either  died  without  issue  then  snr- 
▼iTar  gbauld  take,  and  if  latter  left  no  issue,  estate  should  go  to 
hrotb«n  and  sisters,  sons  took  life  estate. 

IS  How,  217-223,  15  L.  357,  McLAUOHLIN  v.  SWANN. 

Syl  2  (Y,  567),     Garnishee's  defenses. 

Approved  in  Field  v.  6ammis,  12  N,  M*  45,  73  Pac.  620,  following 
rule. 

W  How,  223  230,  15  L.  359,  THE  STEAMBOAT  NEW  YORK  v.  BEA, 
8yL  t  (V,  567).     Steamers  must  keep  competent  lookout. 
Approved  in  The  Idlewild,  129  Fed.  Bi7,  holding  tug  towing  scow 

»*  tkult  for  collision  with  yacht  anchored  at  night  in  harbor. 

18  How.  246-253,  15  L.  380,  YORK  St  CUMBERLAND  R.   R.  CO.  ▼. 

MYERS. 

^J'^*  1  {V,  569).    Bill  of  exceptions  showing  facts. 

Approved  in  Metropolitan  B.  B.  Co*  v*  Macfarland,  195  U,  S.  331. 
'"U  223,  25  Sup,  Ct,  28,  errors  of  Jaw  in  condemnation  proceedings  are 
cot  reviewable  without  bill  of  exception g. 

®7^-  6  (V,  570).  Award  on  arbitration  is  final  decision, 
Approved  in  Burrell  v.  tTnitod  States,  147  Fed.  49,  51,  where  arbitra- 
tion Agreement  provided  that  proof  ahould  be  taken  before  arbitrattirit 
"*  ■"»«  manner  as  in  trials,  and  judgment  awarded  should  be  unap- 
pealabie,  objections  against  introduction  of  evidence  cannot  be  urged 
igaiait  judgment;  Swift  &  Co.  v,  Joncs»  145  Fed.  493,  in  action  at  law 
Ci'ctin  court  cannot,  even  hy  consent,  order  trial  before  special  roastoi 
AUtuoru^  ^  pass  on  iasues  of  fact  and  report  findings  to  court. 


18  How.  253-266    -       Notes  on  U.  S.  Beporti.  80l 

18  How.  253-263,  15  L.  368,  SHIELDS  v.  THOMAS. 

Syl.  1  (V,  571).    Nonresident's  appearance  gives  jorisdietioB. 

Approved  in  Succession  of  Caldwell,  114  La.  195,  108  Am.  St.  Bep^ 
347,  38  So.  142,  giving  credit  to  Massachusetts  probate  decree  of 
adoption. 

Sjl.  2  (Y,  571).    Equity — ^Determination  of  multifariousness. 

Approved  in  Inman  v.  New  York  etc.  Co.,  131  Fed.  999,  bill,  in 
one  suit,  attempting  to  settle  right  of  ownership  of  stock  of  eorpora- 
tion  and  to  ask  relief  dependent  on  such  ownership,  is  multifarious. 

Syl.  4  (V,  571).    Equity  jurisdiction  not  defeated  by  jury. 

Approved  in  Bradford  v.  Territory,  1  Okl.  370,  34  Pac.  67,  qno 
warranto  proceeding  is  suit  at  common  law  within  seventh  amendment 
relating  to  juries. 

18  How.  263-266,  15  L.  263,  OBTON  v.  SMITH, 

Syl.  1  (V,  572).    Equitable  title  and  possession  to  quiet  title. 

Approved  in  Davis  v.  Farmer,  141  Fed.  706,  upholding  suit  to  qolet 
title  baded  on  state  patent  to  complainant's  predecessor;  First  Bap- 
tist Church  V.  Harper,  191  Mass.  209,  77  N.  E.  780,  allegation  that 
defendant's  ancestor,  in  taking  deed  in  own  name,  acted  on  behalf  of 
plaintiff's  grantor,  is  insufficient  to  maintain  suit  to  remove  eload, 
though  plaintiff  in  actual  possession  under  inchoate  paper  title;  Glenn 
V.  West,  103  Va.  524,  49  S.  E.  672,  holder  of  equitable  title  oat  of 
possession  cannot  quiet  title  against  possessor  under  tax  title;  Wallace 
V.  Elm  Grove  Coal  Co.,  58  W.  Va.  455,  52  8.  E.  487,  owner  of  surfase, 
when  underlying  coal  has  been  conveyed  with  privilege  of  remoYal, 
acquired  no  title  to  coal  by  exclusive  and  continued  possession  of  mr- 
face;  dissenting  opinion  in  Logan  v.  Ward,  58  W.  Ya.  378,  52  8.  E. 
402,  majority  holding  owner  of  land  in  actual  possession  who  is  entered 
upon  by  an  adverse  claimant  cannot  sustain  bill  to  remove  cloud. 

Distinguished  in  Big  Six  etc.  Co.  v.  Mitchell,  138  Fed.  283,  where  bill 
was  maintainable  to  enjoin  lessee  of  mine  from  committing  waste, 
though  plaintiff  was  not  in  possession,  court  could  cancel  lease  as 
cloud  on  title. 

Syl.  4  (V,  574).  Attached  jurisdiction  cannot  be  devested  by  other 
court. 

Approved  in  Louisville  Trust  Co.  v.  Knott,  130  Fed.  825,  65  C.  C.  A. 
158,  where  on  expiration  of  corporation's  franchise  assets  delivered 
to  liquidator,  and  minority  stockholders  filed  bill  in  state  eoort  to 
ascertain  debts  and  sell  and  distribute  assets,  and  pending  suit  creditor 
obtained  collusive  federal  judgment  and  had  receiver  appointed  under 
creditor's  bill,  who  took  possession,  such  receiver  should  surrender 
j;)oa8es8ion  to  receiver  subsequently  appointed  by  state  court. 


Kotes  on  U.  a  Reports.  18  How.  272  2di 

18  How.  272  286,  15  L.  372,  DEN  y.  HOBOKEN  LAND  it  IMP.  CO. 

8yl  1  (V,  575).    Due  proceea  of  law  defined. 

ApproTfrd  in  New  York  etc,  R.  Co.  v*  Officld,  77  Conn.  422,  59  AtL 
512,  upholding  Law  1895,  c.  232,  authorking  railroad  acquiring  more 
th&ii  tbree-fouTths  of  stock  of  another  railroad  to  condemn  it;  TUlcy  v. 
Coi,  119  da*  870,  47  S.  E.  221,  upholding  Civ.  Code,  1895,  §  5331, 
direction  of  verdict  where  tbcre  i^  no  conflict  in  evidence;  McKinster 
V.  Sager,  103  Ind.  677,  100  Am,  St.  Rep.  268,  72  N.  E.  856,  68  L.  R.  A. 
273,  holding  void  Acta  1903,  p.  276,  c.  153,  relating  to  sales  by  roer- 
chantj  not  in  usual  course  of  trade;  Light  v.  Canadian  County  Bank^ 
a  OkL549,  37  Pac.  1077,  upboldiug  Code  Civ.  Proc,  §§  148-154,  relating 
to  aiTBit  jtnd  bail  of  persona  fraudulently  concealing  property  to  dc* 
fnod  creditors;  Gunn  v.  Union  R.  R  Co.,  27  R,  I.  323,  62  Atl.  119, 
upholding  Gen.  Laws  1896,  c.  251,  {  11,  authoriziBg  supreme  court  to 
direct  judgment  without  further  jury  trial, 

8yL  I  (Y,  $7S)«     Usage  determines  due  process  of  law. 

Approved  in  dissenting  opinion  in  Schick  v.  United  States,  195  U.  S. 
79r  4&  L  106,  24  Sup.  Ct  826,  majority  holding  persons  prosecuted  by 
iaformation  under  act  of  1886,  imposing  fine  for  purchasing  unmarked 
oleomirgarine  may  waive  jury. 

SjLl  (V,  S78).     Due  process — Distress  warrant  by  treasury  solicitor.* 

Appmed  in  United  States  v.  Ju  Toy,  198  U.  8.  263,  273,  49  L.  1044^ 

104S,  25  Sop.  Ct.  644,  upholding  act  of  1894  making  departmental  de- 

cttioDoD  right  of  Chinese  to  enter  conclusive  in  habeas  corpus;  Scottish 

^^aion  etc*  Ins.  Co,  v.  Rowland,  196  U.  S,  632,  49  L.  628,  25  Sup.  Ct. 

**5»  upholding  Ohio  Rev.  St.,  |  1095,  as  applied  to  distraint  of  per- 

•*^1  property  of  foreign  insurance  company  for  personal  taxes;  Public 

Clearing  House  r.  Coyne,  194  U.  8.  509,  48  L,  1098,  24  Sup.  Ct.  789,. 

"pMdiAg  statutes  relating  to  return  to  sender  of  mail  addressed  to 

f^^'oos  under  fraud  order;  Leigh  v.  Green,  193  U.  S.  88,  48  L.  627, 

•^  Sop.  Ct.  390,  due  process  not  denied  holder  of  lien  on  realty  by 

^^*  of  provision  in  Nebraska  statote,  for  personal  service  of  pendency 

"  proceedings  in  rem  by  tax  purchaser  to  enforce  lien,  where  notico 

^Pven  hy  publication;  McMillan  v,  Butte,  30  Mont.  227,  T6  Pac.  205, 

UpMding  act   1897,  providing  for  imposition   of  street   improvement 

eipeuae  according  to  area.     See  101  Am.  St,  Rep,  606,  note. 

(^.  575.)  Miscelkneoua.  Cited  in  United  States  v.  Yeung  Chn  Keng^ 
140  Ft4^  751^  decision  of  United  States  com misgi oner  on  regular  hearing 
thftt  Chinese  Is  entitled  to  remain,  is  bar  to  complaint  in  district  court 
ba^  oa  same  facts. 

If  low.  289-295,  15  K  385.  KINSMAN  v.  PAKKnURST. 

8yl  5  (V,  583),     Appeal — ExccptionB  to  maiiter-s  report. 
Approved  in  Western  TeL  Mfg,  Co.  v.  American  Elec.  Tel.  Co.,  131 
F^d.  606|  arguendo. 


18  How.  307-380  Notei  on  U.  S.  Beporta.  §10 

18  How.  307-331,  15  L.  421,  EX  PABTE  WELLa 

Syl.  1  (Y,  585).    Acceptance  of  conditional  pardon. 

See  111  Am.  St.  Bep.  109,  note. 

Syl.  2  (V,  585).    Pardon  defined. 

Approved  in  Territory  v.  Richardson,  9  Okl.  584,  60  Pae.  245,  49 
L.  B.  A.  440,  upholding  motion  in  nature  of  plea  in  abatement  Betting 
up  pardon  as  defense  to  indictment. 

Svl.  5  (V,  586).    Habeas  corpus  where  circuit  court  remanded. 

Approved  in  Ex  parte  Moran,  144  Fed.  601,  upholding  jurisdiction 
of  circuit  court  of  appeals  to  issue  habeas  corpus  to  inquire  into  power 
of  Oklahoma  territorial  court  to  imprison  one  convicted  of  capital  i 


18  How.  331-380, 15  L.  401,  DODGE  v.  WOOLSET. 

Syl.  1  (V,  587).  Injunction  by  stockholder  against  violation  of  fran- 
chise. 

Approved  in  Doctor  v.  Harrington,  196  U.  S.  588,  49  L.  610,  25  Sapu 
Ct.  355,  upholding  suit  by  minority  stockholder  where  corporation  ia 
controlled  by  owner  of  majority  stock  and  he  declines  to  redress 
wrongs  complained  of;  Macon  etc.  B.  Co.  v.  Shailer,  141  Fed.  591, 
denying  right  of  minority  stockholder  to  set  aside  sale  of  corporation's 
property  on  ground  of  fraud  by  directors  where  he  did  not  apply  to 
stockholders  to  act  in  matter;  Columbia  etc.  Co.  v.  Washed  Bar  etc. 
Co.,  136  Fed.  712,  appointing  receiver  at  suit  of  minority  stockholders, 
though  corporation  solvent,  where  directors  are  diverting  earnings  to 
themselves;  Gibbs  v.  Morgan,  9  Idaho,  113,  72  Pac.  737,  upholding  ap- 
pointment pendente  lite  of  receiver  for  corporation,  under  Bev.  St., 
§  4329,  subd.  6;  Pittsburg  etc.  By.  Co.  v.  Dodd,  115  Ky.  196,  72  S.  W. 
:828,  upholding  right  of  minority  stockholders  to  enforce  corporation's 
contract  with  another  corporation  where  majority  stockholders  were  its 
officers  and  also  of  defendant,  which  was  deriving  large  profits  from 
breach  of  contract.     See  97  Am.  St.  Bep.  41,  43,  44,  note. 

Syl.  4  (V,  593).    Federal  jurisdiction — Stockholder's  suit. 

Approved  in  Consumers'  Gas  Tr.  Co.  v.  Quimby,  137  Fed.  898,  70 
C.  C.  A.  220,  upholding  federal  jurisdiction  over  bill  by  nonresident 
stockholder  who  acquired  stock  from  resident  of  corporation's  dom-, 
icile,  to  restrain  directors  from  using  assets  for  ultra  vires  business; 
Southern  By.  Co.  v.  Greensboro  etc.  Co.,  134  Fed.  93,  upholding  federal 
jurisdiction  to  enjoin  North  Carolina  corporation  from  suing  for  pen- 
alties. 

Distinguished  in  Groel  v.  United  Elec.  Co.,  132  Fed.  254,  256,  261, 
denying  federal  jurisdiction  over  suit  by  stockholder  suing  on  behalf 
of  corporation  to  recover  secret  profits  received  by  another  corporation 
from  first  company  where  stockholder  and  his  corporation  were  eitisens 
of  same  state. 
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Syl  5  (V,  594).     Contracts — Statute  incorporating  bank  and  filing 
tax. 

Approved  in  State  v.  Chtcafo  etc.  By,  Co.,  128  Wia.  604,  108  K  W, 
^09,  constrtting  street  railroad  fxanchiae  with  reference  to  UabUity 
for  tAxea  tinder  anbseqnent  law. 

18  Bow.  385-394,  15  L.  396,  WTLEINS  y.  ALLEN. 

%i-  3    (T,  600),     Wills— EHdence  to  explain  ambiguities. 

Appro  v^cd  in  Pate  v.  Busbong,  161  Ind.  551,  100  Am.  St.  Hep.  287, 
€9  K  E.  297,  63  L.  B,  A.  593,  under  devise  of  thirty  acres  of  land 
of  east  l^Alf  of  south  quarter  of  section  29,  where  section  contained 
•outbeasl,  quarter  and  southwest  quarter,  and  testator  only  owned  In 
southwest;  quarter,  title  passed  to  land  owned  by  testator. 

18  How,   396-403,  15  L.  433,  SOUTH  t.  STATE  OF  MARYLAND, 

SyL  X.     (Y^  601).     Only  party  can  bring  error* 

Appro v^ed  in  Hixon  v.  Cupp,  5  OkL  552,  49  Pac.  930,  sheriff  and 
saretiea   &i>e  suable  jointly  for  assault  on  prisoner  by  another  prisouer. 

18  How.    404^09,  15  L,  451,  LAFAYETTE  INS.  CO.  ▼.  FRENCH. 

®yl*  ^    <V,  602).     Corporations — Averment  of  citizenship  insufficient. 

Approved  in  Knight  ▼,  Lutcher  etc.  L.  Co,,  136  Fed.  406,  69  C.  C. 

A.  248,    bellowing  rule;  Thomas  v.  Ohio  State  University  Trustees,  195 

^*  8.  21  o,  214,  49  L,  164,  165,  25  Sup,  Ct.  24,  allegation  that  board  of 

wiistoem   i5  citizen  of  Ohio  is  insuiEcient  to  show  it  is  Ohio  corporation 

where  at^^te  court  has  held  that  statute  creating  board  did  not  confer 

corporate  powers;  Fred  Macey  Co.  v.  Macey,  135  Fed,  727,  68  C,  C.  A. 

'  **^'^^ation  that  plaintiff  is  citizen  of  certain  state  is  insufliciont 

fed^^g^j  jurisdiction  where  elsewhere  plaintiff  is  styled  a  partner- 

•Hip;  lir^nias  City  etc.  By,  Co.  v.  Prunty,  133  Fed.   15,  66  C.  C.  A. 

163,  »l'^i^tion  of  residence  in  petition  for  removal  is  insufficient. 

SyL   S     (V,  603).    State  regulation  of  foreign  corporations. 

Appt-o-ved  in  Groel  v.  United  Elec,  Co.,  69  N.  J.  Eq.  412,  417,  419^ 

W  Atl-     Q28,  830,  following  rulej  Pennsylvania  etc.  Ins.  Co.  v.  Meyer, 

197  V*  a,  418,  49  L.  816,  25  Sup.  Ct.  483,  upholding  service  of  summons 

-withia    %tate  on  resident  director  of  foreign  insurance  as  provided  by 

IJ.  Y.  Qode  Civ.  Proc,  §  432,  subd.  3,  so  as  to  couf  er  federal  jurisdic- 

\\on*,  *Cibbler  v.  St.  Louis  etc.  B.  Co.,  147  Fed.  881,  foreign  corporation 

^^eh   un^^f  state  law  is  suable  in  state  courts  only  in  counties  in 

w^cl^  it  does  business,  is  not  suable  in  federal  court  in  state  unless  it 

^oes  business  in  some  county  in   dlstrictj   Old   Wayne   etc.   Assn.   v. 

McBonoQgb,  164  Ind.  327,  328,  73  N.  E.  705,  upholding  Pennsylvania 

•titute  pfoviding  that  foreign  insurance  companies  shaU  stipulate  for 

»*rvi<!^  of  process  on  insurance  commissioner,  or  agrnt  deslgoated  by 

<J>jap^y;  Bnining  v.  Brotherhood  Ace.  Co.,  191   MaflH.   116,  77  N.  E. 

upholding  statute  providing  for  service  of  summons  on  foreign 

^'^^^^'^ee  companies  by  service   on  state   auditor;   United  States   v. 
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Griefen,  70  N.  J.  L.  124,  56  Atl.  120,  upholding  statnte  providing  foi 
service  of  summons  on  foreign  corporations  by  delivery  to  insurance 
commissioner;  Hunter  v.  Mutual  Beserve  etc.  Ins.  Co.,  184  N.  T.  144, 
76  N.  E.  1074,  where  North  Carolina  statute  relating  to  foreign  insur- 
ance companies  provided  that  insuranse  commissioner  should  be  its  at- 
torney to  receive  service  of  summons,  and  that  power  should  be  irrev- 
ocable so  long  as  liability  existed,  revocation  was  effective  where  New 
York  citizens  took  out  policies  after  revocation  and  who  thereafter  as- 
signed claims  to  citizens  of  North  Carolina;  Fisher  v.  Traders'  Mut. 
Life  Ins.  Co.,  136  N.  C.  223,  48  S.  E.  669,  upholding  Pub.  Laws  1901, 
p.  66,  c.  5,  requiring  foreign  corporations  doing  business  in  state  to 
have  agent  in  state  to  receive  service  of  summons,  or  if  no  agent  ap- 
pointed, process  to  be  served  on  secretary  of  corporation  commission; 
Standard  Oil  Co.  v.  Commonwealth,  104  Va.  685,  52  S.  E.  390,  appljring 
principle  to  statute  imposing  license  fee  on  foreign  corporations  aa- 
thorized  to  exercise  powers  of  transportation  company;  dissenting  opin- 
ion in  Security  etc.  Ins.  Co.  v.  Prewitt,  202  U.  S.  261,  265,  50  L.  1020, 
1021,  26  Sup.  Ct.  619,  majority  upholding  Kentucky  statute  to  effect 
that  if  foreign  insurance  company  removes  suit  to  federal  court,  its 
I 'cense  to  do  business  in  state  shall  be  revoked,  and  affirming  Prewitt 
V.  Security  etc.  Ins.  Co.,  119  Ky.  327,  83  8.  W.  612. 

Syl.  6  (Y,  608).    Corporations  do  not  pass  state  limits. 

Approved  in  Williams  v.  Metropolitan  etc.  Co.,  68  Kan.  22,  74  Pae. 
602,  64  L.  B.  A.  794,  foreign  corporation,  being  "out  of  the  state" 
within  meaning  of  Code,  {  21,  cannot  take  advantage  of  statute  of 
limitations. 

Syl.  7  (V,  609).    Judgment — Waiver  of  misnomer. 

Approved  in  Burlington  etc.  B.  B.  Co.  v.  Burch,  17  Colo.  App.  497, 
69  Pac.  7,  where  A  B  railroad  owned  and  operated  road  on  which 
damage  done,  and  it  was  called  the  B  road  in  state  where  damage 
done,  though  that  was  not  its  name,  and  it  was  sued  and  defended 
under  such  name,  judgment  against  B  was  binding  against  A  B  road. 
See  100  Am.  St.  Bep.  332,  note. 

18  How.  413-418,  15  L.  455,  CONVEBSE  v.  BUBGESS. 

Syl.  1  (V,  611).    Beappraisemcnt  by  merchant  appraisers. 

Approved  in  United  States  v.  Curnen,  146  Fed.  48  (reversing  136 
Fed.  807),  where  reappraisement  is  void,  but  local  appraisement  valid, 
duty  assessed  on  value  found  by  local  appraiser;  United  States  t. 
Murphy,  136  Fed.  812,  and  Curnen  v.  United  States,  136  U.  8.  808, 
both  holding  reappraisement  by  general  appraisers  void  as  to  mer- 
chandise not  actually  present  nor  represented  by  samples, 

18  How.  418-420,  15  L.  395,  STOCKTON  v.  FOBD. 

Syl.  1  (V,  612).     Bes  adjudicata — Questions  necessarily  involved. 

Approved  in  Georgia  etc.  Banking  Co.  v.  Wright,  132  Fed.  917, 
state  court  decision  in  suit  between  state  and  corporation  to  effect 
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that  ebrtef  was  eontract  limiting  tax  on  corporation  concludes  atate 
in  aabsquent  suit  for  taxes  of  different  year  under  different  statute; 
Third  Njit.  Bank  ▼,  Atlantic  City,  130  Fed.  754,  65  C.  C.  A.  177, 
decree  pro  confesso  in  action  to  establish  complainant's  right  to  a 
fund  where  grounds  of  right  set  out  is  conclusive  against  defaulting 
defendant  as  to  any  claim  which  might  have  been  set  up  in  answer, 
whethei  or  sot  bill  correctly  recited  claim, 

18  How.  421459,  15  L.  435,  STATE  OF  PENNSYLVANIA  v.  WHEEL- 
IXG  AND  BELMONT  BBIDGE  CO. 

SyL  1  (7,  613).     Congresa  determines  what  obsiructi  naTigation. 

Approved  ia  United  States  ▼.  Union  Bridge  Co.,  143  Fed.  386, 
387,  upholding  Comp.  St.  1901,  p,  3345,  requiring  alteration  of 
bridges  ©ver  navigable  streams  whenever  Secretary  of  War  decides 
they  obatruct  navigation;  United  Statea  v,  Pnrkerburg  Branch  B, 
Ca.,  143  Fed.  230/  railroad  bridge  over  navigable  stream  built  under 
ean^nMioual  act  which  contains  no  reservation  as  to  repeal  or 
n/odlicitioa  can  be  removed  only  in  accordance  with  30  Stat  I12L 

Sjl  3  (V,    616).     Commerce — Congressional    regulation     prohibits 

H       died  ifi  Missouri  ▼,  lUInoia,  200  U.  S.  519,  50  L.  578,  26  Sup.  (X 
^M  26^,  &rgaeado. 

^^       8yl  B  (V,  619).     Legalizing  act  does  not  aflfect  decree. 

Approved   in   Stata    v.    Van    Huse,    120    Wis,    21,    97    N.    W.    500, 
Laws  1903,  p.  234,  c  160,  legalizing  attempted  organization  of  school 
district   is   not   void    as    retroacting    upon    past    controversy    in    wbich 
[       no  judgment  rendered  prior  to  its  enactment. 

r. 


How,     460463,    15    L.     449,    STATE    OF     PENNSYLVANIA    v. 
WHEELING  AND  BELMONT  BRIDGE  CO. 


SyL  1    (V,  619).     Costs  in  supreme  court. 

Approved  in  Missouri  v,  Illinois,  202  U.  S.  599,  50  L.  1151,  26 
8iip.  Ct.  713,  upholding  allowance  of  costs  to  defendants  on  dis- 
missal of  bill  in  action  between  states. 

18  How.  467-470,  15  L.  460,  WOOD  v,  DAVIS. 

SyL  1   (V,  619),     Removal— Joinder  of  nominal  parties. 

Approved  in  Cella  v.  Brown',  136  Fed.  442,  following  rule;  Boat- 
men's Bank  v.  Fritzlin,  135  Fed.  65S,  68  C.  C,  A,  288.  applying 
rule  in  controversy  involving  validity  of  mortgages;  Groel  v. 
United  Elee.  Co.»  132  Fed.  254,  in  determining  federal  jurisdictioji 
over  suit  by  stockholder  on  right  of  action  in  corporation,  corpora- 
tion aligned  with  complainant  or  defendant  according  to  facts. 
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18  How.  473-475,  15  L.  457,  LEDOUX  t.  BLACK. 

Sjl.  1  (Y,  621).  Imperfect  Spanish  title  inferior  to  subsequent 
survey. 

Approved  in  Territory  v.  Delinquent  Taxpayers,  12  N.  M.  178, 
76  Pac.  318,  imperfect  grant  not  taxable  until  confirmation  of  sur- 
vey by  court  of  private  land  claims. 

18  How.  480-489,  15  L.  499,  BACON  v.  BOBEBTSON. 

Syl.   1    (Y,  622).    Dissolution  of  corporation — ^Bight  to  funds. 

Approved  in  Hopkins  v.  Crossley,  138  Mich.  565,  101  N.  W.  823, 
where  volunteer  fire  department  incorporated,  funds  of  which  to  b« 
used  for  relief  purposes,  and  funds  derived  principally  from  mem- 
bers and  on  dissolution  of  corporation  fund  put  in  trust  for  sped* 
fied  purpose,  fund  did  not  escheat  on  failure  of  trust;  Lindemana 
V.  Bush,  125  Wis.  231,  232,  104  N.  W.  125,  126,  under  Bev.  St. 
1898,  §  1764,  providing  that  after  expiration  of  life  of  corporation, 
directors  may  continue  business  for  three  years  to  wind  up  businew, 
action  to  wind  up  affairs  of  corporation  may  be  prosecuted  more 
than  three  years  after  termination  of  life  of  corporation. 

18   How.  497-503,   15  L.  469,  BEAUBEGUABD  v.   CITY  OP   NEW 
OBLEANS. 

Syl.  1   (Y,  625).    Federal  courts  follow  state  law. 

Approved  in  Southern  Pac.  Co.  v.  Western  Pac.  By.  Co.,  144  Fed. 
179,  applying  rule  in  suit  to  determine  title  to  tide  lands  alonif 
Oakland  waterfront;  Succession  of  Hasling  (Hasling  v.  Martin), 
114  La.  296,  38  So.  174,  validity  of  will  made  in  Louisiana  by  citi- 
zen thereof  bequeathing  Mississippi  lands,  dependi/  on  Mississippi 
law. 

Syl.  2   (V,  625).    Judicial  sale  is  in  rem. 

Approved  in  Clark  v.  Bossier,  10  Idaho,  359,  78  Pac.  360,  folloir- 
ing   rule. 

18   How.   503-507,   15  L.   472,  UNION  BANK  OF  TENNESSEE    t. 
VAIDEN. 

Syl.    1    (V,   626).    State   laws    limiting   remedies — Federal    courts. 

Approved  in  Alice  E.  Min.  Co.  v.  Blanden,  136  Fed.  254,  upholding 
federal  jurisdiction  over  claim  against  estate  of  decedent,  though 
state  law  limits  right  to  establish  claims  to  probate  proceedings; 
Barber  etc.  Pav.  Co.  v.  Morris,  132  Fed.  949,  950,  67  L.  B.  A. 
761,  66  C.  C.  A.  55,  Duluth  charter  providing  for  appeals  from  allows 
ance  or  rejection  of  claims  to  district  court  and  prohibiting  pay« 
ment  of  claims  pending  appeal,  does  not  affect  federal  jurisdiction 
over  such  claims  not  presented  to  council;  dissenting  opinion  in 
Moore  v.  Fidelity  Trust  Co.  (Memorandum),  138  Fed.  1009,  ma- 
jority   holding    where    surviving    partner    of    executor    of    deceased 
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lJirtJicr*a  eitate  whict  was  in  probate  in  state  court,  bill  by  dis* 
tribute*  to  compel  accounting  by  surviving  partner  not  maintain nWe 
i«  Mini  court;  Schurmeier  v.  Connecticut  etc.  Ins.  Co.,  137  Fed. 
41, 69  Ct  C,  A,  22,  arguendo. 

18  How,  511  517,  15  L,  506,  MAXWELL  v.  NEWBOLD. 

SjL  1  (V,  630).     Becord  rnust  show  federal  questions  raised. 

Approved  la  Giles  v,  Teaslcy,  193  IT.  S.  160,  48  L.  659,  24  Sup. 
Ct  S5&,  denying  jurisdiction  to  review  state  covirt  Judgment  aui- 
timing  demurrer  to  petition  for  damages  for  refusal  to  register 
wgTo,  where  decision  rendered  on  nonfederal  ground;  Hutchinson  v. 
ICwrii,  190  Ho.  677,  89  8.  W.  871,  where  record  showed  verdict 
*^wet  the  j\iry,  find,  etc.,''  signed  '*F,  Foreman  Jury,*'  it  did  not 
ftmni  eonstitutionality  of  majority   verdict  law, 

U  H<>w.  521  530,  15  L,  474,  STAIRS  v.  PEA8LEE. 
8yL  1  (V,  633),     Tariff — Value  at  markets  of  importing  country, 
Apptored  In  Myers  v.  United  States,   140   Fed.   652,  export   duty 

tii{)cted  1^7  Quebec,  Is  imposed  by  "country  or    dependency'*  within 

Coap.  at  IWl,  p.  1671, 

IS  How.  530-539,  15  L.  611,  HITDGINS  v.   KEMP, 
Syl.  2  (V,  634).     Certiorari   to   correct   transcript. 
ApproTsd   in    Flickinger    v.    First    Nat.    Bank,    145    Fed.    164,    fact 
*^it  transcript    does    not    contain    all    evidence    upon    which    order 
ippttled  from  made   is   not   ground   for   striking   it    from   files. 

^I»  •  (V,  636).     Appellate  practice  not  controlled  by  state  law, 

-^pppored   in   La    Conner   Trading    etc.    Co.    v.    Widmer,    136    Fed. 

^'^'  ^  C»  C.  A-   193,  objection   that  appeal  bond   does  not  conform 

to  mlfci  M^  that  it  only  binds  appellant  for  judgment  of  court  of 

ftppesli  u  j^Qi  ground  for  dismissal  of  appeal. 

W  Rw.  sn  584,   15  L.  492,  CEOCKETT  v,   STEAMBOAT   ISAAC 

%^'  1  (V,  641)*     Collision — Duties  of  steamer  and  ship  meeting. 

^M>fovcd  in  Brigham  v.  Luckenbach,  140  Fed.  332,  schooner 
•"*>C  close-hauled  not  in  fault  for  collision  with  tug  because  she 
••P*  eouiie  unless  change  required  by  special  circumstances. 

II  How.  588-591,  15  L,  495,  UNITED  STATES  v.  SHACKLEFOBD. 

W*  I  (T,  644).     Challenges  to  jurors. 

Approved  in  Sawyer  v.  United  States,  202  U.  8,  161,  163,  164, 
*  L.  »r7^  97g^  973^  26  Sup.  Ct.  575,  upholding  conditional  chal- 
^*f^  ol  Jurors  by  goveramaat  in  criminal  caa«. 
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19  How.  9-16,  15  L.  565,  EX  PABTE  SECX)MBE. 

Sjl.  1   (V,  649).    Court  fixes  qualifications  of  attorney!. 

Approved  in  In  re  Branch,  70  N.  J.  L.  548,  57  Atl.  431,  holding 
▼oid  act  of  1903,  requiring  supreme  court  to  recommend  certain  Ulw 
clerks  for  admission  to  bar. 

19  How.  22-56,  15  L.  534,  THOMAS  v.  OSBORN. 

8yl.  6  (Y,  653).    Master  ^s  right  to  bind  ship  for  snpplies. 

Approved  in  The  Surprise,  129  Fed.  881,  882,  64  C.  C.  A.  SOO, 
holding  persons  furnishing  wharfage  to  vessel  in  foreign  port  on 
order  of  master  are  entitled  to  lien  though  vessel  operating  nnder 
charter. 

Syl.  7  (V,  653).    Maritime  lien  for  supplies — Necessity  for  credit. 

Approved  in  The  Alcalde,  132  Fed.  578,  denying  maritime  lien  for 
moneys  advanced  master  to  pay  crew  and  purchase  supplies,  where 
receiver  had  been  appointed  for  ship;  The  Surprise,  129  Fed.  875, 
879,  64  C.  C.  A.  309,  determining  right  to  lien  for  supplies  furnished 
in  foreign  port  on  order  of  master  of  vessel  navigated  under  charter. 

19  How.  69-72,  15  L.  533,  MOORE  v.  GREENE. 

Syl.  4  (V,  657).    Facts  constituting  fraud  must  be  alleged. 

Approved  in  Williamson  v.  Beardsley,  137  Fed.  469,  69  C.  C.  A. 
615,  in  suit  to  set  aside  probate  sale,  allegations  that  sale  fraudulent 
and  that  proceedings  fraudulently  conducted  without  averment  of 
substantive  facts  justifying  charge  of  fraud,  insufficient;  Succes- 
sion of  Dauphin  (Choppin  v.  Dauphin),  112  La.  140,  36  So.  300, 
mere  general  statement  that  discovery  of  fraud  made  within  year 
is  insufficient,  where  circumstances  show  probability  that  it  waa 
made  sooner. 

19  How.   7982,  15  L.  549,  WILLOT   v.  SANFORD. 

Syl.  1  (V,  660).    Unconfirmed  Spanish  grant  has  no  standing. 

Approved  in  Catron  v.  Laughlin,  11  N.  M.  633,  72  Pac.  32,  con- 
firmation by  Congress  of  Mexican  grant  is  adjudication  that  title 
is  valid. 
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19  How.  S2'ie2 
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19     How.   82  92,     15    L.    554,   VANDEWATEB    v,    MII.LS     (THE 
YANKEE    BLADE). 

Sri  1  (V,  660).     Nature  of  miwitimo  lien. 

Approved  in  The  San  Rafael,  141  Fed.  281,  applying  rule  to  mnrf. 
tune  tort;  Guffey  v,  Alaska  etc.  8.  B,  Co.,  130  Fed.  273,  64  C.  C.  A* 
^l^  Qnder  bill  of  lading  reel  ting  goods  were  to  be  shipped  on  de- 
fendant's Teasel    '*now**    at    certain    dock^    and    complainant    knew 
^C8$el  ^^^  ^i  g^ji^  nij^j  goods  never  delivered   to  master,   vessel   not 
««^J«ct     to   lien    for    breach    of    contract;    The    Mary    F»    Chiaholm, 
J^  Fed*  818,  sale  by  merchant  to  fleherman  about  to  enter  on  voy* 
*ge  under  lay  contract  of  tobacco,  clothing  and   other  articles  for 
personal   use,  is  not   maritime  contract;   The  James  F»  Furber,   129 
Fed.  dl2,  leaae  of  space  at  wharf  for  use  by  vessel  at  ^ed  annual 
refit&l    ia  not  admiralty  contract. 

Syl    2  (V,  662).     Lien  between  ship  and  cargo. 

Appi-oved  in  Guffey  v.  Alaska  etc.  S.  8.  Co*,  130  Fed,  274, 
64  C.  C*  A,  517,  under  bill  of  lading  reciting  goods  were  to  be 
shipper!  on  defendant's  vessel  **now'*  at  certain  dock  and  com- 
plainan'k  knew  vessel  was  at  sea,  and  goods  never  delivered  to  mas- 
ter, vessel  not  subject  to  maritime  lien  for  breach  of  contract, 
flee  lOS  Anu  St.  Bep.  350,  not«. 

Syl.     A  (V,  663).     Maritime  contract — TrafRc  agreements. 

Approved  in  Graham  v.  Oregou  etc.  Nav.  Co.,  134  Fed,  463,  agree- 
ment k>etween  railroad  and  owner  of  steamers  by  which  steamers 
were  to  be  used  as  part  of  through  line  and  parties  were  to  divide 
teceipt^tt    is   not    maritime    contract* 

19  How.  96  107,   15  L.  577,  SEYMOUB  v.  McCORMICK. 

Syl-    1  (V,  664).     Patents^ — Disclaimer  necessary  to   recover  costs. 

l>iBti^3g^i3lJed  in  Jehnson  v.  Foos  Mfg.  Co.,  141  Fed.  89,  90, 
though  hq  disclaimer  filed  complainant  may  recover  coats  in  appel- 
late coui^j.  ^jjejp^  decree  of  dismissal  is  erroneous  and  complainant 
was  coinp^ijc^  to  appeal  to  obtain  relief. 

^  4    (v^  005)^    Patents — Unreasonable  delay  in  disclaiming. 
Approved   in   Bawson   etc,   Mfg.   Co.   v.   Hunt   Co.,   147   Fed.   241, 
^  ^■'Hwings  and  descriptions  of  reissue  are  identical   with  tboao 
'filial,   validity   of   original    not   affected    by    invalidity   of   re* 


1»  How. 
«#  J'^^^^fid   in   The   Myrtle   Tunnel,    146   Fed,   331,   allowing   salvors 


150-162,  15  Lu  618,  POST  v.  JONES. 
(V,  672).     Amount  of  salvage  in  derelict  cases. 


P^^^ot^txi^ 


^^t  half  of  proceeds  of  sale  of  vessel  and  co rgo  where  salvage 
^^  with  great  skill   and  with  considerable  trouble  and  riflk| 
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Parker  ▼.  Hill,  185  Mass.  16,  69  N.  E.  337,  determining  eompenia- 
tion  of  truBtees  unde^  will. 

19  How.  162-182,  15  L.  584,  DUPONT  DE  NEMOURS  v.  VANCB. 

SyL  4  (V,  674).    Liability  of  ship  to  cargo  owner. 

Approved  in  The  Presque  Isle,  140  Fed.  205,  libelant,  a  lake 
carrier,  contracting  for  carriage  of  goods  from  New  York  to 
Chicago  and  afterward  chartering  canal  boat  to  carry  cargo  from 
New  York  to  Buffalo,  may  sue  in  rem  against  canal  boat  for 
damages  to  cargo  daring  shipment. 

Syl.  6  (Y,  675).    Loss  of  lien  for  general  average  by  delivery. 

Approved  in  Portland  etc.  Mills  Co.  v.  Portland  etc.  S.  S.  Co.,  145 
Fed.  692,  provision  in  bill  of  lading  that  cargo  be  delivered  to  person 
named  on  payment  of  freight,  does  not  impose  on  owner  duty  of 
insisting  on  payment  of  freight  before  delivery. 

SyL   7    (Y,   676).    Yariance   in   admiralty   pleading. 

Approved  in  The  Saranac,  132  Fed.  939,  where  libel  alleged  gen- 
erally that  hatch  improperly  constructed,  it  may  be  amended  daring 
trial  by  setting  out  particulars  in  which  hatch  was  defective. 

19  How.  183199,  15  L.  595,  BROWN  v.  DUCHESNE. 

Syl.  1   (Y,  677).    Construction  of  statutes  as  whole. 

Approved  in  United  States  v.  Ninety-nine  Diamonds,  139  Fed. 
965,  2  L.  B.  A.  (N.  S.)  185,  one  declaring  himself  owner  of  im- 
ported goods  is  guilty  of  offense  under  Comp.  St.  1901,  p.  1895,  where 
he  had  lien  on  goods  and  option  to  purchase  and  government  not 
deprived   of   duties. 

19  How.  211-224,  15  L.  605,  HARTSHORN  v.  DAY. 

Syl.  3  (Y,  680).    Impeachment  of  contract  at  law  for  fraud. 

Approved  in  Heck  v.  Missouri  etc.  Ry.  Co.,  147  Fed.  781,  fact  that 
plaintiff  induced  to  sign  release  by  false  representations  as  to  its  con- 
tents does  not  avoid  its  effect  as  defense  at  law  where  it  was  signed 
knowingly  and  for  consideration;  Stephenson  v.  Supreme  Council 
A.  L.  H.,  130  Fed.  492,  where  beneficiary  in  life  insurance  certificate 
after  death  of  insured  was  induced  by  false  statements  made  by 
representatives  of  association  to  settle  claim,  remedy  is  in  equity; 
Broyles  v.  Alsher,  107  Mo.  App.  177,  80  S.  W.  705,  under  plea  of 
non  est  factum  to  action  on  note,  defendant  may  show  that  owing 
to  his  illiteracy  by  misreading  paper  to  him,  he  signed  instrument  other 
than  one  intended. 

Syl.  5  (V,  681).     Fraud  as  defense  at  law  on  contract. 

Approved  in  Rogers  v.  Yirginia-Carolina  etc.  Co.,  149  Fed.  18,  ap- 
plying rule  in  action  for  fraud  based  on  scheme  to  prevent  exercise 
hj  plaintiff  of  options  for  purchase  of  lands;  Levin  v.  Northwestern 
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10  How.  271-2S7 


I 


Kat,  lu  Gowi  146  Fed.  77,  award  of  arbitrators  Ibdng  loss  on  &r# 
po%  not  impeachable  at  law. 

10  How,  271-279,'  15  L.  633,  HIPP  ▼.  BABIN. 

87L  1  (V,  688).     Equity — Adequacy  of  law  remedy. 

ApproTed  in  Ames  Realty  Co.  r.  Big  Indian  Min.  Co.,  146  Fed. 
176,  federal  equity  court  will  enforce  Montana  statute  permitting 
•11  p«noiiB  diverting  water  from  satne  stream  to  be  made  parties  to 
tction  for  protection  of  water  rights;  General  Elec.  Co.  t.  Westing* 
house  Hec  k  Mfg.  Co,.  144  Fed.  466,  refusing  to  enjoin  violation 
of  coatract  for  manufacture  aud  sale  of  electric  equipment  wfaicb 
P«>nded  for  payment  aa  liquidated  damages  of  percentage  of  sates; 
ladiM  Land  k  T.  Co.  t.  Sboenfelt,  135  Fed,  485,  68  C.  C.  A.  196, 
^^7^  jurisdiction  to  enjoin  single  trespass  on  agricultural  land 
fieie  probable  injury  not  sbown  to  be  irremediable ;  American  Light- 
H  Co.  T.  Public  Service  Corp.,  134  Fed,  131,  refusing  to  punisb 
w  cofttempt  vioUtion  of  injunction  granted  in  case  where  there  was 
•^u»te  remedy  at  lawj  Kane  v.  Luck  man,  131  Fed,  618,  dcnjing 
JQrisdietion  to  decree  specific  performance  of  contract  for  sale  to  plain- 
^  of  certain  number  of  cows  at  certain  price,  where  cows  not  shown 
to  hiTfi  peculiar  value;  Allen  v,  Myers,  1  Alaska,  117,  dismissing 
'Q^t  to  quiet  title  after  applicant  for  patent  has  initiated  proceedings 
^M  office  under  Hev.  St.,  §§  2325,  2326;  Shields  v.  Johnson,  10 
iMo,  482^  79  Pae.  393,  neither  party  to  suit  brought  by  possessor 
*o  quiet  title  to  leasehold  estate  is  entitled  to  jury;  Glenn  v.  West, 
103  Ts,  524,  4»  S,  E,  672,  holder  of  merely  equitable  title  out  of 
poiMnion  cannot  quiet  title  against  party  in  possession  claiming  under 
^**  title;  dissenting  opinion  in  Barnes  v^  Newton,  5  OkL  458,  460, 
^  ^c.  1080,  1081,  majority  holding  where  final  decision  is  rendered 
^7  iaii(l  department  in  favor  of  one  p^rty,  he  may  enjoin  further 
''^^^pancy  of  premises  by  defeated  party. 

^^^  2  (Y,  692).    Dismissal  of  equity  auit  on  legal  title. 
%roYed   in    Indian    Land    ft   T.    Co.   v.   ShoenfcU,    135    Fed.    486, 

I*    O   A.    196,    denying   jurisdiction    to   enjoin    single    trespass    on 
Jr'^'^^ttjjBl  land  where  probable  injury  not  shown  to  be  irremcdiablt; 
i    ^^  ^*    Luckman,   131  Fed.  6'Jl,  objection  of  adequacy  of  remedy  at 
'^^^^  be  raised  by  demurrer  and  at  final  hearing, 

^  Ho^^^_  283-287,  15  L.  668,  BEEBE  v.  RUSSELL. 

^U      :j^   ^y^  693).     No  appeal  where  decree  not  final. 
g^PI^^oved  in  Ex  parte  National  Enampling  etc.  Co.,  201  IT.  8.  164, 
L.    'T'cg^  26  Sup.  Ct.  404,  decree  in  patent  infringement  suit  grant- 

^    *^3vinetion   as   to    claims    held    infringed    and    diRm inning    case    mm 
tmuna      ^f^\^  void,  is  not  final  appealable  decree  as  to  latter* 


i 
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SyL  2  (V,  695).  Decree  disposing  of  whole  case  is  finaL 
Approved  in  The  Chief,  142  Fed.  352,  order  in  admiraltj  dismifli- 
ing  petition  filed  by  claimant  of  vessel  libeled  for  salvage  and  which 
had  been  sold  in  such  proceedings,  where  petition  asked  to  with- 
draw fraud  on  substitution  of  bond,  is  not  final  appealable  judg- 
ment. 

19  How.  289-303,  15  L.  644,  BABCOCK  v.  WYMAN. 

Syl.  1  (V,  696).    Parol  to  show  deed  a  mortgage. 

Approved  in  Weiseham  ▼.  Hocker,  7  Okl.  254,  54  Pac.  465,  followi* 
ing  rule;  James  v.  Gray,  131  Fed.  408,  65  C.  C.  A.  385,  arguendo. 

19  How.  318-323,  15  L.  636,  COMMERCIAL  MUT.  MABINE  ma 
CO.  V.  UNION  MUT.  INS.  CO. 

Syl.  1   (Y,  699).    Parol  agreement  for  insurance  is  valid* 
Approved  in  Whitman  ▼.   Milwaukee  Fire  Ins.  Co.,   128  Wis.   181, 
5  L.  B.  A.   (N.  S.)  407,  107  N.  W.  293,  oral  contract  of  fire  insur- 
ance is  valid. 

Distinguished  in  Delaware  Ins.  Co.  ▼.  Pennsylvania  Ins.  Co.,  126 
Ga.  386,  55  S.  E.  332,  contract  of  fire  insurance  must  be  in  writing 
and  signed  by  insurer  or  his  agent. 

Syl.  3  (V,  701).  Decree  in  si>ecifie  performance  of  contract  to  in- 
sure. 

Approved  in  Summers  ▼.  Mutual  Life  Ins.  Co.,  12  Wyo.  390,  lOkl 
Am.  St.  Bep.  1005,  75  Pac.  942,  66  L.  B.  A.  812,  arguendo. 

19  How.  355-359,  15  L.  658,  WALTON  v.  COTTON. 

Syl.  3   (V,  707).    Pensions  defined. 

Approved  in  Eddy  t.  Morgan,  216  HI.  449,  75  N.  E.  178,  Lawn 
1899,  p.  101,  amending  act  of  1887,  giving  pension  to  policeman 
over  fifty  years  of  age  who  has  served  twenty  years,  is  not  retro- 
active. 

19  How.  366-373,  15  L.  684,  FELLOWS  v.  BLACKSMITH. 

(V,  710.)  Miscellaneous.  Cited  in  Keokuk  v.  Ulam,  4  Okl.  15,  S8 
Pac.  1084,  where  Indian  tribe  is  located  on  reservation  which  is  after- 
ward included  in  organized  county,  Indians  are  "persons"  whose  per- 
sonal property  is  taxable. 

19  How.   393-633,   15  L.   691,   DBED   SCOTT   v.   SANFOBD. 

Syl.  6  (V,  715).    Negro  deBcendants  of  slaves  not  citizens. 

Cited  in  dissenting  opinion  in  Booth  v.  Weigand,  28  Utah,  397,  Tft 
Pac  576,  arguendo. 
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20  How.  6-t 


Sjl  13  (V,   718),     Effect   of  public   opinion   on   constitutional   con- 

Approved  in  South  Carolina  v.  United  States^  199  U.  8*  449,  50  L, 
264,  26  Sup.  Ct.  110,  upboldin^^  federal  license  tax  on  itate  diipeoBera 
of  lMjnor» 

^l  15  (Y,  718).    Decision  on  plea  in  abatement  as  bar* 
Approved  in  International  etc  B*  Co.  v,  Hoyle,  149  Fed.  182,  where 
^^jatroveiBy  whicb  was  removed  hj  one  of   two  joint   defendants  waa 
sot  reviewable    because    of    want    of   separable    eontroversj,    cause    ii 
nnuadable  at  instance  of  anf  part^. 

8yL  16  (V,  718)*  Congressional  control  over  territories. 
Approved  in  Allen  t.  Beed,  10  Okl.  Ill,  60  Pac  784,  holdiog  void 
act  1893,  relating  to  cbftnging  of  eountj  seats  as  inconsistent  witb 
4ct  of  CaagreM  relating  to  opening  of  Cherokee  outlet;  Ex  parti 
AB'JcmD,  46  Tex.  Or,  380,  81  8,  W,  976,  city  court  has  no  jurisdictioa 
to  Xtj  accused  for  violation  of  state  penal  offense. 

SjL  32  (V,  721).     Congressional  reguktion  of  territories. 

Appro^  in  Dorr  t.  United  States,  195  U.  8,  142,  146,  49  L,  130, 
132,  24  Sup.  Ct.  808,  upholding  act  for  temporary  govemment  of 
Plulippines  though  trial  by  jury  not  provided  therein, 

67L  Zi  (Y,  722),     No  complaint  against  advantageous  error. 
Approved  in  Alexander  y,  CroUott^  199  U.  8.  581,  50  L.  317^  d6  Sup. 
<#fc*  161,  arguendo. 


XX  HOWARD. 


^ 


How.  6  8,  15  L.  801,  GARLAND  ▼.  WYNN. 

Sri.  1  (V,  726).     Fraudulent  land  patent  set  asid«. 

Approved  in  Smith  t.  Love,  49  Fla.  239,  38  So.  379,  following 
rnle;  Le  Marchel  v.  Tcegarden,  133  Fed.  827,  one  attacking  land  pat- 
-ent  for  mistake  of  fact  must  plead  and  prove  (•vidence  before  the 
department  from  which  mistake  resulted,  particular  mistake  made, 
4Uid  way  in  which  it  occurred. 

Bistinguished  in  Estes  ▼.  Ttmmons,  199  V,  8.  395,  50  L.  244,  26 
Bup*  Ct,  85,  perjury  on  heariog  before  land  department  of  contest  over 
bomesteftd  entry,  is  not  ground  for  equitable  relief;  Estes  v.  Tim- 
inons,  12  Okl.  543,  73  Pac,  305,  holding  insufficient  petition  to  declare 
trust  in  lands  where  facts  caustituting  fraud  oot  set  out;  Laramie 
Nat.  Bank  v,  Stcinhoff,  11  W70.  31-0,  71  Pac.  995,  where  no  patent 
led  court  cannot  determine  title. 

21 
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S7I.  2  (Y,  726).  Jurisdiction  where  Land  Department  di 
claims. 

Approved  in  United  States  v.  Detroit  Timber  ete.  Co.,  200  * 
339,  50  L.  506,  26  Sup.  Ct  282,  bona  fide  purchased  of  standing 
ber  from  holders  of  receiver's  receipts  for  purchase  of  lands  ei 
under  timber  act  need  not,  on  avoidance  of  patent  for  entryi 
fraud,  account  to  government  for  cut. 

20  How.  822,  15  L.  805,  JONES  v.  McMASTEBa 
S7I.  8   (Y,  728).    Titles  acquired  under  foreign  government. 
Approved  in  Louisville  Propertj  Co.  v.  Nashville,  114  Tann. 

84  S.  W.  812,  purchaser  of  realtj  by  foreign  corporation  whid 

not  complied  with  statute  relating  to  foreign  eorporationa  is  no 

lawfuL 

20  How.  29-34,  15  L.  824,  DOSWELL  v.  DE  LA  LANZO. 
Syl.   2    (Y,   730).    Adverse  possession — Privity   necessary. 
Approved  in  Zweibel  v.  Myers,  69  Neb.  298,  95  N.  W.  599,  fc 

ing  rule. 

20  How.  34-44,  15  L.  813,  WADE  v.  LEBOY. 

Syl.  1  (Y,  731).  Damages — Evidence  of  plaintiff's  business 
Approved  in  Jordan  v.  Cedar  Bapids  etc.  By.  Co.,  124  Iowa, 
99  N.  W.  695,  admitting  evidence  of  occupation  and  earnings  in 
sonal  injury  case;  Nichols  v.  Oregon  etc.  B.  B.  Co.,  28  Utah, 
78  Pac.  868,  in  action  for  injuries  to  passenger,  loss  of  memoTj 
impairment  of  mental  faculties  is  proper  element  of  damages. 

20  How.  65-84,  15  L.  838,  DYNES  v.  HOOYEB. 

Syl.  1  (Y,  734).     Puoishment  by  court-martial. 

Approved  in  United  States  v.  Praeger,  149  Fed.  484,  deeisic 
court-martial  that  questions  which  civilian  witness  refused  to  ai 
on  ground  that  answer  might  tend  to  incriminate  him,  were  px 
is  not  conclusive  on  civil  courts  of  question  of  witness'  contem; 
refusing  to  answer. 

Syl.  3  (Y,  734).  Court-martial 's  sentence,  when  confirmed,  fina 
Approved  in  United  States  v.  Praeger,  149  Fed.  485,  deeisic 
court-martial  that  questions  which  civilian  witness  refused  to  ai 
on  ground  that  answers  might  tend  to  incriminate  him,  were  px 
is  not  conclusive  on  civil  courts  of  question  of  witness'  contem; 
refusing  to  answer. 

Syl.  4   (Y,  735).     Bequisites  of  valid  court-martial  sentence. 
Approved  in  Hamilton  v.  McClaughry,  136  Fed.  447,  following 

Syl.  5  (Y,  735).  Court-martial  sentence  defense  to  false  impi 
mcnt. 

Cited  in  Thornton-Thomas  Co.  v.  Bretherton,  32  Mont.  96,  80 
14,  arguendo.    See  111  Am,.  St.  Bep.  936,  note. 
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20  flow.  84  94,  15  L.  816,  WITHERS  v.  BUCKLEY. 

Bjl  3  (T,  T36).    State  may  improve  navigable  rivera. 

Appfoved  in  ManigauU  v.  Springs*  199  U.  8.  482,  50  lu  279,  26 
Sttp.  Ct  127,  upholding  South  Carolina  act  of  1903,  providing  for 
ereetiojj  of  dam  across  interior  atream  formerly  navigable,  for  pur- 
pose of  dmining  low  lands;  Maine  Water  Co,  v.  Knickerbocker  Steam 
Towage  Co.,  99  Me.  475,  59  AtL  954,  water  pipeliDe  laid  across 
KenMbw  river  by  antbority  of  legislature  in  accordance  with  plans 
n<«inintnded  and  authorized  by  War  Department,  is  not  unlawful 
obitmction* 

W  How,  94^08,  15  L.  833,  SECOMBE  v.  STEELE. 
8yl  2  (V,  737).  Agreement  to  pay  price  and  deliver  deed* 
Approved  in  Early  Times  Distil.  Co.  v.  Zeiger,  11  N.  M.  233,  67 
Pac.  737,  following  rule;  Miller  v.  Bronson,  26  B.  1.  63,  58  Atl.  257, 
where  on  date  fixed  for  performance  vendee  refused  to  take  land 
IjftcaQw  of  existence  of  mortgage,  and  later  mortgage  released,  but  no 
wtiee  given  vendee  of  release  for  six  months,  specific  performance 
denied* 

8yl  5  (V,  738).     Specific  performance — Decree  transferring  title, 
ApproTcd  in  Bridger  v.  Exchange  Bank,  126  Ga.  827.  56  8,  E.  10{). 

lis  fw^BdcM  affecta  not  only  purchaser  from  one  of  parties  to  suit,  but 

^0  those  who  hold  by  conveyances  under  him. 

^  Row,  128-133,  15  L.  845,  MATTINGLY  v.  BOYD, 
^^  2  (Y,  739).     Garnishment  against  agent   suspends  limitationi. 
-ippfoved  in  BaHon  v.  Spencer,  3  Okl.  274,  41  Pac.  608,  608,  sub- 
sequent attaching  creditors  obtain  no  rights  in  garnished  property  as 
agakit  creditor  causing  garnishment  to  issue. 

20  How,  135-149,  15  L.  858,  SMITH  v.  CORPORATION  OF  WASH 

INQTON, 
2  (V,  741)*    City's  liability  for  change  of  street  grade. 

Proved  in  Sauer  v.  New  York,  180  N.  Y,  33,  72  N,  E,  580,  70 
L.  R.  A,  717^  erection,  under  statutory  authority,  of  elevati^d  viaduct 
by  city  jn  f^^j^^i  qI  which  it  owns  fee,  does  not  entitle  abutting  owner 
to  ^images, 

20  How.  U9-156,  15  L.  847,  LYON  v,  BERTRAM. 

^f^- 1  (V,  742).     Warranty — Remedy  on  breach. 

%wvcd  in  Thomas  China  Co.  v.  C.  W.  Raymond  Co.,  135  Fed. 
27|  ^7  C>  C.  A.  629,  upholding  counterclaim  for  breach  of  contract 
bi  e«l«  of  machinery;  Williams  v.  Necly,  134  Fed.  6,  69  L,  R.  A. 
£32,  ^7  C.  C,  A*  171,  enjoining  action  at  law  on  purchase  money  note 
until  defense  of  reduction  pro  tanto  because  of  defect  in  title,  is 
alJawed 
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SyL   8  (V,  754).     Federal  jurisdiction — Citizenship  of  corporation. 

A^pproved  in  Thomas  v.  Ohio  State  University  Trustees,  195  U.  S. 
210y  49  L.  164,  25  Sup.  Ct.  24,  denying  federal  jurisdiction  over  suit 
by  Ohio  State  University  trustees,  where  Ohio  court  had  held  statute 
creating  board  did  not  confer  corporate  ][)owers;  Davis  v.  Chesapeake 
•tc.  Ry.  Co.,  116  Ky.  151,  75  S.  W.  277,  compliance  by  foreign  corpora- 
tion with  statutes  providing  that  such  corporations  cannot  exercise 
power  of  eminent  domain  until  they  become  domestic  does  not  deprive 
it  of  power  to  remove  suit  to  federal  courts. 

20  How.  235-251,  15  L.  886,  WHITE  v.  BARNLEY. 

Syl.  7  (V,  756).     Adverse  possession  of  conflicting  grants. 

Approved  in  Henry  v.  Brown,  143  Ala.  456,  39  So.  328,  where  vendor 
eonveys  two  distinct  tracts,  to  only  one  of  which  he  has  title,  entry 
uid  occupation  of  that  tract  by  grantee  is  not  disseisin  of  owner  of 
•ther;  Harriss  v.  Howard,  126  Ge.  329,  55  S.  E.  60,  where  two  adjacent 
•w«er8  are  in  constructive  possession  of  same  land  under  conflicting 
descriptions,  rights  determined  according  to  superiority  of  title. 

tt>  How.  252-255,  15  L.  900,  UNITED  STATES  v.  BREITLINO. 

SyL  1  (V,  757).    Practice  relative  to  bill  of  exceptions. 

Approved  in  Montana  Min.  Co.  v.  St.  Louis  Min.  etc.  Co.,  147  Fed^ 
^00,  under  circuit  court  rule  relating  to  exceptions  to  instructions^ 
^J**»e  court,  after  instructing  jury,  but  before  sending  them  out, 
beard  and  allowed  exceptions  in  chambers,  he  did  not  need  to  after- 
^9xd.  allow  further  exceptions. 

Byl.  2  (V,  757).     Exception  must  show  it  taken  at  trial. 
Approved  in  Vernon  v.  United  States,  146  Fed.  122,  assignments  of 
^nor  cannot  be  reviewed  where  no  exceptions  taken  at  trial. 

80  How.  255260,  15  L.  799,  HEMMENWAY  v.  FISHER. 

Syl.  2  (V,  759).    Interest  in  admiralty. 

Approved  in  The  Bickmers,  142  Fed.  314,  upholding  allowance  of 
"^^reit  on  damages  awarded  for  collision  from  time  vessel  repaired 
•»^  reloaded. 

^tinguished  in  Burrows  v.  Lownsdale,  133  Fed.  251,  66  C.  C.  A. 
^^1  interest  not  allowable  on  damages  awarded  in  admiralty  for  per- 
■^«>*1  injury. 

*^  How.  264280,  15  L.  902,  SPENCEB  v.  LAPSLEY. 
Syl.  2  (V,  760).    Plea  in  abatement  waived  by  plea  to  merits. 
Approved  in  McFadden  v.  Heisen,  150  Fed.  570,  agreement  to  dis- 
^  pending  suit  made  out  of  court,  and  not  presented  to  court,  is 


^    '^®d  by  answering  amended  bill  on  merits;  Wetzel  etc.  By.  Co.  v. 
•   **«  Bros.  Co.,  145  Fed.  464,  where  in  action  by  foreign  corporation 
^^^ant  filed  answer  and  cross-bill  after  demurrer  overruled,  and 
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also  replication  to  answer  to  eross-bill,  it  is  too  late  to  plead 
tiff's  disability  to  sue  for  failure  to  comply  with  state  lawa. 

20  How.  290-296,  15  L.  822,  SILSBY  v.  FOOTB. 

Syl.  1  (Y,  762).    Appeal  as  supersedeas. 

Distinguished  in  In  re  McCall,  145  Fed.  901,  time  for  reyi 
order  confirming  bankrupt's  composition  begins  to  pm  from  en* 
confirmation  order. 

Syl.  2  (Y,  762).    Second  appeal  dismissed  where  first  regnla 
Approved  in  Northern  Pac.  By.  Co.  v.  Ely,  197  U.  8.  8,  49  I 
26  Sup.  Gt.  302,  following  rule. 

20  How.  343-872,  15  L.  934,  GOODMAN  v.  SIMONDa 

Syl.  2  (Y,  764).  Consideration — Surrender  of  collateral  and  < 
sion  of  time. 

Approved  in  Chesapeake  S.  8.  Co.  ▼.  Merchants'  Nat.  Banl 
Md.  593,  63  Atl.  115,  where  consignee  of  cotton  pledged  bills  of  1 
to  bank,  in  exchange  for  other  bills  previously  pledged  and  he 
bank  as  collateral  security,  pledge  based  on  sufficient  consider 

Syl.  4  (Y,  765).  Notes — ^Bona  fide  purchaser — Suspicion  o 
fects. 

Approved  in  First  Nat.  Bank  ▼.  Moore,  148  Fed.  957,  foil 
rule;  Union  Nat.  Bank  v.  Neill,  149  Fed.  714,  applying  mle  ' 
member  of  trading  partnership  signed  firm  name  as  aceommoc 
indorser;  Massachusetts  National  Bank  v.  Snow,  187  Mass.  103, 
E.  960,  note  which  is  complete  and  payable  to  bearer,  taken 
thief,  is  valid  in  hands  of  holder  in  due  course;  Hallock  v.  Youi 
N.  H.  420,  57  Atl.  237,  fact  that  indorsee  of  notes  knew  nothi 
makers  or  of  financial  ability  of  indorser,  and  very  little  of  his 
acter,  does  not  affect  his  bona  fides;  Merchants'  etc.  Nat.  Ba 
Ohio  Valley  Furniture  Co.,  57  W.  Ya.  629,  630,  50  S.  E.  881,  S\ 
L.  B.  A.  312,  applying  rule  where  bank  discounted  negotiable 
with  knowledge  that  person  discounting  it  was  mere  agent. 

20  How.  393-402,  15  L.  96,  PEOPLE 'S  FERRY  CO.  v.  BEBBS. 

Syl.  1  (Y,  772).    Admiralty  jurisdiction  over  contracts. 

Approved  in  The  Mary  F.  Chisholm,  129  Fed.  817,  denying  adm 
jurisdiction  over  sale  to  fisherman  about  to  go  on  voyage  o 
contract  of  tobacco,  clothing  and  other  articles  for  personal  use 

Syl.   2   (Y,  773).     Admiralty — Contract  for  construction   of 
not  maritime. 

Approved  in  The  Winnebago,  141  Fed.  949,  upholdinj^  Mic 
Comp.  Law,  c.  298,  giving  lien  to  contractors  and  persons  furn 
labor  and  materials  in  construction  of  vessels;  Arnold  ▼.  Eastii 
Ky.  708,  76  S.  W.  859,  contract  for  material  for  constructi 
dock,    reserving   lien    thereon    to    seller,    is    not    maritime    eon 
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Del&j]«7  itc  Co.  V*  The  Winnebago,  142  Mich.  8S,  105  N.  W.  529, 
uphol^rog  Comp.  Laws  1897,  §  10,789,  creatin^r  Ueu  for  materiali  fur- 
nished far  original  construction  of  vessel. 

20  How,  402*412,  15  L.  930,  McCORMICK  v.  TA.LCOTT, 
S^l  1  (V,  775).     Patent  infringement — Use  of  equi Talents. 
A^pproved  in  Marconi  Wireless  Tel.  Co.  v.  De  Forest  Wireless  TeL 

Co.,    138  Fed.  678,  Marconi  reissue  No.  11,913,  for  wireless  telegraphy 

appa^ntm^  infringed  as  to  claims  3  and  5  bj  De  Forest  patent,  bat  not 

u  to  claims  8,  10  and  24. 

Syl  i  (V,  776).  Patente — ^Improvement — Combination  of  parts* 
Approved  in  Standard  etc*  Co.  v.  Ramsay,  143  Fed.  975,  construing 
Muckle  and  Teamer  patent  Ko.  555,825,  for  locking  device  for  ele* 
vitors;  Mallon  v.  Wra.  C.  Gregg  k  Co.,  137  Fed.  80,  69  C.  C.  A.  48, 
HallcQ  patent  Ko.  583,408,  for  automatic  mechanism  fot  unloading 
tnd  ttfAing  sugar  cane  valid,  but  not  infringed  by  machine  described 
in  Gregg  patent  No,  670,176;  Greene  v.  Buckley,  135  Fed.  531,  68  C. 
C.  A.  70,  construing  Buckley  patent  No.  590,297,  for  force-feed 
lubricator;  Raymond  v.  Keystone  Lantern  Co.,  134  Fed.  868,  67  C,  C. 
A,  492,  construing  Wright  patent  No.  476,506,  for  improvement  in 
^fk-raiser  attachments  for  lanterns;  Cook  v.  Heywood  Bros.  etc. 
^O'l  131  Fed,  762,  Bowen  patents  No.  067,162,  for  improvement  in 
^'liin,  and  No.  678,219,  for  improvement  in  chairs,  not  infringed  by 
<*«^ice  o£  Luffino  reissue  No.  11,919. 

^^  fiow.  427-442,  15  L.  978,  8UTDAM  v.  WILLIAMSON. 
°7J.  5  (V,  778).     Scope  of  review  on  bill  of  exceptions.^ 
^Pproved  in  Nichols  v.  Board  of  Commrs.  of  Weston  Co.,  13  Wyo. 
t  t9  ^ac.  682,  where  final  judgment  not  supported  by  pleadings  or 
'^""^ga,  it  ia  reversible  on  error  without  bill  of  exceptions. 

°/'*    -#  (V,  779).    Bill  of  exceptions  necessary  to  review  evidence. 
^PPi^oved  in  Metropolitan  R.  B.  Co.  v,  Macfarland,  195  U.  9.  331, 
^  L«    223,  25  8up.  Ct.  28,  errori  in  refusal  of  instructions  are  not  re- 
▼'ewal>ig  in  absence  of  bill  of  exceptions. 

°y'*      8  (V,  789).     Nature   of  demurrer  to  evidence. 

^PPrcved  in  Nashville  etc.  By.  Co.  v.  Sansora,  113  Tenn.  690,  84 
8'  w.  0)7^  under  Shannon's  Code,  g§  4689,  4691,  where  iiwue  is  joined 
en  deinarf^,.  to  plaintiff's  evidence,  it  is  too  late  after  argument  of 
demurrer  for  plaintiff  to  take  nonsuit. 

8y^*    12  (V,  781).     Writ  of  error  only  operates  on  record. 

Approved  in  Cassctt  v.  Mitchell  Coa!  &  Coke  Co..  150  Fed.  42, 
^^*  ^^'f  §  724,  does  not  authorize  order  requiring  parly  to  produce 
bool»  ^^  paper*  before  triaL 
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20  How.  442-448,  15  L.  965,  BROWN  v.  WILEY. 

Syl.  2   (V,  782).    Parol  to  vary  writing. 

Approved  in  Payne  v.  Mutual  Life  Ins.  Co.,  141  Fed.  345,  admitting 
parol  evidence  of  agent's  declarations  to  show  bona  fides  of  contract 
of  life  insurance. 

20  How.  448-461,  15  L.  950,  WARNER  v.  NORTON. 

Syl.  2  (Y,  783).    Fraud — Failure  to  change  possession  on  sale. 

Approved  in  Heisch  v.  Bell,  11  N.  M.  629,  70  Pac.  572,  bill  of  ia1» 
given  by  debtor  to  creditor  of  personalty  of  which  there  is  change  of 
possession,  is  valid  between  parties  whether  same  is  acknowledged  and 
recorded  or  not. 

20  How.  461-467,  15  L.  966,  STINSON  v.  DOUSMAN. 

Syl.  3  (Y,  783).    Amount  in  dispute  on  rescission  of  sale. 

Approved  in  Kirby  ▼.  American  Soda  etc.  Co.,  194  U.  8.  144,  4S 
L.  912,  24  Sup.  Ct.  619,  upholding  federal  jurisdiction  where  cross- 
bill  seeks  to  recover  balance  of  $1,700  due  on  contract  of  exchange 
where  original  bill  dismissed  on  complainant's  own  motion  asked 
cancellation  of  agreement  to  pay  $2,025;  Morris  v.  Bean,  146  Fed.  429^ 
in  suit  concerning  water  rights,  where  right  to  use  of  water  ezceada 
in  value  $2,000,  circuit  court  has  jurisdiction;  Greenfield  v.  United 
States  etc.  Co.,  133  Fed.  787,  where  plaintiff  sued  to  quiet  title  and! 
to  set  aside  trust  deed  and  to  vacate  deed  to  purchaser  under  fore- 
closure of  such  trust  deed,  but  asked  in  alternative  that  if  deeds  be 
not  set  aside,  she  be  permitted  to  redeem,  value  of  land  was  juris- 
dictional amount. 

20  How.  467-486,  15  L.  969,  ROBERTS  v.  COOPER. 
Syl.  1  (Y,  784).    Matters  reviewable  on  second  appeaL 
Approved  in  Montana  Min.  Co.  v.  St.  Louis  Min.  etc.  Co.,  147  Fed. 
904,  and  Leicher  v.  Keeney,  110  Mo.  App.  297,  85  S.  W.  921,  both 
following  rule;  Southern  Illinois  etc.  Co.  v.  Stone,  194  Mo.  185,  92 
S.  W.  477,  applying  rule  in  condemnation  proceedings. 

Syl.  3  (Y,  785).    Conveyance  to  one  of  lands  possessed  by  another. 

Approved  in  Chesapeake  Beach  Ry.  Co.  v.  Washington  etc.  B.  B. 
Co.,  199  U.  S.  252,  50  L.  178,  26  Sup.  Ct.  25,  conveyance  by  disseisin 
is  valid  in  District  of  Columbia. 

(Y,  784.)  Miscellaneous.  Cited  in  State  v.  Jennings,  47  Fla.  881, 
36  So.  993,  reciting  history  of  case. 

20  How.  527-530,  15  L.  991,  BEERS  v.  STATE  OP  ARKANSAa 
Syl.  2  (Y,  789).     Contracts — Law  permitting  suit  against  state. 
Approved  in  Wheeler  v.  Public  School  Board  of  Control,  137  Mich. 
292,  109  Am.  St.  Rep.   681,   100  N.   W.  394,  upholding  act  of   1908, 
repealing  authorization   of   school   board   of   control   to   sue  and   hm 


m 


Nates  on  U.  S.  Reports.  20  How.  532-571 


sued,  u  spplied  to  contract  entered  into  prior  to  repeal;  Matter  of 
Hoople,  179  N.  Y.  312,  72  N,  E.  230,  under  Laws  1900,  p.  fil6.  re- 
quiring ipplication  for  refund  of  tax  to  be  made  in  two  years,  appli- 
eatiou  by  executor  in  October  1903,  for  vacation  of  order  ol  November 
^,  M$,  aaaeseing  transfer  tax^  it  barred. 

2«  How,  532  534,  15  U  1012,  BARTON  v.  FORSYTH. 
^l  1  (Y,  790).    Exceptions  roust  be  taken  at  trial. 
Approved  in  dissenting  opinion  in  Owens  v.  United  States,  130  Fed. 
"W,  ^  c,  C.  A.  525,  majority  considering,  on  appeal  in  criminal  caaOi 
^^^eptiont  to  instructions  handed  to  clerk  after  jury  sent  out. 

^0  Bow.  535-541,  15  L.  1013,  WILLIAMS  v,  0IBBE3. 
^yL  1  (V,  790) »     Reimbursement  of  trustee  for  expenses. 
Approved  in  Hunter  v.  Coe,  12  N,  D.  517,  97  N.  W.  873,  decreeing 
•pecific   performance  of  contract  for  sale  of  realty  on  reimbursement 
^f  purchaser   from   vendor  for   improvements    made    in    good    faith; 
tte   T.  Banter,  190  Mass.  457,  77  N.  E.  498,  arguendo. 


20  How.  555  55T,  15  L.  1021,  McCAROO  v.  CHAPMAN. 
Syl*    1  (V,  792).     Order  quashing  execution  not  final  order, 
approved  in  Anglo*  American  etc.  Co.  v.  Cheshire  Pro  v.  lost.,  134 

Fed.  155^  arguendo. 

(V»  792.)  Miscellaneous,  ated  in  King  v.  Davis,  137  Fed.  233,  as 
"^^'E^^iajing  power  of  federal  courts  to  vacate  judgments  of  former  term. 

20  How.  558  571,  15  L,  994,  IRVINE  v.  MARSHALL. 

8yL    a  (Y^  792),     Resulting  trust — Purchaser  with  another's  money. 

Appx-(,ved  in  Copper  River  Min.  Co,  v.  McCIpHbu,  2  Alaska,  144, 
applyii^g  rule  to  location  of  mining  claims;  Thompson  v.  Burk,  2 
Alaska^  252,  where  defendant  located  placer  claim  but  made  no  dis- 
c'overjr^  and  plaintiff  made  subsequent  relocation,  and  thereafter,  with- 
out notifying  defendant  of  fact,  contracted  wtth  him  to  dig  discovery 
shaft  On  claim  in  which  gold  discovered,  discovery  inured  to  perfect 
defenamnt*s  senior  claim. 

^y'-     3  (V,  792).     States  cannot  regulate  public  lands. 

-^Pt^sroved  in  Peyton  v.  Desmond,  129  Fed.  10,  63  C.  C.  A,  651, 
state  ^%ttQte  purporting  to  regulate  effect  of  land  department's  final 
receipt^  does  not  affect  rights  of  grantees  from  United  States. 

®>'^    7  (V,  793).     Equity  cases  defined. 

Approved  in  In  re  E.  T.  Kenney  Co.,  136  Fed.  454,  benf'flcial  in- 
***'**^^  of  assignors  in  net  proceeds  of  claims  against  insolvent  cor- 
poratxoii^  assigned  to  committee  after  administratioa  of  trust  by  com- 
»i^^*«,  ttot  provable  in  bankruptcy. 
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87I.  9  (Y,  793).    liand  office  practice  does  not  control  courts. 

Approved  in  Paine  v.  Foster,  9  OkL  275,  60  Pae.  29,  setting  aside 
rejection  of  homesteader's  claim  by  Interior  Department  because 
of  fraud. 

20  How.  583-617,  15  L.  1028,  TAYLOR  v.  CAREYL. 

Byl.  2  (V,  795).    Property  in  custodia  legis  not  seisable. 

Approved  in  Fountain  y.  624  Pieces  of  Timber,  140  Fed.  382,  where 
deputy  sheriff  having  writ  of  attachment  went  to  raft  in  boat  bat 
did  not  take  possession,  no  valid  levy  made  as  against  subsequent 
seizure  by  marshal  under  admiralty  process;  In  re  Porterfield,  138 
Fed.  197,  where  deed  of  trust  executed  by  bankrupt  to  wife  was 
recorded  less  than  four  months  prior  to  state  suit,  but  more  than 
four  months  prior  to  bankruptcy  proceedings  petitioning  creditors  not 
entitled  to  distribution  of  fund  under  state  law  declaring  prefer- 
ences void;  French  v.  White,  78  Vt.  96,  62  Atl.  36,  2  L.  R.  A.  (N. 
8.)  804,  property  vesting  in  bankruptcy  trustee  under  federal  law  it 
not  subject  to  state  attachment. 
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21  How.  35-66,  16  L.  61,  UNION  INS.  CO.  ▼.  HOGB. 

Syl.  1  (V,  808).    Contemporary  construction  of  statutes. 

Approved  in  Westerman  v.  Supreme  Lodge  K.  of  P.,  196  Ko.  709, 
94  S.  W.  479,  Rev.  St.  1899,  §  7897,  prohibiting  forfeitnie  of  life 
policy  for  nonpayment  of  premiums  after  payment  for  three  years 
does  not  apply  to  beneficial  associations  doing  business  Q\  assess- 
ment plan;  State  v.  Smith,  71  Ohio  St.  40,  72  N.  E.  306,  construing 
Rev.  St.  1892,  §  2855,  relating  to  entry  by  auditor  of  d<il*nquent  tax 
duplicate.  • 

21  How.  66-80,  16  L.  50,  LEGGETT  v.  HUMPHREYS. 

Syl.  1  (V,  810).     Surety's  respoDsibility  strictly  limited  by  bond. 

Approved  in  Swift  v.  Jones,  135  Fed.  439,  where  finder  contract 
employing  defendant's  son  as  plaintiff's  broker,  signe'i  by  defendant 
as  guarantor,  son  required  to  give  fidelity  bond  for  which  plaintiff 
to  pay  premium,  and  son  signed  application  but  bond  not  obtained 
until  after  defalcation,  defendant  not  liable  on  gf  uranty. 

21  How.  82-85,  16  L.  31,  RICE  v.  MINNESOTA  ETC.  R.  R.  CO. 

Syl.  1  (Y,  811).    Appeal — Amendment  of  record  after  term. 

Approved  in  dissenting  opinion  in  State  v.  Marsh,  134  N.  C.  200,  47 
S.  £.  12,  67  L.  R.  A.  179,  majority  granting  certiorari  to  correet  record 
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whm  eoQTietioii    reTersed    for   omisBion    of   mnterfal    ftllegation    tn 
indictmeiit  where  allegation  in  fact  contained  but  omitted  from  record 

by  misprision  of  clerk. 

21  How.  85  88,  16  U  32,  KELSEY  y,  FORSYTH. 
StL  2  (T^  812).  Consent  does  not  give  jnriBdiction, 
Approved  in  Swift  v»  Jones,  145  Fed.  494,  circuit  judge  in  action  at 
h^,  rinoot,  though  parties  consent  order  trial  before  special  mas- 
ter; Oiirk  V.  Doerr,  143  Fed.  961,  time  for  suing  out  writ  of  error 
ufidflr  Cosjp.  St.  1901,  p.  547.  cannot  be  extended  by  agreement;  Wedd 
V.  Gate*,  15  Ok).  605»  82  Pac.  809,  supreme  court  cannot  review  or- 
<Ut  of  district  court,  where  snit  for  review  not  commenced  until  after 
eipiration  of  one  year  notwithstanding  agreement  of  parties  or  gon- 
«Pii  ippearance  of  defendant  in  error, 

21  How,  103112,  16  U  33,  PENNSYLVANIA  ▼.  BAVENEU 

ByL2  (Y,  814).     Evidence  of  intention  to  chunge  domicile. 

Approved  in  McCord  v.  Bosene,  39  Wash.  2,  80  Pac.  793,  fact  that 
*04D  liyes  in  hotel  while  family  resides  In  another  state  does  not  af- 
f^t  reiidence  for  purpose  of  limitation  of  action  on  foreign  judg- 

meat 

^^  flow,  Ue-ITO,  16  L.  86,  BAEREDA  v.  STLSBEE. 

°yl  1  (Y,  816).    Contracts — Intention — Surrounding  cireumstancet. 

^Ppfoved  in  Cleveland-aiffs  Iron  Co.  v.  East  Itasca  etc.  Co.,  146 

^'  235,  236,  construing  contract  for  assignment  of  mining  leases 

*^  Bow.  170-184,  16  L.  119,  UNITED  STATES  v.  SUTTER. 
^TK      (V^   820).     Mexican    grant — Nonconformity   with    law. 
"^Ppi-oved  in  Oatron  v.  Laughlin,  11  N.  M.   634,  72  Pac.  33,  where 
^gTo^Q  jjH4  confirmed  Mexican  grant  to  grantees  who  had  not  forfeited 

^  ^9    forfeiture  must  have  taken  place  prior  to  eession. 

21   Ho,^    184-195,   15  L.   106,  THE   JAMES   GEAY   v.  THE   JOHN 

^^*^^ASER. 

^7*.     :i  (V,  820).     City  ordinances  regulating  shipping. 
^P^^^v^d  in  Hagan  v.  City  of  Richmond,  104  Va.  731,  3  L.  R.  A. 
(N.  a,-^  jj2Q^  g2  8,  E.  388,  where  Secretary  of  War  neglects  to  act 
^  ke^p.jjg  navigable  waters  unobstructed,  local  authorities  may  re- 
"***^^^      obatructions. 

^yl-     e  (V,  822).     CoUisioD  must  be  fault  of  colliding  vessel. 

^Pti^ovcd  in  The  W.  G.  Mason,  142  Fed.  91 8»  where  two  tugs  be- 
longi:!:^^  to  same  owner  were  towing  steamer,  and  master  of  leading 
tiig  ^i^ected  steamer  ^s  movements,  but  second  tug  was  under  own 
™^^^^'8  control,  as  to  own  movements,  rear  tug  not  liable  for 
•txaa^^^g  of  tow  through  fault  of  leader. 
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Distinguished  in  The  Yioletta,  141  Fed.  693,  694,  tow  in  control  of 
tug  not  liable  with  tug  for  collision  with  another  vessel. 

Syl.  7  (Y,  823).     Collision — Damages  where  both  at  fault. 

Approved  in  Steam  Dredge  No.  1,  134  Fed.  168,  69  L.  B.  A.  292, 
67  C.  C.  A.  67,  dividing  damages  were  government  inspector  con- 
tributorily  negligent  was  injured  by  breaking  of  bitt. 

21   How.   202-223,   16   L.   73,  PHILADELPHIA   ETC.   B.   B.   CO.   ▼• 
QUIGLEY. 

Syl.  2  (Y,  825).    Corporation's  liability  for  acts  of  agent. 

Approved  in  Stewart  v.  Wright,  147  Fed.  327,  328,  holding  bank 
liable  as  party  to  scheme  to  defraud  by  means  of  fake  footrace; 
Oklahoma  City  v.  Hill,  6  Okl.  140,  50  Pac.  250,  holding  city  liable  for 
trespass  committed  by  officers  in  acquiring  possession  of  realty  which 
city  might  acquire  in  lawful  manner  and  by  lawful  means,  and  to 
which  city  was  claiming  title  under  void  deed. 

Distinguished  in  Brenner  y.  Ford,  116  La.  553,  40  So.  896,  holding 
master  not  liable  for  death  caused  by  negligence  of  servant  in  driv- 
ing team  where  he  had  been  positively  ordered  not  to  drive. 

Syl.  6  (Y,  829).    When  exemplary  damages  awarded. 

Approved  in  Otto  Kuehne  Pres.  Co.  v.  Allen,  148  Fed.  669,  where 
allegation  that  defendants'  negligence  causing  death  was  gross  does 
not  authorize  exemplary  damages  under  Bev.  St.  Mo.  1899,  {  2866; 
Western  Union  Tel.  Co.  v.  Cashman,  132  Fed.  806,  65  0.  0.  A.  607,  re- 
fusing punitive  damages  for  transmission  of  libelous  message  by  tele- 
graph company;  Murray  v.  Pannaci,  130  Fed.  531,  65  0.  G.  A.  153, 
denying  exemplary  damages  where  defendants  removed  sand  from 
beach  in  front  of  plaintiff's  lot  in  belief  that  it  was  their  right; 
Ickenroth  v.  St.  Louis  Transit  Co.,  102  Mo.  App.  616,  77  8.  W.  168, 
applying  principle  in  action  for  assault  and  battery;  Baxter  t. 
Campbell,  17  S.  D.  480,  97  N.  W.  387,  in  action  against  surgeon  for 
malpractice,  where  compensatory  damages  alone  claimed,  error  to  in- 
struct that  punitive  damages  might  be  awarded  where  no  maliee 
shown.     See    101  Am.  St.  Bep.  760,  note. 

21  How.  223-228,  16  L.  96,  CAMPBELL  v.  BOYBEAU. 
Syl.  1  (V,  832).     Appeal — Beview  where  no  finding. 
Cited  in  Cassett  v.  Mitchell  Coal  &  Coke  Co.,  150  Fed.  43,  arguendo. 

21  How.  228-241,  16  L.  97,  FBENCH  v.  SPENCEB. 

Syl.   5    (V,   836).     Land   patent   relates   to   entry. 

Approved  in  United  States  v.  Detroit  Timber  etc.  Co.,  200  U.  8. 
335,  50  L.  505,  26  Sup.  Ct.  282,  bona  fide  purchaser  from  patenteei  of 
timber  lands  is  entitled  to  protection  though  he  acquired  interest  in 
lands  under  contract  for  standing  timber  before  patent  issued;  United 
States  V.  Anderson,  194  U.  S.  399,  48  L.  1039,  24  Sup.  Ct  716,  goyer» 
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siest  CAniiol  ret&iDf  as  agaloHt  its  grantees  of  lands  within  indemnitj 
limit*  of  miJroad  grant,  sum  collected  from  trespassers  for  removal  of 
•tone  from  land  between  selection  and  approval  of  selection;  Miocene 
Ditci  Co>  V,  Jacobsen^  146  Fed.  6S3,  where  complainant  appropriated 
^^UT  rights  and  commenced  conatruction  of  ditcb  in  1901,  right  to 
acquire  right  of  way  over  mining  claims  located  in  1902,  not  affected 
hj  faHure  to  complete  ditch  over  claims  until  after  their  location; 
I*eyton  ?.  Desmond,  129  Fed,  11,  63  C.  C.  A.  651,  patentee  may  re- 
<ovfr  talne  of  timber  wrongfully  cut  and  removed  after  initiation  of 
«laimaod  prior  to  issuance  of  patent;  Nicholson  v,  Congdon,  95  Minn, 
l^  103  N.  W.  1035,  subsequent  payment  and  issuance  of  patent  to 
^•»d  protects  title  as  of  date  of  application;  Gilbert  v.  McDonald*  94 
^inn.  291,  110  Am.  St.  Rep,  370,  102  N.  W.  713,  applying  principle 
*^  application  for  tract  under  soldier's  additional  homestead  certifi- 
^t^;  Washington  Rock  Co.  v.  Young,  110  Am.  St.  Bep.  666,  29 
^t4Ji,  121,  80  Pac*  387,  applying  rule  where  entry  made  on  faith 
^f  onginal  survey  and  retracing  changed  lines. 

^1  How.  248  251,  16  L,  118,  MAGUIRE  v.  CARD, 
fyh  1  (Y,  841).     Admiralty — Supplies  furnished  to  domestic  vessel. 
Approved  in  The  8ue,  137  Fed.  135,  arguendo. 

II  How,  287  290,  16  L.  36,  FORD  ▼.  WILLIAMS. 

SyU   1  (V,  344).    Principal's  suit  on  contract  in  agent's  name. 

Approved  in  Dennis  v.  First  Nat.  Bank,  33  Wash.  165,  73  Pac.  1126, 
spplying  rule  where  client  dealt  with  only  one  member  of  firm  of  at- 
torneys 

SyX.   4  (V,  845).     Principal  may  show  agency  by  parol. 

Approved  in  In  re  Weisenberg,  131  Fed.  521,  parol  evidence  If  ad- 
mssible  to  show  that  joint  notes  signed  by  mnmbers  of  bankrupt 
partnership   are  in   fact   firm  debts. 

11  How.  305322,  16  L.  125,  BROWN  ▼.  HUOER. 

SyU  1  (V,  849).     Removal  of  suit  against  government  official, 
Approved  in  Wadsworth  v.  Boysen,  148  Fed,  780,  denying  federal 

jurtsrJieti^jjj  ^yQj  auit  iq  enjoin  Indian  agent  from  obstructing  com- 

pJaiDaot    ijx  prospecting  on  Indian  reservation. 

^J"^'  2    (V,  849),     Boundaries— Calls  for  natural  objects  control, 
approved  in  Klevcn  ▼•   Gunderson,  95   Minn.   254,   104  K.   W,   7, 
^^^^'^itig  rule. 

21  Hoir.    322-331,  16  L.  165,  KENDALL  v.  WIN80R. 

®yl'  ^    (V,  851).     Equity  protects  inventor  against  piracy. 

DwUiigyi^ljg^  in  Jenner  v.  Bo  wen,  139  Fed.  563,  where  inventor 
made  ^nd  set  up  machine  for  customer  who  paid  for  it  and  sold  its 
prcdttCt  49  intended,  use  was  public;  Eastman  ¥.  Mayor  etc,  of  New 
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H    21  Ha-p^.  390  391,  16  L,  81,  MASON  v,  GAMBLE. 

^1       BfL     ^  (V,  862).    Writ  of  error  in  revenue  caseB. 

^^      4pp:reved  in  Thomas  v.  Lincoln  County,  41  Wash.  152,  83  Fac*  19, 

recovG-w^^  of  judgment  against  county  in  aoit  to  recover  $64.50  tase« 

psid  o:i3  alleged  erroneous  assessment   of  tract   miatakingly  assessed 

as  cork -t:  raining  more  land  than  it  in  fact  contained,  is  not  suit  involv- 

ingle^^^litj  of  lax  within  statute  permitting  appeal  to  supreme  court. 

SI  Ho^^^.  4U-426,  16  L.  154,  WHITE  WATEB  VALLEY  CANAL  CO. 
^-       TALLETTE. 

8p^     ^  (y^  865)*    Agreement  for  mortgage  is  b inkling. 
ApF>:r<,ved  in  Harrigan  v.  Gilchrist,  121  Wis.  361,  99  N,  W.  981,  im- 
petf^^*^^   tttempt  to  make  mortgage  gives  priority  in  creditors'  suit, 

87^    4  (V,  866).     Corporation  may  sell  property. ♦ 
See    ^otcs,  111  Am.  St.  Rep.  328;  103  Am.  St.  Rep,  551. 

^    21  Eo^.  441-445,  16  L.  184,  PEABCE  v.  MADISON  ETC,  B.  B.  CO. 
^f        ^l.  1  (Y,  870).     Railroad  cannot  run  steamers. 

^         approved  in  State  v.  Canadian  Pac.  Ry,  Co.,  100  Me.  206,  60  AtL 

®*^*»  Construing  Pub.  Laws  1901,  c.  145,  p.   160,  relating  mileage  ap- 

P^rtioiiment  for  purposes  of  taxing  railroads;  West  etc.  B.  B.  Co.  v. 

^^"e  Ridge  etc,  Co.»  102  Md,  329,  111  Am.  St.  Rep.  371,  62  Atl.  355, 

^*  B,  A,  (N,  8.)  887,  holding  void  contract  whereby  railroad  guar- 

|^_     **»te^4  payment  of  interest  and  dividends  on  bonds  and  stock  of  hotel 

^p   ^<»&ipaQy  along  its  line. 

®^l  2  (V,  871).     Corporation  cannot  vary  from  charter  objects. 

"Approved  in  Anglo  American   Land  etc.  Co.  v.  Lombard,  132  Fed. 

68  C.   C.   A.   89,   under  Missouri   statutes   trust  company   cannot 

P^^chase  all  stock  of  another  corporation   for   purpose  of  controlling 

*^  <nanagement;  In  re  S.  P.  Smith  Lumber  Co.,  132  Fed.  622,  corpora- 

^^n  chartered  for  purpose  of  buying  and  selling  building  materials 

<^^nnot  bind  itself  as  guarantor  for  performance  of  building  contract 

**y  another;  Sturdevant  Bros.  Sc  Co,  v.  Farmers*  etc.  Bank,  69  Neb. 

^^5,  95  N,  W.  821,  banking  corporation  not  liable  on  replevin  bond 

I  **tcuted  in  its  name  by  cashier;  Hugenot  Mills  v.  Jempson,  68  8.  C. 

^_        S^.  102  Am.   St.   Bep.   673,  47   8.   E.   688,   where   corporation   which 

^H        tDrjned  partnership  with  individual  contracted  to  sell  defendant  goods 

^H        poTchised  in  part  with  its  funds,  defendant  in  suit  by  corporation  in 

^H        owu  right  and  as  assignee  of  partner  for  breach  of  contract    cannot 

^H       ;>iead  partnership  as  ultra  vires.     See  111  Am.  St.  Hep.  312,  note. 

^H  8jl  3  (V,  874).     Corporations  cannot  consolidate  without   charter 

^H      pawff. 

^V         Approved  in  Jones  v.  Missouri-Edison   Electric  Co.,  135   Fed.   156, 
^f      eoJisolidation  of  corporations  under  Mo.  Rt'v.  St.  1899,  §  1334,  not  in- 
ralidatrd  by  fact  that  one  of  corporationa  waj  itself  created  by  prior 
^anjiolidaiion* 
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Syl.  4  (Yy  874).    Bailroad's  liability  for  ultra  yires  notef. 
Approved  in  Anderson  v.  War  Eagle  etc.  Min.  Co.,  8  Idaho,  808,  72 
Pac  674y  applying  rule.    See  111  Am.  St.  Bep.  317,  note. 

21  How.  463-481,  16  L.  192,  C0NVEB8E  ▼.  UNITED  STATEa 

Syl.  3  (V,  879).    Compensation  of  officer  acting  for  other  difltriet. 
Approved  in  State  v.  Grant,  12  Wyo.  11,  73  Pac.  473,  on  death  of 
governor   during   term   of    office   Secretary   of    State   is   entitled   to 
gubernatorial  salary  as  well  as  his  own,  for  acting  as  governor. 

Distinguished  in  Finley  y.  Territory,  12  Okl.  644,  73  Pac.  280, 
probate  judges  cannot  keep  fees  received  for  services  as  such  judges. 

21  How.  481-488,  16  L.  198,  FENN  v.  HOLME. 

Syl.  2  (V,  881)*.    Proceedings  at  law  and  in  equity. 

Approved  in  Mutual  Life  Ins.  Co.  v.  Blair,  130  Fed.  974,  npholding 
suit  by  insurer  to  cancel  life  policy  for  fraud,  where  policy  provided 
for  settlement  by  issuance  of  annuity  contract  by  terms  of  whieh 
widow  was  to  receive  payments  for  twenty  years  and  if  she  died 
prior  to  that  time  her  children  to  receive  balance;  Anthony  y.  Bar- 
row, 129  Fed.  790,  denying  federal  equity  jurisdiction  to  restrain  state 
officer  from  certifying  nomination  of  candidate  for  Congress, 

Syl.  3  (V,  881).    Equity— Following  state  practice. 

Approved  in  Illinois  Life  Ins.  Co.  v.  Newman,  141  Fed.  453,  denying 
federal  jurisdiction  to  enjoin  collection  of  state  tax;  In  re  E.  T. 
Kenney  Co.,  136  Fed.  456,  creditors  of  bankrupt,  who  before  bank- 
ruptcy  assigned  claims  to  committee  in  trust  to  purchase  and  sell 
bankrupt's  property  for  benefit  of  assignors,  cannot  prove  their 
equitable  interest  as  claims  against  bankrupt  estate. 

Syl.  4  (V,  882).    No  ejectment  till  patent  issues. 

Approved  in  Day  v.  Mountin,  137  Fed.  764,  70  C.  C.  A.  190,  contraet 
for  sale  of  land  requiring  vendor  to  furnish  abstract  showing  clear 
title  cannot  be  specifically  enforced  by  vendor  where  only  title  shown 
is  government  entry  without  final  proofs;  Surghenor  v.  Banger,  133 
Fed.  457,  determining  rights  under  conveyance  by  purchaser  of  con- 
cession of  land  under  Mexican  colonization  law  before  selection  of 
land. 

21  How.  493-506,  16  L.  203,  LEA  y.  POLK  CO.  COPPEB  CO. 

Syl.  2  (V,  883).     Bona  fide  purchaser  from  patentee  protected. 

Approved  in  United  States  v.  Detroit  Timber  etc.  Co.,  131  Fed.  678^ 
following  rule. 

Syl.  3  (V,  884).    Adverse  possession  as  notice. 
See  104  Am.  St  Bep.  345,  note. 
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Sjl  5  (V^  884).     Evidence— Declarations  by  person  since  deceased, 
Apprond  in  WilliamB  v.  Miles^  68  Neb.  478,  110  Am.  St,  Eep.  445, 

•4  N.  W.  711,  applying  rule  to  show  tbat  prior  will  was  revoked  by 

isbliqiiMtt  loflt  will. 

n  How.  50e-626,  16  L.  169,  ABLEMAN  v.  BOOTH. 
8yL  9  (T,  890).  Process  not  effective  extraterritorially, 
Appiofed  in  Kibbler  v.  St.  Louis  etc.  B.  Co.,  147  Fed.  880, 
fqfngn  corporation,  which  under  state  laws  can  be  sued  in  state 
toiim  only  in  cotuitieg  in  which  it  does  businew,  is  not  suable  iu 
federil  eourt  in  state  unless  it  does  btisincss  in  one  of  counties  of 
diitiict;  lo  re  Bailey,  10  OkL  297,  61  Pac.  923,  denying  habeas  corpus 
W  wirdea  of  Kansas  penitentiary. 

a  How,  539*546,  16  L.   208,   COMMISSIONEES  OF  KNOX   CO.  v, 

ASPINWALL. 

87I,  I  (V,  895),    Recitals  in  municipal  boudi. 

Distinguished  in  Knight  v.  SheUon,  134  Fed.  438,  fact  that  speaker 
of  bouse  of  Arkansas  legislature  declaring  constitutional  amendment 
U|aJJ^  adopted  on  eauvastf  of  vote  of  electorate  is  not  conclusive, 

8yl  3  {V,  897).  County  aid  bonds — ConcluaivcneBs  of  recitals, 
Approved  in  Northwestern  Sav,  Bank  v.  Centre ville  Station,  143 
'«d-  85»  applying  rule  where  town  bonds  recited  issuance  under 
IBiaaii  itntute  authorizing  towns  to  borrow  money  for  highway  im- 
pw^ements,  and  that  supervisors  and  elerk  were  acting  under  author- 
1^7  of  highway  commissioners,  pursuant  to  popular  vote  authorizing 
1;  Marion  Water  Co.  v.  City  of  Marion,  121  Iowa,  322,  96  N.  W. 
Where  city,  authorized  to  construct  waterworks,  adopted  ordinance 
iWUjig  eompany  right  to  lay  mains  in  street,  providing  for  hydrant 
nttili  aad  giving  company  right  to  collect  rents  from  consumers,  and 
^io>pa&7  constructed  works,  city  cannot  defeat  hydrant  rentals  bj 
tkowisg  ordinance  irregularly  drawn, 

^IHow.  548-572,  16  L,  211.  CHAMBERLAIN  v,  WARD. 

tfL  IQ  (V,  909).     Steamers  must  have  vigilant  lookouts. 

Approved  in  The  Sitka,  132  Fed.  864,  holding  steamer  not  having 
^t^tki  lookout  liable  for  collision  with  tug  and  tow  in  channel  of 
'^^w;  The  Dauntless,  129  Fed.  722,  64  C.  C.  A.  243,  holding  steamer 
^  fiuH  (or  collision  in  river  with  two  launches  made  fast  together, 
*Wri  aiie  had  no  proper  lookout. 

*1  How.  575  578,  16  L,  221,  WHITE  v.  VERMONT  ETC.  B.  B.  CO. 

^^  *  (V,  913).    Holder  may  fill  in  blank  in  bond. 

^PFwid  in  Gamble  v.  Bural  Ind.  School  Dist.,  132  Fed.  521, 
*^^Pii  bonds  are  negotiable  where  name  of  payee  and  word 
*'«idtr''or  ''bemrer"  aze  left  blank. 

2a 
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.  2S  45,  15  L,  360,  EHEKSON  v,  SLATER. 

8;1. 1  (V,  910) ,     Changing  written  contract  by  parol  agreement. 
_Appfoved  In  MeConathy  v.   Lnnham,   116  Ky.   740,  76   S.   W.  536, 

l»I  Bgreoment  for  extension  of  time  for  payment  under  written 
sofltract  for  sale  of  mineral  rights  in  void;  Taylor  v.  Finnigan,  189 
3^*^.5:4,  76  N.  E,  20rj,  2  U  R.  A.  (K.  8.)  973,  oral  modification  of 
lw«,  fuuBisting  of  promise  by  landlord  to  provide  additional  metnB 
•f  fpf!9$  from  demised  premises  so  as  to  make  tbcm  comply  with 
titate,  ia  valid  if  founded  on  good  consideration. 

8jl.  2  (V.  919).     Statute  of  frauds — Answering  for  othcr'a  debt. 

Approved  in  Pratt  v.  Fishwild,  121  Iowa,  649,  96  N,  W.  1092,  fol- 
l»*iag  rule;  Taylor  v.  Pinnigan,  189  Mnaa.  575,  76  N.  E,  205,  2  L. 
"'A.  (N.  S.)  973,  oral  modification  of  lease,  consisting  of  promise  by 
Wlord  to  provide  additional  means  of  egress  from  demised  prem- 
ie** to  sb  to  make  them  comply  with  statute,  ia  valid  if  founded  on 
l««<l  consideration ;  McCormick  v.  Johnson,  31  Mont.  270,  78  Pac.  502^ 
J?wiiiiie  by  partners  to  pay  existing  debt  of  corporation  to  another 
H  eontidiiration  of  such  other  giving  them  agency  for  sale  of  hia 
*»lt  oped  not  be  in  writing;  Chicago  etc,  E*  Co,  v.  Brown,  70  Neb. 
^W.  97  N,  W.  1040,  uncertainty  as  to  which  of  two  persons,  both 
dwYing  liability,  is  liable  for  fixed  debt,  is  sufficient  coudideration 
iv  ^tn^iromise  between  one  of  parties  and   creditor, 

m.  46-48,  16  L.  285,  OVERTON  v.   CHEEK. 

^yl  I  (V,  920)»    Seal  necessary  to  writ  of  error. 

Dittioguished  in  Kipp  v.  Burton,  29  Mont.  102,  101  Am.  St.  Rep. 
6H,  "4  Pac.  87,  63  L.  R.  A.  325,  under  Act  1899,  p.  145,  §  2,  sale 
VBJi'r  f^^cution  defective  by  reason  of  absence  of  aeal  waa  validated 
^  «t  without  amendment. 

aiU»w.48  5«,  16  L.  269,  NELSON  v,  LELAND. 

^J^  I  (V,  921).     Supreme  court — District  court's  jurisdiction. 

^PF^red  in  Miltimore  v.  Hoffman,  125  Wis,  503,  104  N.  W,  842, 
■»*»  B*v.  St  1898,  §  3769,  where  appeal  was  properly  perfected 
**•■  jutiee's  judgment,  on  which  justice  had  no  jurisdiction,  it  is 
"■^l  •*  circuit  court  to  dismiss  action. 

tt  H«w  w-ni^  xe  L.  323,  BANK  OF  PITTSBURG  v,  NEAL. 

^  I  (V,  825).     Authority  to  fill  blanks  in  note, 

Appn»Vfd  in  Mechanics'  Bank  v.  Chardavoyne,  69  N,  J.  L.  259, 
UdAtt^gl,  Eep.  701,  55  Atl  1081.  following  rule^  Thread  v.  Ouer- 
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aiger,  115  La.  246,  38  So.  981,  where  holder  of  note  seenred  by  mort- 
gage left  for  safekeeping  with  notary  who  sold  it  and  mortgaged 
property  was  sold  bj  owner  who  deposited  in  court  amount  aufficient 
to  pay  note,  purchaser  from  notary  was  entitled  to  judgment  on  note; 
Merchants'  etc.  Bank  ▼.  Ohio  Valley  etc.  Co.,  57  W.  Va.  630,  60 
S.  £.  882,  70  L.  B.  A.  312,  bank  discounting  note  in  hands  of  agent 
with  knowledge  of  agency  and  with  notice  that  agent  was  to  nsa 
proceeds  for  personal  use  cannot  recover  of  principaL 

(Y,  925.)  Miscellaneous.  Cited  in  Gilmore  y.  Meeker,  115  La,  866, 
40  So.  244. 

22  Eow.  129-132,  16  L.  294,  BOACH  v.  CHAPMAN. 

SyL  1  (V,  928).    Shipbuilding  contract  not  maritime. 

Approved  in  The  Winnebago,  141  Fed.  949,  fact  that  vessel  sub- 
ject to  statutory  lien  for  labor  or  materials  under  state  statute  has 
been  enrolled  and  engaged  in  interstate  commerce,  does  not  affect 
jurisdiction  of  State  court  over  suit  to  enforce  statutory  liens; 
Delaney  etc.  Co.  v.  The  Winnebago,  142  Mich.  88,  105  N.  W.  529,  up- 
holding Comp.  Laws  1897,  8  10,789,  creating  lien  for  materials 
furnished  for  original  construction  of  ships  and  providing  for  en* 
forcement  of  lien. 

Syl.  2   (V,  930).    Federal  courts— State  law  giving  lien. 

Approved  in  The  San  Bafael,  141  Fed.  280,  state  statute  limiting 
time  within  which  liens  on  vessels  given  thereby  must  be  enforced 
does  not  affect  admiralty  jurisdiction  to  enforce  lien  given  by  general 
maritime  law. 

22  How.  193-214,  16  L.  306,  LYTLE  v.  ABKANSAa 

Syl.  3  (V,  934).  Fraud — Be  view  of  land  office  decisions. 
Approved  in  United  States  v.  Detroit  Timber  etc.  Co.,  200  U.  8. 
339,  50  L.  506,  26  Sup.  Ct.  282,  bona  fide  holder  of  standing  timber 
from  holders  of  receiver's  final  receipts  for  land  entered  under  timber 
act  cannot  on  avoidance  of  patents  for  fraud  of  entcyman,  be  re- 
quired to  account  to  government  for  timber  cut  in  reliance  on  pur- 
chase; Estes  V.  Timmons,  199  U.  S.  395,  50  L.  244,  26  Sup.  Gt.  85, 
perjury  on  hearing  before  Land  Department  of  contest  over  entry 
under  homestead  laws  is  not  ground  for  equitable  relief  against 
department  decision;  Le  Marchel  v.  Teegarden,  133  Fed.  827,  party 
attacking  patent  for  mistake  of  fact  must  plead  and  prove  evidence 
before  department  from  which  mistake  resulted,  particular  mistake 
made  and  the  way  in  which  it  occurred. 

Distinguished  in  Estes  v.  Timmons,  12  Okl.  543,  73  Pae.  305,  refus- 
ing to  review  determination  of  land  department  and  declare  tmat 
where  only  allegation  touching  fraud  is  that  some  of  witnesses 
before  department  testified  falsely. 
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22  Eow.  £14-2 le,  16  L.  238,  BONDIES  v.  SHEEWOOD, 
Syl  1  (Vf  935),     Salvage — Repudiation  of  contract. 
ApproT€d  in  The  Myrtle   Tunnel,   146   Fed,   326,   tug   contracting   to 

flott  and  deliver  stranded  sbip  at  certain  port,  wbich  fails  to  do  ao^ 

Eumot  recover  salvage   for  Its  efforts  as   result  of  which  ship  floated 

bj  tid«  and  rescued  by  other  vessels, 

n  How,  217-225,  16  L,  240,  CHAFFEE  v.  BOSTON  BELTING  CO. 
Bji  1  (V,  936)*  Repair  of  patented  machine  by  purchaser. 
Approved  in  National  Cash  Reg.  Co.  v,  Grobet^  148  Fed.  387, 
vbcrt  eomplainant  sold  two  cash  registers  which  were  alike  except 
tbtt  on«  contained  printing  device  not  attached  to  other,  and  defend* 
ist  took  off  printing  device  and  attached  it  to  other,  there  was  no 
iafriiigemcnt;  Wagner  Typewriter  Co,  v*  Webster  Co.,  144  Fed.  410, 
^5,  d«tttrmining  right  to  replace  ribbon  and  spool  for  typewriters, 

Distmpished  in  Morrin  v.  Robert  etc.  Works,  133  Fed.  73,  holding 
i^eooitniction  of  generating  tubes  in  steam  generator  to  be  infringe* 


22  How,  227-244,  16  U  243,  8INN0T  v.  DAVENPORT, 
%L  1  (Y,  937) »  State  navigation  acts  conflicting  with  federal, 
Approfed  in  Jacobson  v.  Massachusetts,  197  U.  8.  25,  49  L.  649^  25 
^P'  Ct,  35S,  upholding  Mass,  Rev,  Laws,  e.  75,  }  137,  authoridng 
«oapllOfy  TBCcination*,  Dobbins  v.  Los  Angeles,  195  U.  S,  237,  49 
J*  IT5,  25  Sap.  Ct,  18,  holding  void  city  ordinance  narrowing  limits 
'fttWn  which  gasworks  may  be  erected  where  it  included  works  in 
ff^ftti  of  erection  under  prior  ordinance,  where  change  in  limits  not 
Ji^iMdsd  by  public  welfare;  Northern  Securities  Co.  v.  United  States, 
W  v.  a.  336,  348,  48  L,  700,  704,  24  Sup.  Ct.  436,  combination 
^  itoekholders  in  two  competing  interstate  railroftds  to  form  stock* 
^•Wiig  corporation  to  acquire,  in  exchange  for  own  stock  controlling 
^Uim  in  itock  of  each  road,  violates  anti-trust  act  of  1890;  Crescent 
^«o^  Co.  r.  Flatt,  148  Fed,  898,  holding  Acts  W.  Va.  1903,  p,  130, 
*■  ^,  prohibiting  delivery  of  liquor  by  agent  to  unliccnaed  peraun 
•"W  ai  applied  to  interstate  shipments;  Hagan  v.  City  of  Richmond, 
»<H  Va.  732,  3  L.  R,  A,  (N,  S.)  1120,  52  S,  E,  389,  local  authoritiea 
■>^  lM?ep  navigable  waters  unobstructed,  where  war  department  does 
•*»  itmov«  obstructjona.    See  103  Am.  St.  Rep.  869,  note, 

^  fiffw,  256  269,  16  U  313,  KIMBO  v,  BtJLLITT. 

®7^  2  (V,   940).     Trading  partnership's  bill   of  ejcchanga. 

-Approved  in  Marsh  v.  Wheeler.  77  Conn.  453,  454,  59  Atl.  411,  flria 
•W*^  b  making  plumbing  contracts  and  purchasing  and  selling  flx- 
**•'*■»  though  it  has  no  store,  is  trading  partnership,  partners  of  \th'*zk 
■Vbiod  dm  by  not*. 


£2  How.  270-334  Notes  on  U.  8.  Beporta.  S42 

Syl.  3  (V,  941).  Accommodation  acceptors  of  parfnenhip  paper  for 
partner; 

Approved  in  Union  Nat.  Bank  v.  Neill,  149  Fed.  714,  717,  where 
note  when  presented  for  discount  was  signed  on  face  bj  three  persons, 
fact  that  name  of  partnership  subsequent! j  adjudged  bankrupt  ap- 
peared as  second  siguer  not  notice  that  firm  signed  only  u  surety* 

22  How.  270-273,  16  L.  337,  CLARK  v.  BOWEN. 
Syl.  1  (V,  941).    Effect  of  annulment  of  compromise. 
See  100  Am.  St.  Bep.  429,  note. 

•22  How.  290-293,  16  L.  342,  YTUBBIDB'S  EXECUTORS  T.  UNITED 

STATES. 

Syl.  1  (V,  943).    Notice  of  appeal  mandatory. 

Approved  in  Todd  v.  Peterson,  13  Wyo.  522,  81  Pac.  881,  where  mo- 
tion for  new  trial  was  not  filed  with  clerk  within  time  required,  bj 
mere  inadvertence,  court  could  not  at  subsequent  term  direct  filing  of 
motion  nunc  pro  tunc. 

(V,  943.)  Miscellaneous.  Cited  in  Meyers  v.  United  States,  5  Okl. 
185,  48  Pac.  189,  to  point  that  land  department  may  prescribe  roles 
governing  proceedings  instituted  to  obtain  title  to  public  land. 

22  How.  318-330,  16  L.  370,  BEFELD  v.  WOODFOLK. 

Syl.  2  (V,  944).     Conveyance  and  payment  of  price  correlatiTe. 

Approved  in  Williams  v.  Neely,  134  Fed.  8,  69  L.  B.  A.  232,  67  0. 
C.  A.  171,  partial  failure  of  consideration  resulting  from  defect  of 
title  is  good  defense  pro  tanto  to  action  by  vendor  on  purchase  money 
note   where   vendor   covenanted   against   encumbrances. 

Syl.  3   (V,  945).     Agreement  for  warranty  deed — Remedy. 

Distinguished  in  Williams  v.  Neely,  134  Fed.  10,  69  L.  B.  A.  232, 
67  C.  C.  A.  171,  enjoining  action  at  law  on  purchase  money  note  where 
vendor  covenanted  against  encumbrances  and  there  was  defect  in  title. 

22  How.  330-334,  16  L.  249,  WARD  v.  THOMPSON. 

Syl.   1   (V,  945).     Admiralty — Accounting  for  profits  of  vesseL 
Cited  in  The  Clifton,   143   Fed.   463,  arguendo. 

Distinguished  in  The  Emma  B.,  140  Fed.  771,  upholding  admiralty 
jurisdiction  to  decree  accounting  as  incidental  to  suit  for  partition  of 

vessel. 

Syl.  2  (V,  946).     Who  are  partners. 

Approved  in  Burton  v.  United  States,  142  Fed.  62,  where  in  execu- 
tion of  joint  enterprise  one  partner  deposits  nonmailable  circular  in 
mail  with  knowledge  of  other,  latter  causes  circular  to  be  so  deposited 
within  meaning  of  Rev.  St.,  §  3893;  Rector  v.  Robins,  74  Ark.  442,  86 
8.  W.  669,  holding  erroneous  instructions  that  if  defendant  agreed  to 
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perform  lervices  for  firm  and  to  receive  one-third  ol  profits,  but  to 
(ontributo  nothing  to  firm,  he  was  oot  partner. 

^2  How.  341352,   le  L.  260,   EEY  ▼.   SIMPSON. 

SjL    1  (V,   946).     Indorser   before   delivery. 

Approved  in  Kejver  v.  Warfleld,  100  Md.  80, 59  AtL  190,  and  Kcyscr 
▼.  Warfield,  103  Md,  167,  63  AtL  21S,  both  holding  where  plaintiff 
and  inteatate,  prior  to  delivery  of  note  executed  bj  corporation  to  bank 
for  discoast,  and  before  name  of  payee  had  been  written  therein  ia- 
aorsed  jiote,  tbey  became  joint  makers. 

^  Ho^^  352-364,  16  L.  345,  JETEB  v.  HEWITT. 

8yt  2  (V,  949).     Following  state  law. 

Appt^TCd  in  City  of  Defiance  ▼.  McOonlgale,  150  Fed.  697,  following 
•tate  decision  to  effect  that  city  by  accepting  performBnce  and  itself 
P«rfo ruing  water  contract  for  several  years  estopped  to  question  Its 
validity, 

22  Ho^.  364^380,  16  L.  296,  A8PINWALL  v.  COMMISSIONEES  OF 
I>-AV1ES8  COITNTY- 

Srl.    1   (V,   949).     Contracts— Railroad   aid    subscription. 

-Approved  in  Farmers*  Loan  etc.  Co.  r.  Sioux  Falls,  131  Fed.  912, 
^indep  South  IHikota  conHtltution  as  amended  in  1902,  city  could  not 
i^sae  ^ater  bonds  on  note  taken  before  amendment  under  statute  pro- 
viding- ij,jit  majority  of  electors  should  be  determined  by  vota  for 
mayor    at  preceding   city   election. 

22   How.  392-406,   16  L.  353,  UNITED  STATES  v.   TESCHMAKEB. 

Syl.  1  (V^  954).     Mexican  archives  as  evidence. 

Approved  in  Sprinkle  v.  United  States,  141  Fed.  820,  admitting  rules 
of  l^utfrail  Revenue  Department  in  prosecution  for  defrauding  gov* 
erii*^«tit  of  tjix   on   distilled   liijuors. 

22  How.  422-435,  16  L.  387,  THOMPSOiV  v.  LESSEE  OF  CARROLL. 

Byl.  1  (V,  956).     Tax  sale  of  lands — Exhaustion  of  personalty. 

Appraved  in   Hadlcy  v.  Hadley,   114  Tcnn.   171,  87   S,   W,   254,  up* 

folding  Acts   1897,  c.   1,   p,   5,   as  enacted   in    1899,    1901.    1903.  under 

^hifh  lien  for  tajies  assessed  to  life  tenant  attaches  to  interest  of  la- 

f^indertnan. 
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28  How.  14-28,  16  L.  474,  LAWRENCE  v.  TUCKBa 

Sjl.  14  (V,  962).     Parol  to  explain  mortgage. 

Approved  in  Holley  v.  Curry,  58  W.  Va.  75, 112  Am.  St.  Bcp.  948.  51 
8.  £.  137,  equitable  mortgage  containing  clause  tbat  it  is  to  secure  to 
person  named  payment  of  whatever  sum  may  be  due  on  settlement^ 
sufficiently  describes  debt 

23  How.  28-45,  16  L.  412,  BICHAEDSON  v.  GODDARD. 

Syl.  2   (V,  964).     Shipping — Delivery  to  consignee. 

Approved  in  Vaughn  v.  New  York  etc.  B.  B.  Co.,  27  B.  I.  237,  61 
Atl.  696,  where  carrier  permits  consignee  to  open  cars  after  they  aie* 
on  spur  track  and  remove  part  of  contents  and  put  own  locks  on  cais^ 
carrier's  liability  is  terminated.    See  97  Am.  St.  Bep.  99,  note. 

23  How.  49-65,  16  L.  534,  OELRICH  v.  FORD. 

Syl.   2    (V,   966).     Custom   to   vary  written  contract. 

Approved  in  Moore  v.  United  States,  106  U.  S.  166,  49  L.  433,  25> 
Sup.  Ct.  202,  custom  between  shippers  and  ship  owners  at  San  Fran* 
Cisco  requiring  consignee  to  designate  berth  for  discharge  of  cargo 
does  not  prevail  over  contract  for  delivery  at  wharf  in  Honolulu;  Knit- 
ting Mills  V.  Guaranty  Co.,  137  N.  C.  570,  50  8.  E.  306,  70  L.  R.  A. 
167,  indemnity  bond  cannot  be  modified  by  extrinsic  evidence  of  pre- 
liminary  negotiations. 

Syl.  3    (V,  907).    When  parol  admissible  to  explain  writing. 

Approved  in  Lillard  v.  Kentucky  Distilleries  etc.  Co.,  134  Fed.  182^ 
67  C.  C.  A.  74,  applying  rule  to  evidence  of  usage  in  reference  to  feed- 
ing cattle  with  distillery  slop;  Kalamazoo  Corset  Co.  v.  Simon,  121^ 
Fed.  145,  146,  usage  that  in  sales  of  job  lots  of  goods,  buyer  is  not 
obligated  if  variation  in  quantity  delivered  is  considerable,  not  ap- 
plicable where  contract  recited  that  proportion  in  sizes  was  nearly  per* 
feet. 

Syl.  5   (V,  967).     Principal's  suit  on  agent's  contract. 

Approved  in  In  re  Weisenberg,  131  Fed.  521,  parol  evidence  it  ad- 
missible to  show  that  joint  notes  signed  by  members  of  bankrupt  llm 
ar«  in  fact  firm  debts. 
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£3  How.  66132 


23  How,  mm,  10  L.  500,  DUBTJQrE  AND  PACIFIC  R.  B.  CO.  ▼. 

LITCHFIELD, 

SyL  3  (V,  969).  Public  grants  construed  against  grantee. 
Approved  ip  KnoxviUe  Water  Co.  v.  Knojcvillc,  200  U.  S.  35,  50  L. 
359,  26  Sap.  Ct.  224,  municipal  grant  of  waterworks  franchise  doea 
not  devest  mnnicipality  of  power  to  construct  its  own  system;  Story 
V.  W«M>lverton,  31  Mont.  354,  355,  78  Pac.  590,  construing  26  Stat 
748,  granting  to  Montana  section  of  land  of  tormet  military  reserva- 
lion  with  reference  to  water  rigbts. 

I   23   How.    lJO-108,     16    L.    419,     GREEN'S     ADMIN  IS  THAT  RIX     ▼. 
CREIGHTON. 
SyL  2  (V,  971).     Equity  junsdiction  over  executors  as  trustee. 
I        Approved  in  Schurmeier  ▼.   Connecticut  etc.   Ins.  Co.,  137   Fed.  47, 
<Sd  C.  C.  A  22,  upholding  federal  jurisdiction  over  equity  suit  to  per- 
mit prtieatation  of  and  allow  claim  against  estate  of  decedent  after 
time  limited  by  order  of  Minnesota  court  and  within  eighteen  months 
prorid«d  by   itatute;    dissenting   opinion    in   Moore    y«    Fidelity    Trust 
Co,,  131  F«d.  1009,  majority  holding  where  surviving  partner  was  one 
of  eieeutors  of  estate  of  deceased  partner,  which  was  being  adminis- 
*««d  upon,   bill   by   distributee   under   will   to   compel    accounting   by 
•wTiTing  partner  not  maintainable  in  federal  court. 
Syl  3  (V,  972),     Insolvency   court's  jurisdiction,  when  exclusirov 
^^istinpiahed  in  United  States  v.  Bitter  Root  Development  Co.,  200 
^.  8.  475,  50  L.  562,  26  Sup.  Ct.   318,   denying  equitable  relief   for 
wTtJflgfnl  conversion  of  timber   from   public   domain  where  one  of  de- 
fendwiti  ia  executrix  of  principal  wrongdoer  whose  estate  is  insolvent. 

^7^  4  (V,  973).  Discovery  of  assets  of  insolvent  surely  for  cx- 
«cotof, 

Appmved  in  Fincke  v.  Bundrick,  72  Kan.  187,  83  Pac.  405,  snle  of 
imitator 'i  realty  to  surety  on  executor  ^s  bond  under  probate  order  pro- 
^^^  through  executor's  fraud  set  aside  at  suit  of  devisee  though 
iirety  innocent. 

83  How.  117-132,  16  L.  436,  PENNOCK  t.  COE. 

°7'*  1  (V,  973).     Mortgage  of  after-acquired  property   valid. 

approved  in  Fisher  v,  Zollinger,  149  Fed.  57,  taking  possess  ion  of 
wt€r'icqQjj,g^  property  by  mortgagee  within  four  months  of  mort* 
^P^'a  bankruptcy  docs  not  create  lieu  nor  operate  as  preferential 
tri]i«fef  within  Bankr.  Act,  1898,  §  60a;  Johnson  v.  Donohue.  113 
^^^^'  450,  83  S.  W.  361,  where  insolvent  prior  to  bankruptcy  assigned 
^^  to  receive  certain  funds  from  railroad  accruing  under  cootritct 
^I'^S^tiicr  with  after-accruing  funds,  in  consideration  of  pre-existing 


debt 


^Asignee  entitled  to  accruing  funds,  though  at  time  of  assignment 


*^^^^)t'9  right  thereto 


was  contingent.     See  99  Am,  St.  Rep.  253,  259, 
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23  How.  149-167,  16  L.  518,  BENJAMIN  v.  HILLABD. 

Sjl.  3  (V,  978).    Change  of  contract  discharging  soret/. 

Approved  in  Groendyke  v.  Musgrave,  123  Iowa,  539,  99  N.  W.  145^ 
where  defendant  guaranteed  pajment  under  contract  whereby  plain- 
tiff sold  twine  for  which  notes  given  payable  in  October  and  NoTember, 
and  part  of  twine  being  inferior  was  returned  and  credit  given  there- 
for, guarantor  not  relieved;  Segari  v.  Mazzei,  116  La.  1031,  41  So.  247, 
mere  change  in  site  of  dwelling-house  from  one  place  to  another  in 
same  square  does  not  discharge  surety. 

Syl.  5  (V,  979).    Damages  for  deficiency  in  machinery. 

Approved  in  American  China  Dev.  Co.  v.  Boyd,  148  Fed.  271,  allow- 
ing pMApective  damages  consisting  of  unpaid  contract  price  for  dis- 
charge of  servant  before  expiration  of  term;  Thomas  China  C».  v. 
C.  W.  Raymond  Co.,  135  Fed.  28,  67  C.  C.  A.  629,  under  eontraet 
for  sale  of  machinery  whereby  seller  agreed  to  replace  parts  breakiag  ■ 
through  defects,  buyer  could  remedy  defects  or  procure  new  parts  from 
others  and  charge  seller  with  cost  under  general  warranty. 

23  How.  167-170,  16  L.  410,  OGDEN  v.  PARSONS. 

Syl.  1  (V,  979).    Subjects  of  expert  evidence. 

Approved  in  Hamann  v.  Milwaukee  Bridge  Co.,  127  Wis.  565,  106 
N.  W.  1086,  opinion  evidence  as  to  whether  particular  manner  of 
moving  heavy  machine  from  car  to  building  was  proper,  is  incompetent. 

23  How.  172-190,  16  L.  424,  CASTLE  v.  BULLARD. 

Syl.  1    (V,  979).     Peremptory  nonsuit  by  circuit  court. 

Distinguished  in  Parks  y.  Southern  Ry.  Co.,  143  Fed.  278,  and  Huntt 
V.  McNamee,  141  Fed.  294,  both  holding  where  voluntary  nonsuit  per- 
mitted by  state  practice,  it  is  discretionary  with  federal  court  to  re- 
fuse nonsuit  after  conclusion  of  plaintiff's  testimony  and  after  di- 
recting verdict  for  defendant. 

Syl.   3    (V,  980).     Evidence  of   other  similar   fraudulent  acts. 

Approved  in  Exchange  Bank  v.  Moss,  149  Fed.  344,  where  conspirac} 
to  defraud  covered  long  period  of  time,  evidence  of  acts  of  defendant's 
cashier  as  to  similar  transactions  tending  to  show  defendant's  com- 
plicity is  admissible;  Brooks  v.  United  States,  146  Fed.  231,  in 
prosecution  for  using  mails  to  defraud  letters  other  than  those  in  in- 
dictment purported  to  be  by  defendant's  company  are  admissible; 
Olson  V.  United  States,  133  Fed.  854,  67  C.  C.  A.  21,  under  indict* 
ment  to  swindle  government  out  of  land  by  means  of  illegal  entry, 
evidence  of  other  similar  entries  is  admissible. 

Syl.  5   (V,  981).     Circumstantial  evidence  never  irrelevant. 
Approved  in  Bryan  v.  United  States,  133  Fed.  500,  66  C.  C.  A.  369, 
in   prosecution    for   uttering   counterfeit    five-cent    pieces^   where    it    is 
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23  How.  190  235 
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^ 


thovn  ilAi  defendant  passed  sueli  pieces,  evidence  of  finding  of  mold 
for  makiiig  twentj-five-cent  pieces  in  his  possession  is  admiasiblo. 

87I  6  (V,  982).     Liability  of  partncTS  for  firm's  fraud* 
Approved  in    In   re   Hardie,    143    Fed.    608,    materially    false   state* 
oent  in  vriting  made  bj  partner  in  course  of  buying  goods   for  pur* 
poM  of  obtaining  credit^  debars  other  partner  from  discharge  in  bank- 
niptey. 

23  How.  1&0-209,  16  L.  i84,  BEAUBIEN  v.  BEAUBIEN. 

^y^  *  (V,  983),     Time  of  discovery  of  fraud  must  be  alleged. 

Approred  in  Succession  of  Dauphin  (Choppin  v.  Dauphin),  112  La, 
140,  3(  80,  300»  mere  general  statement  that  diseovery  o£  fraud  mado 
withifl  year  is  insufficient  to  annul  judgment. 

23  How.  209-220,  16  L.  433,  PHILADELPHIA  ETC.  E.  B.  w.  PHIL- 
ADELPHIA  ETC.  TOWBOAT  CO. 

8yl  1  (V,  984).     Admiralty  jurisdiction  in  tort 

Approved  in  United  States  v.  Evans,  195  IT.  S.  365,  49  L.  237,  25 
8«P*  Ct  46,  upholding  admiralty  jurisdiction  over  libel  in  rem  against 
rewel  for  colliding  with  beacon  standing  in  water  though  built  on 
pilM  drivea  into  bottom ;  Bowers  Hyd.  Dredging  Co.  v.  Federal  Con- 
iTKjtin^  Co.,  148  Fed.  294,  upholding  admiralty  jurisdiction  over  suit 
t«  recover  hire  of  dredge  intended  to  operate  afloat,  though  dredge 
temporarily  used  for  a  partly  land  transaction. 

(^1  d84.)     Miscellaneous.     Cited  in  The  Cumberland,  135  Fed.  236. 

-3  How.  220-235,  16  L.  442,  DERMOLT  v.  JONES. 

Syl  2  (V,   987),     Contracts— Dependent    promises. 

•^ited  iji  Schaffer  Piano  Mfg.  Co.  v.  National  Fire  Ejct.  Co.,  148  Fed. 
165,  arguendo. 

Sjl-i  (V,  987).  Assumpsit — Acceptance — Noncomformity  with  con- 
tract 

Approved  in  United  States  v,  Molloy,  144  Fed.  323,  where  plain- 
tiff's delivery  of  stone  was  not  in  accordance  with  contract  but  de* 
fendant  accepted  it  with  knowledge,  plaintiff  could  recover  value  of  stone 
delivered  less  loss  sustained  by  breach  of  contract;  dough  v.  Still- 
well  Meat  Co,,  112  Mo.  App,  189,  190,  86  8.  W.  584,  where  warehouae- 
mai  ipccd  to  store  goods  till  certain  date  and  prior  to  such  tima 
goods  burned,  warehouseman  could  recover  lvalue  of  his  services. 

^^«*Uipuflbed  in  Tussey  v.  Owen,  139  N.  C.  461,  62  S.  K  129,  where 
dlfl4  Oontracted  to  serve  fathf  r  till  his  death  in  considemtjon  of  his 
williB^  hn  quarter  of  property,  gives  no  right  to  paj  for  her  part 
perfonsaiuj^. 


23  How.  287-433  Notes  on  TJ.  A  Beporti.  848 

23  How.  287-309,  16  L.  562,  HANEY  ▼.  BALTIMORE  8.  PAGKETT 
CO. 

Syl.  1  (V,  990).    Collision— Change  of  course. 

Approved  in  The  Job  H.  Jackson,  144  Fed.  898,  holding  tteamer 
solely  in  fault  for  collision  with  schooner  where  she  saw  schooner  two 
miles  awaj;  The  Eagle  Wing,  135  Fed.  832,  collision  at  night  between 
two  schooners  held  to  be  due  to  fault  of  privileged  vessel  in  changing 
course;  The  Dauntless,  129  Fed.  721,  64  C.  C.  A.  243,  in  suit  to  recover 
for  death  of  person  on  launch  sunk  in  collision  with  steamer  where 
only  persons  on  launch  were  drowned,  court  may  disbelieve  nneon- 
tradicted  testimonj  of  pilot,  though  uncontradicted  as  to  launch  change 
ing  course. 

Syl.  4  (V,  991).    Collision—Necessity  for  lookout 
Approved  in  Brigham  v.  Luckenbach,  140  Fed.  326,  following  mie; 
The  Dauntless,  129  Fed.  722,  64  C.  C.  A.  243,  holding  steamer  liaUf 
for  collision  with  launch  where  proper  lookout  ndt  kept. 

23  How.  326-341,  16  L.  552,  UNITED  STATES  v.  GOMEZ. 

Syl.  2  (Y,  993).    Appeal — Dismissal  for  failure  to  file  record. 

Approved  in  Sullivan  v.  Gage,  145  Cal.  771,  79  Pac.  542,  applying 
rule  to  dismissal  of  appeal  from  order  allowing  attorney'!  feet  to 
receiver  in  suit  by  state  to  wind  up  corporation. 

23  How.  353-368,  16  L.  539,  ADAMS  v.  NORBIS. 
Syl.  2  (V,  994).    Wills— Attestation  of  foreign  wilL 
Approved  in  Keely  v.  Moore,  196  IT.  S.  43,  49  L.  379,  25  Sap.  Ct 

169,  unofficial  certificate  of  vice-consul  appearing  at  foot  of  will  ei* 

ecu  ted  abroad,   if  otherwise  sufficient  as  attestation,  treated  as  sneh 

and  designation  of  consul  disregarded. 

23  How.  381-401,  16  L.  488,  ZABRISKIE  v.  CLEVELAND  ETC.  R  B. 
Syl.  1   (V,  995).    Estoppel  of  corporation  guarantor  of  bonds. 
See  105  Am.  St.  Rep.  508,  note. 

23  How.  401-412,  16  L.  524,  ORIENTAL  MUT.  INS.  CO.  v.  WBIGHT. 

Syl.    1    (V,    1001).     Insurance — Open    policy — ^Additional    premium. 

Approved  in  Whitman  v.  Milwaukee  Fire  Ins.  Co.,  128  Wis.  131,  & 
L.  R.  A.  (N.  S.)  407,  107  N.  W.  293,  oral  contract  of  insurance  it 
valid. 

23  How.  420-433,  16  L.  510,  BLIVEN  v.  NEW  ENGLAND  8CBEW 
CO. 
Syl.  2   (V,  1002).     Custom  to  vary  written  contract 
Approved  in  Lillard  v.  Kentucky   Distilleries  Co.,  134  Fed.  174,  67 

G.  C.  A.  74,  applying  rule  in  construing  contract  to  sell  distillery  slop 

deliverable  at  certain  cattle-feeding  lot. 
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23  Eon,  «5  438,  16  L.  574,  MINTtJRN  ▼.  LARUE, 
Bjl  2  (V,  1007).  Public  granU  conatnied  in  public  *9  fftTOf, 
AppnM  in  Water  etc.  Co.  v.  Citj  of  Hutchinsoo,  144  Fed.  2(13, 
nu'ler  KaiiB&i  constitution,  citj  of  second  clasa  cannot  grant  exclusive 
right  for  tenoB,  to  company  to  us©  streets  for  supplying  water,  gas 
Of  electricity ;  Commissioners  of  Cambridge  v.  Cambridge  Water  Co,, 
99  Mi  504,  58  Atl.  443,  under  Cambridge  charter  ordinance  requir- 
ing wal«r  companies  to  par  fee  for  each  plug  and  impoDing  penalty 
for  Mm  to  comply  therewith  is  void;  State  ▼.  Butler,  178  Mo.  313, 
77  S.  W,  570j  under  St,  Louis  charter  ordinance  placing  power  in 
lH3«rd  of  bpalth  to  contract  for  removal  and  disposal  of  city  garbage  is 
▼Old   See  101   Am.   St.    Bep.    167,  ante. 

n  Em,  457-464.  16  L.  584,  DOE  ▼.  WILBON. 

Syl'  1  (V,  1010).     Indian  treaty — Title  of  reservees. 

Approved  in  Conway  t.  tJnited  States,  149  Fed.  267,  wbere,  under 
25  Stat.  8^2,  Ponca  girl  was  allotted  land  and  prior  to  selection  she 
named  Indian  to  whom  other  land  allotted,  and  thereafter  they  mad© 
wpw^ts  applications  in  lieu  thereof,  where  by  mistake  all  land  pat- 
«Bted  Ui  bvaband,  she  waa  entitled  to  half. 

Biitini^iihed  in  Wallace  t.  Adams,  143  Fed.  722,  claimants  of 
citiienihip  securtDg  judgments  in  their  favor,  which  were  final  under 
29  Sttts,  339,  340,  and  30  Stat  591,  when  rendered,  and  took  posses- 
*^  of  and  demanded  lands  as  allotments,  before  judgments  made 
nvipw&ble,  acquired  no  veated  rights  against  iubsequeni  legislation 
easetcd  prior  to  allotment. 

a  How.  505  515,  16  L.  556,  STATE  OF  ALABAMA  r.  STATE  OF 

GEORGIA- 

Sfl.  1  (V,  1017).    Biver  as  boundary. 

Approved  in  Peoria  v.  Central  Nat.  Bank,  224  HI.  54,  70  N.  E.  29t, 
itter's  edge  and  not  surveyed  meander  line  is  shore  line  from  which 
line*  should  be  drawn  to  show  accretion  rights  of  riparian  owners; 
I^<%  Co.  v.  Saunders  Co.,  70  Neb.  446,  97  N.  W,  619,  construing 
^P'  8t.  1901,  c.  78,  g  87,  referring  to  **  streams  which  divide  coun- 
tiis.'' 

^  How.  515  543,  16  L.  545,  LUCO  ▼.  tJNITED  STATES. 

®yl'  1  (V,   1017).     Photographic  copies   of  records  as   evidence, 
^ted  in  State  v,  Matheson,  130  Iowa,  444,  103  N.  W.  139,  admitting 
^'^^y  photograph  in  prosecution  for   homicide   to   show  position  of 
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24  How.  41-65,  16  L.  604,  JONES  v.  SOULARD. 

Syl.   1    (VI,   9).     Stream  as   boundary — Accretions. 

Approved  in  Franzini  v.  Layland,  120  Wis.  81,  97  N.  W.  502,  wher» 
river  sciiarntcs  two  states  riparian  owner  owns  unsurveyed  islajid  i& 
stream  on  his  side  of  boundary  line. 

24  How.  6G-110,  16  L.  717,  KENTUCKY  v.  DENNISON. 

SyL  2   (VI,  11).     Service  of  process  against  state. 

Approved  in  Henry  v.  State,  87  Miss.  34,  39  So.  863,  governor  ea>- 
not  sue  in  name  of  state. 

Distinguished  in  dissenting  opinion  in  Henry  v.  State,  27  Miss.  92,  94, 
97,  39  So.  883,  884,  885,  majority  holding  governor  cannot  ma  in 
name  of  state. 

Syl.  3   (VI,  11).    Mandamus  not  prerogative  writ. 

Approved  in  West  Virginia  etc.  B.  B.  Go.  v.  United  States,  134  Fed. 
203,  67  G.  G.  A.  220,  permitting  amendment  of  alternative  writ  of 
mandamus  to  conform  to  findings;  Mystic  Milling  Go.  v.  Chicago  ete. 
By.  Co.,  132  Fed.  291,  circuit  court  has  no  jurisdiction  of  action  for 
mandamus  which  is  not  necessary  for  exercise  of  jurisdiction  otherwise 
previously  acquired;  Woodworth  v.  Old  Second  Nat.  Bank,  144  Mich. 
339,  107  N.  W.  905,  mandamus  proceedings  are  "civil  actions''  within 
statute  relating  to  change  of  venue;  In  re  Epley,  10  Okl.  644,  64  Pac 
21,  where  grant  of  peremptory  mandamus  is  appealed  from,  super- 
sedeas may  be  granted,  and  lower  court  cannot  then  punish  disobedience 
to  mandamus  as  contempt;  Bider  v.  Brown,  1  Okl.  247,  32  Pac.  342, 
mandamus  may  issue  in  name  of  party  interested.  See  105  Am.  St. 
Bep.  122,  note. 

Syl.   7    (VI,   13).     Extradition— Crimes  included. 

Approved  in  Knox  v.  State,  164  Ind.  234,  108  Am.  St.  Bep,  297,  73 
N.  E.  258,  fugitive  extradited  for  specific  crime  may  be  tried  for 
different  crime  without  being  afforded  opportunity  to  return  to  asylum 
state.    See  112  Am.  St.  Bep.  129,  note. 

Syl.  7  (VI,  14).    Extradition  prior  to  formation  of  union. 

Approved  in  Barriere  v.  State,  142  Ala.  77,  39  So.  57,  where  appli- 
cation for  discharge  on  habeas  corpus  from  arrest  in  extradition  pnh 
eeedings    is  denied,  petitioner  may  appeal  to  supreme  court 
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Bjt  I  (71,  14).     Extradition — Executive  demand — Complaint. 

AppwjTed  in  State  v.  White,  40  Wash.  565,  82  Pac.  909,  2  L.  R.  A. 
(N.  8.)  563,  under  2  BaL  Codes,  |  7017,  complaint  must  show  accused 
legallj  ciatged  with  erime  in  demanding  state. 

Syl  11   (Vl^    15),  Extradition — SuiRciency    of    indictment-  judicial 

Apprwed  in  In  re  Eenshaw,  18  B.  D.  37,  99  N,  W,  84,  following  nUe. 
Be«  112  Am.  St.  Rep.  132,  note. 

8yL  12  (VI,  15).     Extradition  act  not  mandatory. 
Eee  112  Am.  St.  Bep.  110,  note. 

Sjl  13  (TI,  16).     Congressional  authorization  of  state  officer. 
See  112  Am.  St.  Rep.  106,  note. 

W  How.  110125,  16  L,  591,  STURGIS  v.  BO  YEB. 

8yl  2  (VI,  17).     Collision— Tow  in  charge  ot  tug. 

Appruted  in  In  re  Walsh,  138  Fed.  558,  559,  69  C.  C,  A.  S67,  affirm- 
iflg  The  Echo,  131  Fed.  623,  holding  where  tug  is  toAving  two  barges^ 
•Be  of  which  is  alongside  and  has  own  crew  and  pilot  emplojed  bj 
(iwnen  of  barges  is  on  first  barge,  tug  not  liable  for  collision  between 
first  barge  and  steamer  caused  by  failure  of  barges  to  carry  lights;  The 
W>  0.  Altoen,  142  Fed*  918,  where  two  tugs  belonging  to  same  owner 
FBTO  towi]]g  steamer,  master  of  leader  controlling  ship^s  movemeats, 
i>Qt  Qot  those  of  rear  tug,  latter  not  liable  in  rem  for  stranding  of  tw^ 
t^OTJgh  lault  of  leading  tug. 

I^Utinguished  in  The  Degama,  150  Fed.  324,  moving  Yessel  colliding 
*)th  moored  vessel  is  liable  though  she  is  hantlled  by  tug»  which  con- 
t«?!  hfr  movements,  where  such  defense  not  pleaded  nor  proved, 

^13  (VI,  18).     Collision — Tow  in  exclusive  charge  of  tug. 

Appitj?ed  in  MonODgahela  River  etc.  Co.  v.  O'Neil,  144  Fed.  70,  bold- 
"•i  tag  towing  dredge  liable  for  capsizing  of  latter  through  want  of 
are  ftod  excessive  speed  of  former  in  rough  weather;  The  V^ioletta,  141 
y^  692,  barge  in  tow  of  tug  not  liable  with  tug  for  coUiniou  ^  where 
**  *»■  »ot  chargeable  with  negligence;  The  De  Gama,  140  Fed.  755, 
^*d  teasel  not  liable  for  collision  unless  negligence  shown  on  part 
^^  tow  u(i  jiavigation  of  both  tug  and  tow  wan  under  direction  of  tow  '• 

**How.  169-175,  16  L.  644,  ALMY  ▼.  STATE  OF  CALIFORNIA. 
^7l  1  (VI,  24).     Duty  on  bill  of  lading  as  duty  on  exports, 
%mved  in  Mosely  v.  State,  115  Tenii.  57,  86  8.  W.  716,  interest  on 

^^^^ment  bonds  is  not  taxable  immediately  on  being  paid  into  bands 

^  bondiioider. 
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24  How.  188-195,  16  L.  625,  BICHABDSON  t.  CITT  OF  BOSTON. 

Syl.  2  (VI,  29).    City— Power  below  low-water  mark. 

DistinguiBhed  in  Georgetown  v.  Cbmmonwealtli,  115  Ky.  390,  73  8. 
W.  1013,  61  L.  B.  A.  673,  city  not  liable  for  indictment  for  permitting 
nuisance,  to  which  it  had  not  contributed,  to  continue  on  private  pTop- 
erty. 

Syl.  5  (YI,  29).    Evidence  of  former  judgment  founded  on  error. 

Approved  in  Board  of  County  Commrs.  v.  Cross,  12  N.  M.  77,  7S  Pae. 
616,  where  in  former  case  demurrer  sustained  in  determination  of  which 
material  issues  of  suit  had  to  be  passed  on,  and  dismissal  entered  theieiay 
dismissal  is  res  adjudicata. 

24  How.  195-207,  16  L.  628,  NATIONS  v.  JOHNSON. 
SyL  1  (YI,  30).    Judgment  as  res  adjudicata. 

See  103  Am.  St.  Bep.  312,  note. 

Syl.  4  (YI,  31).    Notice  is  essential  to  jurisdiction. 

Approved  in  Clapp  v.  Houg,  12  N.  D.  606,  102  Am.  St.  Bep.  589,  98 
N.  W.  712,  65  L.  B.  A.  757,  holding  void  Bev.  Codes  1899,  8  6325,  subd. 
2,  providing  for  appointment  of  special  administrator  where  death  of 
person  not  satisfactorily  proved,  but  he  has  disappeared. 

Syl.  5  (YI,  31).    Service  by  publication — Absence  from  state. 

Approved  in  White  v.  White,  65  N.  J.  Eq.  747,  55  Atl.  741,  upholding 
service  outside  of  state  of  notice  for  increase  of  allowance  for  mainte- 
nance of  children  of  divorced  parents. 

Syl.  8  (YI,  32).    Writ  of  error  not  new  action. 

Approved  in  Bradford  v.  Southern  By.  Co.,  195  U.  S.  248,  49  L.  181, 

25  Sup.  Ct.  55,  writ  of  error  from  circuit  court  of  appeals  without  giv- 
ing security  for  costs  not  allowed;  Bristol  v.  United  States,  129  Fed. 
89.  63  C.  C.  A.  529,  defendant  in  criminal  case  cannot  prosecute  writ 
of  error  out  of  circuit  court  of  appeals  in  forma  pauperis;  dissenting 
opinion  in  Bitchey  v.  Seeley,  68  Neb.  136,  97  N.  W.  820,  majority  hold- 
ing where  A  obtained  judgment  in  district  court  and  after  hia  death 
petition  in  error  filed  and^A's  attorney  below  filed  waiver  of  summons 
and  voluntary  appearance,  appellate  court  acquired  no  jurisdiction. 

24  How.  233-242,  16  L.  648,  THOMPSON  v.  BOBEBTS. 

Syl.  1  (YI,  35).    Judgment  as  bar  in  subsequent  suit. 

Approved  in  Territory  v.  Hopkins,  9  Okl.  150,  59  Pae.  981,  applyin^B 
rule  to  decision  upholding  issuance  and  validity  of  eountj  fondin^p 
bonds. 

Syl.  3  (YI,  35).    Judgment  as  bar  though  others  included. 

Approved  in  In  re  Butrick,  185  Mass.  114,  69  N.  E.  1048,  forme  ^= 
judgment  concerning  title  in  action  in  which  one  of  petitioners  had  b<^  ' 
been  party,  is  eonclusive  in  partition,  in  favor  of  other  petitioner!  on 
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124  How.  S57  264,  16  L.  655,  GUE  v,  TIDE  WATER  CANAL  CO. 
SjL  1  (VI,  38).  Seixure  of  franchise  on  execution, 
ApproTed  in  Stockton  Gaa  etc.  Co.  v.  Sftm  Joaquin  Co.,  148  CaL  520, 
S3  Put  57,  fmnchise  to  lay  pipes  or  erect  poles  and  eupplj  citj  with 
l^ght  M  aaseasable  otil/  in  county  in  which  city  is  located;  Dobbina  ▼. 
ColoraiJo  etc.  By,  Co.,  19  Colo.  App.  261,  75  Pac.  157,  where  railroad 
IpBi  tbrougb  two  counties  one  county  cannot  sell  part  in  that  county 
6  eafarce  payment  of  taxes;  New  York  Cement  Co.  v.  Consolidated  etc. 
Cem«ntCa.,  178  N.  T.  177,  70  N.  E.  454,  where  corporation,  authorized 
to  sell  or  discontinue  its  canal,  sold  canal  to  another  who  conveyed  part 
^i  it  \o  mother,  and  rest  of  caiial  abandoned,  part  used  is  public  bigb- 
"»7.  Be«  103  Am.  St.  Rep.  555,  note, 

P24  How.278.284,  16  L.  637.  FBOST  v.  FROSTBUBG  COAL  CO. 
37!.  3  (VI,  43).     Irregularities  io   incorporation — Estoppel   of   con- 
tmetor. 

AppwTed  in  Murphy  t.  Wheatley,  102  Md.  507,  508,  63  All  64,  65, 
Mder  tat  of  1900  imposing  franchise  ta^  on  corporations,  where  trust 
company  did  not  actually  organize  within  two  years  of  granting  of 
^bftrter,  but  ao  franchise  tax  asaessed  against  it,  failure  to  pay  same 
•iid  nftt  ipso  facto  terminate  corporate  existence;  Lusk  v.  Riggfl,  70 
^eb.  721^  102  N.  W.  89^  denying  right  to  collaterally  attack  existence 
0'  ^«  facto  corporation. 

24  Hoff.  300  303.  16  L.  602,  KECTOB  ETC.  OF  CHRIST  CHURCH  ▼, 
COUXTY  OP  PHILADELPHIA. 

^1^  I  (VI,  4d).    Repeal  of  tax  esemptiona. 

ApprciTod  in  Powers  r.  Detroit  etc.  By.  Co.,  201  U.  8.  557,  50  L.  865, 

2'  5"p.  Ct  556,  Mich.  Laws  1855,  p.  305,   $  9,  providing  for  annual 

P*7>»eiit  by  railway  of  percentage  of  capital  stock  in  litu  of  other 

**^  created  contract;  Prewitt  v.  Security  etc.  Ins.  Co.,  119  Ey.  328, 

^  S,  W*  613,  upholding  Ky.  St,  1903,  }  631,  providing  for  forfeiture 

^^lieenseto  do  business  in  state  by  foreign  insurance  company  removing 

"^no  federal  court;  Baltimore  etc.  Ry.  Co.  v.  Wicomico  Co.,  103  Md. 

^>«3  Atl.  682,  under  Code  1888,  H  187,  188,  providing  that  foreclos- 

^  purchaser  of  railroad  may  organize  corporation  which   shall   have 

^*^  Priyileges  of  old  company,  such  corporation  not  entitled  to  tax  im- 

^\Uiity  enjoyed  by  mortgagor;  Rochester  v.  Rochester  Ry,  Co.,  182  N. 

^'  ^16.  74  N.  E.  958,  70  L.  B.  A.  773,  Laws  I860,  p.  54,  c,  34,  granting 

^^uaity  from  contribution  for  new  pavements  to  street  railroad  woi 

^▼oeable  at  pleasure  of  legislature. 

^  flaw.  307  314,  16  L.  699,  UNION  8.  8.  CO.  T.  NEW  YORK  db  VA. 
8.8.  CO. 

%l*  3  (VI,  52).     Collision — Inevitable  accident  defined. 

approved  in  Bleakley  v.  New  York,  139  Fed.  808,  charter  of  scow  ia 
"^ble  fgf  i^  ]q^  |,j  being  crushed  by  floating  ice  where  it  w^s  lef  t  ob 
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dangerous  side  of  pier;  The  Drum  Craig,  133  Fed.  804,  breaking  of  ship 
from  moorings  at  dock  during  storm  and  her  collision  with  another 
moored  vessel  not  due  to  inevitable  accident,  where  master  had  warning 
of  storm;  The  Surf,  132  Fed.  881,  yacht  proceeding  through  Hell  Gate 
io  near  shore  that  she  was  compelled  to  sheer  out  in  order  to  pass  other 
vessels  when  bow  was  caught  hj  tide  and  she  collided  with  tug  proceed- 
ing on  course  pursuant  to  signal,  is  liable  for  injuries. 

24  How.  815-317,  16  L.  689,  MABTIN  v.  THOMAS. 

Syl.  1   (VI,  53).    Surety's  liability  not  impliedly  extended. 

Approved  in  Stem  v.  Sawyer,  78  Vt.  12,  112  Am.  St.  Bep.  894,  61 
Atl.  38,  where,  pending  term  of  lease,  lessor  sold  portion  of  property 
with  consent  of  lessee,  but  without  consent  of  latter 's  sureties,  latter 
were  discharged. 

24  How.  333346,  16  L.  650,  WASHINGTON  B.  ft  G.  PACKETT  CO. 
V.  SICKLES. 

Syl.  2  (YI,  55).    Bequisites  of  res  ad  judicata. 

Approved  in  Georgia  B.  etc.  Co.  v.  Wright,  132  Fed.  917,  where 
Georgia  supreme  court  decided  in  suit  between  state  and  corporation 
that  charter  precluded  ilnposition  of  tax  in  excess  of  one-half  of  one 
per  cent  of  earnings,  state  is  concluded  in  subsequent  suit  for  taxes  for 
different  year  under  another  statute. 

Syl.  3  (YI,  56).    Conclusiveness  of  former  judgment. 
Approved  in  Territory  v.  Hopkins,  9  Okl.  150,  59  Pac.  981,  judgment 
upholding  validity  of  county  bonds  is  conclusive  of  question. 

Syl.  4  (VI,  56).    Bes  adjudicata — Extrinsic  evidence. 

Approved  in  Fayerweather  v.  Bitch,  195  U.  S.  306,  49  L.  213,  25  Sup. 
Ct.  58,  effect  as  res  adjudicata  of  decree  in  case  in  which  validity  of 
releases  put  in  issue  by  pleadings  not  limited  by  testimony  of  trial 
judge  that  validity  of  releases  not  considered;  Halford  .v.  James,  136 
Fed.  555,  556,  69  C.  C.  A.  263,  establishing  issues  of  former  case  by 
parol  on  plea  of  res  adjudicata  where  pleadings  burned;  Inglehart  v. 
Lull,  69  Neb.  178,  95  N.  W.  27,  applying  rule  to  show  nature  of  case 
tried  before  justice  of  peace  upon  motion  directed  against  alleged  change 
of  issues  on  appeal. 

24  How.  352-357,  16  L.  712,  DAY  v.  WASHBUEN. 

Syl.  2  (VI,  60).     Creditor's  suit — Necessity  for  judgment. 

Approved  in  Wyman  v.  Wallace,  201  U.  S.  242,  50  L.  741,  26  Sup. 
Ct.  495,  affirming  George  v.  Wallace,  135  Fed.  292,  68  C.  C.  A.  40,  hold- 
ing no  judgment  at  law  on  note  given  by  national  bank  necessary  to 
suit  by  holder  to  subject  property  conveyed  to  trustee  as  security  to 
satisfaction  of  debt. 
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U  How.  376-385,  16  L.  735,  BOA  ED  OF  COMMISSIONEBS  OF 
KNOX  CO.  V.  ASPINWALL, 

hjl.  1   (VI,  63).     Nature  of  manclnmu^. 

approved  in  Territory  y.  Cram,  13  Okl.  11,  73  Pae.  297,  r«fu»mg 
mpndamus  to  compel  probate  judge  to  account  for  all  fees  in  entering 
towBsitea  and  pay  over  all  such  fees  re<?eived  in  excess  of  annual  salary; 
Wiiaoo  ▼.  Cox,  73  8L  C.  400,  53  S,  E.  613,  mandamus  does  not  lie  lo 
compel  di«penaer  of  county  to  open  and  operate  dispenuary;  where,  in 
order  to  do  so,  court  would  have  to  let  aside  election  against  dispensary ; 
State  y,  Waabini^ton  Irr.  Co.,  41  Wash,  286,  111  Am.  9t.  Rep.  1021,  g3 
Pac*  310,  mandatrms  does  not  lie  to  compel  irrigation  company  to  com- 
ply  with  contract  to  furnish  watcr» 

8yl.  2  (VI)  64).     Mandamus  to  compel  aasessment  for  bonds. 

Approved  in  Theis  ▼.  Commrs.  of  Washita  County,  9  Okl.  653^  60 
Pae.  508,  mandamus  and  not  action  for  money  judgment  lies  where 
county  commissioners  have  issued  bridge  warrants  under  statutoiy  au- 
thority and  have  failed  to  levy  annual  tax  to  pay  warrants. 

a4  How.  386  3&4,  16  L.  599,  BULKLEY  v.  NAUMKEAG  STEAM  ETC. 
CO. 

SyL  1  (VI,  66).    Contract  of  affreightment— Delivery  to  lighter. 

Approved  in  Guffey  v.  Alaska  etc.  8.  8.  Co,,  130  Fed.  274,  64  C.  C.  A. 
517,  where  at  time  goods  delivered  on  wharf  under  bill  of  lading  recit* 
ing  that  goods  were  to  be  shipped  on  board  ship  lying  at  certain  dock, 
complainant  knew  vessel  was  at  sea,  and  goods  not  delivered  to  mnster, 
vessel  not  subject  to  lien  for  breach  of  contract  of  afTreightmcEit ;  Ches- 
apeake etc.  Towing  Co,  v.  Western  Assurance  Co.,  99  Mtl.  443,  50  Atl. 
17|  finding,  in  suit  by  assignee  of  owner  of  cargo  of  goods  against 
steamer  and  owner  of  scow  carrying  goods  to  steamer,  that  scow  unaea- 
worthy,  does  not  estop  owner  of  scow  In  action  against  insurer  of  cargo. 

8yl.  2  (VI,  66).     Bill  of  lading— Necessity  for  delivery  of  goodl. 
See  105  Am.  St.  Eep.  350,  note. 

24  How.  398-407,  16  L.  714,  LESSEE  OP  SMITH  v.  McCANN. 

SyL  4  (VI,  68).     Ejectment— Title  in  stmoger  as  defense. 

Approved  in  McGuire  v,  Blount,  199  tJ.  S.  144,  50  L.  128,  26  Sup.  Ct, 
1,  applying  rule  where  defendant  set  up  ancient  documents  showioj^r  pro- 
bat©  of  will  in  proceedings  during  Spanish  control  of  Florida  and 
judicial  sale  of  testator's  lands. 

24  How.  407-413,  16  L.  696,  ABLEB  v.  FENTON. 

SyL  5  (VI,  70).     Praudulent  conveyance — Simple  contract  creditor. 

Approved  in  Bitzer  v.  Washburn,  121  Iowa,  466,  96  N.  W.  980,  con- 
spiracy to  defeat  collection  of  judgment  by  lawful  means  is  not  action- 
able; Floumoy  v.  Bullock,  11  N.  M.  104,  66  Pae.  550,  55  L.  R.  A.  745, 
whex0   leeeivflx   appointed    for   partnership,   aimple   creditor   having   no 
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tion  was  ptil  in  hands  of  eberiff  but  seryed  before  exectitioii  it  was  en- 
titled to  priority, 

SyL  2  (VI,  78).     State  replerj  of  goods  held  by  federal  aUachmeot. 

Approved  in  Domshow  v.  Ott,  134  Fed.  745,  67  C.  C.  A.  644,  suit  in 
equity  ID  district  court  by  bankruptcy  trustee  against  adverse  claimant 
of  property  ta  not  reviewable  in  circuit  court  of  appeals  under  Comp. 
St.  1901,  p.  3433;  tliougb  defendant  sought  to  be  restrained  from  prose- 
cuting state  court  replevin ;  In  re  Moody,  131  Fed.  529»  where  bankruptcy 
receiver  takes  possession  of  property  in  possession  of  adverse  claimant, 
it  may  determine  right  of  ownership;  In  re  Mertens,  131  Fed.  514,  where 
goods  sold  by  buyer's  bankruptcy  trustee,  bankruptcy  court  could  en- 
join seller  from  suing  trustee  in  state  court  for  conversion  of  proceeds; 
In  re  Spitzer,  130  Fed.  880,  66  C,  C.  A.  35,  upholding  jurisdiction 
over  trover  against  trustee  in  bankruptcy  to  recover  value  of  property 
converted  as  part  of  assets  of  estate. 

Distinguished  in  Guaranty  Trust  Co.  v.  North  Chicago  St.  R.  Co.,  13() 
Fed.  805,  806,  65  C.  C.  A.  65,  pending  in  federal  court  of  creditor  *s  suit 
against  railroad  for  which  receiver  appointed,  but  whose  road  is  oper- 
ated by  state  court  receiver  of  its  lessee  not  ground  for  enjoining  state 
court  from  trying  suit  by  ■tockholdera  to  enjoin  delivery  of  amended 


SyK  5  CVI,  83).    Federal  eonrtt  determine  own  jurisdiction. 

Distinguished  in  Ingraham  v.  National  Salt  Co.,  139  Fed.  687,  where 
federal  attachment  levied  on  land  of  corporation  and  pending  action, 
•tate  insolvency  receiver  appointed  who  sold  all  corporation's  property, 
federal  court  would  not  enjoin  receiver  from  enjoining  marshal  selling 
land  on  execution, 

Syl  6  (VI,  83).     Citi  sen  ship— Ancillary  suits. 

Approved  in  Hatcher  v.  Hendrie  etc.  Co.,  133  Fed,  270,  68  C.  C.  A.  19, 
following  rule;  Julian  v.  Central  Trust  Co.,  193  U.  8.  113,  48  L.  640, 
24  Sup.  Ct.  399,  federal  court  which  has  decreed  foreclosure  sale  may 
entertain  supplemental  bill  by  purchaser  under  decree  to  enjoin  sale  to 
satisfy  state  judgments  on  ctiuse  of  action  arising  sub$(equent  to  con- 
firmation of  sale;  O 'Cormor  v,  O'Connor,  146  Fed.  907,  in  federal  e<|uity 
suit  to  set  aside  dismisaal  of  aclion  at  law,  service  of  process  may  be 
made  though  parties  reside  out  of  district;  Ames  etc.  Co.  v.  Big  Indian 
etc.  Co.,  146  Fed.  179,  180,  in  federal  equity  suit  to  protect  water  righta 
against  subsequent  appropriators  who  are  citizens  of  states  other  than 
complainant,  court  may  entertain  crossbill  by  some  of  defendants 
against  complainant  and  codefendants;  Campbell  v.  Golden  Cycle  Min. 
Co.,  141  Fed.  613,  applying  rule  to  suit  to  enjoin  action  at  law  for 
possession  of  mining  claims. 

Distinguished  in  Guardian  Trust  Co.  v.  Kansas  City  etc.  By,  Co.,  .146 
Fed.  340,  denying  federal  jurisdiction  to  enjoin  state  court  from  prose* 
Cuting  action  against  foreclosure  purchaser  on  its  liability  to  pay  mort- 
gagor '»  debt  under  agreemunt  for  reorgnoization;  Columbia  etc,  Co,  ▼. 
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Nunamaker,  73  S.  C.  556,  53  S.  E.  998,  rule  that  bill  to  restrain  action 
at  law  in  same  court  is  ancillarj  does  not  apply  to  suit  in  common  pleas 
to  restrain  condemnation  proceedings  in  special  statutory  tribunal  from 
which  appeal  lies  to  common  pleas. 

24  How.  461-465,  16  L.  753,  HOWARD  v.  BUGBEB. 

SjL  1  (VI,  85).    Redemption — Statute  void  as  to  prior  mortgages. 

Approved  in  Hooker  v.  Burr,  194  U.  8.  425,  48  L.  1052,  24  8up.  Ct. 
706,  upholding  amendments  to  Cal.  C6de  Civ.  Proc.,  S  702,  relating  to 
time  of  redemption  and  interest  as  to  rights  of  foreclosure  purchaser 
bnjring  after  amendment;  Harrison  v.  Remington  Paper  Co.,  140  Fed. 
392,  holding  void  Kan.  Act  1898,  e.  10,  repealing  acts  giving  creditors 
action  against  stockholders  on  suspension  of  business  of  corporation,  as 
against  contracts  made  prior  to  its  passage;  Welsh  v.  Cross,  146  CaL 
633,  106  Am.  8t.  Rep.  63,  81  Pac.  233,  amendment  of  1897  to  Code  Civ. 
Proc.,  S  702,  extending  time  for  redemption  does  not  apply  to  judg- 
ments existing  at  time  of  its  passage. 

24  How.  465-508,  16  L.  701,  PERIN  v.  CAREY. 

SyL  5  (VI,  87).    Equitable  jurisdiction  over  charities. 

Cited  in  dissenting  opinion  in  Danforth  v.  Oshkosh,  119  Wis.  290,  97 
N.  W.  268,  arguendo. 

SyL  6  (VI,  88).    Corporation's  power  to  hold  land  for  charity. 
i    ated  in  Danforth  v.  Oshkosh,  119  Wis.  281,  97  N.  W.  265,  arguendo. 

SyL  7  (VI,  88).    Charity  defined. 

Approved  in  Orant  v.  Saunders,  121  Iowa,  81,  100  Am.  St.  Rep.  310, 
95  N.  W.  411,  upholding  bequest  in  trust  for  poor  to  be  given  by  trustee 
to  such  objects  and  persons  as  she  thinks  best  to  help;  Crow  v.  Clay 
County,  196  Mo.  260,  95  8.  W.  375,  bequest  for  tuition  or  education  of 
poor  children  under  age  of  sixteen  within  certain  district   is  a  charity. 

24  How.  526-532,  16  L.  760,  KNIGHT  v.  SCHELL. 

SyL  1  (VI,  92).  Duties — Importation  of  filled  barrels  exported 
empty. 

Approved  in  Franklin  Sugar  Ref.  Co.  v.  United  States,  137  Fed.  658, 
additional  duty  on  sugar  assessable  under  act  authorizing  such  duty  on 
goods  receiving  bounty  in  exporting  country  is  based  on  invoice  weight 
and  not  on  weight  on  arrivaL 

t4  How.  536-544,  16  L.  762,  BERTHOLD  v.  GOLDSMITH. 

SyL  1  (VI,  93).     Partnership  defined. 

Approved  in  Burton  v.  United  States,  142  Fed.  62,  where  one  partner 
dflposits  nonmailable  matter  in  mail  in  execution  of  joint  enterprisfi  with 
knowledge  of  other,  latter  is  guilty  under  Rev.  St.,  S  3893. 


Notes  oa  0.  8,  6«porto, 


I  Blacky  23-35 


S/l  7  (VI,  94).    Partnership— Profit  sharing — Powe?  of  partner. 

Approved  in  Fechteler  v*  Palm  Bros.,  133  Fed.  467,  469,  6^  C.  C  A. 
336,  contract  between  two  firms  giving  each  privilege  of  buying  at  cosi 
from  other  and  providing  for  payment  by  each  to  other  of  percenta-ge 
of  gross  sales,  does  not  constitute  partnership. 

24  How.  544^553,  16  L,  765,  WHEELER  t.  NESBITT, 

SyL  6    (VI,  96).     Malicious  proaeeution — Probable  eaust   defined. 
Approved  in  United  States  v.  Green^  136  Fed.  628,  applying  rule  in 
proceeding  for  removal  of  trial  to  another  district  of  defendant  charged 
with  bribery  of  postal  oflScial  to  promote  sale  of  goods  to  governxnent. 

24  How.  553  631,  16  L.  770;  GAINES  v.  HENNEN, 

SyL  2  (VI,  97),     Proof  of  lost  or  destroyed  will 

Approved  in  Ewing  r,  Mclntyre,  133  Mich.  462,  95  N.  W,  541,  proY>ate 
eourt  may  admit  lost  or  destroyed  wiU  to  probate.  Se«  110  Am.  St. 
fiep,  475^  note. 


I  BLACK 


1  Black,  23  35,  17  h.  29,  DUTTON  w.  STBONG. 

SyL  1  (VI,  103).     Riparian  owner's  right  to  wharf  out 

Approved  in   Small  v.  Harrington,   10  Idaho,   520,  79  Pac.   468,  np- 

bolding  right  to  build  piers  for  logs  across  stream. 

Distinguished  in  Sutter  v.  Heckman,  1  Alaska,  88^  owner  of  uplands  on 
tea  in  AJaaka,  has  no  title  to  tide  lands  in  front  of  his  property, 

SyL  2  (VI,  105) »  Public  and  private  piers  distinguished. 
Approved  In  Wcems  Steamboat  Co.  r.  People's  Steamboat  Co.,  141 
Fed.  456,  457,  single  carrier  leasing  wharf  on  navigable  river  in  country 
where  it  eonstitiites  only  access  to  river  cannot  exclude  other  carriers 
from  using  it  on  payment  of  wharfage;  Thousand  Island  Steamboat  Co, 
t*  Visger,  179  N,  Y.  210,  71  N,  E.  765,  under  grant  of  lamia  under  navi- 
gable waters  on  which  riparian  owner  had  erected  dock  for  promoting 
commerce  of  state,  use  of  dock  was  open  to  public  on  payment  of  com* 
penjniion. 

SyL  3  (VI^  105).     Pier  on  non-navigable  water  not  public 
Approved  in  Louisville  etc.  R.  B.  Co.  v.  West  Coast  Naval  etc.  Co.^ 
108  U.  S.  498,  49  L,  1141,  25  Sup,  Ct.  745,  wharf  in  harbor  of  city  at 
foot  of  street,  built  by  railroad  under  city  permit  for  facilitation  of 
ewn  traffic  is  not  public  wharf. 

(VI,  103).     Miscellaneous,    Cited  In  Southern  Pac.  Co.  ▼.  Westerti 
Pac.  Bj.  Co.|  144  Fed,  199,  determining  title  to  Oakland  waterfront; 


i 


1  Black,  39-94  Notes  on  U.  a  Beporti.  860 

Peoria  ▼.  Central  Nat.  Bank,  224.111.  57,  79  N.  E.  300,  water's  edge 
and  not  surveyed  meander  line  is  shore  line  from  which  lines  drawn 
to  show  accretion  rights  of  riparian  owners. 

1  Black,  39-53,  17  L.  52,  WEIGHTMAN  v.  THE  CITY  OP  WASHING- 
TON. 

SyL  3   (VI,  107).     City's  liability  for  defective  streets. 

Approved  in  Naumburgh  v.  City  of  Milwaukee,  146  Ped.  647,  648, 
Milwaukee  liable  for  negligence  of  city  bridge  tender  in  operating 
bridge;  City  of  Outhria  t.  Swan,  5  Okl.  783,  51  Pac.  564,  municipality 
is  liable  for  injuries  caused  by  neglect  to  repair  streets. 

Distinguished  in  dissenting  opinion  in  Naumburgh  v.  City  of  Milwau- 
kee, 146  Ped.  656,  majority  holding  Milwaukee  liable  for  negligence  of 
city  bridge  tender  in  operating  bridge. 

1  Black,  6562,  17  L.  94,  UNITED  STATES  v.  BABBIT. 

Syl.  2  (YI,  109).    Implications  as  part  of  statute  or  contract. 

Approved  in  Brewster  v.  Lanyon  Zinc  Co.,  140  Fed.  812,  constru- 
ing covenant  for  forfeiture  in  oil  lease;  Theis  v.  Commrs.  of  Washita 
County,  9  Okl.  651,  60  Pac.  508,  under  Statutes  1890,  county  com- 
missioners cannot  issue  warrants  for  bridges  unless  first  authorized 
to  do  so  by  vote  of  people;  Biggins  v.  Bichards,  97  Tez.  236,  77  S. 
W.  948,  Waco  Charter  Act,  273,  providing  for  removal  by  council  of 
officers  for  incompetency,  etc.,  after  due  notice,  sufficiently  provides 
mode  of  procedure;  dissenting  opinion  in  Armour  Packing  Co.  v. 
Lacy,  200  U.  S.  237,  50  L.  458,  26  Sup.  Ct.  232,  majority  upholding 
N.  C.  Laws  1903,  c.  247,  taxing  local  business  of  foreign  meat  pack- 
ing house;  dissenting  opinion  in  Silver  Springs  etc.  B.  B.  Co.  v. 
Van  Ness,  45  Fla.  583,  34  So.  891,  majority  holding  clause  in  deed 
of  right  of  way  for  railroad,  providing  that  if  phosphate  beds  be 
found  on  line  of  survey  railroad  would  remove  tracks  to  adjacent  land 
on  notice,  gave  action  for  damages  for  breach  thereof. 

Syl.  3  (VI,  111).    Provisos  in  statutes. 

Approved  in  United  States  v.  Downing,  146  Fed.  59,  provision  in 
par.  626,  Free  List,  §  2,  TariflP  Act  1897,  for  **  products  of  crude 
petroleum"  does  not  include  articles  not  composed  in  chief  value  of 
petroleum,  though  petroleum  predominates  in  quantity. 

1  Black,  80-94,  17  L.  41,  HAGEB  v.  THOMPSON. 

Syl.  4  (YI,  113).    Setting  aside  settlement  for  fraud. 

Approved  in  Daly  v.  Busk  Tunnel  By.  Co.,  129  Ped.  521,  64  C.  C. 
A.  87,  upholding  settlement  made  by  surety  on  contractor's  bond. 
Bee  100  Am.  St.  Bep.  446|  note. 
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Kotes  on  U.  8.  Beportt* 


1  Black,  101  169 


1  Black,  10M07,  17  L.  33,  STILES  ▼.  1>A\^S. 

BjL  1  (VI,  115).  Attachment  of  gooda  in  c&irier's  baodJ, 
Approved  in  Pittsburgh  etc*  By.  Co.  v.  Cox,  36  Ind.  App.  297,  T3 
N.  £.  122,  where  shipper's  consigned  goods  to  themselves  under  as- 
sumed names,  innocent  carrier  not  liable  as  garnishee  to  shipper's 
creditors  under  writ  served  during  transit;  Cornell  v,  Mahoney,  190 
Mass*  266,  76  N,  £.  665,  it  is  good  defense  to  action  against  ware- 
houseman for  conversion  that  goods  had  been  attached  bj  third  per- 
son* 

1  Black,  108-115,  17  L.  35,  BAGS  OF  LINSEED  (SEARS  v.  WILLS). 

8y1.  2  (YI,  116).     Ship  owner  has  Hen  till  freight  paid. 

Approved  in  Portland  etc.  Mills  Co,  v.  Portland  etc,  S.  8,  Co.,  145 
Fed.  692,  where  vessel  stranded  and  it  and  cargo  abandoned  to  in- 
Burer  and  part  of  cargo  salved  and  sold  and  proceeds  paid  to  its  in- 
surer and  insurer  of  freight  recovered  same  from  shipper^  latter  not 
subrogated  to  carrier's  Hen;  Lembeck  v.  Jarvis  etc.  Storage  Co.,  6S  N« 
J.  Eq.  496,  59  AtL  362,  where  carrier  delivered  goods  to  consignee  who 
agreed  to  hold  them  til]  freight  paid,  it  cannot  assert  Hen  against 
innocent  pledgee. 

Syl.  5  (VI,  IIT).    Loss  of  lien  by  delivery* 

Approved  in  Michigan  9.  S.  Co.  v.  Thornton,  136  Fed.  137,  69  C, 
C  A.  132,  where  charter  provided  for  payment  of  freight  on  d<*Hvery 
of  each  cargo  and  for  lien  on  all  cargo  for  freight  moneys,  where  con- 
signee remitted  to  shipper,  remittance  impressed  with  trust  in  favor 
of  ship  owner;  Kennedy  v.  Weston,  136  Fed.  168,  69  C,  C,  A,  78, 
arguendo. 

1  Black,  121*131,  17  L.  70,  THE  ISLAND  CITY. 

SyL  1  (VI,  118).     Salvage — Abandootnent  with  intent  to  return. 

Approved  in  The  EIisea  Strong,  130  Fed.  99,  64  0.  G.  A.  433,  vessel 
not  derelict  when  master  and  crew  abandon  it  temporarily  to  get  ma- 
sistance  to  save  vessel  and  cargo. 

(VI,  118,)  Miscellaneous.  Cited  in  Spaulding  t.  Alaskft  Com.  Co^ 
1  Alaska,  503,  citing  argument  of  counseL 

1  Black,  140  149,  17  L.  135,  BKYAN  v.  UNITED  STATEa 
Byl.  2  (VI,  119),     Liability  of  surety  on  omcial  bond* 
Bee  103  Am.  St.  Bep.  933,  note. 

1  Black,  156^169,  17  L.  97,  NELSON  ▼.  WOODKUFF. 

Syl.  1  (VI,  120).     Bill  of  lading  as  evidence  of  condition* 
Approved  in  The  Fresque  Isle,  liO  Fed.  204,  following  ruift. 


1  Black,  286-315  Notes  on  XT.  S.  Reports.  362 

1  Black,  286-298,  17  L.  130,  THE  OHIO  AND  MISSISSIPPI  B.  B. 
CO.  V.  WHEELEB. 

Syl.  1  (YI,  131).    Suit  against  corporation — Citizenship. 

Approved  in  Thomas  v.  Ohio  State  University  Trustees,  195  IT.  S. 
210,  214,  49  L.  164,  165,  25  Sap.  Ct.  24,  allegation  that  University 
Trustees  are  citizens  of  Ohio  is  insufficient  averment  that  they  are 
Ohio  corporation  where  statute  creating  them  construed  by  state 
court  as  not  conferring  corporate  powers;  Lee  v.  Atlantic  etc.  B. 
Co.,  150  Fed.  796,  where  one  corporation  is  merged  into  another  it 
remains  citizen  of  state  of  its  original  incorporation  for  purposes  of 
federal  jurisdiction;  Utah-Nevada  Co.  v.  De  Lamar,  133  Fed.  117, 
66  C.  C.  A.  179,  fact  that  defendant  is  president  of  corporation 
creates  no  presumption  that  he  is  citizen  of  same  state  as  corpora- 
tion. 

Syl.  2  (YI,  134).  Citizenship  of  reincorporated  foreign  corpora- 
tion. 

Approved  in  Dodd  v.  Louisville  Bridge  Co.,  130  Fed.  195,  follow- 
ing rule;  United  States  v.  Milwaukee  etc.  Transit  Co.,  142  Fed.  254, 
applying  rule  in  suit  under  Elkins  act  of  1903,  to  enjoin  rebating 
where  officers  of  brewery  owning  majority  of  stock  organized  transit 
company  which  made  shipping  contracts  for  brewery  on  commission 
paid  by  carriers;  Western  Un.  Tel.  Co.  v.  Pittsburg  etc.  By.  Co., 
137  Fed.  437,  applying  rule  in  bill  against  consolidated  railroad  for 
specific  performance  of  right  of  way  contract  between  telegraph  com- 
pany and  constituent  railroads;  Bussell  v.  St.  Louis  etc.  By.  Co.,  71 
Ark.  454,  457,  75  S.  W.  727,  728,  foreign  corporation  complying  with 
acts  1899,  p.  43,  c.  34,  became  domestic  with  right  to  exercise  emi- 
nent domain;  Baltimore  etc.  B.  B.  Co.  v.  Allen,  58  W.  Ya.  398,  112 
Am.  St.  Bep.  985,  52  S.  E.  469,  3  L.  B.  A.  (N.  S.)  608,  railroads 
chartered  by  other  states,  but  operating  roads  here  have  status  of 
residents,  and  may  be  garnished  without  reference  to  jurisdiction 
in  which  debts  due  from  them  are  payable 

Syl.  3  (YI,  135).    Suit  by  corporation  of  two  states. 

Approved  in  Walsey  v.  Chicago  etc.  By.  Co.,  147  Fed.  614,  615, 
railroad  incorporated  in  two  states  and  formed  by  consolidation  of 
two  companies,  one  of  each  state  and  consolidated  with  five  other 
companies  of  one  of  states,  cannot  remove  suit  on  ground  of  diversity 
of  citizenship. 

1  Black,  309-315,  17  L.  67,  FABNI  v.  TESSON. 

Syl.  1  (YI,  136).    Necessary  parties — Joint  contract. 

Approved  in  United  States  v.  Churchyard,  132  Fed.  85,  action  on 
government  contractor's  bond  given  under  Comp.  St.  1901,  p.  2523, 
is  within  federal  jurisdiction  regardless  of  citizenship  of  parties. 


Notes  on  U.  8.  Eeporta. 


1  Black,  316-425 


1  Black,  3ie  325,  17  L,  20g,  HARKNESS  v.  UNBERHILL. 

0yl,  3  (VI,  138),     Agreement  for  fraudtilent  entry — Tmsts. 

Approved  in  dissenting  opinion  in  Haftraan  v.  Butterfield  Lumber 
Co.,  190  IJ.  8.  341,  50  tu  220,  26  Sup.  Ct,  03,  majority  holding  one 
holding  nnder  trust  deed  from  patentee  with  knowledge  of  prior  con- 
veyance of  timber  cannot  challenge  validity  of  conveyance  because  it 
waa  made  pursuant  to  agreement  for  advance  of  money  to  pay  entry 
feei^ 

1  Black,  350,  351,  17  L.  2ie,  FABNEY  ▼,  TOWLE. 

SyL  1  (VI,  140).     State  decision  against  federal  question* 
Approved  in  Harding  r.  Illinois,  19$  U.  8,  SS,  49  U  397,  25  Sup. 
CL  176^  following  rule. 

1  Black,  352-358,  17  L.  91,  CEEWS  t.  BUBCHAM. 

SyL  1  (VI,  140),     Indian  treaty — Equitable  interest  in  land. 

Approved  in  Conway  v.  United  States,  149  Fed.  267,  where  lands 
were  allotted  to  Ponea  squaw  and  buck  whom  she  afterward  married 
and  later  they  selected  adjoining  lieu  lands,  but  trust  patent  by  mis- 
take made  to  husband  for  both  tracts  she  was  entitled  to  half  of 
land. 

Distinguished  in  Wallace  v.  Adams,  143  Fed.  722,  judgments  of 
citizenship  of  Choctaw  Nation,  though  final  when  rendered^  were  re- 
viewable Quder  subsequent  acts  enacted  prior  to  allotments  of  land. 

SyL  5  (VI,  141).     Record  of  deed  and  possession  as  notice. 
See  104  Am.  8t  Bep.  344,  note. 

1  Black,  358-386,  17  L.  147,  RICE  v.  THE  MINN.  &  N.  W.  R.  R.  CO. 

SyL  5  (VI,  142).     BaUroad  aid  grant- — Vesting  title  on  condition. 

Approved  in  Davis  v.  Moyles,  76  Vt»  32,  56  Atl.  176,  grant  of  land 
from  state  conveys  only  such  title  as  state  had. 

SyL  6  (VI,  143).     Public  grants  strictly  construed. 

Approved  in  Knoxville  Water  Co.  v.  Knoxville,  200  U.  S.  85,  50  L. 
359,  26  Sup.  Ct.  224,  municipal  grant  of  waterworks  franchise  does 
not  impliedly  devest  city  of  power  to  coustrnot  its  own  system;  Story 
V.  Woolvertout  31  Mont  355,  78  Pac.  590,  act  of  Congress  of  1S01, 
granting  to  Montana  part  of  land  of  former  military  post  «lid  not 
grant  right  of  use  of  water  of  stream  from  which  government  had 
taken  water  through  ditch  across  other  lands. 

1  Black,  419-426,  17  L,  93,  CLEVELAND  v.  CHAMBERLAIN. 

SyL  1  (VI,  146).     Dismissal  where  appellant  bujfs  opponent. 

Approved  in  Ridge  v.  Manker,  132  Fed,  601,  67  C.  C.  A.  596,  de- 
cree against  receiver  of  another  t^ourt  is  not  nullity  on  collateral  at- 
tack merely  because  record  fails  to  affirmatively  show  grant  of  Ieav# 
to  sue. 
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1  Black,  427-506  Notes  on  U.  S.  Beports.  364 

Distinguished  in  Succession  of  Dauphin  (Choppin  v.  Dauphin),  112 
La.  134,  36  So.  298,  fact  that  judgment  signed  after  compromise  af- 
fected does  not  deprive  judgment  of  effect  as  res  adjudicata. 

1  Black,  427-431,  17  L.  168,  VANCE  v.  CAMPBELL. 

Syl.  1  (VI,  147).    Patents — ^Infringement  of  part  of  combination. 

Approved  in  Bawson  etc.  Co.  v.  Hunt  Co.,  147  Fed.  241,  where 
drawings  and  descriptions  of  reissue  are  identical  with  original,  valid- 
ity of  original  not  affected  by  invalidity  of  other  claims;  O.  H. 
Jewell  Filter  Co.  v.  Jackson,  140  Fed.  344,  holding  claim  to  Jewell^ 
patent  No.  509,126,  for  improvements  in  filters  not  infringed. 

1  Black,  436-450,  17  L.  173,  THE  JEFFEBSON  BBANCH  BANK  ▼. 
SKELLY. 

Syl.  2  (VI,  150).    Belinquishment  of  taxing  power  not  presumed. 

Approved  in  New  York  v.  State  Board  of  Tax  Commrs.,  199  U.  S. 
42,  105  Am.  St.  Bep.  702,  50  L.  77,  25  Sup.  Ct.  715,  special  franchise 
tax  imposed  by  N.  Y.  Laws  1899,  c.  712,  does  not  impair  obligation 
of  grant  to  operate  street  railroads  on  payment  of  percentage  of 
earnings. 

1  Black,  459-471,  17  L.  218,  McCOOL  v.  SMITH. 

Syl.  (VI,  155).    Statutes — Construction  of  well-known  terms. 

Approved  in  Whitfield  v.  Aetna  Life  Ins.  Co.,  144  Fed.  360,  eon- 
stming  Bev.  St.  Mo.  1899,  §  7896,  relating  to  suicide  as  defense  to 
insurance  policy. 

Syl.  4  (VI,  156).    Bepeals  by  implication  not  favored. 

Approved  in  Territory  v.  Neville,  10  Okl.  99,  60  Pac.  796,  Okl. 
Stat.  1893,  c.  23,  relating  to  changing  of  county  seats,  does  not 
conflict  with  law  authorizing  opening  of  Cherokee  outlet. 

1  Black,  484-488,  17  L.  225,  UNITED  STATES  v.  JACKALOW. 

Syl.  1  (VI,  159).    Venue  of  federal  criminal  prosecutions. 

Approved  in  Mahaffey  v.  Territory,  11  Okl.  226,  66  Pac.  346,  up- 
holding removal  of  criminal  case,  on  application  of  territory,  from  one 
judicial  district  to  another. 

1  Black,  503-506,  17  L.  134,  EX  PABTE  GORDON. 

Syl.  1  (VI,  162).    Mode  of  review  of  circuit  criminal  judgment. 

Approved  in  Whitney  v.  Dick,  202  U.  S.  139,  50  L.  966,  26  Sup.  Ct. 
584,  circuit  court  of  appeals  cannot  issue  certiorari  to  review  con- 
viction in  inferior  federal  court  where  only  question  is  whether  fed- 
eral court  has  jurisdiction  to  punish  offense;  Barber  Asphalt  Pav.  Co. 
V.  Morris,  132  Fed.  955,  67  L.  B.  A.  761,  66  C.  C.  A.  55,  granting  man- 
damus to  circuit  judge  to  vacate  order  staying  proceedings  pending 
certain  state  court  appeals.    See  111  Am.  St.  Bep.  934,  936,  953,  note. 


365  Notes  on  U.  S.  fieporta.  1  Black,  518-635 

1  Black,  518-522,  17  L.  65,  HOYT  v.  SHELDON. 

Syl.  1  (VI,  163).    Decision  on  federal  point  against  appellant. 

Approved  in  Giles  v.  Teasley,  193  U.  S.  160,  48  L.  659,  24  Sup.  Ct. 
359,  denying  jurisdiction  to  review  state  order  sustaining  demurrer 
in  action  for  damages  for  refusal  to  register  negro  as  elector;  Hutchin- 
son V.  Morris  Bros.,  190  Mo.  677,  89  S.  W.  871,  applying  principle  on 
appeal  from  circuit  court  to  supreme  court. 

1  Black,  522-532,  17  L.  180,  THE  STEAMER  ST.  LAWRENCE. 

Syl.  6  (VI,  165).     Admiralty — Enforcement  of  state  lien  statute. 

Approved  in  Fredericks  v.  James  Rees  &  Sons  Co.,  135  Fed.  731,  68 
C.  C.  A.  368,  lien  enforced  by  proceedings  in  rem  under  state  statute 
for  repairs  and  supplies  to  vessel  in  home  port,  is  enforceable  in  ad- 
miralty. 

1  Black,  603-635,  17  L..191,  CONWAY  v.  TAYLOR. 

Syl.  2  (VI,  176).     Nature  of  ferry  franchise. 

Approved  in  State  v.  Faudre,  54  W.  Va.  128,  132,  102  Am.  St.  Bep. 
927,  46  S.  E.  272,  273,  63  L.  R.  A.  877,  West  Virginia  cannot  punish 
one  acting  under  Ohio  ferry  franchise  for  charging  one  coming  from 
Ohio  more  than  allowed  by  West  Virginia  ferry  law. 

Syl.  3  (VI,  176).     Ferry  franchise  across  river  boundary. 

Approved  in  State  v.  Faudre,  54  W.  Va.  123,  134,  136,  102  Am.  St. 
Rep.  927,  46  S.  E.  269,  274,  275,  63  L.  R.  A.  877,  West  Virginia  can- 
not punish  one  acting  under  Ohio  ferry  franchise  for  charging  one 
coming  from  Ohio  more  than  allowed  by  West  Virginia  ferry  law. 

Syl.  7  (VI,  178).     State's  power  to  regulate  ferries. 

Approved  in  State  v.  Faudre,  54  W.  Va.  133,  102  Am.  St.  Rep.  927, 
46  S.  E.  274,  63  L.  R.  A.  877,  West  Virginia  cannot  punish  one  act- 
ing under  Ohio  ferry  franchise  for  charging  one  coming  from  Ohio 
more  than  allowed  by  West  Virginia  ferry  law. 
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2   Black,   372-394,   17  L.   282,   CALAIS   STEAMBOAT   CO.   v.  VAN" 
PELT'S  ADME. 

Syl.  3  (VI,  183).    Sales — ^Burden  of  proof  to  show  agency. 

Approved  in  In  re  Dncker,  133  Fed.  776,  seller  of  merchandise  to 
bankrupt  under  unrecorded  conditional  sale  not  entitled  to  priority 
as  against  subsequent  creditors  without  notice,  though  such  creditors' 
had  no  lien  on  property. 

2  Black,  408-418,  17  L.  292,  KING  v.  ACKEBMAN. 

Syl.  3  (VI,  184)^    Devise  with  power  to  dispose  creates  fee. 

Approved  in  McCaffrey  v.  Manogue,  196  U.  S.  568,  49  L.  602,  25  Sup. 
Ct.  319,  where  testator  gave  all  estate  to  heirs  as  devisees  and  charged 
debts  on  one  receiving  greater  part,  devisees  took  fees. 

Syl.  4  (VI,  184).    Extrinsic  evidence  to  explain  ambiguity. 
Approved  in  Darnell  v.  Lafferty,  113  Mo.  App.  303,  88  S.  W.  791^ 
admitting  parol  evidence  to  explain  memorandum  of  sale  of  cows. 

2  Black,  418-429,  17  L.  298,  CHICAGO  v.  BOBBINS. 

Syl.  1  (VI,  185).     City's  liability  of  defects  in  streets. 

Approved  in  United  States  v.  Port  of  Portland,  147  Fed.  868, 
Port  of  Portland  is  liable  in  damages  for  collision  caused  by  neg- 
ligence of  employees  in  charge  of  one  of  its  boats  while  perform- 
ing duties  on  Columbia  river;  Graves  v.  City  etc.  Tel.  Assn.,  132 
Fed.  388,  where  negligence  of  telephone  company  and  traction  com- 
pany acting  independently,  in  maintaining  wires  caused  injuries,  they 
may  be  joined  as  defendants.  See  notes.  111  Am.  St.  Bep.  704;  108 
Am.  St.  Bep.  154. 

Syl.  2  (VI,  188).  Conclusiveness  as  to  contractor  of  judgment 
against  city. 

Approved  in  Chesapeake  etc.  Towing  Co.  v.  Western  Assurance 
Co.,  99  Md.  442,  58  Atl,  17,  where  in  action  by  assignee  of  owner 
of  goods  against  steamer  for  loss  of  cargo  from  plaintiff's  scow 
en  route  to  steamer,  it  was  found  scow  was  unseaworthy,  plaintiff 
not  estopped  by  finding  in  action  against  cargo  insurer;  Detroit  v. 
Grant,  135  Mich.  629,  98  N.  W.  406,  where  paving  contractor  who 
secured  city  from  damages  through  his  negligence  was  sued  jointly 
with  city  and  he  procured  discontinuance  as  to  himself,  he  is  not 
entitled  to  written  notice  of  pendency  of  action. 
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2  Black,  485-499 


Syl.  5  (VI,  192) »    LiabiUt^  of  owner  for  contractor 'i  negligence. 

Diutinguiahed  in  Hoflf  v.  Shockley,  122  lown^  728,  98  K  W.  576, 
101  Am.  St.  Rep,  289,  64  L.  B,  A.  538,  property  owner  contracting 
with  independent  contractor  to  build  house  not  liable  for  injury  to 
passerby  in  street  caused  by  latter 's  failure  to  guard  and  light  sand 
pile  in  front  of  premises, 

Syl.  <S  (VI,  194).    Following  state  decisions. 

Approved  in  Three  States  Lumber  Co.  v.  Blanks,  133  Fed.  482,  69  L. 
S.  A.  283,  66  C.  C*  A.  353,  decision  of  question  as  to  what  will  excuse 
plaintiff's  nonreturn  of  replevied  property  on  hia  failure  in  action  in 
one  of  local  law  not  binding  on  federal  courts;  Phoenix  Bridge  Co. 
Tt  Castleberry,  131  Fed*  178,  65  C.  C.  A.  481,  determining  priority 
of  jurisdiction  on  grant  of  letters  of  administration. 

2  Black,  485-499,  17  L.  311,  MISSISSIPPI  ETC.  E.  R.  CO.  ▼.  WARD. 

Syl.  3  (VI,  203).     Amount  in  dispute  on  abatement  of  nuisance. 

Approved  in  Board  of  Trade  v,  Cella  Commission  Co.,  145  Fed. 
29,  upholding  jurisdiction  over  suit  to  enjoin  use  of  board  of  trade 'a 
market  quotations;  I«ouisville  ete.  Co.  v.  Bitterman,  144  Fed.  44, 
45,  in  suit  by  carrier  to  restrain  scalping  of  excursion  tickets,  value 
of  business  sought  to  be  protected  determines  amount  in  contro- 
versy; Anderson  v.  Bassman,  140  Fed.  14,  applying  principle  in 
suit  to  enjoin  diversion  of  water. 

Syl.  5  (VI,  204).     Abatement  of  interstate  bridge  as  nuisance. 

Approved  in  Haddock  v.  Haddock,  201  U.  8.  577,  50  L.  873,  26 
Snp.  Ct.  525,  holding  mere  domieile  within  state  of  one  spouse  does 
not  give  state  court  jurisdiction  to  render  divorce  against  nonresi- 
dent nonappcaring  defendant  only  constructively  served.  See  109 
Am.  St.  Rep.  263,  note. 

Distinguished  in  dissenting  opinion  in  Haddock  v.  Haddock,  201 
XT.  8.  610.  50  L.  886,  26  Sup.  Ct  525,  majority  holding  mere  domicile 
in  state  of  one  of  spouses  gives  state  court  no  juriBtliction  to  render 
divorce  against  nonappoaring  nonresident  defendant  only  construe- 
tively  served. 

.SyL  6  (VI,  204).  Injunction  against  bridge  in  doubtful  ease. 
Approved  in  Kansas  City  etc.  R.  R.  Co.  v.  Wiygul,  82  Miss.  231,. 
33  So.  967,  61  L.  R.  A,  578,  railroad  having  grant  to  bridge  naviga- 
ble stream  may  make  repairs;  Madison  v.  Duektown  etc.  Iron  Co.^ 
113  Tenn.  351,  83  S.  W.  662,  refusing  to  enjoin  alleged  nuisance 
eaused  by  operation  of  reduction  plant  after  ten  years  ^  delay. 

Syl.  7  (VI,  205).     Restraining  public  nuisance  at  suit  of  individw^ 
Bee  107  Am.  St.  Rep.  205^  note. 
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2  Black,  499-509,  17  L.  278,  NOONAN  v.  LEE. 

Syl.  2  (VI,  206).    Deeds— Reference  to  maps. 

Approved  in  Pence  v.  Bryant,  54  W.  Va.  269,  46  8.  B.  277,  whare 
land  has  been  dedicated  for  public  street  and  it  has  been  accepted 
by  long  use  as  street,  dedication  cannot  be  retracted  though  city  has 
never  formally  accepted  it. 

Syl.  11  (VI,  208).    Vendee's  reUef  where  title  defective— Fraud. 

Approved  in  United  States  v.  Martindale,  146  Fed.  293,  holding 
insufficient  indictment  under  Bev.  St.,  §  5209,  charging  director  of 
national  bank  with  misapplication  of  funds  by  means  of  draft. 

Syl..  14  (VI,  208).  Practice  in  federal  courts  not  regulated  by 
states. 

Cited  in  Hatcher  ▼.  Hendrie  etc.  Co.,  133  Fed.  272,  68  0.  0.  A. 
19,  arguendo. 

2  Black,  510-518,  17  L.  805,  OILMAN  v.  SHEBOYGAN. 

Syl.  4  (VI,  211).    Municipal  aid  to  railroads. 

Approved  in  State  ▼.  Chicago  etc.  B.  B.  Co.,  195  Mo.  238,  93 
S.  W.  786,  Const.  Amend.  1900,  relating  to  levy  of  additional  road 
tax,  is  void,  since  it  exempts  certain  cities. 

2  Black,  544,  545,  17  L.  333,  WBIGHT  v.  SILL. 

Syl.  1  (VI,  219).    Stare  decisis. 

Approved  in  dissenting  opinion  in  Bush  v.  Buckley,  100  Me.  340, 
61  Atl.  782,  70  L.  B.  A.  464,  majority  holding  municipal  judge  issu- 
ing warrant  and  trying  case  under  void  ordinance  not  liable  for  false 
imprisonment. 

2  Black,  545-553,  17  L.  333,  PABKEB  v.  WINNIPISEOGEE  ETC. 
CO. 

Syl.  1  (VI,  219).    Equity — Objection  of  adequacy  of  law  remedy. 

Approved  in  Kane  v.  Luckman,  131  Fed.  618,  621,  denying  specific 
performance  of  contract  for  sale  to  plaintiff  of  certain  cows  at 
fixed  price  where  they  are  not  shown  to  have  distinctive  value; 
Nome-Snook  Co.  v.  Simpson,  1  Alaska,  589,  court  may  of  own  mo- 
tion dismiss  suit  by  adverse  applicant  for  mining  patent  where  no- 
tice of  application  in  land  office  was  fatally  defective;  Allen  v. 
Myers,  1  Alaska,  117,  denying  jurisdiction  over  suit  to  quiet  title 
after  applicant  for  patent  has  initiated  proceedings  in  land  office 
under  Bev.  St.,  §§  2325,  2326;  dissenting  opinion  in  Barnes  v. 
Newton,  5  Okl.  460,  49  Pac.  1081,  majority  holding  successful  party 
in  contest  before  land  department  may  enjoin  antagonist  from  fur- 
ther interference  or  occupancy  of  premises;  Glenn  v.  West,  103  Va. 
524,  49  S.  E.  672,  holder  of  mere  equitable  title  out  of  possession 
cannot  maintain  bill  to  quiet  against  possessor  claiming  under  tax 
title,  between  whom  and  himself  no  privity  exists. 
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2  Black,  554  563 


8yL  2  (YI,  220).     Belief  against  nuiBance  where  right  clear. 

Approved  in  Silver  ▼.  X  P.  Eustia  Mfg.  Co.,  130  Fed.  349,  deny- 
ing injunction  against  infringement  of  patent  where  defendant  deniei 
infringement  and  itates  he  has  abandoned  sale  of  article  and  will 
not  further  infringe  j  Sampson  etc.  Co.  v.  Seaver  etc.  Co.,  129  Fed. 
'772,  refusing  preliminary  injunction  to  restrain  publication  of  in- 
fringing city  directory  where  its  sale  would  not  interfere  greatly 
T^ith  sale  of  complainant's;  American  Plate  Glass  Co.  v.  Nicoson,  34 
Ind.  App.  554,  73  N.  E.  629,  holding  insufficient  petition  to  en* 
join  obstruction  of  stream  causing  water  to  back  up  and  flood  com- 
plainant's premises;  Chessman  v.  Hale,  31  Mont,  5S9,  79  Fac.  257, 
in  action  for  damages  for  maintenance  of  nuisance  by  pollutton  of 
w^ater,  plaintiff  entitled  to  jury  though  he  also  asks  for  injunction; 
West  &  Severns  v.  Ponca  City  Milling  Co.,  14  Okl  650,  79  Pac.  102, 
refusing  to  restrain  completion  of  frame  building  within  fire  limits; 
Madison  v.  Ducktown  etc.  Iron  Co.,  113  Tenn.  350,  83  S.  W.  662,  re- 
fusing to  enjoin  maintenance  of  copper  reduction  plant  after  ten  years' 
4elay. 

SyL  4  (TI,  222).     Laches  bars  equitable  relief. 

Approved  in  Madison  v,  Ducktown  etc.  Iron  Co,,  113  Tenn.  355, 
$3  S>  W.  662,  refusing  to  enjoin  maintenance  of  copper  reduction 
plant  after  ten  years'  delay. 

-2  Black,  554  563,  17  L.  265.  LINDSAY  v.  HAWES. 

Syl.  1  (VI,  222).  CompeUing  conveyance  where  patent  to  trui- 
tee. 

Approved  in  United  States  v.  Detroit  Timber  etc.  Co.,  200  U.  fcL 
339,  50  L.  506,  26  Snp.  Ct.  2B2,  bona  fide  purchaser  of  standing  tim* 
bcr  from  holders  of  receiver's  final  receipts  for  purchase  price  of 
land  entered,  need  not  account  to  government  for  timber  cut,  where 
patent  canceled  for  fraud  of  entryman. 

SyL  2  (VI,  223).    Vacation  of  patent  issued  by  mistake. 

Approved  in  Le  Marcbel  v.  Teegarden,  133  Fed.  827,  one  attack* 
ing  patent  for  mistake  of  fact  must  plead  and  prove  evidence  bd' 
fore  department  from  which  mistake  resulted,  aud  particular  mil* 
take  made. 

Distinguished  in  Estes  ▼.  Timmons,  199  U.  S.  395,  50  L.  244,  20 
Sup.  Ct.  85,  perjury  on  hearing  before  Land  Department  of  land 
contest  is  not  ground  for  equitable  relief. 

SyL  3  (VIj  225).  Possession  by  residence — Survey  at  time  of 
^ntry. 

Approved  in  Walker  t.  United  States,  139  Fed.  413,  where  msrshsl 
lias  rendered  accounts  against  gcivprnment  for  services  of  dfipiities, 
which  have  been  allowed  and  paid  according  to  rules  governing  such 
24 
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allowances,  government  cannot  recover  them  years  afterward  whei^ 
he  was  out  of  office. 

2  Black,  575-581,  17  L.  258,  EUSSELL  v.  ELY. 

Syl.  5  (YI,  228).    Ejectment  of  mortgagee — ^Illegal  possession. 

Approved  in  Stouffer  v.  Harlan,  68  Kan.  138,  74  Pac.  611,  64  L.  B^ 
A.  320,  mortgagee  in  possession  of  mortgaged  premises  who  assumed 
possession  under  foreclosure  proceedings,  cannot  be  dispossessed  with- 
out payment  of  mortgage  debt. 

2  Black,  590-593,  17  L.  271,  NEBRASKA  CITY  v.  CAMPBELL. 

Byl.  1   (VI,  232).    City's  liability  for  defects  in  streets. 

Approved  in  Naumburgh  t.  City  of  Milwaukee,  146  Fed.  647,  hold* 
ing  Milwaukee  liable  for  personal  injuries  caused  by  city  drawbridge 
tender;  Carson  v.  Genesee,  9  Idaho,  256,  108  Am.  St.  Rep.  127,  74r 
Pac.  866,  city  of  second  class  liable  in  damages  for  injuries  caused  by 
defective  sidewalk.  See  notes,  108  Am.  St.  Rep.  159;  103  Am.  St» 
Bep.  262. 

2  Black,  599-606,  17  L.  261,  LEFFINGWELL  v.  WARREN. 

Syl.  1  (VI,  234).    Following  state  statutory  construction. 

Approved  in  Jacobson  v.  Massachusetts,  197  U.  S.  24,  49  L.  649,  2f^ 
Sup.  Ct.  358,  following  state  court 's  construction  of  compulsory  vaccina- 
tion; Yocum  V.  Parker,  134  Fed.  213,  67  C.  C.  A.  227,  following  con- 
struction of  state  statutes  relating  to  descent  and  alienation  of  lands. 
^6  103  Am.  St.  Rep.  868,  note. 

Syl.  3  (VI,  238).    Limitations  as  vesting  title. 

Approved  in  Linton  v.  Heye,  69  Neb.  455,  111  Am.  St.  Rep.  559,  95  N.  W. 
1041,  applying  rule;  Northern  Pac.  Ry.  Co.  v.  Ely,  197  U.S.  8, 49  L.  642^ 
25  Sup.  Ct.  302,  title  to  Northern  Pacific  right  of  way  cannot  be  ac- 
quired by  adverse  possession  under  state  law;  Davis  v.  Mills,  194  U. 
S.  457,  48  L.  1071,  24  Sup.  Ct.  692,  Mont  Code  Civ.  Proc,  §  554, 
prescribing  new  limitation  for  enforcement  of  corporate  debts  against 
directors  of  corporation  which  has  not  filed  annual  report,  is  valid  as 
to  actions  outside  state  on  liability  incurred  prior  to  enactment;  First 
Baptist  Church  v.  Harper,  191  Mass.  209,  77  N.  E.  780,  where 
religious  society  claimed  defendant's  ancestor  took  deed  in  own  name- 
on  plaintiff's  behalf,  attendance  of  ancestor  at  divine  worship  on 
premises  did  not  show  his  occupation  was  permissive;  O'Keefe  v. 
Dillenbeck,  15  Okl.  448,  83  Pac.  543,  former  owner  cannot  sue  ta 
avoid  tax  deed  valid  on  face  after  one  year  from  recordation  of 
deed;  Corkran  Oil  etc.  Co.  v.  Arnaudet,  111  La.  586,  35  So.  756,. 
arguendo. 

Syl.  4  (VI,  240).     Limitation  statutes  are  statutes  of  repose. 

Approved  in  Soper  v.  Lawrence  Bros.  Co.,  201  U.  S.  368,  50  L.. 
791,  26  Sup.  Ct.  473,  upholding  Me.  Pub.  Laws  1895,  c.  162,  relating 
to  adverse  possession  of  wild  land;  Lynchburg  etc.  Co.  v.  Travelers'" 
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2  Black,  606  635 


InflL  Co^  140  Fed.  724^  under  Insurance  policy  providing  for  bar 
of  action  thercoti  not  brovight  within  thirty  daya  after  right  ac- 
craea,  limitation  begins  to  run  on  clear  announcement  by  insurer 
of  refusal  to  pay. 

2  Black,  606-610,  17  L,  317,  PARBISH  ▼,  FERRIS. 

Syl.  1  (VI,  240).  Conclusiveneas  of  state  judgment  in  federal 
court. 

Approved  in  Georgia  R.  etc,  Co.  ▼.  Wright,  132  Fed,  917,  state 
decision  that  charter  precluded  tax  on  corporation  in  excess  of  cer- 
tain percentage  of  net  earnings  concludes  state  in  subsequent  suit 
for  taxes  for  different  year  or  under  different  statute;  Lock  hart  v. 
Leeds,  12  N.  M.  164,  76  Pac,  314,  judgment  against  plaintiff  on 
bill  to  declare  mine  location  void  for  fraud  and  collusicin  by  defend- 
ants and  violation  of  agreement  to  locate  claim  for  plaintiff,  bara 
suit  to  have  property  declared  to  be  held  m  trust. 

2  Black,  613-619,  17  L.  309,  BOTHWELL  t.  DEWEES. 

0yL  3  (VI,  242).  Inurement  of  ttLX  title  acquired  by  agent 
Approved  in  Booker  v.  Crocker,  132  Fed-  8,  65  C.  C.  A,  627,  where 
one  of  several  boDdholders  secured  by  mortgage  purchases  superior 
liens  takes  them  in  trust  for  eo- bond  holders  on  condition  that  they 
contribute  share  of  purchase  price  within  reasonable  time;  First 
Congregational  Church  v.  Terry,  130  Iowa,  61 »,  107  N.  W.  307,  wife 
of  life  tenant  occupying  premises  with  husband  as  homestead  can- 
not obtain  valid  tax  title  as  against  remainderman;  Colemaa  v. 
Coleman,  71  8.  C.  524,  51  8.  E.  252,  where  tenant  in  common  con- 
veyed entire  fee  to  mother  and  children  who  conveyed  fee  to  B 
who  held  for  over  twenty  years,  deed  to  B  from  cotenanti  of  gran* 
tor  not  presumed  aa  against  children* 

2  Black,  620-635,  17  L.  457,  BANK  OF  COMMERCE  v.  NEW  YORK. 
Syl.  1  (YI^  245).    State  tax  on  national  banks. 
Approved  in  dissenting  opinion  in  South  Carolina  ▼.  United  Statet, 

199  U.  8*  466,  50  L.  272,  26  Sup.  Ct.  110,  majority  holding  govern- 
ment may  exact  revenue  license  from  dispensing  agents  of  state 
which  has  taken  charge  of  liquor  business. 

Distinguished    In    Hibernia    Savings    etc,    Soe.    t»    San    Francisco, 

200  U.  S.  313,  50  L.  496,  26  Sup.  Ct.  265,  United  States  treasury 
checks  for  accrued  interest  on  government  bonds  are  taxable  by 
state  in  hands  of  owner;  South  Carolina  v.  United  States,  199  U, 
S.  452,  50  L.  266,  26  Sup.  Ct*  110,  government  may  exact  revenue 
license  from  dispensing  agents  of  atate  which  has  taken  charge  of 
liquor  business. 

SyL  2  (VI,  247).     Tax  on  capital  stock  as  tax  on  property. 
Approved   in   Delaware   etc.   R.  E.   Co.   v,   Pennsylvania,   198   V.  8* 
354,  49  L.  1082,  25  Sup.  Ct.  669,  including  in  appraisement  of  capital 
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stock  of  domestic  corporation  for  tax  purposes,  yalue  of  coal  mined 
by  it  within  jitate  bat  situated  elsewhere,  is  illegaL 

2  Black,  635-699,  17  L.  459,  PBIZE  CASES. 

Syl.  3    (VI,  250).    War  defined. 

Approved  in  Hamilton  v.  McClaughry,  136  Fed.  449,  Boxer  uprising 
of  1900,  constituted  "time  of  war"  within  fifty-eighth  article  of  war  re- 
lating to  court-martials. 

Syl.  4  (VI,  254).    Judicial  notice  of  civil  war. 

Approved  in  La  Bue  v.  E^ansas  Mut.  life  Ins.  Co.,  68  Kan.  543, 
75  Pac.  495,  taking  judicial  notice  of  existence  of  insurrection  in 
Mindanao  prior  to  1902. 

Syl.  8  (VI,  258).    Batification  of  President's  invalid  orders. 

Approved  in  Lincoln  v.  United  States,  202  U.  S.  499,  50  L.  1119, 
26  Sup.  Ct.  728,  collection  of  duties  on  imports  to  Manila  not  au- 
thorized by  President's  order  of  1898,  not  ratified  by  Comp.  St. 
Supp.  1905,  p.  391,  ratifying  such  order. 

S  Black,   715-721,   17  L.   339,   KOCHLEB  v.  BLACK  BIVEB  ETC. 
IBON  CO. 

Syl.  3  (VI,  263).  Equitable  foreclosure  of  illegally  drawn  moit- 
gage. 

Approved  in  Fourth  Nat.  Bank  v.  Camden  L.  Co.,  142  Fed.  260, 
corporation's  deed  of  trust  executed  by  president  and  secretary  to 
secure  purchase  price  of  property  not  impeachable  for  want  of  seal 
or  want  of  authorization  where  corporation  used  property  and  made 
payments. 

Syl.  4  (VT,  263).     Corporate  directors  are  trustees  for  stockholders. 

Approved  in  Beach  v.  McKinnon,  148  Fed.  736,  bill  by  receiver 
of  insolvent  .corporation  against  director  for  accounting  as  to  notes 
transferred  by  it  to  him  must  allege  that  transfer  was  fraudulent; 
In  re  Castle  Braid  Co.,  145  Fed.  235,  contract  between  corporation 
and  directors  for  purchase  of  stock  not  prima  facie  void;  Burnes  v. 
Burnes,  137  Fed.  790,  70  C.  C.  A.  357,  transfer  of  stock  from  cor- 
poration to  trustee  for  majority  of  directors  and  others  by  controlling 
votes  of  that  majority  are  voidable  by  stockholders;  City  Nat.  Bank 
V.  Goshen  etc.  Mills  Co.,  35  Ind.  App.  579,  69  N.  E.  211,  director  of 
insolvent  corporation  who  resigned  after  it  was  agreed  he  should 
resign  and  have  preference,  is  director  for  purpose  of  determining 
validity  of  preference.    See  97  Am.  St.  Bep.  41,  note. 
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I  Wall.  516,  17  L.  515,  CROBS  v.  DE  VALLE. 


Bjl  1   (VI,  271),     AH 


to  hold  iBttd. 


power 

Approved  itj  Louliville  Property  Co.  v,  Nashville,  114  Tenn.  221, 
84  S.  W.  812,  failure  of  foreign  corporation  to  tie  articlea  of  in* 
corporation  as  provided  by  statute  is  no  bar  to  fecoverj  for  dam* 
ages  to  property  from  change  of  street  grade. 

Syl.  2    (VI,  271).     Crossbill   dependent  oo   original. 

Approved  in  Ames  Realty  Co.  v.  Big  Indian  Min.  Co.,  146  Fed. 
169,  179,  in  federal  suit  to  protect  water  rightu  against  separate  ap* 
propriators,  all  of  whom  citizenB  of  different  states  from  complaiD^ 
ant,  court  itiny  entertain  cross-bill  by  any  defendant  setting  up 
priority,  irretpective  of  citizenship;  Gilmore  v.  Bort,  134  Fed.  661, 
662,  in  suit  for  cancellation  of  indemnity  bond  against  lo»s  by  rea- 
son of  deposit  of  funds  in  bank  by  iodemDified'S  treasurer,  where 
treasurer  filed  cross- bill  alleging  validity  of  bond  and  also  praying 
release  from  liability  on  his  own  bond  if  first  was  invalid,  treastirer 
could  not  object  to  voluntary  dismissal  of  original  bill;  Blythe  Co« 
▼.  Banker's  Inv.  Co.,  147  Cal.  92,  93,  81  Pac.  285^  decree  rcnderctl 
pro  eonfesso  on  cross-bilt  may  be  vacated  on  motion  after  adjourn- 
ment of  term;  Armstrong  v.  Mayer,  69  Neb.  194,  195,  95  N.  W. 
53»  where,  pending  proceedings  for  posBcsaion  of  defendant's  build- 
ing occupied  by  plaintiff,  latter  sought  to  enjoin  writ  of  restitution 
until  review  of  judgment  in  unlawful  detainer  and  to  enjoin  action^ 
until  pending  cause  determined,  croasbill  for  damages  for  prosecut- 
ing  vexatious   appeals    not    maintainable. 

1  Wall.  16  22,  17  L,  655/ WRIGHT  v.  ELLISON. 

SyL  2  (VI,  274).  Creation  of  equitable  lien  on  fund. 
Approved  in  Union  Trust  Co.  v.  Bulkeley,  150  Fed.  513,  parol  aa- 
aignment  of  accounts  and  bill  receivable  to  secure  indorser  creates 
valid  lien  as  against  assignor ■«  bankruptcy  trustee,  though  no  no- 
tice given  to  creditors;  In  re  Cramond,  145  Fed.  977,  assignment  to 
•ecure  advances  to  prosecute  work  of  all  moneys  due  from  city  un- 
der paving  contract  gives  equitable  lien  superior  to  lien  of  laborers 
given  by  Bankr.  Act,  fi  64;  dissenting  opinion  in  Ban  Francisco 
Nat.  Bank  v.  Dodge,  197  U.  8.  109,  49  L.  686,  25  Sup.  Ct.  384,  ma- 
jority holding  national  banks  discriminated   against  by  taxing  their 

.  shares,   under   Cal,    Pol.    Code,    jf    3608-3610,    at    market    value    whils 
Talue  of  franchise  not  included  in  assessment  of  itate  bauka. 

^  [373] 
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1  Wall.  25-43,  17  L.  604,  CLEARWATER  v.  MEREDITH. 

S7I.  2   (YI,  275).     Legislative   consent  to  corporate  consolidation. 

Approved  in  Jones  v.  Missouri-Edison  El.  Co.,  135  Fed.  156,  con- 
solidation of  corporations  under  Rev.  St.  Mo.  1899,  S  1334,  not  in- 
validated by  fact  that  one  of  constituent  companies  was  itself 
created  by  prior  consolidation. 

S7I.  3   (YI,  275).     Consolidation  of  corporations  dissolves  old. 

Approved  in  Walsey  v.  Chicago  etc.  Ry.  Co.,  147  Fed.  614,  where 
corporation  formed  by  consolidation  of  Illinois  and  Iowa  corpora- 
tions consolidated  with  Iowa  corporation,  it  became  corporation  of 
either  state  for  purpose  of  federal  jurisdiction;  Gladding  ▼.  Saint 
Matthew's  Church,  25  R.  I.  635,  105  Am.  St.  Rep.  904,  57  Atl.  863, 
65  L.  R.  A.  225,  where  testatrix  bequeathed  property  to  deaf-mute 
church,  which,  before  her  death,  consolidated  with  another,  and  de- 
partment of  consolidated  corporation  carried  on  work  with  deaf 
mutes,  later  codicil  making  no  reference  to  bequest  did  not  sub- 
stitute department  for  original  legatee. 

Distinguished  in  Lee  v.  Atlantic  etc.  R.  Co.,  150  Fed.  789,  con- 
struing agreement  as  merger  and  not  consolidation  of  corporations; 
Jones  V.  Missouri-Edison  Elec.  Co.,  144  Fed.  775,  upholding  minor- 
ity-stockholder's right  to  avoid  contract  of  consolidation  for  fraud. 

8yl.  4  (YI,  276).    Dissolution  of  stock  subscriber's  contract. 

Approved  in  3rown  v.  Morton,  7  N.  J.  L.  29,  58  Atl.  96,  provision 
in  incorporation  certificate  that  stockholders  appearing  as  such  on 
books  shall  be  liable  for  unpaid  subscriptions  or  assessments  binds 
one  becoming  stockholder  after  organization  and  who  at  time  of 
assessment  had  sold  stock  but  had  not  surrendered  certificate. 

Syl.  5  (YI,  277).    Consolidation  of  corporation  at  will  of  majority. 

Approved  in  Spencer  v.  Seaboard  Air  Line  Ry.  Co.,  137  N.  C. 
120,  49  8.  E.  101,  Priv.  Law  1901,  p.  463,  c.  168,  empowering  majority 
of  railroad  stockholders  to  consolidate  with  other  corporations  is 
exercise  of  power  of  eminent   domain. 

Distinguished  in  Jones  v.  Missouri-Edison  Elec.  Co.,  144  Fed.  776, 
upholding  minority  stockholder's  right  to  avoid  consolidation  of  cor- 
porations affected  by  fraud. 

Syl.  10  (YI,  278).    Judgment  on  demurrer  as  res  adjudicata. 

Approved  in  Board  of  County  Commrs.  v.  Cross,  12  N.  M.  76, 
73  Pac.  616,  following  rule. 

1  Wall.  43-53,  17  L.  609,  THE  COMMANDER-IN-CHIEP. 

Syl.  4  (YI,  279).  Admiralty — Specification  of  exceptions  to  mas- 
ter's report. 

Approved  in  The  Thomas  M.  Parsons,  129  Fed.  972,  following  rule; 
In  re  Davidson  S.  S.  Co.,  133  Fed.  413,  applying  principle  to  denial 
in  answer  as  to  competency  of  crew  and  seaworthiness  of  ship. 
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1  Wall,  53103 


Dbtin^uiBlied  in  Merrit  etc.  Co.  t.  Morrit  ete.  Co.,  132  Fed.  154, 

155,  general  exception  to  amottnt  of  findings  by  concimisRioner  In 
admiralt)r  is  sufHcient  wb^re  ftll  evidence  is  attached  to  report  of 
eonumssioner. 

Bjh  5  (TI,  27d)*  Admiraltj — ^Parties  in  intervention  in  ship 
owner's  suit. 

Approved  in  The  Nonpareil,  149  Fed.  525,  carrier  bv  water  of 
merchandise  may  sue  for  its  loss  in  behalf  of  all  parties  in  in- 
terest though  loss  paid  by  insurance. 

1  Wall.  53-60,  17  L.  544,  HUTCHIN8  v.  KING. 

Syl.  8  (VI,  281),    Appeal^ — Objections  to  rulings  on  evidence. 

Approved  In  National  Bank  ete.  ▼.  Schufelt,  145  Fed.  510,  follow- 
ing rule* 

1  Wall  69-73,  17  L.  514,  EX  PARTE  DUBUQUE  k  PACIFIC  R  B. 

Syl.  1  {Vlf  282).  Ko  new  trial  on  reversal  and  direction  of  judg- 
ment 

Approved  in  American  Soda  Fountain  Co,  ▼.  Sample,  136  Fed, 
858,  applying  mle  where  circuit  court  decree  upholding  patent  re- 
versed. 

1  Wall.  73-77,  17  L.  560,  OECHABDS  ▼,  HUGHEa 
Syl.  4   (VI,  284).     Mortgages — Execution  for  deficiency. 
Cited  in  Hatcher  y.  Hendrie  etc.  Co.,  133  Fed.  272,  68  0.  0.  A. 

19,   arguendo. 

1  Wall.  78-80,  17  L.  547,  EAMES  v.  GODFEEY. 

Syl,  1   (VI,  284).     Patent  for  combination — Infringement. 

Approved  in  Cortis  v.  Amprican  Street  Lamp  etc.  Co.,  145  Fed. 
519,  Cortis  patent  No«  613,648,  for  illuminating  gas  lamp,  not  in- 
fringed by  mantis  supporting  device  of  Momand  patent  No.  781|- 
€13. 

1  Wall.  83-97,  17  L.  548,  KEBCEE  COUNTY  ▼.  RACKET. 

8yL  2    (VI,  288)*     Corporate  bonds  like  commercial  paper. 

Approved  in  Cudahy  Packing  Co.  v.  State  Nat,  Bank,  134  Fed. 
540,  545,  67  C.  C.  A.  662,  provision  in  note  for  payment  of  attorney's 
fees  in  case  it  is  not  paid  at  maturity  does  not  destroy  negotiability. 

1  Wall.  99-103,  17  L,  561,  BUBB  ▼.  DES  MOINES  B.  B.  A  NAV. 
CO. 

SyL   3    (VI,  290).    Appeal— Agreed   statement   of   facts. 

Approved  In  Anglo -American  Land  ete.  Co,  v.  Lombard,  132  Fed. 
734,  68  C.  C.  A.  89,  applying  rule  to  special  finding  by  court  tried 
bj  stipulation  without  jury. 
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1  Wall.  109-116,  17  L.  551,  MINNESOTA  v.  BACHELDEB. 

Sjl.  1  (YI,  292).  School  lands — Congressional  confirmation  of 
pre-emption. 

Approved  in  State  v.  Tally,  31  Mont.  378,  78  Pac.  764,  arguendo^ 

Syl.  2   (YI,  292).    Gonelusiveness  of  land  office  receiver. 
Approved  in   Smith  v.   Love,   49  Fla.   239,   38   So.   379,   granting 
equitable  relief  where  patent  obtained  by  fraud. 

1  Wall.  116-155,  17  L.  571,  BBIDGE  PBOPBIETOBS  v.  HOBOKEN 
CO. 

Syl.  2   (YI,  293).    Becord  must  show  federal  question  decided. 

Approved  in  Chicago  etc.  By.  Co.  v.  McGuire,  196  U.  S.  133,  4^ 
L.  417,  25  Sup.  Ct.  200,  suggestion  of  violation  of  federal  right 
first  made  in  petition  for  review  in  highest  state  court  for  judgment 
of  intermediate  appellate  court  is  too  late;  Mathew  v.  Wabash  By. 
Co.,  115  Mo.  App.  481,  81  S.  W.  648,  granting  writ  of  error  to  state 
supreme  court  where,  in  action  for  personal  injuries,  defendant  alleged 
train  was  engaged  in  interstate  commerce  and  equipped  with  equipment 
required  by  interstate  commerce  commission  which  greatly  increased 
risk. 

SyL  5    (YI,  295).    Statutes — Construction  of  words. 

Approved  in  Indianapolis  etc.  Transit  Co.  v.  Andis,  33  Ind.  App» 
636,  72  N.  £.  150,  statute  making  employer  liable  for  injuries  to 
employee  through  negligence  of  employee  having  charge  of  'Moco- 
motive  engine  or  train  upon  railroad,"  does  not  apply  to  one  operat- 
ing electric  cars. 

SyL  6   (YI,  295).    Impairment  of  exclusive  bridge  franchise. 

ApprovecT  in  Saiilt  Ste.  Marie  Bridge  Co.  v.  Powers,  138  Fed. 
263,  corporation  organized  under  Missouri  railroad  incorporation  act^ 
to  build  and  own  bridge  used  solely  for  railroad  purposes,  ia  railroad 
within  Acts  1901,  p.  236,  for  taxation  of  railroads. 

1  Wall.  166-175,  17  L.  681,  SWEENY  v.  EASTEB. 

Syl.    1    (YI,   297).    Notes — Indorsement   of   collection. 

Approved  in  Winfield  Nat.  Bk.  v.  McWilliams,  9  Okl.  505,  60 
Pac.  232,  where  bank  receives  check  indorsed  in  blank  for  cor- 
respondent and  parts  with  value,  it  is  entitled  to  proceeds  though 
check  not  actually  collected  until  after  failure  of  transmitting 
bank;  Smith  v.  Bayer,  46  Or.  146,  79  Pac.  498,  indorsee  of  note  ''for 
collection"  may  sat  thereon  in  own  name.  Set  111  Am.  St.  Bep^ 
428,  note. 
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1  Wall,  175-221 


1  Wall   175  223,  17  U  520,  QILPCKE  r.  CTTY  GF  DUBUQUE, 

Syh    1    (VI,   299).     Corporation '•   negotiable    paper—Municipal   aid 

bonds. 

Approved  in  Union  Nat,  Bank  t.  NeiU,  149  Fed.  715,  unauthorized 
act  of  member  of  trading  partnership  in  signing  firm  name  aa  ae* 
eommodatioD  indorser  is  no  defense  to  firm  as  against  bona  fide 
pun:haser;  Board  of  Education  v.  Boyer,  5  OkL  232,  47  Pac.  1092, 
where  city  board  of  education  acta  on  petition  to  have  territory 
annejced  to  city  for  school  purposes,  and  orders  territory  attached 
and  entry  made  in  records,  presumed  that  petition  aigned  by  ma- 
jority of  electors  of  annexed  territory. 

Syl.  6  (VI,  303),  Impairment  of  contracts — Aid  bonds — State  de- 
eiaions. 

Approved  in  Gamble  y,  Bural  Indep,  School  Dist,,  146  Fed.  117, 
bona  fide  purchaser  of  negotiable  school  bond  not  affected  by 
subsequent  Iowa  code  amendment  restricting  recovery  on  nego- 
tiable paper  procured  by  fraud;  Board  of  Commrs.  v.  Tollman,  145 
Fed.  763,  federal  court  puta  own  eonstruotion  on  ttate  constitutional 
provision  where  at  time  of  issuance  of  railroad  bonds  tbere  was 
no  state  decision  construing  constitution;  Sedalia  v.  Donobue,  190 
Mo-  418,  89  8.  W,  389,  where  Kansas  City  court  of  appeals  decided 
that  tax  bill  issued  by  clerk  in  pursuance  of  resolution  of  council 
waa  valid,  tax  bills  subsequently  issued  by  clerk  are  not  contracts 
impaired  by  subsequent  aupreme  court  decision  denying  their 
valid  ity. 

Distinguished  in  Tampa  Waterworks  Co.  v,  Tampa,  199  U,  8, 
243,  50  L.  173,  26  Sup.  Ct.  23,  upholding  state  decision  that  city 
could  not  by  contract  deprive  itself  of  rfght  to  regulate  rates  con- 
formably to  statute;  dissenting  opinion  in  Muhlker  v.  New  York  etc. 
R.  R,  Co.,  197  U.  8,  573,  49  L.  879,  25  Sup.  Ct.  522,  majority  holding 
owner  of  realty  acquiring  such  when  state  courts  had  decided  in  favor 
of  his  contract  rights  to  ea semen tt  of  light  and  air,  is  protected  against 
impairment  of  easements  by  substitution  of  elevated  railroad  in  lieu 
of  surface   road, 

Syl.  14  (VI,  310)*  Enforcement  of  valid  part  of  separable  con- 
tract. 

Approved  in  Minnesota  Sandstone  Co,  v.  Clark,  35  Wash.  472,  77 
Pac.  805,  invalidity  of  provision  in  contract  for  sale  of  stone  at 
certain  price  that  seller  would  pay  to  buyer  freight  rebates  does 
not   affect  whole    contract. 

Distinguished  in  Potter  v.  Potter,  43  Or.  153,  72  Pac.  704,  con* 
tract  by  which  husband  agrees  to  convey  land  to  wife,  provided 
papers  drawn  so  that  she  releases  dower  in  Ms  land  and  the  curtesy 
in  kai  land,  is  void  in  entirety. 
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1  Wall.  234243,  17  L.  584,  BALDWIN  y.  BANK  OP  NEWBUBY. 

Bjl.  2  (VI,  314).    Parol  evidence — Note  payable  to  cashier. 

Approved  in  State  v.  Omaha  Nat.  Bank,  66  Neb.  865,  93  N.  W.  321» 
where  state  warrant  presented  to  bank  was  indorsed  bj  president  aa 
such,  he  is  not  liable  thereon  individnallj. 

1  Wall.  243-254,  17  L.  589,  EX  PABTE  VALLANDIQHAIL 

87I.  8  (VI,  815).    Certiorari  bj  supreme  court. 

Approved  in  Whitney  y.  Dick,  208  U.  8.  138,  139,  50  L.  965,  966, 
26  Sup.  Ot.  584,  circuit  court  of  appeals  cannot  issue  original  writ 
of  certiorari   to  review  conviction  in  inferior  federal  court. 

1  Wall.  254269,  17  L.  584,  DUNHAM  y.  CINCINNATI    ETC.  BY. 
CO. 

87I.  1   (VI,  316).    Mortgage  of  after-built  road— Prioritj. 

Approved  in  Fisher  y.  Zollinger,  149  Fed.  57,  taking  possessiom 
of  mortgaged  chattels  bj  mortgagee  within  four  months  prior  ta 
mortgagor's  bankruptcy  does  not  operate  aa  preferential  transfer 
within  Bankr.  Act,  8  60a.    See  99  Am.  St.  Bep.  257,  note. 

1  Wall.  269-272,  17  L.  50,  STUBGI8  v.  CLOUGH. 

S7L  2  (VI,  318).    Collusion— Entire  cost  of  vessel  aa  damagea. 

Distinguished  in  Critehfield  v.  Julia,  147  Fed.  73,  where  defend- 
ant, in  consideration  of  services  rendered,  agreed  to  give  plaintiff 
certain  preferred  stock  in  corporation  to  be  formed,  plaintiff  may 
recover  value  of  stock,  determinable  with  reference  to  value  of  cor- 
poration's activities,  though  preferred  stock  not  issued. 

1  WalL  274-282,  17  L.  536,  GBEGO  v,  VON  PHULu 

Sjl.  2   (VI,  320).    Ejectment — Notice  to  quit  to  vendee  in  poa- 


See  107  AoL-St.  Bep.  727,  note. 

1  WalL  282-290,  17  L.  594,  MALABIN  v.  UNITED  STATEa 
SjL  2  (VI,  321).    Bedelivery  of  deed  after  alteration. 
Approved  in  State  v.  Pazton,  65    Neb.  13a  90  N.  W.  990,  applr- 

ing   principle   where   bond   after  delivery   was   altered   by   addition 

9i  new  soretiea. 

1  WalL  298^11,  17  L.  540,  IITIJ.KB  y.  TIFFANY. 

8yL  2  (VI,  323).    Uaory — ^Interest  at  place  of  performance. 

Approved  in  Midland  Sav.  k  Loan  Co.  v.  Solomon,  Tl  Kan.  190, 
79  Pae.  1079,  where  parties  stipulate  that  bond  shall  be  governed 
hj  law  of  eertaim  state,  fact  that  it  is  aecured  bj  mortgage  on 
land  sitnate  in  another  state,  where  suit  is  brought,  does  not  abro- 
gate atipiilatkm;  Diavis  ▼.  TBrndj,  107  Ho.  App.  44&,  SI  S.  W.  460» 
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wli6r«  note  given  in  one  state  is  payable  in  anotber,  under  laws  of 
which  it  is  UBuriouB,  it  ia  presumed  that  parties  intended  law  of 
state  where  made  to  govern. 

8yl.  3   (VT,  324),     Lex  loci  contractus  governs  validitf. 

Approved  in  Easton  v.  Qeo.  Woatenholm  k  Son,  137  Fed.  530,  70 
C.  C.  A.  108|  where  firm  doing  business  in  California  and  Costa 
Rica  purchased  goods  in  England  through  purchasing  agent,  under 
mgrcement  that  complainant  advance  price  and  other  chargeSi  for  com- 
mission,  contract  govefned  by  English  law, 

1  WaU.  317-326,  17  K  6»4,  GODFBEY  ▼.  EAME8. 

Syl.   1    (VI,  325).     Patents— Withdrawal   of  application. 

Approved  in  Hayes  Young  etc.  Co.  ▼,  St.  Louis  Transit  Co,,  137 
Fed.  82,  83^  70  C.  C.  A.  1,  absence  of  prior  user  or  aalc  of  invention 
for  more  than  two  years  prior  to  second  application  for  patent  is 
indispensable  to  its   validity, 

1  Wall.  330-332,  17  L.  553,  JON^S  r,  GBEEN. 

Syl,  3  (VI,  327),     Equitable  relief  where  lien  acquired. 

Approved  in  Craddock  v.  Fulton,  140  Fed,  429,  upholding  federal 
equity  jurisdiction  over  suit  under  Code  W.  Va.  1899,  c.  106^  pro- 
viding that  one  having  claiiu  against  nonresident  may  sue  in  equity 
to  establish  claim  and  enforce  attachment  lien;  Viquesney  t,  Allen, 
131  Fed.  24,  65  C.  C,  A.  259,  simple  contract  creditor  eannot  main- 
tain bill  in  equity  in  federal  court  to  set  aside  frauduleut  cotivey- 
aace  of  debtor's  property. 

Distinguished  in  George  v,  Wallace,  135  Fed.  293,  6S  C.  C.  A.  40, 
upholding  suit  by  bolder  of  note  against  trustee  of  national  bank 
ia  process  of  liquidation  to  enforce  ple«ilge  lien  on  assets  of  bank. 

1  Wall.  337^340,  17  L.  557,  LEE  v.  WATSON. 

Byl.    1   (VI,  329),     Appeal^ — Amount   in   dispute — Prayer. 

Approved  in  8hewaUer  v.  Lexington*  143  Pod.  163,  in  action  to 
quiet  title  as  against  street  iniprovement  certificates  amounting  to 
less  than  $2,000,  amount  of  certificates  and  not  value  of  land  coa- 
atitutes  subject  matter  of  action;  Smith  v.  Chesapeake  etc.  Ry.  Co., 
118  Ky.  829,  82  8.  W.  411,  where,  in  action  against  railroad  for  killing 
borse,  value  of  animal  was  alleged  to  be  $150,  and  pending  de- 
fendant's motion  for  direction  of  verdict  petition  amended  to  show 
$75  the  additional  damages,  no  appeal  lies  to  court  of  appeals,  as 
amendment  was  shown;  Gallagher  v.  Asphalt  Co.  of  America,  65 
N.  J.  Eq.  283,  55  Atl.  269,  refusing  to  dismiss  bill  by  creditor 
to  enjoin  corporntiiin  from  exerciaing  franchise  on  ground  that 
federal  court  bad  jurisdiction  of  assets  of  corporation  under  rs* 
eeiverahip. 
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1   Wall.  340-352,   17  L.  581,  BLOOMER  v.  MILLINQEB. 

Syl.  1   (VI,  330).    Bights  of  purchaser  of  patent  medicine. 

Approved  in  Wagner  Typewriter  Co.  v.  Webster  Co.,  144  Fed. 
410,  manufacturer  selling  together  patented  ribbon  mechanism  for 
typewriters  and  ribbon  spool  for  replacement  not  chargeable  witk 
infringement. 

1  Wall.  359-371,  17  L.  642,'  SCHUCHARDT  t.  ALLEN8. 

Syl.  2   (VI,  332).     Sales — Action  for  false  warranty. 

Approved  in  Kimber  t.  Young,  137  Fed.  747,  70  C.  C.  A.  178^ 
upholding  complaint  joining  cause  of  action  for  breach  of  warranty 
in  sale  of  bonds  with  cause  of  action  for  deceit  growing  out  of 
different  phases  of  same  transaction. 

Syl.  4  (VI,  332).    Peremptory  nonsuit. 

Bbtinguished  in  Huntt  v.  McNamee,  141  Fed.  294,  and  Parks  t. 
Southern  By.  Co.,  143  Fed.  278,  both  upholding  refusal  of  plaintiff  to 
take  nonsuit  after  all  evidence  introduced. 

SyL  6  (VI,  332).    Direction  of  verdict. 

Approved  in  Peltomaa  v.  Katahdin  etc.  Co.,  149  Fed.  283,  denying 
motion  for  new  trial  in  action  for  personal   injuries;  Gunn  v.  Union 

B.  B.  Co.,  27  B.  L  327,  62  Atl.  121,  upholding  B.  I.  Gen.  Laws  1896. 
e.  251,  S  11)  authorizing  supreme  court  to  direct  judgment  without  fur- 
ther trial  by  jury. 

Syl.  7  (VI,  334).     New  trial  is  discretionary. 

Cited  in  Semet-Solway  Co.  v.  Wilcox,  143  Fed.  840,  arguendo. 

1  Wall.  371-374,  17  L.  502,  HABDY  v.  JOHNSON. 

Syl.  1   (VI,  334).     Tenant  in  common  may  recover  entirety. 

Limited  in  Williams  v.  Coal  Creek  etc.  Co.,  115  Tenn.  580,  93  S.  W. 
573,  one  tenant  in  common,  in  ejectment,  can  recover  only  portion  to 
which  he  shows  title. 

1  Wall.  405-411,  17  L.  616,  BBONSON  t.  LA  CBOSSE  B.  B.  CO. 
Syl.  1  (VI,  339).    District  court's  regulation  of  ministerial  duties. 
Approved  in  First  Nat.  Bank  v.  State  Nat.  Bank,  131  Fed.  431,  65 

C.  C.  A.  414,  where  appeal  perfected  under  Bankr.  Act,  §  25a,  from 
judgment  rejecting  debt,  district  court,  pending  appeal,  cannot  enter- 
tain motion  for  rehearing. 

1  Wall.  456-486,  17  L.  505,  INSUBANCE  COMPANIES  v.  WBIQHT. 

Syl.  2  (VI,  341).    Usage  to  contradict  written  contract. 

Approved  in  Moore  v.  United  States,  196  U.  S.  166,  49  L.  433,  25  Sup. 
Ct.  202,  existence  of  custom  at  San  Francisco  requiring  consignee  to 
designate  discharging  berth  does  not  affect  contract  requiring  delivery 
on  wharf  to  quartermaster  at  Honolulu;  Kentucky  Vermillion  etc.  Co.  v. 
Norwich  etc.  Ins.  Co.^  146  Fed.  698,  refusing  parol  testimony  to  explain 
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meaning  of  term  "watclimaji's  clause"  in  inBuraiice  policj;  Lillard  ▼« 
Keatucky  Distaieries  etc.  Co.,  134  Fed.  182,  67  C.  C.  A.  74,  admitting 
evidence  of  usage  to  show  that  contract  to  deliver  distillery  alop  at 
distiller's  feeding  lot  contemplated  diviaion  of  lot  into  pens  supplied 
with  troughs. 

1  WalL  486  490,  17  L.  688,  HOMER  ▼.  THE  COLLECTOB. 

SyL  1  (VI,  342).     Customs  duties— Specific  duty. 

Approved  in  Brennan  v.  United  Statea,  136  Fed.  747,  69  C.  C.  A.  395, 
reversing  129  Fed.  838,  and  holding  limes  in  brine  are  not  dutiable  as 
** limes"  but  are  free;  United  States  t.  Boden,  133  Fed.  840,  canned 
pineapples  coDtaining  amount  of  sugar  not  sufficient  to  preserve  them 
are  dutiable  under  lower  rate  provided  by  Taritf  Act  1897,  par.  263. 

1  Wall.  51S  531,  17  L,  646,  WHEELEB  ▼.  SAGE. 
SyL  2   (YI,  344).     Bqui table  aid— Both  parties  guilty  of  fiaud. 

Approved  in  Johnston  v.  Little,  141  Ala.  387»  37  So.  593,  where  two 
persons  agree  to  purchase  realty  through  their  agent,  deception  by 
agent  and  one  of  veodees  as  to  purchase  pries  at  expense  of  other  sub* 
jects  them  to  account. 

1  WaH  631-578,  17  L.  650,  BUBB  v.  DUBYEE. 
SyL  1  (VI,  344).     Patent  for  machine. 

Approved  in  Begina  Co.  v.  New  Century  Music  Box  Co.,  138  Fed,  908, 
Brachhausen  &  Ketssner  patent  No.  500»371,  for  music  box,  is  void  for 
lack  of  invention  in  view  of  prior  art;  Loune  Imp.  Co.  v.  Lenbart,  130 
Fed.  129,  64  C.  C.  A.  456,  construing  Lenhart  patent  No,  415,542,  for 
adjustable  slidiog  plate  for  plows. 

8yL  3  (VI,  345).     Patent  for  principle  is  void. 

Approved  in  Bradford  v.  Expanded  Metal  Co.,  146  Fed.  9S7,  Qolding 
patent  No.  527^242,  for  process  of  making  open  or  ihut  metal,  is  void; 
Edison  etc.  Elec.  Co.  r.  Crouse  etc.  Elec.  Co.,  146  Fed,  648,  construing 
Metzger  patent  No.  489,682,  for  electric  lamp  socket;  Cortis  v,  American 
Street  Lamp  etc.  Co.,  145  Fed.  519,  Cortie  patent  No.  613,648,  for  lamp, 
not  infringed  by  mantle  supporting  device  of  Momand  patent  No. 
781,613;  American  Crayon  Co.  v.  Sexton,  139  Fed.  566,  construing 
Liedke  patent  No.  476,051,  for  machine  for  making  crayons;  Scott  v, 
Fisher  etc.  Mach.  Co.,  139  Fed.  145,  Bellis  patent  No.  661,559,  for  im- 
provement in  knitting  machines,  not  infringed  by  machine  of  Fisher 
patent  No,  656,535;  Cook  v.  Heywood  Broi.  etc.  Co.,  131  Fed.  763, 
Bowen  patents,  for  improvements  in  chairs  aad  furniture,  relating  to 
sachet  device^  not  infringed  by  device  of  Luppino  reissue  No.  11,919. 
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1  Wall.  592-604,  17  L.  638,  POMEROY'S  LESSEE  v.  BANK  OF  IN- 
DIANA. 

Syl.  3  (VI,  348).    Every  exception  insertable  in  bill. 

Approved  in  Nichols  v.  Board  of  Commrs.,  13  Wyo.  8,  76  Pac.  682,. 
where  final  judgment  is  not  supported  by  pleadings,  it  may  be  reversed 
on  record  proper  without  any  bill  of  exceptions. 

Distinguished  in  Kipp  v.  Burton,  29  Mont.  102,  101  Am.  St.  Rep.  544,. 
74  Pac.  87,  63  L.  R.  A.  325,  execution  not  under  seal  of  court  is  void- 
able only. 

Syl.  5  (YT,  348).    Appeal — Necessity  for  bill  of  exceptions. 
Cited  in  Gassatt  v.  Mitchell  Coal  &  Coke  Co.,  150  Fed.  43,  arguendo. 

1  WaU.  604-627,  17  L.  619,  SPAIN  t.  HAMILTON'S  ADMINISTRA- 
TOR. 

Syl.  4  (VI,  350).    Usury — ^Payment  dependent  on  contingency. 

Approved  in  Tayloe  v.  Buzard,  114  Mo.  App.  625,  90  S.  W.  126,. 
where  on  sale  of  piano  vendee  gave  note  for  $300  with  highest  legal  in- 
terest, pliable  in  monthly  installments  of  $10,  and  providing  that  if 
payments  did  not  exceed  $3  monthly  they  should  be  applied  as  rent  and 
rights  of  purchaser  to  piano  forfeited,  contract  not  usurious. 

1  Wall.  637644,  17  L.  601,  BEAVER  v.  TAYLOR. 

Syl.  2  (VI,  353).    What  is  res  gestae. 

Approved  in  Sprinkle  v.  United  States,  141  Fed.  816,  817,  applying- 
rul«  on  trial  of  defendants  jointly  indicted  for  defrauding  government 
of  liquor  revenue  licenses;  Guild  v.  Pringle,  130  Fed.  423,  64  C.  C.  A. 
621,  declaration  by  man  who  had  fallen  into  trench  at  night  that  there 
was  no  light,  made  ten  minutes  after  fall,  in  answer  to  direct  question,. 
is  no  part  of  res  gestae. 

Syl.  3  (VI,  353).    Adverse  possession — Proof  of  payment  of  taxes. 

Approved  in  Schauble  v.  Schulz,  137  Fed.  394,  69  C.  C.  A.  581,  under 
Rev.  Codes  N.  D.  1899,  S  3491a,  providing  for  establishment  of  title 
by  adverse  possession  of  ten  years  and  payment  of  all  taxes,  period 
begins  to  run  with  adverse  possession  and  not  on  date  of  first  tax  pay- 
ment. 

1  Wall.  655-657,  17  L.  673,  BLOSSOM  v.  MILWAUKEE  ETC.  R.  R. 
CO. 

Syl.  1  (VI,  355).    Purchaser  at  master's  sale  may  appeal. 

Approved  in  Julian  v.  Central  Trust  Co.,  193  U.  S.  112,  48  L.  639, 
24  Sup.  Ct.  399,  federal  court  which  has  decreed  foreclosure  sale  may 
entertain  supplemental  bill  in  original  suit  by  purchaser  to  enjoin  sale 
of  property  to  satisfy  judgments  of  state  court  in  suits  against  mort- 
gagor to  which  he  was  not  party;  Empire  State  etc.  Co.  v.  Hanley,  136 
Fed.  104,  69  C.  C.  A.  87,  where,  after  affirmance,  appellee  filed  in  trial 
eourt  motion  to  proceed  containing  notice  to  sureties  on  supersedeas 
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bond  that  be  would  apply  for  summary  decree  on  bond,  summary  judg- 
ment authorized. 

1  WalL  690702,  17  L.  677,  UNITED  STATES  v.  GOMEZ. 

SyL  1  (VI,  357).    Time  to  appeal 

Approved  in  In  re  McCall,  145  Fed.  902,  time  limit  for  appeal  from 
order  confirming  bankrupt's  composition  with  creditors  begins  to  run 
from  entry  of  order  on  records. 

Syl.  3   (VI,  358).     Appeal — Certiorari — Diminution  of  record. 
Approved  in  Flickinger  v.  First  Nat.  Bank,  145  Fed.  164,  motion  to 
strike  transcript  because  it  does  not  contain  all  evidence  is  not  proper. 

1  Waa  702706,  17  L.  503,  HOUGHTON  t.  JONES. 

Syl.  3  (VI,  358).     Scope  of  cross-examination. 

Approved  in  Besurrection  G.  Min.  Co.  t.  Fortune  G.  Min.  Co.,  129 
Fed.  674,  64  C.  C.  A.  180,  foUowing  rule;  Balliet  v.  United  SUtes,  129 
Fed.  696,  697,  64  C.  C.  A.  201,  instructing  in  prosecution  for  using 
mails  with  intent  to  defraud,  that  jury  may  consider  failure  of  defend- 
ant, who  has  testified,  to  explain  material  matters  within  his  knowledge 
is  misleading. 

Distinguished  in  dissenting  opinion  in  Besurrection  G.  Min.  Co.  ▼. 
Fortune  G.  Min.  Co.,  129  Fed.  681,  64  C.  C.  A.  180,  majority  following 
rule. 

1  WaU.  721-745,  17  L.  627,  BOMEBO  t.  UNITED  STATEa 
Syl.   1   (VI,  359).     Mexican  archives  as  evidence. 
Approved  in  Sprinkle  v.  United  States,  141  Fed.  820,  on  trial  f«r 

violation  of  internal  revenue  laws,  regulations  of  revenue  eon 

are  admissible. 
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2  Wall.  1-9,  17  L.  762,  DERMOTT  v.  JONES. 

Syl.  1   (VI,  362).     Excuse  for  failure  to  perform  contract  in  time. 

Approved  in  Cottrell  &  Son  v.  Smokeless  Fuel  Co.,  148  Fed.  597,  under 
contract  for  sale  and  delivery  of  coal  from  certain  mine,  deliveries  to  be 
subject  to  strikes  which  might  delay  or  prevent  shipment,  performance 
not  excused  because  strike  increased  cost  of  production;  Link  Belt  etc. 
Co.  V.  United  States,  142  Fed.  247,  under  construction  contract  providing 
penalty  for  each  day's  delay,  delay  caused  by  inability  to  obtain  steel 
owing  to  congestion  of  mills  is  no  excuse;  Indian  Mt.  etc.  Coal  Co.  v. 
Ascheville  Ice  etc.  Co.,  134  N.  C.  584,  47  S.  E.  120,  under  contract  for 
sale  of  all  coal  defendant  may  require  during  certain  period,  defendant 
cannot  be  compelled  to  reduction  by  pro-rating  with  other  patrons  of 
plaintiff ;  Wheeling  etc.  Foundry  Co.  v.  Wheeling  etc.  Iron  Co.,  58  W.  Va. 
66,  51  S.  E.  131,  under  contract  to  deliver  machinery  by  certain  time, 
fact  that  contractor  acted  in  good  faith  and  with  due  diligence  is  no 
defense  to  deduction  of  penalty  from  contract  price. 

Syl.  2  (VI,  363).    Assumpsit — ^Performance  not  according  to  contract. 

Approved  in  United  States  v.  Molloy,  144  Fed.  325,  327,  where  plain- 
^ff's  delivery  of  stone  was  not  in  accordance  with  contract,  but  de- 
fendant accepted  it  with  knowledge,  he  is  liable  on  quasi  contract  for 
value  of  stone  delivered  less  losses  due  to  breach. 

2  Wall.  10-23,  17  L.  776,  HAWTHOBNE  v.  CALEF. 

Syl.  2  (VI,  366).     Obligation  of  contracts — Stockholder's  liability. 

Approved  in  Harrison  v.  Bemington  Paper  Co.,  140  Fed.  392,  Laws 
Kan.  1898,  c.  10,  p.  27,  repealing  existing  laws  and  substituting  new 
form  of  action  to  enforce  stockholder's  liability,  is  void  as  to  pre-ex- 
isting creditors;  Knickerbocker  Trust  Co.  v.  Myers,  133  Fed.  767,  Act. 
Md.  1904,  p.  579,  c.  337,  substituting  single  suit  in  equity  against  stock- 
holders for  benefit  of  all  corporation's  creditors  is  void  as  against  pre- 
existing creditors. 

Distinguished  in  Miners'  etc.  Bank  y.  Snyder,  100  Md.  65,  108  Am. 
St.  Bep.  690,  59  Atl.  708,  68  L.  B.  A.  213,  upholding  Acts  1904,  p.  597, 
e.  337,  substituting  remedy  by  bill  in  equity  to  enforce  stockholder's 
liability  as  against  creditor  •  who  has  sued  under  prior  law  but  has 
Bot  obtained  judgment. 

2  WaU.  24-35,  17  L.  780,  DBUBY  v.  FOSTEB. 

Syl.  2  (VI,  368).    Delivery  of  deed  in  blank. 

Approved  in  Burk  v.  Johnson,  146  Fed.  219,  where  name  of  grantee 
in  escrow  deed  left  blank  at  request  of  vendee,  subsequent  filling  im 
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blank  and  recordation  did  not  invalidate  it;  Garr  t.  McCblgan,  100  Md« 
477,  60  AtL  608,  act  of  mortgagees  in  accepting  benefit  of  mortgage 
loan  and  participating  In  foreclomire  sale  estops  them  from  excepting 
to  tale  on  ground  that  scrivener's  autbority  to  fill  in  blanks  rested  only 
in  parol. 

8yL  4  (YI,  369),  Married  woman's  power  of  attorney. 
Approved  in  Lewis  v,  Apperson,  103  Va,  632,  106  Am*  St.  Rep.  903, 
49  S.  E.  981,  68  L,  R.  A.  867,  wbere  wife  joined  eommiBsioner  in  siiit 
lo  subject  lands  to  Hens^  in  executing  deed  relinquisbing  dower  rights, 
fihe  is  not  estopped  from  claiming  dower  rights  as  husband  did  not 
join  in  deed. 

2  Wall.  35-45,  17  L.  755,  MILES  v.  CALDWELL* 

SjL  3  (VI,  370).    Res  adjudicata — ^Parol  to  explain  judgment. 
Approved  in  Halford  v.  James,  136  Fed.  555,  556,  69  C,  C.  A.  263, 
where  issues  involved  in  former  case  do  not  appear  in  entry  of  judg- 
ment pleaded  as  res  adjudicata,  and  pleadings  have  been  burned,  parol 
is  competent  to  prove  isflues. 

2  Wall.  45-56,  17  L,  868,  TOOL  CO.  ▼.  N0RBI8, 

8yL  1  (VI,  372).     Payment  for  getting  government  contract. 
Approved  in  Le  Tourneux  v.  Gillisa,  1  Cal.  App.  552,  82  Pac.  629,  not* 

for  money  advanced  for  expenses  of  lobbyist  is  void. 

Distinguished  in  Padtlla  v.  Padilla,  11  N.  M.  546,  70  Pae.  564,  where 
brother  secured  judgment  in  court  of  claims  on  Indian  depredation 
4ilaim  for  property  owned  by  himself  and  sister,  and  before  judgment  he 
agreed  to  pay  sister  her  share  when  he  received  money,  sister  may  re- 
cover, 

Syl.  2  (VI,  374).  Contracts  to  control  government's  business  opera- 
tion. 

Apprt)vcd  in  Hajelton  v,  Sheekels,  202  IT.  8.  78,  79,  60  L.  941,  942, 
26  Sup.  Ct.  567,  agreement  to  sell  land  at  specified  price  is  void  where 
consideration  was  rendition  of  services  in  cal  Hug  attention  of  Congress 
of  desirability  of  land  for  public  building  site;  Sussman  v.  Porter,  137 
Fed.  164,  agreement  to  procure  consent  of  abutting  property  ownen 
for  construction  of  trolley  Hue  and  to  obtain  franchise  for  same  for 
contingent  fee,  is  void;  McGuffin  v.  Coyle,  15  Okl.  668,  674,  85  Pac. 
960,  962,  note  payable  to  officers  of  railroad  in  personal  capacity  on 
condition  that  road  built  to  certain  point  by  certain  time,  it  void. 

t  WalL  57-70,  17  L.  818,  BANKS  v.  OGDEK. 

SyL  1  (VI,  375),     Accretions  belong  to  riparian  owner. 
Approved  in  Shorwin  y.  Bitzer,  97  Minn.  256,  106  N,  W,  1048,  state- 
ment in  deed  that  land  conveys  certalu  number  of  acres  does  not  con- 
trol description  of  lota  abutting  on  water,  where  water  liai  receded. 
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Syl,  4  (VI,  376) »    Baundaries — Grant  bordering  on  river. 

Approved  in  Western  Union  Tel,  Co.  v.  Knieger,  36  Tfid.  App.  353, 
74  N.  E,  26  and  Sweatman  y.  Batbrick,  17  S.  D,  159,  95  N.  W.  i27, 
both  following  rnle. 

2  Wall.  70'B7,  17  L.  732,  BROOKS  t.  MAETIK 

Syl.  1  (VI,  377),     Accounting  where  illegal  contract  performed. 

Approved  in  Doyle  v.  Burns,  123  Iowa,  512,  99  N.  W.  204,  where 
after  plaintiff  and  defendant  agreed  to  locate  mining  claima,  latter 
sold  claims  receiving  stock  therefor,  and  defendant  tcetified  plaintiff 
made  false  proofs  in  perfecting  title,  and  ho  and  defendant  directors 
in  company  to  which  mines  sold  for  more  than  they  were  worth, 
plaintiff's  actions  not  bar  to  suit  to  recover  half  of  defendant's  stock; 
Padilla  v.  Padilla,  11  N.  M.  553,  70  Pac.  566,  where  brother  recovered 
judgment  in  court  of  claims  on  Indian  depredation  claim  for  prop- 
erty owned  by  himself  and  sister,  and  before  judgment  promised 
to  give  sister  her  share,  sister  may  recover;  Monahan  v.  Monnhan,  77 
Vt.  143,  59  Atl.  172,  70  L.  R.  A.  &35,  where  property  put  in  defend- 
ant's name  without  his  knowledge  to  avoid  taxation,  it  is  impressed 
vnth  trost  in  favor  of  owner;  Overholt  v.  Burbridge,  28  Utah,  416,  79 
Pac.  563,  bucket-shop  accepting  margin  to  protect  abort  sale  to  one 
buying  long  and  who  paid  bucket-shop,  for  seller,  difference  between 
market  and  sale  price,  cannot  defend  suit  by  seller  for  profit  on 
ground  of  illegality  of  transaction.     See  99  Am.  St.  Bep.  327,  note. 

Distinguished  in  Smythe  v.  Evans,  209  111.  383,  70  N.  E.  909,  where 
corporation  lot  contract  for  construction  under  supervision  of  engineer, 
eontracta  between  engineer  and  contractor  for  division  of  profits  is 
unenforceable;  dissenting  opinion  in  Stewart  v.  Wright,  147  Fed.  345, 
majority  permitting  recovery  of  money  by  one  who  was  induced  to 
participate  in  fake  footrace  and  was  given  '*  double  ctos8»*' 

Byh  2  (VI,  3S1).     Purchase  of  partner's  interest— Good  faith. 

Approved  in  Shevlin  v,  Shevlin,  96  Minn.  413,  105  N.  W.  263, 
applying  rule  in  holding  that  burden  of  proof  to  show  no  undue  in- 
Huence  was  on  elder  brother  with  respect  to  stock  transfer  by  drunken 
and  ^nancially  embarrassed  brother. 

2  Wall  87-96,  17  L.  836,  BADGER  v.  BADGES. 

8yL  1  (VI,  38").    Laches  barring  equitable  relief. 

Approved  in  dissenting  opinion,  Werner  Co.  v.  Encyclopedia  etc. 
Co.,  134  Fed,  1024,  majority  holding,  in  suit  for  infringement  of  copy- 
right where  complainant  had  no  knowledge  of  infringing  articles 
until  less  than  eighteen  months  before  suit,  suit  not  barred  by  laches. 

8yL  2   (VI,  384).     Gross  laches  bars  equitable  relief. 

Approved  in  Frank  v.  Butler  Co.,  139  Fed.  124,  suit  in  equity  for 
enforcement  of  aid  bonds  barred  after  lapse  of  twenty  years  from  re- 
fusal of   registration;   Kansas   City   etc.   By.  Co,   v.   Stevenson^   135 
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Fed,  557^  wliere  defendiiot  on  resigning  rnilroad  presidency  retained 
title  to  property  donated  to  aid  railroad  extension,  claiming  same  at 
his  own«  nine  years'  delay  after  knowledge  in  suing  to  establish  trust 
bars  suit;  Byan  v,  Woodin,  9  Idaho,  53 !»  75  Pac.  262,  applying  rule  to 
Buit  to  set  aside  sheriff's  deed  brought  five  years  after  its  execution; 
Patterson  v.  Hewitt,  11  N.  M.  18,  23,  66  Pac.  556,  558,  55  L.  R.  A. 
65d|  applying  rule  in  suit  to  enforce  trust  in  mining  claims;  Bryan 
V,  Bupoyster,  130  Fed.  87,  64  C.  C.  A.  417,  arguendo, 

Syl.  3  (VI,  386).    Pleading  excuse  for  laches. 

Approved  in  Kleinclaos  v.  Dutard,  147  Cal  250,  81  Pac.  518,  apply- 
ing rule  ilk  suit  to  enforce  express  trust;  Succession  of  Dauphin 
(Cboppin  V,  Dauphin),  112  La.  140,  36  So.  300,  applying  rule  in  suit 
to  annul  judgment  for  fraud;  Patterson  v,  Hewitt,  11  N.  M-  42,  66 
Pac.  564,  55  U  B.  A.  650,  applying  rule  in  suit  to  enforce  trust  in 
mining  claims. 

2  Wall.  106110,  17  L.  905,  HUMISTON  v.  STAINTHORP, 
ByL  1  Cyi|  387).  Final  decree — Heferenee  for  aceouni* 
Approved  in  Ex  parte  National  Enameling  etc.  Co,,  201  IJ.  S.  160, 
50  L.  708,  26  Sup.  Ct.  404,  denying  cross  appeal  by  complainant  from 
decree  granting  injunction  against  iDfringement  of  valid  claims  and 
dismissing  bill  as  to  those  held  invalid;  Australian  Knitting  Co.  v, 
Oormly,  138  Fed.  103,  decree  sustaining  vatidity  of  patent  and  award- 
ing injunction  against  infringement,  and  referring  question  of  damag<»s 
to  master,  being  interlocutory,  is  not  conclusive  of  validity  of  patent 
ia  subsequent  suit  prior  to  rendition  of  final  decree. 

2  Wall.  110-122,  17  h,  857,  MURBAY  v.  LARDNEB. 

Syl.  2  (VI,  388).    Presumptions  on  transfer  of  not©  before  maturity. 

Approved  in  First  Nat.  Bank  v.  Moore,  148  Fed,  957,  958,  following 
ml©;  dissenting  opinion  in  Williams  v.  Ncely,  134  Fed.  IB,  69  L.  B.  A. 
232,  67  0<  C.  A,  171,  arguendo.    See  103  Am.  St.  Bep.  984,  note. 

Syl.  3  (VT,  3S9).    Notes — Bona  fidea— Suspicion  of  defect. 

Approved  in  Fillcbrown  v,  Hayward,  190  Mass.  480,  77  N.  E.  47, 
where  director  sold  his  stock  to  another  knowing  that  sale  gave  him 
control  of  company,  and  payments  made  by  check  signed  by  purchaser 
aa  treaaurer,  seller  not  charged  with  notice  of  misappropriation  of 
funds  by  treasurer;  Unaka  Nat.  Bank  v.  Butler,  113  Tenn.  585,  83 
S.  W.  658,  where  check  was  indorsed  in  blank  and  lost,  merchant 
accepting  same  from  customer  unknown  to  him,  but  supposed  to  be 
payee,  was  bona  fide  purchaser;  Bank  v.  Ohio  Valley  etc.  Co.,  57 
W.  Va.  630,  50  S.  E.  882,  70  L.  R.  A.  312,  applying  principle  whero 
bank  discounted  note  indorsed  in  blank  by  principal,  with  knowledge 
that  bolder  was  agent;  dissenting  opinion  in  Pcirson  v.  McNeal,  137 
Mich.  177,  100  N.  W.  465,  majority  holding  assigtiments  of  mortgages 
delivered  to  assignee  prior  to  assignor'!  death. 
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Sjl.  4  (VI,  391).     Negotiable  instruments — ^Vendor's  lack  of  title. 

Approved  in  Massachusets  National  Bank  v.  Snow,  187  Mass.  163, 
72  N.  E.  960,  where  note  was  indorsed  in  blank  bj  payee  and  stolen 
from  him  bj  maker,  who  discounted  it  at  bank,  latter  may  collect  it. 

2  Wall.  123134,  17  L.  859,  HECKERS  v.  POWLEB. 

Syl.  2  (VI,  394).    Reference  of  cause. 

Approved  in  Burrell  v.  United  States,  147  Fed.  49,  where  parties 
agreed  to  trial  before  arbitrators,  federal  court  may  enter  judgment 
on  award. 

Distinguished  in  Swift  v.  Jones,  145  Fed.  493,  circuit  judge  cannot 
in  action  at  law,  with  consent  of  parties,  order  trial  before  special 
master. 

2  Wall.  160-177,  17  L.  922,  FREEBORN  v.  SMITH. 

Syl.  2  (VI,  396).    Admission  of  states — ^Pending  causes. 

Approved  in  Wallace  v.  Adams,  143  Fed.  726,  upholding  32  Stat. 
641,  whereby  citizenship  court  was  created  and  empowered  to  review 
final  judgments  of  federal  courts  under  29  Stat.  339,  as  against  liti- 
gants who  had  not  procured  allotments  prior  to  its  passage. 

Syl.  4  (VI,  397).    Correspondence  between  partners  and  agent. 

Approved  in  Inman  Bros.  v.  Dudley  etc.  Lumber  Co.,  146  Fed.  455^ 
letter  from  agent  to  principal  reporting  interview  between  agent  and 
third  party  is  inadmissible  against  latter. 

2  Wall.  177-190,  17  L.  822,  SHEETS  v.  SELDEN. 

Syl.  3  (VI,  398).    "Month"  means  calendar  month. 

Approved  in  Brock  v.  Kirkpatrick,  72  S.  C.  495,  52  S.  E.  593,  con- 
struing code  provision  relative  to  publication  of  notice  of  hearing  of 
application  for  discharge  of  executor. 

Syl.  4  (VI,  398).    Computation  of  time. 

Approved  in  Maxwell  t.  Jacksonville  etc.  Co.,  45  Fla.  455,  34  So. 
265,  applying  rule  to  time  for  taking  testimony  in  equity  suits  under 
role  of  court. 

2  Wall.  191-198,  17  L.  839,  CHITTENDEN  y.  BREWSTER. 

Syl.  1  (VI,  399).    Nonappellant  cannot  complain  of  error. 

Approved  in  Field  v.  Barber  Asphalt  Paving  Co.,  194  U.  S.  621,  48 
L.  1153,  24  Sup.  Ct.  784,  cross-appeal  to  review  only  nonfederal  ques- 
tions decided  against  defendant  may  be  taken  directly  to  supreme 
court  from  circuit  court. 

Syl.  4  (VI,  400).    Assignment  for  creditors — ^Priority  of  jurisdiction. 

Approved  in  Louisville  Trost  Co.  v.  Knott,  130  Fed.  825,  65  C.  C. 
A.  158,  where,  after  expiration  of  franchise,  assets  of  corporation  de- 
Jivered  to  trustee  as  liquidator  and  minority  stockholders  filed  8tat» 


3S9 


Notes  on  U.  S,  Heporta. 


2  Wall.  200-237 


Buit  for  inapection  of  books,  state  court  bad  juriadiction  prior  to  fed- 
eral court  m  Bubsequent  creditor's  suit  based  oa  collusive  judgment. 

2  Wall.  200  210,  17  L.  793,  BANK  TAX  CASE. 

Syh  I  {YI,  401).     State  tax  on  capital  stock. 

Approved  in  Delaware  etc.  K.  E.  Co.  v.  Penosylvama,  198  TJ.  S.  354, 
49  L.  1US2^  25  Sup,  Ct.  669,  including,  in  appraisement  of  capital  stock 
of  domestic  corporation,  value  of  coal  mined  witbin  state  but  sitnated 
elsewhere,  is  illegal;  Scottish  Union  etc.  Ins.  Co.  v,  Bowland,  196  U, 
8.  626,  49  L.  €26.  25  Sup.  Ct.  345,  bonds  in  which  foreign  insurance 
company  is  required  to  invest  portion  of  capital  stock  under  Ohio 
statutes  are  personal  property  within  tax  laws. 

Syl.  2  (VI,  401),    State  tax  on  bank's  government  bonds. 

Approved  in  First  National  Bank  .v.  Douglas  Co.,  124  Wis.  21,  102 
N.  W.  317,  real  estate  belonging  to  national  bank  acquired  with  and 
constituting  part  of  capital  is  exempt  from  taxation;  dissenting 
opinion  in  South  Carolina  v.  United  States,  199  U.  S.  466,  50  L.  272, 
26  Sup.  Ct.  110,  majority  holding  United  States  may  exact  liquor 
license  tax  from  staters  dispensing  agents. 

Distinguished  in  Hibernia  Savings  etc.  Soc.  ▼.  San  Francisco^  20O 
U.  S.  313,  50  L.  496,  26  Sup.  Ct.  265,  United  States  treasury  cheeks 
for  accrued  interest  on  government  bonds  are  taxable  by  state  in  hands* 
of  owner;  South  Carolina  v.  United  States,  199  U.  8.  452,  50  L.  266, 
26  Sup.  Ct,  110^  United  States  may  exact  liquor  license  tax  from 
state's  dispensing  agent. 

2  Wall.  210-217,  17  L.  783,  FLORENTINE  v.  BARTON. 

Syl.   2    (VI,   404).     Presumptions — Sale  of   decedent's    realty. 
Approved  in  Threadgill  v,  Colcord,   16  Okl,  470,  85  Pac.  710,  pur- 
ehaser  at  master's  sale  under  decree  in  suit  to  which  he  is  party  can- 
not collaterally  attack  decree. 

2  Wall.  218,  17  L.  755,  COOKE  v.  UNITED  STATES. 
8yl.  1  (VI,  406).  Amount  in  controversy^Subsequent  rerluction. 
Approved  in  Kirby  v.  American  Soda  etc.  Co.,  104  U.  S.  146,  48  I*. 
913,  24  Sup.  Ct.  619,  upholding  federal  jurisdiction  where  cross^bill 
seeks  recovery  of  $1J00  on  contract  for  exchange  of  goods  where 
original  bill  dismissed  on  complainant's  motion  prayed  cancellation  of 
agreement  to  pay  12,025,  in  consideration  of  exchange. 

2  Wall.  219-237,  17  L.  788,  SMITH  v.  UNITED  STATES. 

Syl,  1  (VI,  219).    Variation  in  agreement — Subscribed  by  surety. 

Approved  in  Jeigler  v.  Hallahan,  131  Fed.  209,  66  C,  C.  A,  1,  surety 
for  lessee  under  contract  binding  tenant  to  pay  rent  and  deliver 
premises  in  good  condition  at  end  of  term  is  discharged  by  modifica* 
lion  of  lease  by  provision  for  termination  of  lease  by  destruction  of 
premiseiu 
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2  Wall.  237251,  17  L.  827,  MILLER  v.  SHERRY. 

Syl.  3  (VI,  410).  Compelling  conveyance  of  property  ont  of  juris- 
diction. 

Approved  in  Fuller  v.  Horner,  69  Kan.  470,  77  Pac.  89,  creditor's 
suit,  after  lapse  of  limitations,  to  subject  property  bought  with  pro- 
ceeds of  fraudulent  sale  is  barred  though  proceeds  first  invested  in 
another  state. 

Syl.  5  (YI,  410).    Purchaser  pendente  lite. 

Approved  in  Bridger  v.  Exchange  Bank,  126  Qa.  829,  56  8.  E.  101, 
lis  pendens  begins  from  filing  of  cross-complaint  as  to  matters  therein 
alleged. 

2  Wall.  252258,  17  L.  785,  MARINE  BANK  v.  FULTON  BANK. 

Syl.  1  (YI,  411).    Relation  between  bank  and  depositor. 

Approved  in  Burton  v.  United  States,  196  U.  S.  302,  49  L.  488, 
25  Sup.  Ct.  243,  averment  charging  receipt  of  checks  at  St.  Louis 
and  payment  thereon  there  not  supported  by  evidence  showing 
check  drawn  on  St.  Louis  bank  received  by  defendant  in  Washing- 
ton and  there  deposited  in  bank  for  collection;  Board  of  Commrs. 
V.  Patterson,  149  Fed.  233,  where  cashier  of  insolvent  bank  was  county 
treasurer  and  deposited  taxes  in  bank,  county  could  recover  same 
from  receiver  plus  proceeds  of  loans  of  such  taxes  made  by  bank; 
Schinotti  v.  Whitney,  130  Fed.  781,  money  deposited  in  New  York 
at  interest  subject  to  check  is  "money  lent"  within  Civ.  Code  La., 
art.  3538,  prescribing  limitations  for  recovery  thereof;  Retan  v. 
Union  Trust  Co.,  134  Mich.  8,  95  N.  W.  1008,  deposits  in  bank  made 
by  county  clerk  of  deposits  in  court  are  not  special  deposits  en- 
titled to  priority  on  failure  of  bank;  Bank  of  Blackwell  v.  Dean, 
9  Okl.  631,  60  Pac.  228,  determining  whether  deposit  was  general  or 
special. 

2  Wall.  283-312,  17  L.  725,  BRONSON  v.  LA  CROSSE  RY.  CO. 

Syl.    3    (VI,   418).    Defense    by    stockholders   where    directors    re- 
fuse. 
See  97  Am.  St.  Rep.  41,  note. 

Distinguished  in  Bowling  Green  Tr.  Co.  v.  Virginia  etc.  R.  Co., 
132  Fed.  924,  individual  holders  of  small  minority  of  railroad  bonds 
cannot  intervene  in  foreclosure  to  displace  trustee,  who  is  plain- 
tiff, where  no  fraud  on  his  part  is  charged. 

2  Wall.  320-328,  17  L.  817,  CASE  v.  BROWN. 

SyL   1   (VI,  420).     Patents — Claim  for  combination. 

Approved  in  Cortis  v.  American  Street  Lamp  etc.  Co.,  145  Fed. 
619,  Cortis  lamp  patent  No.  613,648,  not  infringed  by  mantle  sup- 
porting  device   of   Momand   patent    No.    781,613;    American    Crayon 
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Co.  ▼.  Sexton,  139  Fed.  566,  eonetruing  Li^dke  patent  No.  476,051, 
for  crayon-making  machine. 

£  Wall.  328-349,  17  L.  871,  HABVEY  7.  TY1,EB. 

SjrL  1   (YI,  421).     No  exceptions  to  Inatructions  ai  whole. 

Approved  in  Montana  Min.  Co.  t.  St.  Louis  etc.  Co,,  147  Fed.  906j 
where  judge^  after  instructing  jury*  but  before  sending  them  out, 
retired  to  chamber!  and  there  beard  and  allowed  exceptions,  he  need 
not  thereafter  allow  exceptions;  Mountain  Copper  Co.  v.  Van  Buren, 
133  Fed.  8,  66  C,  C.  A.  151,  it  ia  improper  to  permit  exceptions  to 
be  noted  in  presence  of  jury  and  specification  of  objection  to  be 
noted  in  the  record  later;  8teel  Bail  Supply  Co,  t.  Baltimore  ete. 
By.  Co.,  130  Fed.  434,  64  C.  C.  A.  635,  exception  to  so  much  of 
charge  as  states  that  only  question  for  consideration  is  certain  ques- 
tion does  not  support  assignment  based  on  failure  to  submit  an- 
<>ther  question. 

8yl.  4  (VI,  422).  Collateral  attack— Judgment  of  court  of  genera] 
jurisdiction. 

Approved  in  Fowler  v.  Jenks,  90  Minn.  7S,  95  N.  W.  889,  appoint- 
ment of  new  trustee  under  Bankr.  Act,  {  44,  on  reopening  bankrupt 
estate,  without  prior  action  on  part  of  creditors,  is  not  invalid  on 
collateral  attack. 

Syl.  5  (VI,  423),  Judgment — Court  of  general  jnrisdiction — 8pe- 
eiaJ  powers. 

Distinguished  in  Taylor  v.  Huntington,  34  Wash.  458,  75  Pac.  1105. 
judgment  of  eourt  of  general  jurisdiction  foreclosing  tax  lien  can- 
not be  vacated  on  ground  that  affidavit  of  publication  did  not  show 
holder  of  delinquency  certificate  had  paid  all  accrued  taxes. 

2    Wall   450  474,   17   L.   805,   PACIFIC   MAIL  STEAMSHIP   CO.   v. 

JOLIFFE. 

Syl.  1  (VI,  432),     Quasi  contract  for  half  pilotage. 

Approved  in  In  re  United  Button  Co.,  140  Fed.  502,  claim  for  un- 
liquidated damages  resulting  from  injury  to  property  not  reduced 
to  judgment  cannot  be  liquidated  under  Bankr.  Act,  §  63b. 

Syl.  3   (VT,  432).     Bepeal  of  statute— Quasi  contracts. 

Approved  in  Eidman  v.  Tilghman,  136  Fed.  143,  69  C.  C.  A.  139, 
legacies  left  by  testa tor»  dying  within  one  year  prior  to  amend- 
ment of  1901  to  sections  of  war  revenue  act  taxing  inheritances  are 
not  taxable  t  hereunder 

Byl.  4  (VI,  434).     Repealing  statute  same  as  repealed. 

Approved  in  Campbell  v.  California,  200  U.  S.  92,  50  L.  387,  26 
Sop.  Ct.  182,  enactment  of  new  inheritance  tax  law  after  decision 
of  state  court  that  prior  act  did  not  deny  equal  protection  does 
not  convert  federal  question  into  moot  one;  Pratt  v.  Dudley,  73  Ark. 
541^  84  &    W.   783^  tinder   repealing  act  of   1901^   relating  to  livea 
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districts,  commissioners  created  thereby  could  recover  from  county 
treasurer  moneys  collected  by  him  under  levee  act  of  1893;  Wilson 
V.  Heady  184  Mass.  517,  69  N.  E.  318,  construing  amendment  of 
1901  to  act  of  1890,  providing  for  recovery  of  payments  made  •a 
sales  on  margin. 

2  Wall.  501-510,  17  L.  851,  LEVY  COURT  v.  CORONEB. 

Syl.  1  (VI,  437).    Actions  against  municipality. 

Distinguished  in  Duncan  v.  WiUits,  4  Penne.  (Del.)  496,  57  Atl.. 
370,  action  ex  contractu  does  not  lie  against  county. 

2  WaU.  510-525,  17  L.  900,  BAILROAD  CO.  v.  SOUTLEB. 

Syl.  1  (VI,  438).    Following  mandate  of  appellate  court. 

Approved  in  Ex  parte  Marks,  136  Fed.  170,  69  C.  C.  A.  80,  where- 
mandate  directed  trial  court  to  take  such  further  proceedings  as,  ac- 
cording to  right  and  justice,  ought  to  be  had,  trial  court  could  cor- 
rect mistake  in  computation  of  interest. 

2  WaU.  525-538,  17  L.  765,  UNITED  STATES  v.  STONE. 

(VI,  439.)  Miscellaneous.  Cited  in  Hollister  v.  United  States,  145 
Fed.  779,  as  to  effect  of  scire  facias. 

Syl.  2  (VI,  440).    Land  officer  cannot  cancel  predecessor's  acts. 

Approved  in  Sage  v.  Budnick,  91  Minn.  334,  100  N.  W.  108,  pend> 
ency    before  Interior  Department  of  asserted  claim  to  public  land 
does  not  suspend  running  of  limitations  in  favor  of  adverse  claim. 

Syl.  4  (VI,  441).    Setting  aside  patent  in  equity. 

Approved  in  United  States  v.  Laam,  149  Fed.  583,  government  may 
sue  in  equity  to  cancel  patent  issued  through  mistake  under  home- 
stead law  to  tract  selected  by  state  as  school  land  where  selection 
had  not  yet  been  approved;  dissenting  opinion  in  United  States  v. 
Ju  Toy,  198  U.  S.  277,  49  L.  1050,  25  Sup.  Ct.  644,  majority  holding: 
decision  of  Secretary  of  Labor  affirming  denial  of  immigration  offi- 
cials of  right  of  Chinese  to  land  is  conclusive  on  federal  courts  on 
habeas  corpus. 

Syl.  6  (VI,  442).     Lands  in  reservation  not  patentable. 

Approved  in  Behrends  v.  Goldsteen,  1  Alaska,  524,  setting  apart  by 
Secretary  of  Navy,  and  use  by  department  for  naval  purposes,  of 
public  lands,  constitutes  valid  reservation  by  executive. 

t  WaU.  538-550,  17  L.  833,  THE  ANN  CABOLINE. 

Syl.  6  (VI,  443).    Admiralty — Allowance  of  interest. 

Distinguished  in  Burrows  v.  Lownsdale,  133  Fed.  251,  66  C.  C.  A. 
650,  interest  not  allowed  on  damages  awarded  in  admiralty  for  per- 
sonal injury. 
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t  WftU.  550-561,  17  L.  862,  THE  MORNING  LIGHT. 
8jL  Z  (VI,  i43).  Collision— Inevitable  accident  defined* 
Approved  in  The  Jumna,  149  Fed.  172,  exonerating  vessels  for  seHea 
of  eolliaion  in  £ast  river  foHowiog  parting  of  towboat 'a  hawser; 
Bleaklej  v*  New  York,  139  Fed.  808,  injury  to  scow  hy  floating  ice. 
left  on  side  of  pier  in  river  at  place  exposed  and  generally  regarded 
as  dangerous  when  ice  moving,  not  caused  by  inevitable  accident; 
The  Cornell,  134  Fed.  697,  applying  rule  where  tows  were  driven 
together  by  sudden  and  severe  windstorm  when  passing  at  proper 
distance;  Eenova  Trans,  Co.  v.  Monongahela  Eiver  etc.  Coke  Co.,  56 
W.  Va.  73,  48  S.  E.  846,  where  during  fog  in  river  in  night  towboat 
with  barges  drifted  dowTi  and  struck  pier  and  one  of  barges  cut 
loose  and  injured  wharf-boat,  injury  caused  by  inevitable  accident, 

2  WaU.  591605,  17  L.  812,  BEAD  t.  BOWMAN. 

Syl.  1   (VI,  447).     Liability  of  sureties. 

Approved  in  American  Surety  Co.  r,  Campbell  &  Zell  Co.,  138  Fed. 
533,  affirming  Campbell  ft  Zell  Co.  ▼.  American  Surety  Co.,  129  Fed. 
493,  holding  bond  to  discharge  attachment  in  action  by  corporation's 
receiver  is  liable  to  corporation  where  declaration  had  been  amended 
substituting  corporation  for  receiver. 

2  Wall.  609  649,  17  L.  886,  MINNESOTA  CO.  v.  ST.  PAUL  CO. 

Syl.  2  (VI,  448),  Determining  whether  bill  original  or  supple- 
mental. 

Approved  in  O'Connor  v.  O ^Connor,  146  Fed.  997,  suit  in  equity  to 
set  aside  dismissal  of  judgment  law  action,  being  ancillary,  service 
may  be  made  on  parties,  though  they  reside  outside  district;  Campbell 
v.  Golden  Cycle  Min.  Co.,  141  Fed.  613,  applying  rule  where  minority 
stockholders  filed  bill  to  enjoin  action  at  law  against  corporation  en 
ground  of  conspiracy  between  plaintiff  and  controlling  stockholders; 
Manning  v.  Berdan,  132  Fed,  384,  bill  in  equity  by  nonresident  de- 
fendant, to  enjoin  prosecution  of  law  action,  against  plaintiff  there- 
in and  nonresident  corporation,  which  is  not  party  to  law  action, 
not  being  ancillary,  must  be  brought  in  district  of  residence  of 
plaintiff  or  defendant;  Nelson  v.  Meehan^  2  Alaska,  494,  where  judg- 
ment obtained  by  fraud  was  appealed  and  ju^lgment  affirmed,  court 
could  vacate  judgment  where  pending  final  disposition  of  case  in  dia- 
tiiel  eonrt  defendants,  hy  affidavit,  disclosed  fraud. 

2  Wall.  728-759,  17  L,  768.     LOWLEB  v.  BANGS. 

Syl.  4  (VI,  452).     Stipulation  in  charter- party  as  warranty. 

Approved  in  Eosa-Meehan  Foundry  Co.  v.  Koyer  Wheel  Co.,  113 
Tenn.  376,  83  8.  W.  168,  68  L.  R.  A.  829,  contract  to  make  and  deliver 
for  three  years  all  eastings  required  by  defendant,  each  delivery  to 
be  paid  for  within  nixty  days,  may  be  terminated  on  failure  to  maka 
payments  as  provided. 
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8  Wall.  1-19,  18  L.  129,  LOVEJOY  v.  MURRAY. 
Syl.  3  (VI,  455).     Unsatisfied  joint  judgment  as  bar. 
See  111  Am.  St.  Bep.  287,  note. 

Syl.  4  (VI,  456).     Who  are  joint  trespassers. 

Approved  in  Saxlehner  v.  Eisner,  140  Fed.  941,  where  executive 
officers  of  corporations  controlled  defense  in  infringement  suit  against 
corporation,  suit  lies  to  recover  of  them  individually  damages  therein 
decreed. 

Syl.  5  (VT,  456).     Satisfied  judgment  as  bar  to  second  recovery. 

Approved  in  Carey  v.  Bilby,  129  Fed.  205,  63  C.  C.  A.  361,  where  on» 
claiming  damages  against  two  jointly  for  fraudulent  misrepresentations 
in  sale  accepted  money  from  one  and  executed  release,  reserving  right 
to  sue  other,  release  no  defense  to  action  against  other;  Louisville 
etc.  Mail  Co.  v.  Barnes,  117  Ky.  874,  876,  111  Am.  St.  Rep.  280,  281, 
79  S.  W.  264,  64  L.  R.  A.  574,  acceptance  of  money  from  one  joint  tort- 
feasor in  part  satisfaction  and  in  consideration  of  his  release  from 
further  payment  does  not  preclude  recovery  against  other. 

Syl.  7  (VI,  457).     Unsatisfied  judgment  for  conversion. 
Approved  in  Moss  v.  Marks,  70  Neb.  704,  97  N.  W.  1032,  dismissal  of 
action  for  conversion  is  no  bar  to  replevin. 

Syl.  8  (VI,  458).     When  third  party  concluded  by  judgment. 

Approved  in  Harrington  v.  Atlantic  etc.  Tel.  Co.,  143  Fed.  337, 
majority  stockholder  who  controls  affairs  of  and  transferred  to  cor- 
poration patents  in  violation  of  trust,  is  jointly  liable  with  it  for  in- 
fringement; Australian  Knitting  Co.  v.  Gormly,  138  Fed.  97,  98,  manu- 
facturer of  infringing  article  who  assists  purchaser  in  defending  in- 
fringement suit,  but  who  does  not  control  defense,  is  not  concluded 
by  judgment;  Friend  v.  Ralston,  35  Wash.  433,  77  Pac.  798,  judgment 
by  owner  of  building  against  contractor  for  breach  of  contract  con- 
cludes surety. 

3  Wall.  20-37,  18  L.  125,  THE  PLYMOUTH. 

Syl.  1  (VI,  459).     Admiralty— Locality  of  torts. 

Approved  in  The  San  Rafael,  134  Fed.  752,  railroad  operating  ferry- 
boat m;iy  limit  liability  for  injuries  to  passenger  by  coUision  of  boat 
though  passenger  carried  on  through  ticket. 
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SjL  2  (VI,  460).     Admlr&Itj^Maritime  torta. 

Distiu^uiflhed  in  United  Statea  v.  Evans,  195  U.  8.  364,  368,  49  L. 
236,  238,  25  8up.  Ct.  46,  npbolding  admiralty  juriBdiction  over  Ubei 
against  vesa«l  for  collision  with  beacon  built  on  piles  la  water. 

3  Wall.  37-46,  18  L,  50.  THE  KIMBALL. 

87L  4  (VI,  462),     charter-party  binding  ship  and  cargo. 

Cited  in  Portland  etc.  Mills  Co.  v.  Portland  etc.  S.  8.  Co.,  145  Fed. 
^3,  arguendo. 

ByL  5  (VI,  462).     Advance  freight  money — Failnre  of  earriags. 

IHstingnished  in  Burn  Line  ▼.  United  States  A  Aastralia  8.  8.  Co., 
150  Fed.  428,  charter  freight  not  recoverable  where  ship  lost  and  bills 
of  lading  provided  that  freight  prepaid  should  be  considered  as  sarned 
whether  ship  lost  or  not. 

Syl.  7  (VI,  462).    Note  does  not  discharge  debt. 

Approved  10  The  Winnebago,  141  Fed.  951,  giving  of  notes  by  owner 
«f  vessel  under  construction  to  materialman  to  be  used  by  him  to 
raise  funds  is  not  payment  depriving  him  of  lien;  Pfloeger  v.  Lewis 
etc.  Mach.  Co.,  134  Fed.  36,  67  C.  C.  A.  102,  where  bankrupt  gave 
checks  in  payment  of  goods  under  agreement  to  provide  funds  in  few 
days,  seller  entitled  to  original  rights  under  sale;  Davis  v.  Thomas, 
66  Neb.  29,  32,  92  N.  W,  187,  189,  where  part  payment  made  and  new 
note  given  for  remainder  and  old  not©  surrendered,  but  raortgagt  re- 
tained, mortgage  was  security  for  renewal  note. 

3  WaU.  51-83,  18  L.  13T,  THE  BINGHAMPTON  BRIDGE. 

Syl,  3  (VI,  466).     Charter  rights  against  state  not  presumed. 

Approved  in  Blair  v.  Chicago,  201  U.  8.  472,  50  L.  831,  26  Sup. 
Ct.  427,  Illinois  amendatory  act  of  1865  did  not  extend  right  to  use 
streets  of  Chicago  for  street  railroad  purposes  to  ninety-nine  years, 
without  reference  to  time  limit  fixed  by  city;  Knoxville  Water  Co. 
V.  Knoxville,  200  U.  S.  35,  50  L.  359,  26  Sup.  Ct.  227,  municipal  grant 
of  waterworks  franchise  does  not  deprive  city  of  right  to  construct 
own  waterworks;  Story  v.  Woolverton,  31  Mont.  355,  78  Pac.  690, 
congressional  act  granting  state  land  of  former  re»»ervation  did  grant 
right  to  use  water  of  stream  from  which  government  had  taken  water 
hy  means  of  ditch  across  other  lands, 

3  Wall.  93-96,  18  L.  33,  SHEBOYGAN  COUNTY  v.  PARKER. 

Syl.  3  (VI,  470).     CommiBsioners  to  issue  aid  bonds  not  officers. 

Approved  in  Daily  Lcadc^r  v.  Cameron,  3  Okl.  682,  41  Pac.  636,  Appro- 
priation Act  of  1895,  §  25,  does  not  create  oSice  of  public  printer. 
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3  Wall.  97-105,  18  L.  49,  SPARROW  v.  STRONG. 

Syl.  1  (VI,  471).    Appeal — Dismissal — Record  not  filed  in  time. 

Approved  in  Perkins  v.  Boyd,  17  Colo.  App.  448,  68  Pac.  1062,  failure 
to  file  record  within  time  specified  by  Code,  §  389,  not  ground  for  dis- 
missal where  filed  prior  to  motion  to  dismiss. 

3  Wall.  107-114,  18  L.  170,  YORK  CO.  v.  CENTRAL  B.  B.  CO. 

Syl.  1  (VI,  473).    Contract  restricting  carrier's  liability. 

Approved  in  Can  v.  Texas  etc.  By.  Co.,  194  U.  S.  430,  48  L.  1056, 
24  Sup.  Ct.  663,  following  rule;  Ficklin  v.  Wabash  B.  B.  Co.,  117  Mo. 
App.  226,  93  S.  W.  848,  where  contract  valued  cattle  at  $50  per  head,, 
and  provided  that  valuation  was  made  to  obtain  reduced  rate  and  limit 
carrier's  liability,  and  there  was  no  other  rate  for  cattle  of  such  valu- 
ation, carrier's  liability  not  limited. 

Syl.  6  (VT,  477).  Consideration — Contract  limiting  carrier's  lia- 
bility. 

Approved  in  Cau  v.  Texas  etc.  By.  Co.,  194  IT.  S.  431,  48  L.  1057,. 
24  Sup.  Ct.  663,  following  rule;  Arthur  v.  Texas  etc.  By.  Co.,  139  Fed. 
129,  upholding  sufficiency  of  consideration  expressed  in  bill  of  lading 
for  carriage  of  cotton  to  support  provision  exempting  carrier  from 
liability  for  loss  by  fire. 

3  Wall.  114-145,  18  L.  116,  CLIQUOT'S  CHAMPAGNE. 

Syl.  4  (VT,  479).    Evidence  to  prove  market  value. 

Approved  in  American  Bonding  Co.  v.  Begents  of  Idaho  University,. 
11  Idaho,  192,  81  Pac.  614,  admitting  testimony  of  witness  engaged  in 
plumbing  business  for  over  five  years  as  to  difference  in  price  of  ma- 
terials used  in  building  and  kind  contract  calls  for,  though  he  fixes 
difference  from  wholesaler's  catalogue;  McCrary  v.  Chicago  etc.  B.  B. 
Co.,  109  Mo.  App.  572,  83  S.  W.  83,  evidence  by  shipper  as  to  price  paid 
for  cattle  at  certain  market  on  certain  day  not  hearsay,  though  he  was 
present  only  during  part  of  day;  Cameron  Mill  etc.  Co.  v.  Anderson, 
34  Tex.  Civ.  232,  78  S.  W.  972,  physician  who  has  never  employed 
nurse,  and  has  no  personal  knowledge  of  compensation  of  nurses,  can- 
not testify  as  to  reasonable  and  customary  compensation  of  pro- 
fessional nurse. 

Syl.  9  (VI,  480).    Seizures-^Burden  of  proof. 

Approved  in  Low  Foon  Yin  v.  United  States  etc.  Commr.,  145  Fed. 
796,  upholding  provision  of  Chinese  Exclusion  Act  of  1892,  placing 
burden  of  proof  of  right  of  Chinese  without  certificate  to  remain  in 
United  States  on  him. 

Syl.  12  (VI,  481).    Bevenue  laws  not  penal. 

Approved  in  Scow  No.  36,  144  Fed.  934,  vessel  used  in  depositing 
refuse  matter  in  navigable  waters  is  subject  to  penalty  imposed  by 
Comp.  St.  1901,  pp.  3542,  3544,  though  act  was  without  knowledge  of 
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owners;  State  ▼.  Western  Union  TeK  Co.,  96  Minn.  19,  104  N.  W, 
570,  uphol^Jing  Laws  1901,  p.  251,  authorizing  taxation  of  tangible  and 
intangible  property  of  telegraph  companies  as  system, 

3  WaU.  145-149,  18  L,  121,  FENNEKSTEIN*S  CHAMPAGNE^ 
SyL  1  (YI,  482).  Admissibility  of  letters  to  show  market  value. 
Approved  in  United  States  v.  Greene,  146  Fed.  795,  book  entries 
regularly  made  and  eontemporaneously  with  transactions  are  admia* 
aible  in  criminal  prosecution;  Cameron  MUl  etc,  Co.  v.  Anderson,  34 
Tex,  Civ.  232,  78  B,  W.  972,  physician  who  is  not  nurse  and  has  never 
employed  oue^  and  has  no  personal  knowledge  of  their  compensation, 
eannot  testify  as  to  their  reasonable  and  customary  eompenaation^ 

3  WaU.  164-174,  18  L.  85,  THE  LOUISIANA. 

Syl.   1    (VI,   485),     CoUision — Inevitable  accident — Drifting  vessel. 

Approved  in  The  William  E,  Beis,  143  Fed.  1015,  where  moored 
vessel  broke  mooring  after  rise  in  river  caused  by  6ood  and  collided 
with  another  vessel,  she  was  liable^  lines  not  being  properly  adjusted; 
Eebatock  v.  Gilchrist  Transp.  Co.,  132  Fed.  177,  holding  where  vessel 
moored  away  from  channel  and  opposite  bend  in  river,  she  was  not 
in  fault  for  collision  with  towed  vessel  which  failed  to  make  turn; 
The  Drurocraig,  133  Fed.  804,  breaking  of  ship  from  moorings  and 
her  drifting  into  collision  not  Inevitable  accident  where  there  wat 
warning  of  approach  of  storm,  requiring  putting  out  of  more  linos. 

SyL  4  (TI,  486)*  Collision — ^Inevitable  accident — Breaking  of  moor- 
ings. 

Approved  in  Bleakley  v.  New  York,  139  Fed.  808,  crushing  of  vessel 
by  floating  ice  not  caused  by  inevitable  accident  where  left  on  ex- 
posed side  of  pier,  which  was  regarded  as  dangerous  when  ice  moving 
in  river. 

3  Wall,  175-196,  18  L.  186,  BLACKBUBN  v,  CBAWF0ED3. 
Syl.  4  (VI,  487).     Baptismal  register  aa  evidence* 
Approved  in  Collins  v.  German  American  etc*  Life  Assn.,  112  Mo, 

App.  219,  86  8.  W,  894,  following  rule;  Casley  v,  Mitchell,  121  Iowa, 

98,  96  N.  W.  726,  admitting  register  of  parish  in  England  to  prove 

marriage  recorded  therein  by  vicar. 

Syl.  5  (VI,  487).  Transcript  of  court  record  as  evidence  of  illegiti- 
macy. 

Approved  in  SorenJien  v.  Sorensen,  liB  Neb.  496,  497,  98  R  W.  839, 

^decree   denying  alleged  widow  was   decedent's  widow  in  proceeding 

for  nomination  of  administrator  not  binding  on  one  claiming  to   be 

legitimate  son  of  woman  and  decedent,  on  petition  for  distribution. 

Syl.  S  (VI,  488)*    Privilege — Statemeata  by  testator  to  attorney. 
Approved  in  Ex  parte  Gf eller,  178  Mo.  268,  77  8.  W,  558,  decedent  'i 
[sttorney  i&  discovery  proceedings  in  matter  of  estate  may  be  asked 
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when  he  last  saw  certain  securities  belonging  to  decedent,  and  whether 
at  her  death  he  had  any  money  belonging  to  her. 

Syl.  9  (VI,  488).    Waiver  of  privilege  by  client. 

Approved  in  Denuzio  v.  Scholtz,  117  Ky.  192,  77  S.  W.  716,  where 
attorney  employed  to  incorporate  business  was  told  by  owner  that 
he  would  give  employer  stock,  and  on  employment  to  prepare  owner's 
win  was  told  stock  had  been  given,  he  may  testify  thereto. 

8  Wall.  196-210,  18  L.  243,  BLOSSOM  v.  BAILROAD  CO. 

Syl.  1  (VI,  489).     Unaccepted  highest  bid — Right  to  confirmation. 
See  97  Am.  St.  Rep.  661,  note. 

Syl.  6  (VT,  491).    Judicial  sales — Discretion  of  officers  to  adjourn. 
See  97  Am.  St.  Rep.  655,  note. 

8  Wall.  210-214,  18  L.  180,  TURNPIKE  00.  v.  THE  STATE. 

Syl.  1  (VI,  491).    Nonexclusive  corporate  privileges. 

Approved  in  Knoxville  Water  Co.  v.  Knoxville,  200  U.  S.  37,  50  L. 
361,  26  Sup.  Ct.  24,  municipal  grant  of  waterworks  franchise  does  not 
dofvest  city  of  power  to  construct  own  system. 

3  Wall.  225-231,  18  L.  194,  THE  CONVOY'S  WHEAT. 

Syl.  3  (VI,  493).  Obstacle  to  delivery  to  connecting  carrier — 
Notice. 

Approved  in  Fisher  v.  Boston  etc.  B.  B.  Co.,  99  Me.  343,  105  Am. 
St.  Bep.  283,  59  Atl.  534,  68  L.  B.  A.  390,  following  rule. 

8  Wall.  236-240,  18  L.  48,  TEBBITOBY  v.  LOCKWOOD. 

Syl.  2  (VI,  494).    Quo  warranto — Parties. 

Approved  in  dissenting  opinion  in  McDaid  v.  Territory,  1  'Okl. 
112,  30  Pac.  444,  majority  upholding  territorial  court's  jurisdiction  to 
issue  mandamus  to  compel  townsite  trustees  to  issue  deed  to  party 
they  have  decided  is  entitled  thereto,  and  from  whom  they  withhold 
deed  merely  because  there  is  right  to  appeal  from  their  decision. 

3  Wall.  257-268,  18  L.  271,  NEWELL  v.  NOBTON  AND  SHIP. 

Syl.  1  (VI,  496).    Admiralty — Dismissal  as  to  part  of  defendants. 

Approved  in  The  San  Bafael,  141  Fed.  280,  where  exceptions  to  libel 
against  vessel  and  owner  sustained  for  misjoinder,  libel  may  be 
amended  to  declare  against  vessel  alone;  Graham  v.  Oregon  etc.  Nav. 
Co.,  134  Fed.  693,  upholding  amendment  of  libel  in  admiralty  to  show 
jurisdiction. 

3  Wall.  268-275,  18  L.  165,  THE  OTTAWA. 

Syl.  8  (VI,  498).     Collision — Vigilant  lookout  necessary. 

A.pproved  in  Brigham  v.  Luckenbach,  140  Fed.  326,  applying  rule 
where  master  was  lookout  and  was  in  pilot-house;  The  Sitka,  132  Fed* 
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S64,  holdiiig  steamer  leaving  anchorage  at  night  liable  for  collision 
with  steamer  paBsing  with  tow^  where  steamer's  lookout  not  vigilant; 
The  Tarpon,  132  Fed,  278,  applying  rule  where  steamer  collidtd  with 
drifting  scow;  The  Echo,  131  Fed.  631,  master  of  steamer  on  roof  of 
boat  IS  not  proper  lookout;  The  Dauntless,  129  Fed.  722,  64  C*  C«  A. 
243,  holding  steamer  at  fault  for  collision  in  river  with  launch. 

3  Wall.  294-304,  18  L,  38,  HAVEMEYEB  v.  IOWA  COUNTY. 

Syl,  2  (TT,  49^).     Impairment  of  contracts  by  decisions. 

Approved  in  Commrs.  of  Onslow  Co.  v.  Tollman,  14$  Fed.  763,  fed- 
eral courts  put  own  construction  on  state  constitution  where  at  time 
of  issuance  of  county  aid  bonds  there  was  no  state  construction  of 
constitutional  provision  relating  thereto. 

3  WalL  310  315,  18  L,  179,  THE  GBANITE  STATE. 

9yl.  1  (VI,  502).     Fault  where  barge  moored  out  of  track. 

Distinguished  in  The  Millville,  137  Fed.  975,  vessel  moored  at  end 
of  pier  on  dark  night  in  narrow  channel  constantly  traversed  by  craft 
and  not  having  lights,  cannot  recover  for  collision  with  passing  tow. 

ByL  2  (VI,  502).    Collision — Fault  where  moored  vessel  atruck. 

Approved  in  The  Begama,  150  Fed.  324,  fact  that  moving  vessel 
colliding  with  moored  barge  not  exonerated  because  being  handled 
by  tigs  controlling  her  movements,  unless  defense  pleaded  and  proved; 
Eebstock  v.  Gilchrist  Transp,  Co.,  132  Fed.  177,  vessel  moored  at  side 
of  channel  opposite  bend  not  liable  for  coliisioti  with  tow  where  ihe 
was  not  in  channel. 

Syl.  3  (VI,  503).     Damages— Cost  of  repairs. 

Approved  in  The  Mobita,  147  Fed.  883,  measure  of  damages  for  total 
loss  of  vessel  by  collision  is  market  value  at  time  of  loss  determiuablt 
from  opinions  of  experts. 

3  WaU.  315  320,  18  L.  7«,  THE  SUFFOLK  CO,  v.  HAYDEN. 

Syl*  1  {VI,  504).     Abandonment  of  patent — Second  applieatioD. 

Approved  in  Kinnear  Mfg.  Co.  v.  Wilson,  142  Fed.  973,  where, 
pending  application  for  patent  and  after  notice  of  rejection  of  one 
of  claims,  applicant  applied  for  another  patent  in  which  he  incor- 
porated claim  substantially  like  rejected  one,  and  after  allowance  of 
last  ho  canceled  rejected  claim  of  first,  there  was  no  abandonment 
of  claim  as  allowed;  Thomson-Houston  Elcc.  Co.  v.  Black  River  Tr. 
Co.,  135  Fed.  764,  68  C.  C.  A.  461,  upholding  Van  Depoeli  reissue  No. 
11,872,  for  traveling  contract  for  electric  railroads. 

Syl.  2    (VI,  604),    Patents — Second  application. 

Approved  in  Bodge  Coal  Storage  Co.  v.  New  York  etc.  B.  R.  Co., 
339  Fed.  982,  holding  void  Friz  &  Beaumont  patents  Nos.  668,960 
and  688,111,  for  coai  storage  apparatus  granted  on  division  of  lajse 
■pplicatioB, 
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Syl.    5    (VI,    505).    Infringement — Damages — Value    of   use. 

Approved  in  Brown  v.  Lanyon,  148  Fed.  839,  action  at  law  not 
maintainable  for  sole  purpose  of  recovering  profits  which  infringer 
of  patent  has  made;  Dolen  v.  City  of  Boston,  138  Fed.  409,  owner 
of  patent  may  recover  from  user  of  infringing  device  as  profits 
amount  saved  by  substitution  of  such  device. 

3  Wall.  327332,  18  L.  177,  THOMPSON  v.  LEE  COUNTY. 

Syl.  4  (VI,  510).    Betrospective  curative  bond  acts. 

Approved  in  Whitloek  v.  Hawkins,  105  Va.  259,  53  8.  E.  406, 
upholding  act  of  1906,  confirming  assessments  made  in  compliance 
with  act  of  1903. 

3  Wall.  332334,  18  L.  42,  MINNESOTA  CO.  v.  NATIONAL  CO. 

Syl.  1  (VI,  513).    Law  not  changed  where  court's  personnel  changed. 

Approved  in  Lockhart  v.  Leeds,  12  N.  M.  164,  76  Pac.  314,  judg- 
ment against  plaintiff  on  bill  to  declare  mine  location  void  for 
fraud  and  collusion  by  defendants  and  violation  of  agreement  to 
locate  claim  for  plaintiff  bars  suit  to  have  property  declared  to  be 
held  in  trust. 

(VI,  513).  Miscellaneous.  Cited  in  State  y.  Jennings,  47  Fla.  321, 
35  So.  993. 

3  Wall.  334347,  18  L.  257,  BUCK  v.  COLBATH. 

Syl.  2   (VI,  514).    Custodia  legis — Property  seized  under  process. 

Approved  in  In  re  Moody,  131  Fed.  529,  bankruptcy  court  may,  by 
receiver,  take  property  in  possession  of  adverse  claimant,  which 
is  alleged  to  have  been  fraudulently  transferred,  and  may  determine 
question  of  ownership;  Tobin  v.  Central  Vermont  By.  Co.,  185  Mass. 
341,  70  N.  E.  433,  where  railroad's  assets  sold  by  federal  receiver, 
state  court  has  no  jurisdiction  of  action  for  personal  injuries  sus- 
tained by  employee  of  receiver;  French  v.  White,  78  Vt.  96,  62  Atl. 
36,  2  L.  B.  A.  (N.  S.)  804,  property  vesting  in  bankruptcy  trustee 
is  not  subject  to  state  attachment. 

Syl.  6   (VI,  517).    Process  directing  seizure — Liability  of  ofBlcer. 

Approved  in  McKnight  v.  United  States,  130  Fed.  666,  65  C.  C. 
A.  37,  sheriff  liable  for  levying  attachment  against  man  on  Indian 
wife's  cattle  on  reservation  which  bore  her  own  and  Indian  De- 
partment's brands,  though  running  with  husband's  cattle. 

Syl.   8    (VI,   519).     Concurrent   jurisdiction — ^Priority. 

Approved  in  Guaranty  Trust  Co.  v.  North  Chicago  St.  B.  Co., 
130  Fed.  807,  65  C.  C.  A.  65,  pendency  in  federal  court  of  cred- 
itor's suit  against  street  railway  for  which  receiver  appointed, 
but  whose  road  is  operated  under  lease  by  federal  receiver  of  lessee 
does  not  bar  state  to  enjoin  delivery  of  new  lease. 
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Syl.  10  (VI,  520)*    State  tuit  against  marshal — Wrongful  seizure. 

Approved  in  Guaranty  Trust  Co.  v.  North  Chicago  8t.  B.  Co., 
130  Fed.  805,  806,  65  C.  C.  A.  65,  pendency  in  federal  crvurt  of 
creditor *8  suit  against  street  railway  for  which  receiver  appointed^ 
but  whose  road  is  operated  under  lea?e  by  federal  receiver  of  leasev, 
does  not   bar  state  suit  to   enjoin   delivery  of  new  lease. 

Distinguished  in  In  re  Mertens,  131  Fed.  515,  where  sale  of 
Ifoods  is  rescinded  by  seller  for  fraud  after  buyer  *b  bankruptcy^ 
bankruptcy  court  may  enjoin  claimant  from  suing  receiver  in  state 
eaurt   for    conversion    of   proceeds. 

3  Wall.  3S2-387,  18  L.  164,  McGUIRE  v.  THE  COMMONWEALTH. 

Syl.  2   (VI,  524),     Error  to  court  rendering  final  decree. 

Distinguished  in  Kentucky  v.  Powers,  139  Fed.  489,  upholding 
right  of  removal  of  critninal  case  to  federal  court  where  defendant 
denied   equal   protection   of  laws  in   selection  of  jury. 

3  Wall.  387-396,  18  L.  226,  McGUIRE  v.  THE  COMMONWEALTH. 

Byl.  1  (VI,  525).    Federal  liquor  license— State  law. 

Approved  in  In  re  Heff,  197  U.  S.  505,  49  L.  855,  25  Sup.  Ct 
S06,  sale  of  liquor  within  atate  to  Indian,  to  whom  allotment  mads 
under  Act  of  1887,  violates  29  8tat,  506»  c.  109;  Hodge  v.  Muscatine 
Co.,  196  U,  8,  280,  49  K  481,  25  Sup.  Ct.  237,  upholding  Iowa  Code, 
§  5007,  making  tax  imposed  thereby  on  business  of  selling  cigarettes 
lien  on  premises  where  cigarettes  sold;  Newton  v,  McKay,  130  Iowa, 
599,  102  N.  W.  828,  Code,  §§  2433,  2447,  relating  to  mult  tuies  on 
sale  of  liquor,  impose  tax  and  not  license,  and  is  collectible  by 
summary   proceedings.     Sec    104    Am.    St.    Bcp,    314,    note. 

3  Wall.  396-407,   18  L.  34,  COMSTOCK  v.   CEAWFORD. 

SyL   1    (VI,  526).     Judgment — Collateral  attack  for  irregularitiei. 

Approved  in  White  v.  Martin,  2  Alaska,  498,  judgment  of  probate 
court  decreeing  person  insane  and  appointing  guardian  of  his  estate 
Is  not  collaterally  attackable;  Bercsford  v.  American  Coal  Co.,  124 
Iowa,  37,  98  N.  W.  903,  questiou  of  defect  in  administrator's  bond 
eannot  be  raised  in  action  brought  by  administrator;  Larson  v. 
Union  P,  B.  Y.,  70  Neb.  266,  97  N.  W.  315,  appointment  of  admin- 
istrator contrary  to  Comp.  St.  1901,  c,  23,  $  173,  providing  order 
of  appointment,  not  collaterally  attaclcable. 

SyL  1   (VI,  527).     Collateral  attack  on  probate  sale. 

Approved  in  Threadgill  v.  Colcord,  16  Okl.  470,  85  Pae,  710, 
where  purchaser  at  mailer's  ?ale  under  decree  it  party  to  suit^ 
Jm   cjumot   coUaterallj   attaek   decrie. 
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8  Wall.  407-420,  18  L.  182,  UNITED  STATES  v.  HOLIDAY. 

Sjl.  1  (YI,  528).  Circuit  and  district  courts'  criminal  jurisdic- 
tion. 

Approved  in  Renfrow  v.  United  States,  3  Okl.  166,  41  Pac.  90,  sale 
of  liquor  to  Indian  who  has  received  allotment  of  land  in  Kansaa 
and  become  elector  of  state    violates  Bev.  St.,  S  2139. 

Syl.  3   (VI,  529).     Commerce  with  Indians — Sale  of  liquor. 

Approved  in  Renfrow  v.  United  States,  3  OkL  170,  171,  41  Pac.  91, 
sale  of  liquor  to  Indian  who  has  received  allotment  of  land  in 
Kansas  and  become  elector  of  state,  violates  Rev.  St.,  S  2139. 

3  Wall.  420424,  18  L.  263,  DE  SOBRY  v.  NICHOLSON. 

Syl.  2   (VI,  530).    Jurisdiction — New  contract  by  diverse  citizen. 

Approved  in  Paige  v.  Town  of  Rochester,  137  Fed.  665,  where 
assignee  of  town  railroad  aid  subscription  could  sue  alone  in  federal 
courts,  he  and  his  assignees  can  sue  there  together. 

3  Wall.  448-460,  18  L.  245,  GREEN  v.  VAN  BUSKIRK. 

Syl.  1  (VI,  534).    To  what  court  error  issues. 

Distinguished  in  Kentucky  y.  Powers,  139  Fed.  489,  upholding 
right  of  removal  of  criminal  case  to  federal  court  where  defendant 
denied  equal  protection  of  laws  in  selection  of  jury. 

3  WaU.  451460,  18  L.  197,  THE  SALLY  MAGEE. 

Syl.  2  (VI,  534).    Bill  of  lading  vests  title  in  consignee. 
See  105  Am.  St.  Rep.  355,  note.. 

3  Wall.  460-478,  18  L.  265,  SIMPSON  v.  DALL. 

Syl.  2  (VI,  535).  Secondary  evidence — Exhaustion  of  means  of 
discovery. 

Approved  in  Brown  v.  Harkins,  131  Fed.  66,  65  C.  C.  A.  301, 
refusing  secondary  evidence  of  contents  Qf  books  of  distiller  where 
books  had  been  taken  from  him  by  collector  and  removed  to  lat- 
ter's  office,  and  thence  to  revenue  agent's  office,  and  proof  made  of 
search  in  latter 's  office  but  not  in  collector's;  Avery  v.  Stewart, 
134  N.  C.  295,  296,  46  S.  E.  522,  523,  testimony  of  witness  that  he 
received  certain  letter,  and  that  it  was  lost  and  he  could  not  find  it, 
does  not  warrant  admission  of  secondary  evidence. 

3  Wall.  478-494,  18  L.  88,  BEARD  v.  FEDERY. 

Syl.  1  (VI,  536).    Land  patent — ^Relation  back. 

Approved  in  United  States  v.  Anderson,  194  U.  S.  399,  48  L.  1039, 
24  Sup.  Ct.  716,  government  cannot  retain,  as  against  grantees  of 
indemnity  railroad  lands,  sum  collected  for  removal  of  stone  and 
timber  during  period  between  selection  of  lands  and  approval  of 
selection;  Peyton  v.  Desmond,  129  Fed.  12,  63  C.  C.  A.  651,  home- 
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Btead  patentee  may  recover  \'alue  of  timber  wrongfully  cut  and  re- 
moved from  land  after  imtlation  of  claim  and  prior  to  issuance  of 
patent. 

a  WaU.  495  514,  18    K  207,  BANK    FOB    SAVINGS  v.  THE  COL 
LECTOR. 

SyL  2   (VI,  538),     Bank  defined. 

Approved  in  Hamilton  Nat.  Bank  v,  Axneriean  Loan  *  T.  Co.,  66 
Neb.  72,  92  N.  W.  191,  corporation  organized  to  negotiate  loans, 
purchase  and  sell  notes  and  mortgages  and  receive  deposits  and 
execute  trusts,  ta  bank  whose  stockholders  are  liable  under  Const., 
art.   lib,   I   7. 

3  Wall.  564-566,  18  L,  168,  THE  DUOBO. 

SyL  1   (VI,  541).     Frivolous  appeals  condemned. 

Approved  in  McCourt  v.  Singers-Bigger,  150  Fed.  104,  decree  ad- 
judging  subsequent  issues  not  determined  by  earlier  decree  which 
was  basis  of  appellate   mandate  is  appealable. 

3  WalL  573  e03,  18  L.  229,  VAN  ALLEN  r.  THE  ASSESSORS. 
SyL  1   (VT,  541).     Uniformity— State  tax  on  national  bank  sharet. 
Approved   in   First    National   Bank   v,   Douglas   Co.,    124   Wis.   21, 

102  N.  W,  317,  real  estate  belonging  to  national  bank  acquired  with 
and  constituting  part  of  capital  stock  is  exempt  from  taxation. 

SyL  2  (VI,  542).     State  tax  on  national  bank  shares. 

Approved  in  People  ^s  Sav.  Bank  v*  Jjayman,  134  Fed.  638,  under 
Code  Iowa,  {  1322,  savings  bank  not  entitle^  to  deduction  of 
amount  of  government  bonds  held  by  it,  in  making  assesamenti' 
Consolidated  Nat.  Bank  v.  Pima  Co.,  5  Ariz.  150^  48  Pac,  295,  up- 
holding Acta  Ariz.,  April  13,  1893,  taxing  shares  of  stock  in  national 
bank;  First  National  Bank  v.  City  of  Independence,  123  Iowa,. 
484,  99  N.  W.  143,  in  estimating  value  of  stock  in  bank  for  purpose 
of  taxation,  value  of  government  bonds  owned  by  bank  may  be 
considered. 

8yl.  3  (VI,  544).     Tax  on  national  bank  shares  not  on  capital. 

Approved  in  Delaware  etc.  B.  R.  Co.  v.  Pennsylvania,  198  U.  8. 
354,  49  L,  1082,  25  Sup.  Ct.  669,  value  of  coal  mined  by  domcBtic 
corporation  in  state  but  situated  elsewhere  cannot  be  considered  in 
appraising    capital    stock    for    taxation;    Wilkena    Co.    v.    Baltiraore* 

103  Md,  313,  63  Atl.  565,  under  Gen.  Laws  1904,  art.  81,  (9  2,  4, 
where  principal  place  of  business  of  foreign  corporation  was  within 
state,  fact  that  four  fifths  of  preferred  stock  was  held  by  residents 
and  taxable  did  not  exempt  corporation's  tangible  property  within 
state;  Stroh  ?.  Detroit,  131  Mich.  116,  90  N.  W.  1032,  under  Pub. 
Acts  1893,  No.  206,  S  8,  shares  in  foroi^  corporations  are  exempt 
from  taxation  when  its  property   is  taxable  in  state;   Old  National 
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Bank  v.  State,  58  W.  Ya.  561,  562,  52  S.  E.  495,  government  bonds 
held  by  national  bank  as  part  of  its  capital  are  not  taxable  by 
•ounty;  First  National  Bank  v.  Douglas  Co.,  124  Wis.  22,  102  N.  W.  318, 
real  estate  belonging  to  national  bank  acquired  with  and  constituting 
part  of  capital  stock  is  exempt  from  taxation;  dissenting  opinion 
in  Consolidated  Nat.  Bank  v.  Pima  Co.,  5  Ariz.  151,  48  Pac.  295, 
majority  upholding  Acts  Ariz.,  April  13,  1893,  taxing  shares  of 
stock  in  national  bank. 

8  Wall.  636642,  18  L.  262,  YOUNG  v.  GUILBEAU. 

Syl.  5  (VI,  550).    Delivery  of  deed  essential  to  transfer. 

Approved  in  Brumby  v.  Jones,  141  Fed.  323,  bankruptcy  court 
cannot  entertain  plenary  suit  by  third  person  to  cancel  satisfac- 
tion of  mortgage  and  declare  trust  in  bankrupt's  mortgaged  prop- 
erty, which  is  not  in  possession  of  his  trustee. 

3  Wall.  654-672,  18  L.  79,  EOGERS  v.  BURLINGTON. 

Syl.  1  (VI,  550).  Bill  of  exceptions  unnecessary  to  review  de- 
murrer. 

Approved  in  Nichols  v.  Board  of  Commrs.  of  Weston  Co.,  13  Wyo. 
8,  76  Pac.  682,  final  judgment  unsupported  by  pleadings  or  findings 
may  be  vacated  on  error,  on  record  proper  without  bill  of  excep- 
tions. 

Syl.  3  (VI,  551).    Municipalities  controllable  by  legislature. 
See  97  Am.  St.  Bep.  349,  note. 

3  WaU.  688-703,  17  L.  268,  UNITED  STATES  v.  DASHIEL. 
•    Syl.  2  (VI,  555).    Appeal  does  not  affect  property  executed  on. 

Approved  in  Thalheim  v.  Camp  Phosphate  Co.,  48  Fla.  195,  37  So. 
525,  Be  v.  St.  1892,  S  1272,  does  not  restore  personalty  previously 
levied  on  to  possession  of  execution  defendant,  nor  impair  lien  of 
elocution  levy. 

8  Wall.  713-743,  18  L.  96,  OILMAN  v.  PHILADELPHIA. 

Syl.    2    (VI,   556).     Congressional   control    of   navigable    waters. 

Approved  in  United  States  v.  Union  Bridge  Co.,  143  Fed.  386,  up- 
holding power  of  government  to  compel  alteration  of  bridge  over 
navigable  stream  where  it  obstructs  navigation. 

Syl.  6  (VI,  558).  Exclusiveness  of  congressional  commerce  regu- 
lations. 

Approved  in  United  States  v.  Union  Bridge  Co.,  143  Fed.  391, 
392,  upholding  power  of  government  to  compel  alteration  of  bridge 
over  navigable  stream  where  it  obstructs  navigation. 

Syl.  9  (VI,  562).    State's  concurrent  exercise  of  power. 
Approved   in   Manigault   v.    Springs,  199  U.   S.    478,   50    L.   278, 
26  Sup.  Ct.  127,  upholding  right  of  state  to  build  dam  across  former 
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navigable   stream   to    promote    general   bealtli;  Kaasa«   Citf   ete«  B. 

B.    Co.   y,   Vfiyguh   82    Misa.   231,   33    So.   967,  61   L.    B.    A,   578,  in 

absence  of  coogressiooal  regulation  state  ma^  authorize  erectioo  of 
bridge   acroas  navigable   MtreatD. 

SyJ.  10  (VI,  562).  Police  power — Regulation  of  Uc|uor  and 
quarantine.  * 

Approved  in  Chicago  etc.  By.  Co.  v.  niinois,  200  U,  8.  592,  50 
Ij.  609,  26  Sup.  Ct.  341,  Illinois  drainage  commissionera  may  impose 
on  railroad  entire  cost  of  removing  and  rebuilding  bridge  made 
necessary  by  deepening  of  channel. 


IV  WALLACE. 


4  Wan,  2142,  18  L.  281,  EX  PABTE  MILLIGAN. 

Sjl,   2    (YI,  566).     Habeas   corpus   as  matter  of  right. 

Approved  in  In  re  BurkoU,  2  Alaska,  110,  habeaa  corpus  does  not 
lie  where  priBoner  conned  under  sentence  at  hard  labor  when 
statute    does    not    authorize    hard    labor. 

8yL   11    (VI,  569).     When   martial  law  justified. 

See  98  Am.  St.  Bep.  774,  note. 

8yL  12   (YI,  509),    Court-martial— -Trial  of  nonmOitary  person. 

Bee  111  Am  8t.  Bep,  936,  note. 

4  Wall.  158*163,  18  L.  354,  UNITED  STATES  v.  HOFFMAK. 

Syl   1   (VI,  572).     Nature   of  writ   of   prohibition. 

See  111  Am,  St.  Bep,  969,  note. 

SyL   4   (VI,   573).     Prohibition   not   issuable   when. 

Approved  in  State  v.  By  an,  180  Mo.  52,  79  B.  W,  435,  where  state 
arbitration  board  has  applied  for  citation  in  contempt  praceedinga 
for  failure  to  testify  before  board,  prohibition  to  restrain  circuit 
judge  before  iaauance  of  citation  ia  premature. 

4  Wall.  177-181,  18  L.  381,  BAILBOAD  CO.  v.  BOCK. 

SyL    3    (VT,   576).     Federal    question — ^Impairment    of    con  tracts. 
Cited  in  State  ex  rel.   Louisiana  Imp«  Co.  v.  Board  of  Assesaon^ 
111  La.  1001,  36  So.  98,  arguendo. 

4  Wall.  182-185,  18  L.  319,  UNITED  STATES  v,  DASHIEL. 
Syl.  1   (VI,  577).     Officer*!  liability  for  lots  by  robbery. 
Approved  in  Van  Trees  v.  Territory ,  7  Okl.  363,  54  Pac.  498*  fact 

that    county    moneys    d*?po8ited    in    solvent    bank    which    afterward 

failed  ia  no  defense  to  action  on  treai^yrer^B  bond« 
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4  Wan.  186,  187,  18  L.  321,  UNITED  STATES  v.  ALLSBUBY. 

SyL  1  (VI,  579).    Surety's  liability  not  greater  than  principal's. 

Approved  in  Hardaway  v.  National  Surety  Co.,  150  Fed.  482, 
following  rule. 

4  Wall.  187-189,  18  L.  333,  LEFTWICH  v.  LECANU. 

Syl.  1   (VI,  579).    Bill  of  exceptions— Exhibits. 

Approved  in  Tracy  v.  Carver  Coal  Co.,  57  W.  Va.  590,  50  8.  B. 
826,  applying  rule  to  evidence  taken  down  and  transcribed  by  short- 
hand reporter. 

4  Wall.  189196,  18  L.  416,  MAYOB  v.  SHEFFIELD. 

Syl.   2    (VI,  580).    Municipality's  liability   for   defective   streets. 

Approved  in  City  of  Guthrie  v.  Swan,  5  Okl.  783,  51  Pac.  564,  fol- 
lowing  rule. 

4  Wall.   196-204,  18  L.  322,  CHBISTY  v.  PEIDGEON. 

Syl.  2   (VI,  582).    Following  state   decisions. 

Approved  in  Beed  v.  Mann,  148  Fed.  749,  where  claimants  of  con- 
flicting mining  locations  conveyed  interests  to  trustee  to  adjust 
controversy,  equitable  interest  of  beneficial  owners  under  trust 
agreement  was  seizable  under  execution;  Whitman  v.  Atkinson, 
130  Fed.  761,  65  C.  C.  A.  185,  applying  rule  to  action  against  stock- 
holders on  statutory  liability  under  Kan.  Gen.  St.  1889,  c.  23, 
SS  32,  44;  York  v.  Washburn,  129  Fed.  567,  569,  64  C.  C.  A.  132, 
oral  contract  for  letting  of  realty  located  in  Minnesota  for  more 
than  one  year,  not  complying  with  statute  of  frauds  of  such  state, 
is  not  void  and  lessee  cannot  recover  earnest-money. 

4  Wall.   210-220,  18  L.  339,  WITHERSPOON  v.  DUNCAN. 

Syl.   1    (VI,  582).    Following  state   construction   of  tax  laws. 

Approved  in  Hertzler  v.  Freeman,  12  N.  D.  189,  96  N.  W.  295, 
assessment  of  realty  in  name  of  another  than  owner  does  not  render 
tax    void. 

Syl.  3  (VI,  583).    When  public  land  becomes  taxable. 

Approved  in  United  States  v.  Detroit  Timber  etc.  Co.,  200  U.  8. 
338,  50  L.  506,  26  Sup.  Ct.  282,  bona  fide  purchaser  of  standing 
timber  from  holder  of  receiver's  final  certificate  of  purchase,  on 
avoidance,  for  entryman's  fraud,  of  subsequent  patents,  need  not 
account  to  government  for  timber  cut;  Hodges  v.  Colcord,  193 
U.  S,  196,  48  L.  679,  24  Sup.  Ct.  433,  one  who  by  contract  induced 
relinquishment  in  local  land  office  of  homestead  entry  made  by 
disqualified  entryman  has  right  of  entry  though  settlement  made 
between  homestead  entry  and  initiation  of  contest;  Oklahoma  City 
V.  McMaster,  12  Okl.  588,  73  Pac.  1017,  rights  of  one  making  home- 
stead entrj  cannot  be  taken  away  for  public  use  except  by  com« 
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pensation  an^  due  process  of  law;  McMichael  ▼.  MuTphj^  12  Okl. 
160,  161,  70  Pac,  191,  and  Holt  v.  Murphy,  15  Okl.  18,  79  Pac.  267, 
both  holding  homestead  application  to  eater  land  alreadj  covered  by 
subuisting  homestead  entry  confers  no  rights  on  applicant;  Flana* 
gan  v.  Forsythe,  6  OkL  235,  50  Pac.  155,  after  final  proof  made  and 
patent  for  homestead  issued,  homestead  not  exempt  from  debta; 
^egarden   v.  Le  March  el,   129  Fed.  489,  arguendo. 

4  WalL  232  237.  18  L.  303,  HUGHES  ▼-  UNITED  STATES. 

Syl.   1   (VI,  587).    Land  patents  canceled  for  mistake. 

Approved  in  Southern  Pac.  B.  B.  Co.  v.  United  States,  200  XT.  9. 
351,  50  L.  511,  26  Sup.  Ct.  296,  upholding  equity  jurisdiction  over 
bill  by  government  to  cancel  patents  and  for  diacovory  of  tales  to 
bona  fide  purchasers  and  confirmation  of  their  titles. 

SyL  4   (YI,  589).     Requisiites  of  judgment  as  res  ad  judicata. 

Approved  in  United  States  Fastener  Co.  y.  Bradley,  143  Fed.  530, 
531,  applying  rule  in  suit  for  infringement  of  patent;  Bussell  v. 
Bussell^  134  Fed.  841,  67  C,  C.  A«  436^  question  expressly  determined 
by  equity  decree  affirmed  on  appeal  is  rea  adjudicata,  though  such 
question  not  considered  by  appellate  court;  Southern  Pac,  B.  B. 
-Co.  V.  United  States^  133  Fed.  661,  66  C.  C.  A.  581,  judgment  of  dis- 
missal without  prejudice  in  suit  by  government  against  railroad  to 
eancel  patents  is  not  bar  to  subsequent  suit  against  company  and 
purchasers  from  it  for  adjudication  of  title;  Goiser  Mfg.  Co.  v.  Berry, 
12  Okl.  194,  70  Pac.  205,  holding  right  of  possession  of  property 
involved  in  replevin  not  res  adjudicata;  Brakefield  v.  Lucas,  10 
OkL  587,  64  Pac.  11,  judgment  that  one  of  defendants  should  recover 
costs  and  that  th#*re  was  no  joint  lijibility  on  part  of  codefendants, 
la  not  res  adjudicata  against  first  defendant  in  suit  for  conversion 
of  subject  matter;  Harris  v.  Columbia  etc.  Co.,  114  Tonn.  339^  85 
S.  W,  90U,  adjudication  in  action  on  contract  that  action  not  main- 
tainable because  one  of  plaintiffs  was  foreign  corporation  which 
had  not  complied  with  law    is  not  res  adjudicata. 

4  WaU.  244  259,   18  U  SU,  NEW   YOBK   v.  THE  TAX  COMMIS- 

BIONEB8. 

Syl.  1  (VI,  591).  Uniform  state  taxation  of  national  banks. 
Approved  in  New  York  v.  State  Board  of  Tax  Commrs.,  199  U,  8. 
42,  50  L.  77,  105  Am,  St.  Bep.  702,  25  Sup.  Ct.  715,  special  franchise 
tax  imposed  by  N.  Y,  Laws  1899,  c.  712,  does  not  impair  obligation 
of  grant  to  operate  street  railway  in  New  York  in  payment  of  an- 
nual percentage  of  earnings;   Consolidated  Nat,  Bank  v.  Pima  Co., 

5  Ariz.  145,  48  Pac.  293,  evidence  of  failure  of  state  to  tax  shares 
in  building  and  loan  society  is  immaterial  in  determining  validity 
of  state  tax  on  national  bank  sbarcsi;  Commonwealth  v.  Citizens'  Nat. 
Bank,  117  Kj.  955,  80  S.  W.  160,  upholding  AcU  1900,  p.  65^  c.  23, 
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providing  that  •  national  bank  is  liable  for  taxes  on  its  shares  of 
eapital  stock. 

Syl.  8  (YI,  591).    State  tax  on  national  bank  shares — ^Investments. 

Approved  in  Consolidated  Nat.  Bank  v.  Pima  Co.,  5  Ariz.  150,  48 
Pac.  295,  upholding  Act  Ariz.,  April  13,  1893,  taxing  shares  of  na- 
tional banks;  Wilkens  Co.  v.  Baltimore,  103  Md.  313,  63  Atl.  565^ 
where  principal  place  of  business  of  foreign  corporation  was  within 
state,  fact  that  four-fifths  of  preferred  stock  held  by  residents  did 
not  exempt  corporation's  tangible  property  within  state  from  taxa- 
tion; State  V.  Shryack,  179  Mo.  438,  78  S.  W.  811,  under  Laws  1895, 
p.  242,  bank's  realty  assessed  against  corporation  and  shares  of  stock 
assessed  in  names  of  shareholders;  People  v.  Beardon,  184  N.  T.  451, 
112  Am.  St.  Eep.  641,  77  N.  E.  976,  upholding  Laws  1905,  pp.  474, 
477,  taxing  transfers  of  stock  in  foreign  and  domestic  corporations. 

4  Wall.  277-332,  18  L.  356,  CUMMINGS  v.  MISSOURL 

Syl.  5  (VI,  597).    Ex  post  facto  law  defined. 

Approved  in  State  v.  Rooney,  12  N.  D.  151,  95  N.  W.  515,  uphold- 
ing Laws  1903,  c.  99,  substituting  penitentiary  for  county  jail  as 
place  of  confinement  pending  execution,  as  applied  to  one  convicted 
prior  to  its  passage;  dissenting  opinion  in  State  v.  Barrett,  138  N.  C. 
654,  50  S.  E.  514,  majority  upholding  Laws  N.  C.  1903,  p.  749,  c. 
434,  prohibiting  sale  of  liquor  and  making  keeping  of  liquor  in 
more  than  quart  quantities  presumptive  evidence  of  keeping  it  for 
sale. 

4  Wall.  333-399,  18  L.  366,  EX  PARTE  GARLAND. 

Syl.  2  (VI,  600).    Ex  post  facto  laws. 

Approved  in  State  v.  Rooney,  12  N.  D.  151,  95  N.  W.  515,  uphold- 
ing Laws  1903,  c.  99,  substituting  penitentiary  for  county  jail  as 
place  of  confinement  pending  execution,  as  applied  to  one  convicted 
prior  to  its  passage. 

Syl.  3  (VI,  601).    Admission  of  attorneys  in  judicial  act. 

Approved  in  In  re  Branch,  70  N.  J.  L.  548,  57  Atl.  437,  holding 
▼oid  act  of  1903,  requiring  supreme  court  to  recommend  law  clerks 
for  admission  without  examination;  State  v.  Mosher,  128  Iowa,  87, 
103  N.  W.  107,  arguendo. 

Syl.  6  (VI,  603).  Pardoning  power  not  subject  to  legislative  con- 
troL 

Approved  in  Territory  v.  Richardson,  9  Okl.  586,  60  Pac.  246,  49 
L.  B.  A.  440,  where  pardon  granted,  proceedings  against  defendant 
must  be  dismissed. 

Syl.  8  (VI,  605).    Pardoned  person  not  excluded  from  privileges. 

Approved  in  Pite  v.  State,  114  Tenn.  656,  88  S.  W.  943,  upholding 
statute  authorizing  commutation  of  sentence  for  good  behavior  and 
defining  credits  allowed. 
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4  Wall.  409-411,  18  lu  432,  GILMAN  v.  LOCKWOOD. 

SyL  1  (VI,  607).    Insolvencj  Uw^Impairment  of  contracts. 

Approved  in  In  re  Salmon,  143  Fed.  405,  Rev.  St.  Mo.  1899,  §§ 
1305,  1306,  making  it  duty  of  Secretary  of  State  to  take  charge  ot 
bank  whose  capital  impaired  and  providing  for  appointment  of  re* 
ceiver  to  wind  up  affairs,  is  insolvency  law,  saspended  by  bankruptcy 
act 

4  Wall.  411-431,  18  L.  397,  THE  MOSES  TAYLOR. 

SyL  7  (VI,  611),     Admiralty — Exclusive  federal  jurisdiction. 

Approved  in  The  San  Rafael,  141  Fed.  280,  admiralty  jurisdiction 
to  enforce  lien  for  maritime  tort  not  affected  by  state  statute  limiting 
time  within  which  liens  on  vessels  given  thereby  must  be  enforced; 
Fredericks  v.  Jas,  Rees  it  Sons  Co.,  135  Fed.  731,  68  C.  C.  A.  368, 
lien  to  be  enforced  by  proceeding  in  rem,  given  by  state  for  repairs 
or  supplies  to  vessel  in  home  port,  is  enforceable  in  admiralty; 
John  Mcunier  Gun  Co.  v.  Lehigh  Valley  etc.  Co.,  123  Wis.  148,  101  N, 
W.  388,  action  against  carrier  for  damages  to  goods  shipped  is  not 
maritime,  though  answer  alleges  goods  shipped  by  water  and  were 
damaged  by  perils  of  navigation;  Arnold  v.  Eastin,  116  Ky.  699,  76 
a  W.  656,  arguendo. 

4  WaU.  435  447,  18  U  419,  ROCK  ISLAND  COUNTY  SUPERVISORS 
V,    UOTTED   STATES, 

Byl,  3  (YI,  616).     Mandamui  to  compel  mandatory  tax. 

Approved  in  United  States  v.  Cornell  Steamboat  Co.,  202  U.  S.  IM, 
50  L,  991,  26  Sup.  Ct,  648,  upholding  137  Fed.  458,  69  C.  C.  A.  603, 
holding  under  Rev.  St.,  §  2984,  Secretary  of  Treasury  cannot  arbi- 
trarily refuse  to  allow  refund  of  duties  therein  provided  for;  Corliss 
V.  Highland  Park,  132  Mich.  161,  95  N,  W.  416,  where  village  con- 
tracted for  construction  of  sewers  and  assessment  therefor  was  in- 
valid, village  must  make  new  assessment  sot  exceeding  five  per  cent 
of  valuation  of  sewer  district  and  assess  balance  to  village  at  large; 
Jones  V.  Madison  Co.  Cooimrs.,  137  N.  C,  592,  50  S.  E.  295  (on  rehear- 
ing), Laws  1903,  p.  490,  c.  289,  authorizing  county  commissioners  to 
issue  funding  bonds,  is  mandatory;  Jordan  v.  Duvis,  10  Okl.  332,  61 
Pae.  1063,  St.  Okl.  1893,  §  5820,  relating  to  teacher's  certificates,  im- 
poses on  county  superintendent  imperative  duty  to  indorse  proper 
certificates  when  presented  to  him;  Theis  v.  Commrs.  of  Washita 
Conniy,  9  Ok],  653,  60  Pac.  608,  where  county  commissioners  have 
issued  bridge  warrants  in  accordance  with  statute,  and  have  failed 
to  levy  tax  to  liquidate  warrants,  maodatnus  and  not  action  for 
money  judgment  is  remedy  of  warriint-holders;  dissenting  opinion  in 
Battery  Park  Bank  v,  Madison  Co.  Commrs.,  135  N.  C.  240,  47  S.  E. 
1018,  majority  holding  Laws  1903,  p.  490,  c.  289,  authorizing  county 
comnxissioners  to  issue  funding  bonds^  is  not  mandatory* 
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4  Wall.  447-458,  18  L.  377,  DAVIDSON  v.  LANIEB. 

Syl.  8  (YI,  621).    Delivery  of  note  signed  in  blank. 

Approved  in  Theard  v.  Gueringer,  115  La.  246,  38  So.  981,  where 
note  for  $2,600  executed  by  maker  to  own  order  and  indorsed  by  her 
in  blank  left  it  with  notary,  who  sold  it  before  maturity,  telling 
buyer  it  had  been  reduced  $600,  purchaser  has  good  title  to  extent 
of  price  paid. 

4  Wall.  459-463,  18  L.  433,  BEADLEY  v.  PEOPLE. 

Syl.  1  (VI,  621.)     Uniformity — State  tax  on  national  bank  shares. 

Approved  in  Old  National  Bank  v.  State,  58  W.  Va.  562,  52  S.  E. 
495,  government  bonds  held  by  bank  as  part  of  capital  not  taxable  by 
county;  dissenting  opinion  in  Consolidated  Nat.  Bank  v.  Pima  Co.,  5 
Ariz.  151,  48  Pac.  295,  majority  upholding  Act  Ariz.,  April  13,  1893, 
relating  to  taxation  of  shares  of  national  banks. 

Distinguished  in  Consolidated  Nat.  Bank  v.  Pima  Co.,  5  Ariz.  150, 
48  Pac.  295,  upholding  Act  Ariz.,  April  13,  1893,  relating  to  taxa- 
tion of  national  bank  shares. 

4  Wall.  463-474,  18  L.  423,  THOMPSON  v.  BOWIE. 

Syl.  1  (VT,  622.)     Evidence  must  be  relevant  to  issues. 

Approved  in  Dunn  v.  State,  162  Ind.  182,  70  N.  E.  523,  in  prosecu- 
tion for  murder,  where  accused  in  cross-examination  has  denied  state- 
ment admitting  prior  adultery,  rebuttal  evidence  of  such  statement 
ia  inadmissible. 

Distinguished  in  Bryan  ▼.  United  States,  133  Fed.  5.01,  66  C.  C.  A. 
369,  where  indictment  in  one  count  alleged  passing  of  counterfeit 
5-cent  pieces,  and,  in  another,  charged  possession  of  molds  for  25cenc 
pieces,  dismissal  of  latter  count  does  not  warrant  withdrawal  of 
evidence  introduced  thereunder,  where    it  shows  intent  under  former. 

4  Wall.  475-501,  18  L.  437,  MISSISSIPPI  v.  JOHNSON. 

Syl.  1  (VI,  623).    Mandamus — ^What  is  ministerial  duty. 

Approved  in  State  v.  Frazier,  114  Tenn.  520,  86  S.  W.  320,  denying 
mandamus  to  compel  board  of  election  inspectors  to  compare  vote  and 
declare  result  of  election;  State  v.  Brooks,  14  Wyo.  411,  84  Pac.  490, 
upholding  supreme  court's  jurisdiction  to  issue  mandamus  to  compel 
governor  to  grant  certificate  of  election  to  state  officer. 

Syl.  4  (VI,  624).    Federal  jurisdiction  to  enjoin  executive. 

Approved  in  Anthony  v.  Burrow,  129  Fed.  790,  federal  equity  court 
has  no  jurisdiction  to  order  state  officer  to  certify  nomination  of  cer« 
tain  person  as  candidate  for  Cooigress. 

4  Wall.  513-521,  18  L.  435,  PURCELL  v.  MINER. 

Syl.  1  (VI,  628).    Exchange  of  lands — Statute  of  frauds 
See  102  Am.  St.  Rep.  232,  note. 
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Bjl.  3  (VI,  629}*     Specific  performance  of  oral  contract  for  land< 
Approved  in  Kane  v.  Lu(?kman,  131  F<?<i.  612,  refusing  specific  per- 
formance of  oral  contract  for  purchase  of  cows  in  exchange  for  farm, 
difference  payable  In  caah. 

(VI,  628),  Miscellaneous.  Cited  in  State  ex  rel.  Louisiana  Imp.  Co. 
T.  Board  of  Assessors,  111  La.  lOOl,  36  So.  98. 

4    Wall.    522  535,    18    L.    335,    COMMISSIONER   OP    PATENTS    T* 
WITELEY. 

8yL  2  (YI,  631).     Mandamua^  when  lies. 
Cited  in  98  Am.  St.  Bep.  869,  87i,  note. 

4  Wall.  535-555,  18  L.  403,  VON  HOFFMAN  ▼.  CITY  OF  QUINCY. 

SyL  3  (VI,  632).     Statute  declared  void  only  in  clear  case. 

Approved  in  Board  of  Commra.  v.  Tollman,  145  Fed.  766,  upholding 
Laws  N.  C.  1885,  p.  439,  c.  233,  incorporating  railroad  and  aothori2^ 
log  issuance  of  county  aid  bouds. 

Syl*  5  (VI,  633).     Subsisting  laws  enter  into  contract. 

Approved  in  In  re  Thompson  Milling  Co.,  144  Fed.  316,  attorney'! 
fee  provided  for  in  note  is  not  "fixed  liability,**  provable  against 
bankruptcy  estate,  where  petition  filed  before  note  matured;  Welsh  ▼. 
Cross,  146  Cal.  624,  106  Am.  St.  Bep.  63,  81  Pac.  230,  amendment 
of  1897  to  Code  Civ.  Proc,  §  702,  extending  time  of  redemption,  doea 
not  apply  to  judgments  existing  at  time  of  its  passage. 

8yL  9  (VI^  636).    Obligation  of  contracts — Change  of  remedy. 

Approved  in  Graham  v.  FoUom,  200  U.  S,  252,  50  L,  468,  26  Sup. 
Ct.  245,  granting  mandamus  to  compel  county  authorities  to  levy  tax 
to  pay  judgment  on  township  bonds,  and  affirming  Ex  parte  Folsom, 
131  Fed.  504,  construing  3.  G.  coDstitutional  amendment  relating  to 
incorporation  of  townships  as  impairing  obligation  of  railroad  aid 
bonds  J  Gamble  v.  Rural  etc.  School  Dist.,  146  Fed.  118,  in  spite  of 
Iowa  Code.  1897,  §  3070,  amending  prior  statute,  and  limiting  recovery 
on  negotiable  paper  procured  by  fraud,  purchaser  with  knowledge 
from  innocent  holder  of  negotiable  school  bond  fraudulently  issued 
prior  to  amendment  could  recover  full  amount;  Harrison  v.  Reming- 
ton Paper  Co.,  140  Fed.  392,  Kan.  Laws  1898,  c.  10,  p.  27,  substituting 
auit  in  equity  by  receiver  of  corporation  to  collect  stockholder's  lia- 
bility  is  void  as  against  contracts  made  prior  to  its  passage;  Myers 
V.  Knickerbocker  Trust  Co.,  139  Fed.  116,  holding  void  Maryland  Act 
of  1904,  substituting  for  existing  remedy  to  enforce  stockholder's 
liability  suit  in  equity  on  behnlf  of  all  creditors,  as  against  prior 
creditors  who  had  brought  suit  under  prior  act;  Folsom  v.  Green- 
wood Co.,  137  Fed.  450,  69  C.  C.  A.  473,  where  statute  enabled 
township  to  issue  aid  bonds  and  authorized  officers  to  collect  taxes 
provided  for  in  statute,  state  could  not  deprive  bondholders  of 
remedy  thereby  provided;  Boise  Irr  etc.  Co.  v.  Stewart,  10  Idaho,  60, 
77  Fae.  32,  upholding  Lawa  H^03,  p.  223^  providing  that  certain  6tat»> 
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ments  and  maps  referred  to  in  §  37  thereof  should  be  evidence  on 
trial  of  action  to  establish  water  rights;  Miners'  etc.  Bank  v.  Snyder, 
100  Md.  65,  108  Am.  St.  Eep.  390,  59  Atl.  710,  68  L.  B.  A.  312,  up- 
holding Acts  1904,  p.  597,  c.  337,  substituting  bill  in  equity  on  behalf 
of  all  creditors  against  all  stockholders,  as  applied  to  creditor  who 
has  sued  stockholder  under  prior  law,  but  has  not  obtained  judgment. 

Syl.  10  (YI,  637).    Obligation  of  contracts — Change  of  tax. 

Approved  in  City  of  Ft.  Madison  v.  Ft.  Madison  etc.  Co.,  134  Fed. 
216,  67  C.  C.  A.  142,  Code  Iowa,  1897,  §  1305,  providing  for  assessment 
of  property  at  quarter  of  value  is  invalid  in  so  far  as  it  affects  ability 
of  city  to  pay  water  rents  under  contract  made  when  statute  pro- 
vided for  assessments  at  actual  value. 

4  WaU.  555-572,  18  L.  451,  THE  HINE  v.  TBEVOBE. 

Syl.  2  (YI,  641).    Admiralty  jurisdiction — State  remedies. 
Approved  in  Arnold  v.  Eastin,  116  Ky.  699,  76  8.  W.  856,  arguendo. 

Denied  in  The  Winmebago,  141  Fed.  948,  upholding  Mich.  Comp. 
Law,  c.  298,  giving  lien  to  persons  furnishing  labor  and  material  in 
construction  of  vessels  and  providing  for  their  enforcement  in  state 
courts. 

4  WaU.  584-598,  18  L.  410,  SPABBOW  ▼.  STBONG. 

Syl.  1   (VI,  647).    Supreme  court — Territorial  grant  of  new  trial. 

Approved  in  Copper  King  v.  Johnson,  195  U.  S.  627,  49  L.  351,  25 
Sup.  Ct.  793,  following  rule. 

4  WaU.  605-617,  18  L.  447,  PEABSON  ▼.  DUANE. 

Syl.  1  (VI,  649.)     Common  carriers  must  carry  all. 

See  107  Am.  St.  Bep.  299,  note. 

SyL  2  (VI,  649).     Carriers — Expulsion  of  passenger. 

Approved  in  Owens  ▼.  Macon  etc.  By.  Co.,  119  Ga.  233,  46  8.  E. 
88,  upholding  refusal  of  carrier  to  carry  violent  lunatic  when  carrier 
had  no  notice  of  intention  to  ship  lunatic.  See  107  Am.  St.  Bep.  303, 
note. 

4  WaU.  650-657,  18  L.  328,  BAILBOAD  CO.  v.  LINDSAY. 

Syl.  4  (VI,  652).    Variance  between  petition  and  findings. 

Approved  in  Black  ▼.  Teeter,  1  Alaska,  564,  where  in  ejectment 
evidence  was  offered  by  both  parties  of  second  location  by  plaintiff, 
which  was  not  specially  pleaded,  instruction  submitting  last  location 
not  error. 

4  WaU.  657-679,  18  L.  427,  BOBBINS  ▼.  CHICAGO. 

Syl.  1  (VI,  652).    City's  liability  for  defective  streets. 

Approved  in  United  States  v.  Port  of  Portland,  147  Fed.  868,  Port 
of  Portland  is  liable  in  damages  for  collision  caused  by  negligence  of 
iU  employee!  in  charge  of  one  of  its  tugs. 
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Syl.  2  (VI,  6S4)*  Concltiaivencss  of  judgment  against  eitj  on 
third  persons. 

Approved  in  Saxlehnor  v.  Bisnor^  140  Fed.  941,  executive  officers 
of  corporation  are  jolntl^r  and  aererall^  liable  with  it  for  infringe* 
ment  of  patent,  and  judgment  is  conclusive  thereon  as  to  damages; 
Graves  v.  City  etc.  Tel,  Assn.,  132  Fed*  388,  holding  telephone  and 
traction  companies  jointly  liable  for  personal  injuries  caused  by 
former  leaving  latter  ^s  feed  wire  in  contact  with  one  of  ita  polea. 
Set  112  Am.  St  Eep,  31,  note. 

Distinguished  in  Chesapeake  etc.  Towing  Co.  v.  Western  Assurance 
Co.,  99  Md.  442,  58  Atl.  17,  where,  on  loss  of  cargo,  from  plaint  iff  *s 
acow  en  route  to  steamer,  in  suit  by  assignee  of  owner  of  goods 
against  owner  of  steamer,  scow  found  unseaworthy,  plaintiji  not 
estopped  by  such  finding  in  action  against  insurer  of  cargo. 

SyL  3  (VI,  656),     LiabOity  of  street  contractor  for  injuries. 
Approved  in  Thomas  v.  Harrington,  72  N.  H.  47,  54  Atl,  287,  55 
Li.  B.  A.  742,  owner  of  house  contracting  with  one  to  run  pipe  from 
road  is  liable  for  injuries  to  one  driving  into  unguarded  trench. 

Syl,  7  (VI,  658).     Conclusiveness  of  judgment — Parties  to  suit. 

Approved  in  Australian  Knitting  Co.  v.  Gormly,  138  Fed,  97,  98, 
manufacturer  of  infringing  article  assisting  purchaser  in  defending 
infringement  suit,  not  party  to  suit,  not  concluded  by  decree  adjudg- 
ing validity  of  patent. 

SyL  10  (VI,  658).     Liability  of  employer  for  acts  of  contractor. 

Approved  in  Hoff  v.  Shockley,  122  Iowa,  728,  101  Am.  St.  Kep.  289, 
98  N.  W.  576,  64  L.  B.  A.  538,  property  owner  contracting  with  in- 
dependent contractor  to  build  bouse  not  liable  for  injury  to  passer-by 
on  street  caused  by  latter  ^s  failure  to  guard  and  light  sand  pile  in 
front  of  premises ;  Geller  v.  Briscoe  Mfg.  Co.,  136  Mich.  332,  99  N.  W. 
281,  employer  directing  foreman  to  clean  water-coolers  with  potash  is 
liable  for  injuries,  where  he  did  not  give  InslmctionB  to  atlopt  pre- 
cautionary measures  to  prevent  injury;  iKJth  v,  Columbia  Theater  Co,, 
197  Mo,  354,  94  8.  W.  854,  theater  company  employing  electric  com- 
pany to  attend  to  sign  is  liable  for  injuries  caused  by  falling  of 
sign;  Cameron  Mill  etc.  Co.  v.  Anderson,  34  Tex.  Civ.  107,  78  8.  W. 
9,  owner  liable  for  injuries  to  one  falling  into  unguarded  excavation 
in  street  though  contractor  had  charge  of  work. 

4  Wall.  680-684,  18  L*  311,  UNITED  STATES  v.  McMASTEBa 
Syl.  2  (VI,  659).     Objections  to  evidence  must  specify. 
Approved  in  Graves  v,  Bonness,  97  Minn.  281,  107  N.  W.  164^  fal- 
lowing mlsw 
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5  Wall.  7480,  18  L.  580,  WATSON  v.  SUTHERLAND. 

Syl.  1   (VI,  662).    Equity  jurisdiction — Adequacy  of  law  remedy. 

Approved  in  General  Elec.  Go.  y.  Westinghouse  Elec.  &  Mfg.  Co.^ 
144  Fed.  466,  where  contract  for  sale  of  goods  provided  that  violator 
should  pay  as  liquidated  damages  fifty  per  cent  of  sale  price  of  goods^ 
injunction  against  violation  of  contract  refused;  Big  Six  etc.  Go.  v. 
Mitchell,  138  Fed.  286,  upholding  jurisdiction  over  bill  by  landlord  to 
cancel  mining  lease  as  cloud  on  title,  to  establish  his  right  of  posses- 
sion in  premises  and  to  enjoin  lessee  from  mining  because  of  lessee's 
breach  of  lease;  American  Lighting  Go.  v.  Public  Service  Corp.,  134 
Fed.  131,  one  cannot  be  punished  for  contempt  for  disregarding  order 
restraining  violation  of  contract  for  street  lighting;  United  Cigarette 
etc.  Co.  V.  Wright,  132  Fed.  197,  upholding  jurisdiction  over  bill  for 
accounting  from  defendant  as  agent  with  reference  to  separate  trans- 
actions; American  Plate  Glass  Co.  v.  Yicoson,  34  Ind.  App.  652,  73 
N.  E.  628,  refusing  to  enjoin  obstruction  of  stream  where  complain- 
ants operated  quarry  and  dam  backed  up  water  on  premises,  but  charac- 
ter of  land  overflowed  not  alleged;  Bluffton  v.  Miller,  33  Ind.  App.  523, 
70  N.  E.  990,  property  owner  affected  by  street  improvement  may 
enjoin  city  from  carrying  out  contract  which  is  beyond  scope  of  its 
power;  Stauffer  v.  Cincinnati  etc.  B.  B.  Co.,  33  Ind.  App.  358,  70  N. 
E.  543,  enjoining  removal  of  buildings  from  land  which  complainant 
had  acquired  by  condemnation;  Barnes  ▼.  Newton,  5  Okl.  435,  48 
Pac.  193,  successful  party  in  contest  before  land  department  may 
enjoin  adversary  from  interfering  with  possession. 

Syl.  3  (YI,  666).    Injunction  against  wrongful  execution. 

Distinguished  in  dissenting  opinion  in  Barnes  v.  Newton,  5  Okl. 
446,  49  Pac.  1076,  majority  holding  successful  party  in  land  contest 
before  land  department  may  enjoin  adversary  from  interfering  with 
his  possession. 

5  Wall.  81-87,  18  L.  542,  PAEMELEE  v.  SIMPSON. 

Syl.  1   (VI,  666).     Nothing  passes  till  delivery  of  deed. 

Approved  in  Brumby  v.  Jones,  141  Fed.  323,  applying  rule  where 
mortgagor  made  mortgage  to  himself  as  executor  and  recorded  it. 

Syl.  4  (VI,  667).     Batification  of  imperfect  delivery  of  deed. 

Approved  in  Merchants'  Banking  Go.  v.  Cargo  of  the  Afton,  134 
Fed.  730,  67  C.  C.  A.  618,  applying  rule  where  owners  of  mortgaged 
■hip  chartered  her  under  charter  providing  for  advances  and  master 
obtained  additional  advances. 
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S  Wall.  90106,  18  L.  591,  ILLINOIS  ETC.  EAILROAD  CO.  T.  BAB- 
EON. 

SjL  2  (VI,  669).     Action  by  next  of  kin  for  wrongful  death. 
Approved  in  McCab©  v.  Narragansett  Elec,  etc.  Co.,  27  H,  L  277, 
61  AtL  669,  loss  of  parental  care  of  deceased  father  not  considered 
in  action  for  wrongful  death  under  Gen.  Laws    1S96,  c.  233,  §  14. 

Byl.  3  (VI,  671).    Measure  of  damages  for  death — ^Anguish. 

Approved  in  Denver  B.  E.  Co.  v.  Ounningj  33  Colo.  288,  80  Pac. 
729^  upholding  verdict  for  $4,000  for  death  of  twenty-three  yeai  old 
husband,  whose  earning  capacity  waa  $400  per  annum;  Brecn  v.  St. 
Louis  Transit  Co.,  102  Mo.  App.  489,  77  S.  W.  81,  physical  and  mental 
suffering  caused  by  wrongful  ejection  of  passenger  are  elements  of 
damages. 

(VI,  668.)  MiscellaneouB.  Cited  In  CMcago  etc.  B.  B.  Co,  v. 
Newell,  198  U.  8.  579,  49  L.  1171,  25  Sup.  Ct.  801. 

5  Wall.   107-113,  18  L.   518,  HADDEN  v.  THE   COLLECTOB, 

SyL  1  ("Vl,  673).     Statutory  construction— Title. 

Approved  in  Rider  v.  United  States,  149  Fed.  166,  under  Coinp.  St. 
Supp.  1905,  p.  365,  jurisdiction  over  ofifenses  on  Arkansas  Hot  Springs 
reservation  cannot  be  exercised  by  ordinary  United  States  commis- 
sioner; Commonwealth  v.  Barney,  115  Ky.  478,  74  8.  W.  182,  upholding 
Laws  1902,  p.  151,  c.  66,  probibiiiDg  fraudulent  disposition  of  property 
of  another;  State  v.  Patterson,  134  N.  C,  614,  47  S.  E.  809,  where 
title  of  Laws  1903,  p.  472,  c,  349,  prohibit  manufacture,  sale  and 
importation  of  liquor  in  two  named  counties,  and  §  2  thereof  makes 
place  where  delivery  is  made  in  state  the  place  of  sale,  latter  section 
applies  to  sale  and  delivery  at  any  place  in  state;  Choctaw  etc.  B. 
B.  Co.  V.  Alexander,  7  Okl.  584,  595,  52  Pac.  945,  54  Pac.  422,  np- 
holding  Stats,  1893,  c.  37,  regulating  prairie  fires;  Territory  v.  Hop* 
kins,  9  Okl.  154»  59  Pac.  982,  construing  Laws  1895,  c.  7,  relating  to 
refunding   bonds. 

Syl.  2  (VI,  675).     Statutory  construction — Policy  not  considered. 
Approved  in  Paterson  v.  Wilson,  11  Okl,  80,  65  Pac.  923,  under  act 
of  Congress  of  March  2,  1889,  relating  to  opening  ot  Cherokee  strip» 
one  entering  territory  and  remaining  there  between  passage  of  act  and* 
opening  of  country    is  not  entitled  to  homestead  though  be  left  prior 
to  opening. 

5  Wall,  119170,  18  L.  502,  STANLEY  v,  COLT. 

SyL  1  (VI,  677).     Devises  on  condition  and  in  trust  distinguished. 

Affirmed  in  Union  Stockyards  Co.  v.  Nashville  Pack.  Co.,  140  Fed. 
704,  conveyance  pursuant  to  ctjntract  whereby  grantee  agreed  to  build 
packing-house  on  land,  not  set  aside  where  packing-house  built  but 
subsequently  abandoned;  Thornton  v.  Mayor  etc.  of  Natchez,  129 
Fed.   87,  63   C,   C,  A*  526,   deed  conveying  land   ta  city   for  burial 
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ground  without  condition  as  to  reversion  does  not  require  maintenance 
of  burial  ground  perpetually  irrespective  of  general  welfare. 

Syl.  2   (VI,  677).     ''Proviso"  in  deed  not  condition. 

Approved  in  Bain  v.  Parker,  77  Ark.  171,  90  S.  W.  1001,  deed  con- 
veying land  to  railroad  in  consideration  of  building  road  to  be  com- 
pleted by  certain  date  not  invalidated  by  failure  to  complete  road  by 
that  date;  Prince  ▼.  Barrow,  120  6a.  819,  48  S.  E.  413,  construing 
bequest  to  wife  on  condition  that  she  apply  designated  portion  of  in- 
come to  own  use  and  balance  in  certain  other  ways;  MacKenzie  ▼. 
Trustees  of  Presbytery  of  Jersey  City,  67  N.  J.  Eq.  661,  61  Atl.  1031, 
69  L.  B.  A.  (N.  S.)  227,  construing  deed  to  religious  society  on  condi- 
tion that  society  should  always  be  known  by  certain  name  and  that 
no  instrumental  music  be  used  in  worship. 

Syl.  3  (VI,  678).    Care  of  trust  property  by  trustee. 

Approved  in  In  re  Columbia  Iron  Wks.,  142  Fed.  239,  referee  in 
bankruptcy  cannot  permit  creditors  by  majority  vote  to  select  at- 
torney for  trustee. 

5  Wall.  188-190,  18  L.  676,  EX  PAETE  MILWAUKEE  B.  B.  CO. 

Syl.  3   (VI,  682).    Supersedeas  by  supreme  court. 

Approved  in  Boston  &  M.  B.  Co.  v.  Gokey,  150  Fed.  687,  where  dis- 
trict court  judgment  affirmed  by  circuit  court  of  appeals  and  mandate 
sent  down,  but  defeated  party  gets  certiorari  from  supreme  court  to 
review  decision  of  latter  court,  district  court  will  stay  execution. 
See  98  Am.  St.  Bep.  897,  note. 

5  Wall.  208-211,  18  L.  595,  SEAVEB  v.  BIGELOWS. 

Syl.  1   (VI,  685),     Amount  in  dispute — Joint  appeal. 

Approved  in  Feely  v.  Bryan,  55  W.  Va.  591,  47  S.  E.  310,  where 
several  creditors  attack  mortgage  as  preference  and  judgment  decrees 
out  of  property  particular  sums  to  the  several  creditors,  sums  cannot 
be  added  to  give  supreme  court  jurisdiction. 

5  Wall.  268-290,  18  L.  572,  CBOXALL  v.  SHEREBD. 

Syl.  6   (VI,  691).    Bona  fide   purchaser  in  possession. 

Approved  in  Scott  v.  Mineral  Dev.  Co.,  130  Fed.  501,  64  C.  C.  A. 
659,  continuation  of  possession  of  part  of  tract  under  deed  describing 
land  by  metes  and  bounds  for  statutory  period  under  claim  to  whole 
gives  adverse  title  to  whole  against  one  out  of  possession. 

Syl.   7    (VI,   692).     Bemainder  not   construed   contingent,   when. 

Approved  in  Archer  v.  Jacobs,  125  Iowa,  475,  101  N.  W.  198,  devise 
to  daughter  for  life,  remainder  to  her  children,  but  if  she  die  without 
children,  then  to  testator's  son  or  his  children,  gave  daughter  life 
estate,  and  her  children  in  being  took  vested  remainder;  Curtis  v. 
Zutavern,  67  Neb.  194,  93  N.  W.  405,  quitclaim  deed  of  owner  passes 
reversionary  rights  in  same  land  which  he  holds  subject  to  then 
existing  dower  estates 
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SjL  10  (VI,  692).     Advcra©  poas^Bsion— Statute  doet  not  atop. 

Approved  in  Linton  v.  Heyc,  69  Neb.  455,  111  Am,  8t.  Bep.  559,  95 
N,  W,  1041,  statute  of  limitation  respecting  actions  for  recovery  of 
realty  does  not  deprive  owner  of  property  withont  duo  process. 
Soe  104  Am.  St.  Bep.  762,  note. 

3  Wall.  290-307,  18  L.  475,  CHKISTMAS  v.  RUSSELL. 

Syl.  1  (VI,  694).  Prospective  limitation  statutes — Contract  obliga- 
tions. 

Approved  in  Lamb  v.  Powder  Riv.  etc,  Co.,  132  Fed.  438,  67  L,  R. 
A.  558,  65  C.  C.  A,  570,  Colo.  Act  of  1899,  amending  Sess.  Laws 
1895,  p.  239,  e.  106,  relating  to  Unnitation  of  actions  on  foroign  judg- 
ments is  void  as  against  judgment  rendered  prior  to  passage  of  act; 
Terry  v.  Heisen,  115  La.  1083,  40  Bo.  466,  upholding  Const.  1898,  art. 
233,  prescribing  three-year  limitation  against  actions  to  annul  taz 
sales. 

Syl.  3  (VX,  695).     Act  denying  action  on  foreign  judgment. 

8«e  103  Am.  St.  Bep.  324^  note. 

SyL  4   (VI,  695).    Authenticated  copies  of  judgments — Pull  faith. 

Approved  in  dissenting  opinion  in  Haddock  v.  Haddock,  201  U.  S. 
632,  50  L.  89G,  26  Sup,  Ct.  525,  majority  holding'  mere  domicile  in 
•tate  of  one  spmuse  does  not  give  state  court  jurtBdJction  to  render 
divorce  decree  enforceable  in  all  slates  against  nonresident  non- 
appearing  defendant  served  by  publication.  See  103  Am.  St.  Bepw 
319,  note. 

SyL  8  (VI,  699).  Inquiry  as  to  jurisdiction  of  foreign  jodgmenta 
Approved  in  Lamb  v.  Powder  Biv.  etc.  Co.,  132  Fed.  441,  67  L,  B. 
A.  558,  65  C.  C.  A.  570,  Colo.  Act  of  1899,  amending  Sess.  Laws  1895, 
p,  239,  c.  106,  relating  to  limitaHon  of  actions  on  foreign  judgments, 
is  void  as  against  judgment  rendered  prior  to  its  passage.  Se«  103 
Am.  St.  Bep.  308,  note. 

SyL  9  (VI,  699).    Fraud  as  defense  to  foreign  judgment. 

Approved  in  Jaster  v.  Currie,  198  U.  8.  147,  49  L.  989,  25  Sup 
€t.  614,  reversing  69  Neb,  5,  94  N.  W.  996,  and  holding  refusal  of 
Nebraska  court  to  permit  action  on  Ohio  judgment  denies  full  faith 
and  credit  thereto,  when  based  on  alleged  fraud  in  acquiring  juris- 
diction  of  defendant  in  Ohio  suit  by  enticing  him  there  by  subpoena 
to  take  deposition;  Shelby  v.  Creighton,  65  Neb.  495,  101  Am,  St, 
Bep.  630,  91  N.  W.  373,  where  administrator,  who  is  also  trustee  of 
personalty  under  will,  purchases  part  of  personalty^  and  accounts  to 
court  for  proceeds,  order  approving  accounts  and  discharging  him 
concludes  cestui  que  trust;  dissenting  opinion  in  Haddock  t.  Had- 
dock, 201  U.  S,  627,  50  L.  893,  26  Sup.  Ct.  525,  majority  holding  mere 
domicile  in  state  of  one  spouse  does  not  give  state  court  jurisdiction  to 
tendeir  divorce  decree  enforceable  in  all  irtates  against  noniesideni 
«7 
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Donappearing  defendant  served  hj  publication.    See  103  Am.  St.  Bep» 
315,  note. 

Distinguished  in  Jaster  v.  Currie,  69  Neb.  5,  94  N.  W.  996,  in  action 
on  sister  state  judgment,  defendant  may  show  he  was  induced  by 
plaintiff's  fraudulent  conduct  to  come  within  jurisdiction  of  court 
rendering  judgment. 

5  Wall.  307-318,  18  L.  599,  GREEN  ▼.  VAN  BUSKIBK. 

Syl.  1  (VI,  702).    Attachment — Law  governing  priorities. 

Approved  in  Beed  v.  Munn,  148  Fed.  748,  where  owners  bf  conflict- 
ing  mining  locations  conveyed  to  trustee  in  order  to  adjust  contro- 
versy, equitable  interest  of  beneficial  owners  was  subject  to  execution. 

Syl.  2  (VI,  703).    Law  governing  transfers  of  personalty. 

Approved  in  Cooper  v.  Philadelphia  Worsted  Co.  (Lees  v.  Harding 
etc.  Co.)i  68  N.  J.  Eq.  629,  60  Atl.  355,  Pub.  Laws  1889,  p.  421,  re- 
lating to  conditional  sales,  does  not  apply  to  contracts  made  in  an- 
other state  with  reference  to  chattels  there  situated,  between  resident 
of  that  state  and  resident  of  this,  though  goods  brought  here  without 
former  owner's  consent;  State  v.  Fidelity  etc.  Co.,  35  Tex.  Civ.  219, 
80  S.  W.  547,  municipal  securities  deposited  with  state  treasurer  by 
foreign  corporation,  in  order  to  do  business  here,  are  taxable  in  this 
state. 

Distinguished  in  Studebaker  Bros.  Co.  v.  Man,  14  Wyo.  78,  82  Pac. 
5,  where  vendee  of  personalty  under  conditional  sale  removes  prop- 
erty to  another  state  without  consent  of  vendor,  latter  may  enforce 
lien  in  other  state  against  subsequent  purchasers  without  complying 
with  registration  laws  of  such  state. 

5  Wall.  318-325,  18  L.  489,  DWYEB  v.  DUNBAB. 

Syl.  1  (VI,  705).    Letter  to  third  person  inadmissible. 

Approved  in  Inman  Bros.  v.  Dudley  etc.  Lumber  Co.,  146  Fed,  455, 
letter  from  agent  to  principal  reporting  interview  between  agent  and 
third  person  is  inadmissible  against  such  person. 

5  Wall.  326-337,  18  L.  547,  TOWNSEND  v.  GBEELEY. 

Syl.  5  (VI,  707).    San  Francisco  pueblo  lands  held  in  trust. 

Approved  in  Bowden  v.  San  Francisco,  199  U.  S.  600,  50  L.  328,. 
26  Sup.  Ct.  748,  following  rule. 

5  Wall.  413-419,  18  L.  657,  EWING  v.  CITY  OF  ST.  LOUIS. 

Syl.  1  (VI,  712).    Injunction  against  inferior  boards — Certiorari. 

Approved  in  Whitney  v.  Dick,  202  U.  S.  138,  50  L.  965,  26  Sup.  Ct. 
584,  supreme  court  will  not  issue  certiorari  as  substitute  for  writ  of 
error  to  review  conviption  in  lower  court  where  only  question  is 
whether  federal  courts  have  jurisdiction  to  punish  offense. 
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SjL  2  (VI,  714).    Federal  relief  no  greater  than  itate. 

Approved  in  dissenting  opinion  in  James  v.  Gray,  131  Fed-  415,  <J5 
C.  C.  A,  3S5j  majority  holding  loan  by  wife  to  husband  from  her  tep- 
arate  estate  ia  provable  in  bankrnptcyj  irrespective  of  its  enforce* 
ability  under  state  law. 

5  WaD.  41d-433,  18  L.  700,  BE  GBOOT  t.  UNITED  STATES. 

8yL  4  (VI,  715).     Setoff  against  United  States. 

Approved  in  United  States  v.  Gillies,  144  Fed.  991,  following  rule; 
United  States  v.  Warren,  12  Okl.  364,  71  Pac.  689,  applying  rule  in 
action  by  government  against  district  court  clerk  for  moneys  erroae* 
onsly  paid  aa  compensation. 

SyL  6  (VI,  716),    Jurisdiction  where  government  ia  defendant. 

Approved  in  United  States  ▼.  Foreman,  5  Okl.  257,  48  Pac.  98,  ono 
bringing  auit  against  government  in  territorial  district  court  to  re- 
cover money  paid  for  land  on  which  entry  canceled  need  not  show 
surrender  of  duplicate  receipt  to  Secretary  of  Interior  and  relinquish- 
ment of  claim  to  land. 

5  Wall.  462  475,  18  L.  497,  LICENSE  TAX  CASES  (UNITED  STATES 
▼,  VAS8AB). 

6yl.   1    (VI,   719).     Public   policy,   how  determined. 

Approved  in  Langdon  v.  Conlin,  67  Neb.  245,  108  Am.  St.  Kep. 
644,  93  N.  W.  390,  holding  void  contract  between  attorney  and  lay- 
man by  which  latter  ia  to  get  cases  for  former  and  assist  in  looking 
mfter  witnesses  for  share  in  fees. 

SyL  4  (VI,  721),     Direct  and  indirect  taxes,  how  imposed. 

Approved  in  McCrary  v.  United  States,  195  U.  8.  56,  49  L.  96,  24 
6np.  Ct*  769,  upholding  act  of  1886,  aa  amended  in  1902,  imposiug 
tax  on  artificially  colored  oleomargarine. 

Syl.  5  (VI,  721).    Federal  license  not  permission  in  states. 

Approved  in  In  re  Heff,  197  U.  S.  505^  49  L.  855,  25  Sup.  Ct,  506, 
Bale  of  liquor  within  a  state  to  Indian  to  whom  allotment  of  land 
made  under  act  of  1887,  not  punishable  under  29  Stat.  506,  e.  109; 
Hodge  T.  Muscatine  Co.,  196  U.  S.  280,  104  Am.  St.  Rep.  314,  49  L. 
481,  25  Sup,  Ct.  237,  Iowa  Code,  |  5007,  making  tax  imposed  thereby 
on  business  of  selling  cigarettes  a  lien  on  property  where  business  ia 
carried  on,  does  not  deny  due  process  of  law  to  owner  of  premises; 
Bishoff  v.  State,  43  Fla.  80,  30  So.  812,  ordinance  imposing  licenso 
tax  creates  no  contract  right. 

Syl.  6  (VI,  722).  Ltcensea — Prohibition  against  doing  businesa 
without. 

Approved  in  Norfolk  etc,  Ry.  Co,  v.  Suffolk,  103  Va.  501,  502,  49 
6,  £.  659,  660,  Suffolk  Charter,  g  18,  authorizes  ordinanca  impoaing 
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license  tax  on  railroad  doing  business  in  town,  though  road  is  amen* 
able  to  fine  under  state  law  for  failure  to  transact  its  business. 

5  Wall.  475-481,  18  L.  608,  PEBVEAR  v.  THE  COMMONWEALTH. 

Syl.  1  (VI,  724).    Federal  license  no  defense  to  state  prosecution. 

Approved  in  Hodge  v.  Muscatine  Co.,  196  U.  S.  280,  104  Am.  St. 
Bep.  314,  49  L.  481,  25  Sup.  Ct.  237,  Iowa  Code,  §  5007,  making  tax 
imposed  thereby  on  business  of  selling  cigarettes  a  lien  on  premises 
where  business  is  carried  on,  does  not  deny  due  process  of  law  to 
owner  of  premises. 

Syl.  2  (VI,  725).    State  tax  on  original  packages. 

Approved  in  Gulf  etc.  By.  Co.  v.  State,  97  Tex.  286,  78  S.  W.  499, 
where  grain  in  cars  bought  by  Texas  company  from  Missouri  firm 
which  had  grain  coming  from  another  state,  and  cars  transshipped 
from  one  point  in  state  to  destination,  shipment  was  under  jurisdic- 
tion of  state  railroad  commission. 

Syl.  5  (VI,  726).     Eighth  amendment  not  applicable  to  states. 

Approved  in  St.  Louis  etc.  By.  Co.  v.  Davis,  132  Fed.  632,  federal 
court  not  given  jurisdiction  of  suit  to  enjoin  officers  of  state  from 
contemplated  act  by  allegation  that  it  will  violate  fifth  amendment; 
In  re  Briggs,  135  N.  C.  121,  47  S.  E.  404,  upholding  Code,  §  1215, 
providing  that  no  one  can  be  excused  from  testifying  as  to  gaming 
transactions,  but  that  such  evidence  cannot  be  used  against  him. 

5  WaH.  481-496,  18  L.  486,  THE  -EDDY. 

Syl.  4  (VI,  728).    Actual  delivery  to  consignee  unnecessary. 

Approved  in  The  Titania,  131  Fed.  230,  65  C.  C.  A.  215,  following 
rule;  Bosenstein  v.  Vogemann,  184  N.  Y.  330,  77  N.  E.  626,  where 
bill  of  lading  provided  for  taking  of  goods  immediately  upon  dis- 
charge, and  that  carrier's  liability  ceased  on  their  leaving  ship's 
tackle,  carrier  must  give  notice  of  time  and  place  of  arrival. 

5  Wall.  497-509,  18  L.  520,  HANSBBOUGH  v.  PECK. 

Syl.  2  (VI,  731).    Sales — Betention  of  title  as  security. 

Approved  in  Pierce  v.  Staub,  78  Conn.  466,  62  Atl.  763,  3  L.  B.  A. 
(N.  S.)  785,  where  contract  for  sale  on  installment  payments  provided 
for  possession  by  seller  until  full  payment  made,  and  buyer  failed  to 
meet  installments,  and  seller  sold  goods  to  others,  buyer  could  recover 
money  paid. 

Syl.  8  (VI,  731).    Sales — Becovery  of  partial  payments. 

Approved  in  Pierce  v.  Staub,  78  Conn.  465,  62  Atl.  762,  3  L.  B.  A. 
(N.  S.)  785,  where  contract  for  sale  on  installment  payments  provided 
for  possession  by  seller  until  full  payment  made,  and  buyer  failed  to 
meet  installments,  and  seller  sold  goods  to  others,  buyer  could  recover 
money  paid;  Sipley  v.  Stickney,  190  Mass.  46,  76  N.  E.  227,  willful 
failure  of  former  manager  to  return  accurate  account  of  expenses  bars 
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recovery  for  servlees,  thougli  vtipulatioii  for  retura  of  ttceouot  is  not 
of  essence  of  contract. 

5  Wall.  509-517,  18  L.  524»  INSURANCE  CO.  v.  CHASE. 

SyL  4  (VI,  734).     Insurance — Specification  of  interest  by  owner. 

Approved  in  American  Cer.  Co.  v.  Western  Assur,  Co.,  148  Fed.  79, 
where  policy  insured  A  against  loss  on  certain  property,  loss  payable 
to  B  aa  hia  interest  might  appear,  A  was  insured. 


Wall.   541-545, 
RITCHIE. 


18    L,    540,   MERCHANTS'    INSURANCE    CO,    v. 


Syl.  1  (VI,  736).     Suit  between  citizens  of  same  state. 

Approved  in  Thomas  v.  Board  of  Trustees,  195  U,  S.  210,  49  L.  164, 
25  Sup.  Ct.  24,  allegation  that  board  of  Ohio  University  trustees  is 
cttisen  of  state,  and  was  created  by  state  laws^  ia  not  sufficient  aver- 
ment that  it  is  Ohio  corporation. 

Syl.  i   (VI,  737).     Repeal   of  statute  giving  jurisdiction. 

Approved  in  United  States  v.  Sena,  12  N,  M,  414,  78  Pac.  62,  repeal 
ef  Laws  of  1901  deprived  supremo  cotirt  of  juriadiction  over  criminal 
appeals  not  taken  during  term  at  which  judgment  renrlered;  Terry  v* 
McClung,  104  Va.  601,  52  S.  E.  356,  construing  Acts  1887  88,  p.  68, 
e.  58,  relating  to  jnrisdiction  in  road  casets. 

Limited  in  Sena  v.  United  States,  147  Fed.  488,  where  defendant  In 
criminal  case  appealed  from  territorial  district  court  within  time  and 
in  accordance  with  existing  statute,  repeal  of  statute  without  saving 
elaiise  before  hearing  of  appeal  did  not  deprive  appellate  court  of 
juriadiction^ 

5  WaU.  545*563,  18  L.  662,  THE  BIRD  OF  PARADISE. 

Syl.  2  (VI,  739),     Contract  affirming  freight  lien. 

Approved  in  Portland  etc.  Hills  Co.  v.  Portland  etc.  S.  S.  Co.,  145 
Fed.  693,  provision  of  bill  of  lading  that  carrier  shall  have  Hen  od 
goods  for  all  freights  does  not  affect  nature  of  lien;  Michigan  S.  S. 
Co.  V.  Thornton,  136  Fed.  137,  69  C.  G.  A.  132,  where  charter-party 
provided  that  freight  should  be  payable  in  cash  on  delivery  of  each 
cargo,  and  that  ship  should  have  lien  on  all  cargo  for  freight,  and  con- 
aigoee  remitted  to  shipper  for  cargo  and  freight,  money  impressed  with 
trust  for  freight. 

Syl.  3  (VI,  739).    Lien  for  freight— Retention  of  goods. 

Approved  in  Portland  etc.  Mills  Co.  v.  Portland  etc.  S.  S.  Co.,  145 
Fed,  692,  provision  of  bill  of  lading  that  carrier  shall  have  lien  on 
gooda  for  all  freights  does  not  afiTect  nature  of  lien. 
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5  Wall.  563566,  18  L.  692,  UNITED  STATES  ▼.  THB  COMMIS- 
SIONER. 

S7I.  1  (VI,  741).    Mandamus — Quasi- judicial  duties. 

Approved  in  Hover  v.  People,  17  Colo.  App.  392,  68  Pac.  685,  man- 
•lamus  does  not  lie  to  control  determination  of  council  as  to  sufficiency 
of  funds  to  meet  demands  of  city  departments  and  amount  of  appro- 
priation. 

5  Wall.  566-574,  18  L.  511,  GOODBICH  v.  CHICAGO. 

S7I.  1  (VI,  742).  State  judgment  on  demurrer  conclusive  in  ad- 
miralty. 

Cited  in  Lockhart  v.  Leeds,  12  N.  M.  167,  76  Pac.  315,  and  Board 
of  County  Commrs.  y.  Cross,  12  N.  M.  76,  73  Pac.  616,  both  holding 
where,  on  sustaining  demurrer,  material  issues  had  to  be  passed  on,  and 
plaintiff  did  not  amend,  but  allowed  entry  of  dismissal,  judgment  was 
res  ad  judicata;  Ayres  ▼.  Cone,  138  Fed.  781,  arguendo. 

6  Wall.  580-599,  18  L.  550,  PACKET  CO.  ▼.  SICKLEa 
Syl.  1  (Yl,  744).    Judgment  as  estoppel. 

Approved  in  Schwarz  v.  Kennedy,  142  Fed.  1029,  judgment  for  de- 
fendant for  costs  in  replevin  against  two  defendants,  in  which  one  of 
defendants  was  owner  of  undivided  interest  only,  is  not  bar  to  action 
for  conversion  of  same  property;  Georgia  etc.  Banking  Co.  v.  Wright, 
132  Fed.  917,  decision  of  Georgia  supreme  court  in  suit  between  rail- 
road and  state  that  company 's  charter  precluded  greater  tax  than  cer- 
tain percentage  of  earnings,  concludes  state  in  subsequent  suit,  though 
it  involves  taxes  for  different  year  or  under  different  statute;  State  v. 
licEldowney,  54  W.  Va.  701,  47  S.  E.  652,  applying  rule  to  decree  in 
suit  assailing  validity  of  tax  deed. 

Syl.  2  (VI,  746).    Judgment — Evidence  aliunde  to  explain. 

Approved  in  Fayerweather  v.  Bitch,  195  U.  S.  306,  49  L.  213,  25 
Sup.  Ct.  58,  declaring  validity  of  releases  to  be  res  adjudicata;  Hol- 
ford  V.  James,  136  Fed.  555,  69  C.  C.  A.  263,  construing  docket  entries 
as  indicating  that  action  proceeded  to  final  judgment;  Oster  v.  Broe, 
161  Ind.  123,  64  N.  E.  921,  in  suit  to  compel  defendant  to  allow 
plaintiff  to  repair  ditch  across  defendant's  land,  jurors  in  action  by 
plaintiff  against  defendant  for  tearing  up  part  of  it  cannot  testify 
that  they  did  not  include  cost  of  constructing  ditch  as  part  of  re- 
covery. 

5  Wall.  660-663,  18  L.  678,  MILWAUKEE  B.  B.  CO.  v.  SOUTTEB. 

Syl.  1  (VI,  751).  Confirmation  of  judicial  sale  is  exercise  of  dis- 
cretion. 

Approved  in  The  Sue,  137  Fed.  134,  fact  that  first  bidder  has  de- 
posited amount  of  bid  or  incurred  expense  on  account  of  supposed 
-purchase  not  ground  for  objection  to  setting  aside  unconfirmed  sale 
in.  admiralty  on  offer  of  increased  bid. 
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5  WalL  663-880,  18  L.  704,  THOMPSON  v.  BIGG 3, 

8yL  4  (VI,  752).     Bank  deposits  belong  to  bank. 

Approved  in  Burton  v.  United  States,  196  U.  8.  302,  49  L.  488, 
25  Sup.  Ct.  243,  indictment  cbarging  receipt  and  payment  of  checks 
in  St,  Louis  not  supported  by  evidence  that  cheeks  draw^n  on  St. 
Louis  bank  were  received  by  defendant  in  Washington  and  deposited 
in  local  bank;  Bank  of  Btackwell  v.  Dean,  9  Okt  631,  60  Pac,  223, 
general  depositor  not  entitled  to  priority  over  other  general  creditors 
cu  Asaigntnent  of  bank, 

Syl.  6  (VI,  754).     Usage  implied  in  contract. 

Approved  in  McSherry  v.  Blanc hfleld.  68  Kan,  312,  75  Pac.  122, 
where  there  is  express  contract  for  storage,  evideneo  of  existence  of 
certain  custom  not  admissible  unleas  party  presumed  to  know  of  it. 

5  WaU.  681-689,  18  L.  689,  WOLCOTT  ▼,  DES  MOINES  CO. 

SyL  4  (VI,  757).    Land  grants — Exception  of  reserved  lands. 

Approved  in  Northern  Lumber  Co.  t«  O'Brieni  139  Fed*  617, 
affirming  134  Fed.  304,  holding  where  withdrawal  of  public  lands 
along  route  of  railroad  is  made  by  Land  Department  on  6ting  general 
location,  such  withdrawal  excepted  lands  from  subsequent  grant, 
though  route  subsequently  changed. 

«  WaU.   689-704,   18  L.   527,  NASH   ▼.   TOWl^. 

SyL  3  (VI,  758),     What  variance  deemed  material. 

Approved  in  SchifiTer  ▼,  Anderson,  146  Fed.  459,  where  complaint 
alleged  certain  defendant  was  member  of  defendant's  firm,  and 
though  other  defendants  had  knowledge  of  facts,  they  did  not  deny 
allegation^  but  proved  contrary  under  general  denial,  variance  not 
material. 

SyL  5  (VI,  759),    Contracts — Surrounding  circumstances  considered. 

Approved  in  Cleveland-Cliffs  Iron  Co,  v.  East  Itasca  Mining  Co.,  146 
Fed.  235,  construing  contract  for  assignment  of  mining  leases  on 
iron  land  on  royalty;  Vocalion  Organ  Co.  v.  Wright,  137  Fed.  316, 
eonatruing  contract  between  employer  and  its  factory  superintendent 
for  interest  in  latter 's  future  inventions  of  or  improvements  in  piano 
players;  United  Bys.  etc.  Co.  v.  Webr,  103  Md,  339,  63  Atl.  478, 
where  defendant  solicited  of  plaintiff  bid  for  scrap  iron  in  building, 
not  including  engines  or  piping,  and  plaintiff  bid  for  all  old  material 
for  sale  in  building,  parol  admissible  to  show  whether  structural  iron 
included;  Milske  v.  Steiner  Mantel  Co.,  103  Md,  246,  63  Atl  473,  5 
L.  E.  A.  (N.  8.)  1105,  where  contractor  agreed  to  put  up  building 
according  to  plans  and  give  bond,  and  bond  recited  that  neither  prin- 
cipal nor  surety  liable  for  damage  caused  by  act  of  God,  contractor 
not  relieved  from  damage  to  building  caused  by  storm. 
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Syl.  8  (VI,  760).    Parol  to  exonerate  agent  contracting  as  principal. 

Approved  in  Builders'  Supply  Co.  v.  North  Augusta  etc.  Imp.  Co., 
71  S.  C.  375,  51  S.  E.  236,  where  owner  of  lot  agreed  with  another 
to  build  house  thereon  and  convey  it  free  of  liens,  and  permitted 
buyer  to  contract  with  builder,  and  took  bond  from  builder  and  paid 
materialman,  latter  had  lien  on  house  and  lot. 

Syl.  9  (VI,  761).    Parol  to  show  contract  made  by  agent. 

Approved  in  In  re  Weisenberg,  131  Fed.  521,  parol  evidence  is 
admissible  to  show  that  joint  notes  signed  by  members  of  bankrupt 
partnership  are  in  fact  firm  debts. 

5  Wall.  705-710,  18  L.  560,  CITY  OF  GALENA  v.  AMY. 

Syl.  1  (VI,  761).    Tax  levy  to  pay  fund<»d  debt  imperative. 

Approved  in  United  States  v.  Cornell  Steamboat  Co.,  202  U.  8. 
192,  50  L.  991,  26  Sup.  Ct.  648,  affirming  137  Fed.  458,  69  C.  C.  A. 
603,  Secretary  of  Treasury  cannot  arbitrarily  refuse  to  refund  duties 
on  damaged  imports  provided  by  Comp.  St.  1901,  p.  1958;  Jones  v. 
Commissioners,  137  N.  C.  592,  50  S.  £.  295  (on  rehearing),  holding 
Laws  1903,  p.  490,  c.  289,  authorizing  issuance  of  refunding  bonds,  is 
mandatory;  dissenting  opinion  in  Battery  Park  Bank  y.  Madison 
Co.  Commrs.,  135  N.  C.  240,  47  S.  E.  1018,  majority  holding  Laws  1903, 
p.  490,  c.  289,  authorizing  issuance  of  refunding  bonds,  is  not  manda- 
tory. 

Syl.  4  (VI,  763).  Obligation  of  contracts — Bepeal  of  law  to  pay 
debts. 

Approved  in  City  of  Ft.  Madison  v.  Ft.  Madison  etc.  Co.,  134  Fed. 
216,  67  C.  C.  A.  142,  Code  Iowa  1897,  9  1305,  providing  for  assessment 
of  property  at  quarter  of  value,  is  void  in  so  far  as  it  affects  ability 
of  city  to  pay  water  rentals  under  contract  made  when  law  provided 
for  assessment  at  actual  value;  Graham  v.  Folsom,  200  U.  S.  252, 
50  L.  468,  20  Sup.  Ct.  245,  arguendo. 

Syl.  6  (VI,  764).    Mandamus  to  compel  tax  levy. 

Approved  in  Ward  v.  Piper,  69  Kan.  777,  77  Pac.  700,  applying 
rule  in  action  to  compel  municipal  officers  to  pay  judgment  on  bond 
coupons  from  interest  fund;  Territory  v.  Mayor  etc.  of  City  of 
Socorro,  12  N.  M.  185,  76  Pac.  285,  it  is  no  defense  to  mandamus 
to  compel  city  to  levy  tax  to  pay  bonds  that  relator  owns  only  por- 
tion of  bond  issue. 

5  WaU.  720-737,  18  L.  614,  PHILADELPHIA  v.  COLLECTOR. 

Syl.  4  (VI,  765).    Payment  by  compulsion  of  law  under  protest. 

Approved  in  Kahn  v.  Herold,  147  Fed.  579,  580,  where  at  time 
executors  paid  inheritance  tax  on  life  estate  under  protest  they  had 
no  knowledge  that  life  tenant  had  died,  payment  not  voluntary  so  as 
to  preclude  recovery. 
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5  Wall  737  761,  18  L.  667,  THE  KANSAS  INDIANS. 

8yL  3  (VI,  768).     Tribal  lodians  subject  to  federal  laws. 

Approved  in  In  re  Heff,  197  V,  S,  506,  49  L.  856.  25  Sup.  Ct.  506, 
•ale  of  liquor  within  state  to  Indian  to  whom  allotment  made  under 
act  of  1887,  not  an  offense  under  29  Stat.    506,  c.  109. 

Distinguished  in  Montana  Catholic  Missions  v.  Missoula  Co.,  200 
U.  S,  127,  50  L.  402,  26  Sap.  Ct,  197.  claim  that  cattle  owned  by 
Jesuits  are  exempt  from  state  taxation  because  Jesuits'  income  de- 
voted to  educating  reservation  Indians  does  not  confer  federal  juris- 
diction. 

Syl.  5  (VI,  769).    State  taxation  of  Indian's  lands. 

Approved  in  Goudy  v.  Heath,  38  Wash.  129,  80  Pac*  297,  where 
patent  to  lodians  was  subject  to  treaty  exempting  it  from  sale  or 
levy  until  restrictiou  removed  by  statute,  and  statute  passed  allowing 
alienation  after  ten  years,  lands  taxable  after  ten  year  period  elapsed. 

8yl.  8   (VI,  771).     Construction   of  Indian   treaties. 
Approved  in  Winters  v.  United  States,  143  Fed.  746,  under  treaty 
of  1888  wihh  Montana  Indians,  portion  of  waters  of  Milk  river  re- 
served for  irrigation  of  reservation  lands. 

5  WaU.  772  785,  18  L.  556,  8UPEE VISORS  v.  8CHENCK. 

6yL  5   (VI,  774).     Batification  of  railroad   aid  bonds. 

Approved  in  Schraitz  v.  Zeh,  91  Minn.  295,  97  N.  W.  1051,  where 
eounty  aid  bonds  issued  under  authority  of  statute  and  so!d  to  bona 
fide  purchasers,  and  taxes  levied  for  thirteen  years  to  pay  interest, 
taxpayer  estopped  to  attack  validity. 

5  Wall.  795*808,  18  L.  653,  DEEBY  v.  CRAY. 

Syl,  1  (VI,  778)*    Recitals  in  ancient  deeds  as  evidence. 

Approved  in  Wilson  v.  Braden,  66  W.  Va.  375,  107  Am,  St.  Rep. 
929,  49  8.  E.  410,  recitals  of  heirship  and  widowhood  in  deeds  upward 
of  thirty  years  old,  under  which  possession  continuously  held,  src  ad- 
missible against  adverse  claimants. 

8yl.  3  (VI,  779).    Recital  in  married  woman's  acknowledgment. 

See  108  Am.  St.  Bep.  569,  note. 

Syl.  4  (VI,  780).     Error  must  be  prejudicial  to  reverse* 

Approved  in  Sprinkle  v.  United  States,  150  Fed.  59,  where  defend- 
ants were  jointly  indicted  with  others,  typewritten  letter  purported  to 
have  been  dictated  by  one  of  them  and  signed  in  his  name  by  rubber 
stamp  was  inadmissible  against  him;  luman  Bros,  v,  Dudley  etc.  Co., 
146  Fed.  452,  in  action  for  breach  of  contract  to  sell  all  lumber  on 
hand  and  entire  cut  for  certain  year  estimated  at  certain  figure,  ez* 
elusion  of  evidence  by  defendant  of  amount  actually  cut  during  year 
11  prejudicial^  Armour  4  Co.  v.  Bussell,  144  Fed,  615,  in  action  for 
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personal  injuries  to  servant,  it  is  prejudicial  to  instruct  that  it  is 
master's  duty  to  furnish  reasonably  safe  place  to  work,  reasonably 
safe  appliances,  and  to  keep  them  in  reasonably  safe  repair;  Seattle 
Elec.  Co.  V.  Hartless,  144  Fed.  381,  under  Bal.  Code  (Wash.),  §§  4828, 
4838,  relating  to  actions  for  wrongful  death  by  heirs  and  personal 
representatives,  in  action  by  widow  and  daughter,  evidence  as  to  their 
physical  condition  is  inadmissible;  Bank  of  Havelock  v.  Western 
Union  Tel.  Co.,  141  Fed.  526,  where  evidence  is  insufficient  to  sustain 
verdict  for  defeated  party  in  action  for  sending  unauthorized  tele- 
gram, instruction  directing  verdict  against  him  on  other  and  errone- 
ous ground  is  not  prejudicial;  National  Biscuit  Co.  v.  Nolan,  138  Fed. 
9,  70  C.  C.  A.  436,  applying  rule  where,  in  action  for  personal  injuries, 
plaintiff  permitted  to  testify  that  she  depended  on  herself  for  sup- 
port; Union  Pac.  E.  Co.  v.  Field,  137  Fed.  18,  69  C.  C.  A.  536,  applying 
rule  where  counsel  in  argument  insinuated  erroneous  views  of  law  as 
to  measure  of  damages;  Resurrection  Gold  Min.  Co.  v.  Fortune  Gold 
Min.  Co.,  129  Fed.  677,  64  C.  C.  A.  180,  applying  principle  where  wit- 
ness on  direct  examination  had  related  part  of  conversation,  and 
cross-examination  as  to  entire  conversation  denied. 

5  Wall.  819-822,  18  L.  613,  WITHENBUEG  v.  UNITED  STATED 
Syl.  1  (VI,  782).  Final  appealable  decree  in  prize  case. 
Approved  in  Dodge  v.  Norlin,  133  Fed.  365,  66  C.  C.  A.  425,  bank- 
ruptcy court  judgment  that  chattel  mortgage  on  alleged  property  of 
bankrupt  is  voidable  by  trustee,  and  that  mortgagee  has  no  lien  and 
is  not  entitled  to  preferenoe  out  of  proceeds,  is  final  appealable  judg- 
ment. 


VI  WALLACE. 


6  Wan.  31-35,  18  L.  749,  SOUTHERN  S.  8.  CO.  v.  POBT  WARDENS. 

SyL  1  (YI,  790).  Congress  exclusively  regulates  interstate  com- 
merce. 

Approved  in  Globe  Elevator  Co.  v.  Andrew,  144  Fed.  884,  holding 
void  Laws  Wis.  1905,  p.  37,  c.  19,  as  amended,  providing  for  inspec- 
tion of  grain,  as  applied  to  interstate  shipments. 

Syl.  4  (YI,  791).    Fee  for  vessels  arriving  is  tonnage  duty. 
Approved  in  Way  v.  New  Jersey  S.  B.  Co.,  133  Fed.  192,  Laws  N.  Y. 
1897,  p.  701,  c.  592,  §  63,  imposing  tonnage  duty,  is  void. 

6  Wall.  50-78,  18  L.  721,  STATE  OF  GEOBGIA  v.  STANTON. 

Syl.  1   (VI,  797).    Political  questions  not  for  courts. 

Approved  in  Anthony  v.  Burrow,  129  Fed.  790,  denying  jurisdiction 
to  enjoin  state  oficers  from  issuing  certificate  of  nomination  to  con- 
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gressional  eniididate;  Shoemaker  v.  City  of  Dea  Moines,  129  Iowa,  248, 
105  N,  W,  521,  refusing  to  restrain  execution  of  contract  by  city 
officials  at  suit  of  voter,  for  purchase  of  voting  machines  on  ground 
that  they  are  not  adaptable. 

(VI,  797).  Miscellaneous.  Cited  in  Lockhart  v.  Leeds,  195  U.  3. 
437,  49  L.  269,  25  Sup.  Ct,  76,  relief  under  general  prayer  not  deniable 
because  it  is  asked  for  under  different  theory  than  that  on  which 
special  prayer  is  based^  where  both  prayers  based  on  same  faciau 

€  Wall.  78-80»  18  K  750,  LXJKINS  v.  AIBD. 

Syl.  2  (TI,  799).    Fraudulent  conveyance — Sale  by  failing  debtor. 

Approved  in  Wise  v.  Pfaff,  98  Md.  583,  56  Atl.  817,  where  deed  made 
immediately  on  re^^eipt  of  letter  that  money  due  on  mortgage  must 
be  paid,  and  grantor  knew  deficiency  judgment  would  be  entered,  and 
grantee  received  none  of  reats  from  property  for  long  time,  deed  was 
fraudulent. 

e  WalL  89-83,  18  U  725,  WOOD  v*  STEELE. 

Syl.  1  (VI,  801),  Alteration  of  commercial  paper  as  discharge. 
Approved  in  Merchants'  etc.  Bank  t.  Baltimore  etc.  8.  B.  Co.^  102 
Md,  580,  582,  63  Atl.  110^  111,  change  of  date  in  bills  of  lading  in- 
validates  them;  First  National  Bank  v.  Carter,  138  Mich.  428,  101 
N,  W.  588,  where  school  order  for  supplies  was  signed  by  officers, 
removal  therefrom  of  certificate  by  payee  that  he  had  received  official 
voucher  containing  recital  that  matter  left  to  vote  of  annual  meeting 
of  district    was  material  alteration. 

Syl.  2  (VI,  801)*     Materiality  of  alteration  of  note  for  jury- 
Approved  in  Leppert  v.  Flaggs,  101  Md.  75,  60  AtL  451,  in  action  on 
building  contract  bond,  plea  that  contract  materially  changed  without 
averring  in  what  respect  it  was  changed  or  allegation  of  facta  consti- 
tuting change  is  insufficient 

Syl.  3   (VI,  801).     When  alteration  of  instrument  material. 

Approved  in  Merchants*  etc.  Bank  v.  Baltimore  etc.  8.  B.  Co., 
102  Md.  581,  63  AtK  110,  change  in  date  of  bills  of  lading  invalidates 
them. 

SyL  6  (VI,  802).    Innocent  holder  of  altered  nota. 

Approved  in  Merchants'  etc.  Bank  v.  Baltimoro  etc.  8.  B.  Co., 
102  Md.  583,  58d«  63  Atl.  Ill,  112,  change  in  date  of  bUln  of  lading 
invalidates  them  even  in  hands  of  bona  ide  pledgee. 

6  WalL  83-91,  18  L.  727.     WILSON  r,  WALL. 

SyL  5  (VI,  803).    When  vendee  charged  with  constructive  notice. 

Approved  in  United  States  v.  Detroit  Timber  etc.  Co.,  200  U.  S. 
333,  50  L.  504,  26  Sup.  Ct.  282,  pure  baser  of  property  of  lumber  com" 
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pany  not  charged  with  knowledge  of  wrongful  character,  as  against 
government,  of  conveyances  of  standing  timber  which  might  have 
been  gained  by  investigation  of  company's  books;  Beed  v.  Munn,  14S 
Fed.  756,  purchaser  with  notice  under  purchaser  without  notice  is 
bona  fide  purchaser;  United  States  v.  Detroit  etc.  Lumber  Co.,  131 
Fed.  675,  receiver's  final  certificates  are  notice  to  purchasers  of  equi- 
table title  they  evidence  that  they  are  avoidable  by  Land  Department 
for  fraud  or  error  at  any  time  before  patents  issue;  Havighorst  v. 
Bowen,  214  HI.  98,  73  N.  E.  405,  where  beneficiary  under  trust  deed  ac- 
quired fee  from  grantor  of  trust  deed,  and  trustee  released  deed  before 
notes  which  were  pledged  to  third  party  were  due,  fact  that  record 
showed  notes  had  not  matured  is  not  notice  of  improper  discharge  to 
subsequent  lienholder;  dissenting  opinion  in  Wasserman  v.  Metzger, 
105  Ya.  768,  771,  54  8.  £.  900,  901,  majority  holding  where  one  of  two 
notes  paid  and  coUusively  transferred  to  another,  who  procured  to 
him  sale  by  trustee  of  property  securing  it,  and  he  then  executed  trust 
deed  to  loan  association  for  benefit  of  first  payee's  wife,  latter  not 
bona  fide  purchaser  as  against  lien  for  payment  of  other  note  secured 
by  original  trust  deed. 

6  Wall.  94-100,  18  L.  752,  WICKEB  v.  HOPPOCK. 

8yl.  3  (YI,  805).    Damages — ^Duty  to  diminish  damages. 

Approved  in  Indian  Mountain  etc.  Goal  Co.  v.  Asheville  etc.  Coal 
Co.,  134  N.  C.  588,  47  8.  E.  121,  applying  rule  under  contract  to  sell 
all  coal  required. 

Distinguished  in  Lillard  v.  Kentucky  Dist.  etc.  Co.,  134  Fed.  178, 
67  C.  C.  A.  74,  buyer  of  distillery  slop  for  feeding  purposes  under 
contract,  whereby  seller  was  to  deliver  it  in  troughs  suitable  for 
feeding,  may  recover,  though  he  did  not  himself  erect  troughs  where 
he  relied  on  seller's  repeated  promises  to  do  so;  Allen  v.  Field,  130 
Fed.  653,  65  C.  C.  A.  19,  where  defendant  contracted  for  purchase  of 
greater  part  of  product  of  plaintiff's  distillery  for  fifteen  years,  on 
repudiation  of  contract  by  defendant  after  two  years,  plaintiff  not 
bound  to  operate  distillery  and  market  product. 

Syl.  4  (VI,  805).     Damages  for  breach  of  indemnity  contract. 

Approved  in  Dancel  v.  Goodyear  Shoe  etc.  Co.,  137  Fed.  159,  where 
corporation  purchases  entire  property  and  assets  of  another,  and  gives 
bond  to  pay  all  its  debts  and  assume  all  its  contracts,  latter  is  not 
indispensable  party  to  suit  in  equity  against  purchaser  to  enforce 
its  liability  on  such  contract;  Broadwell  v.  Banks,  134  Fed.  476,  cov- 
enant by  lessee  to  pay  taxes,  not  being  one  of  indemnity,  cause  of 
action  to  recover  same  accrues  to  lessor  on  failure  to  pay  taxes; 
Cudaback  v.  Hay,  134  Fed.  123,  where  defendant  purchased  realty  in 
another's  name,  agreeing  to  furnish  money  to  pay  taxes  and  principal 
and  interest  on  mortgage,  and  save  him  harmless  from  all  charges, 
defendant 's  liability  was  fixed  on  rendition  of  deficiency  judgment  on 
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foreclosure;  Cousins  ▼.  Paxton  &  Gallagher  Co.,  122  Iowa,  469,  98  N.  W. 
279,  where  sheriflf  accepted  bond  to  id  damnify  him  against  llabilitj 
for  damages  sustained  by  levy  on  personalty,  be  cannot  recover  thereon 
for  attorney's  fees  incurred  in  defending  action  for  conversion  till  lee 
actually  paid;  Northern  Assur.  Co.  v.  Borgelt,  67  Neb.  286,  93  N.  W. 
227,  where  insurance  agent  gave  bond  to  faithfully  perform  all  duties 
4»nd  obey  instructions*  and  they  neglected  to  cancel  policy  aa  directed, 
action  on  bond  not  barred  until  flvo  years  from  loss  to  obligee, 

6  Wall.  116-124,  18  L.  730,  OSTERMAN  ▼.  BALDWIN. 

8yL  1  (VI,  807).     Alien's  capacity  to  hold  lands. 

Approved  in  Pembroke  v.  Huston,  180  Mo.  639,  79  S.  W.  472,  alien 
not  justified  in  rescinding  contract  for  exchange  of  lands, 

8yL  2  (VT,  807).    NaturaUaation  waives  forfeitures  due  to  alienage. 

Approved  in  Shea  v.  Nilinia,  133  Fed.  215,  66  C.  C.  A.  263,  agreement 
between  two  aliens  to  acquire  mining  claims  for  joint  benefit  may  bt 
enforced  by  one  subsequently  declaring  intention  to  become  citizen. 

«  Wall.  134  139,  18  L.  765,  THOMPSON  v.  RAILROAD  COS. 

Syl.  1  (VI,  809),     Jurisdictional  objections  raisable  on  appeal. 

Approved  in  Perex  v.  Fernandez,  202  U.  S.  100,  50  L.  949,  26  Sup. 
Ct.  561,  supreme  court  will  of  own  motion,  on  writ  of  error,  inquire 
into  jurisdiction  of  lower  court,  irrespective  of  exception;  Nichols  v. 
Board  of  Commrs*  of  Western  Co,,  13  Wyo.  8,  76  Pac.  682,  where  final 
judgment  is  not  supported  by  pleadings  or  findings,  it  may  be  vacated 
on  error,  on  record  proper,  without  bill  of  exceptions. 

Syl.  2  (VI,  810).     Pt'dcral  equity  not  limited  by  state  law. 

Approved  in  Mutual  Life  Ins.  Co.  v.  Blair,  130  Fed.  974,  whsro 
equity  has  jurisdiction  of  suit  to  i.'ancel  life  policy  for  fraud,  fact  that 
insured  died  prior  to  answer  and  that  action  at  law  brought  on  policy 
does  not  deprive  equity  court  of  jarisdiction  j  Anthony  v.  Burrow,  129 
Fed,  790,  denying  equity  jurisdiction  to  enjoin  state  officers  from  is- 
suing certificate  of  nomination  to  congressional  candidato* 

Syl.  3  (VI,  811).    Adoption  of  state  practice. 

Approved  in  Ames  Realty  Co.  v.  Big  Indian  etc.  Co.,  146  Fed.  176, 
rights  given  Civ.  Code  Mont.,  ft  1891,  providing  that  in  actions  for 
protection  of  water  rights  plaintilf  may  make  all  diverters  of  water 
from  same  source  parties  and  court  may  settle  rights  of  all  parties, 
are  enforceable  In  federal  court;  Levi  v.  Mathews,  145  Fed.  154,  in 
action  at  law  for  recovery  of  money  due  under  contract,  court  cannot 
entertain  defense  of  fraud  in  procurement  of  contract;  Chapman  v. 
Yellow  Poplar  Lumber  Co.,  143  Fed.  206,  bill  in  federal  court  to  compel 
reconveyance  of  property  conveyed  by  complainants  to  defendants  and 
also  for  damages  for  breach  of  the  contract^  states  two  causes  of  ac- 
tion^ Illinois  Life  Ins.  Co.  y*  Newman^  141  Fed*  453,  federal  equity 
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cannot  enjoin  collection  of  state  tax  on  ground  of  its  illegality; 
Davidson  etc.  Imp.  Co.  v.  Parlin  etc.  Co.,  141  Fed.  40,  simple  contract 
creditor  who  has  not  reduced  claim  to  judgment  cannot  have  claim 
adjudicated  in  equity;  Union  Stockyards  Co.  y.  Nashville  Packing 
Co.,  140  Fed.  706,  where  cause  removed  from  state  court,  which  wa» 
competent  to  grant  either  equitable  or  legal  relief,  and  plaintiff  pro- 
ceeds in  equity  in  federal  court,  and  no  case  is  made  for  equitable, 
relief,  court  cannot  award  damages;  Anglo-American  etc.  Co.  v, 
Lombard,  132  Fed.  731,  68  C.  C.  A.  89,  in  action  at  law  to  enforce 
stockholder's  liability,  defendant  cannot  set  off  indebtedness  from 
corporation  to  him. 

6  Wall.  139-142,  18  L.  819,  WEST  v.  AUEOBA  CITY. 

Syl.  1  (VI,  812).    Affirmative  answer  not  new  removable  suit. 

Approved  in  Smithers  v.  Smith,  35  Tex.  Civ.  511,  80  S.  W.  648,  fol- 
lowing rule;  Indian  etc.  Coal  Co.  v.  Ashville  etc.  Coal  Co.,  135  Fed. 
840,  where,  after  judgment  in  favor  of  nonresident  plaintiff  was 
affirmed  as  to  original  cause  of  action  but  reversed  as  to  counterclaim, 
defendant  amended  counterclaim  by  increasiug  amount  demanded^ 
plaintiff  could  not  remove  cause. 

Syl.  2  (VI,  813).     Bemoval — Appearance  in  state  court  waives. 

Distinguished  in  Price  v.  Ellis,  129  Fed.  483,  where  defendant  in 
action  by  nonresident  files  counterclaim  for  more  than  $2,000,  cause  is 
removable  by  plaintiff  at  or  before  time  to  plead  to  counterclaim. 

6  Wall.  142-152,  18  L.  753,  BECTOB  v.  ASHLEY. 

Syl.  4  (VI,  815).    Statutes  govern  claimants  to  public  lands. 

Approved  in  Tyee  Consol.  Min.  Co.  y.  Langstedt,  1  Alaska,  447,  ten 
year  statute  of  limitations  begins  to  run  in  favor  of  adverse  possessor 
of  part  of  mining  claim  from  time  of  location  and  not  from  date  of 
patent;  Graham  v.  Great  Falls  etc.  Co.,  30  Mont.  403,  76  Pac.  811, 
applying  rule  in  construing  act  of  1891,  relating  to  confirmation  of 
contested  pre-emptions  in  hands  of  bona  fide  purchasers. 

6  Wall.  153-157,  18  L.  762,  PROVIDENCE  RUBBER  CO.  v.  GOOD- 
YEAR. 

Syl.  1  (VI,  816).     Appeal — Rights  determined  from  filing. 

Approved  in  In  re  McCall,  145  Fed.  901,  902,  time  limit  for  re- 
view of  order  confirming  bankrupt's  composition  runs  from  entry  of 
confirmation  order  on  record. 

6  Wall.  166-209,  18  L.  768,  BIGGS  v.  JOHNSON  COUNTY. 

Syl.  1  (VI,  819).    Jurisdiction  continues  till  judgment  satisfied. 

Approved  in  Hatcher  y.  Hendrie  etc.  Supply  Co.,  133  Fed.  270,  68 
G.  C.  A.  19,  suit  in  equity  to  enforce  attachment  lien  obtained  in 
former  action  ia  maintainable  irrespective  of  citizenship  or  of  custody 
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of  ptctet^A  of  attaebed  property;  Louwville  Trust  Co.  t.  Koott^  130 
Fed.  825,  65  C.  C*  A.  158,  where,  on  expiration  of  eorporation '■  fran- 
chiae,  its  assets  delivered  to  liquidator  and  minority  stockholders  filed 
state  suit  to  inspect  books,  and  pending  suit  creditor  obtained  ap- 
pointment of  federal  reeeiir^r,  state  court  had  priority  of  jurisdiction; 
Ingrabam  v.  National  Salt  Co.,  139  Fed.  690,  arguendo* 

8jl.  4  (VI,  820).    Mandamus  by  circuit  court. 

Approved  in  Barber  Asphalt  Pav.  Co.  v.  Morris,  132  Fed,  955,  67 
li.  B.  A,  761,  66  C,  C.  A*  55,  granting  mandamus  to  circuit  judge  to 
vacate  order  staying  proceedings  in  action  on  claim  agsinit  eity  pend- 
ing state  appeala. 

By}.  7  (YI,  822).     State  injunction  of  federal  proceedings. 

Approved  in  Beardslee  ▼-  Ingraham,  183  N.  Y.  417,  76  N.  E,  477, 
where  federal  court  issued  attachment  against  property  of  corporation* 
and  writ  filed  in  ofBce  of  clerk  of  county  where  property  situated,  and 
afterward  receiver  appointed  by  state  court  in  suit  for  dissolution, 
state  court  cannot  enjoin  marshal  from  selling  attached  property  on 
execution* 

Distinguisbed  in  Shaw  v.  Frey,  69  N«  J.  Eq.  324,  59  AtU  812,  state 
court  may  enjoin  prosecution  of  federal  action  pending  discovery  of 
matters  necessary  to  trial  of  such  action. 

8yl.  9  (VI,  824).    Mandamus  to  levy  tax  to  pay  bonds. 

Approved  in  Theis  v.  Commrs.  of  Washita  County,  9  Okl.  653,  60 
Pac.  508,  where  county  commissioners  have  issued  bridge  warrants 
in  accordance  with  statute,  mandamus  lies  to  compel  tax  levy  to 
liquidate  warrants.    See  105  Am.  St.  Bep.  216,  217,  note. 

6  Wall.  213-216,  18  L.  753,  THE  ROCK  ISLAKD  BRIDGE. 

SyL  2  (VI,  827).     Maritime  lien  not  dependent  on  possession. 

Approved  in  The  San  Rafael^  141  Fed.  281,  lien  for  maritime  tort 
follows  vessel  into  hands  of  bona  fide  purchaser. 

Syl.  4  (VI,  827).     What  subject  to    maritime  lien. 

Approved  in  United  States  v.  Evans,  195  U.  8.  365,  49  L.  £37,  25 
8up.  Ct.  46,  upholding  admiralty  jurisdiction  over  libel  in  rem  against 
vessel  for  negligently  colliding  with  beacon  built  on  piles  in  channel; 
Bowers  Hyd.  etc.  Co.  v.  Federal  Cont.  Co.,  148  Fed.  294,  upholding 
admiralty  jurisdiction  over  suit  to  recover  for  hire  of  dredge  intended 
to  operate  a  float,  though  dredge  temporarily  used  on  land  to  UreJge 
stream. 

6  Wall.  225-230.  18  L.  823,  THE  VANDEBBILT. 

SyL  1  (VI,  829).     Collision— Navigation  in  river. 

Approved  in  Lake  Erie  Transp.  Co.  v.  Gilchrist  Tratisp.  Co.,  142 
FwL  91|  where  it  is  customary  for  vessels  lo  pass  bt:lween  buuy  and 
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light,  agreement  made  to  pass  port  to  port  requires  each  vessel  to 
keep  on  starboard  side  of  channel  between  light  and  buoy. 

€  Wall.  231-241,  18  L.  783,  MASON  v.  ELDEED. 
Syl.  3  (VI,  830).    Partner's  obligations' are  joint. 

Approved  in  Outcalt  v.  Collier,  8  Okl.  477,  58  Pac.  644,  where  one 
of  several  joint  debtors  on  note  consents  to  judgment  against  all, 
and  on  motion  court  vacates  judgment  as  to  portion  of  defendants 
who  did  not  authorize  consent,  judgment  must  be  set  aside  as  to  all 
defendants. 

Syl.  4  (VI,  830).    Judgment  against  one  joint  obligor. 

Approved  in  Outcalt  v.  Collier,  8  Okl.  478,  58  Pac.  644,  where  one 
of  several  joint  debtors  on  note  consents  to  judgment  against  all,  and 
on  motion  court  vacates  judgment  as  to  portion  of  defendants  who 
did  not  authorize  consent,  judgment  must  be  set  aside  as  to  all  de- 
fendants. 

(VI,  830).  Miscellaneous.  Cited  in  Bell  t.  St.  Johnsbury  etc.  B.  B. 
Co.,  76  Vt.  52,  56  Atl.  109,  notice  and  opportunity  to  be  heard  are 
prerequisites  to  judgment. 

«  Wall.  247-254,  18    L.    851,    THE    MAYOB    OP    NASHVILLE    v. 
COOPEB. 

Syl.  1  (VI,  832).    No  costs  where  no  jurisdiction. 

Approved  in  Nutter  v.  Brown,  58  W.  Va.  245,  52  S.  E.  92,  1  L.  B.  A. 
(N.  S.)  1083,  decree  respecting  allowances  of  expenses  and  compensa- 
tion of  receiver  is  appealable. 

Distinguished  in  Graham  v.  Oregon  etc.  Nav.  Co.,  134  Fed.  692, 
where  exceptions  to  libel  in  admiralty  for  want  of  jurisdiction  are 
sustained,  libel  may  be  amended. 

Syl.  2  (VI,  833).     Doubts  resolved  in  favor  of  validity  of  law. 

Approved  in  Board  of  Commrs.  of  Onslow  Co.  v.  Tollman,  145  Fed 
766,  upholding  Laws  N.  C.  1885,  p.  439,  c.  233,  incorporating  railroad 
and  authorizing  issuance  of  county  aid  bonds. 

Syl.  3  (VT,  833).    Federal  courts — Cases  involving  federal  questions. 

Approved  in  Anthony  v.  Burrow,  129  Fed.  787,  question  whether 
«ounty  is  lawfully  in  congressional  district,  where  it  was  placed  by 
state  statute,  is  not  federal  question. 

6  Wall.  258-262,  18  L.  829,  MILLINGAB  v.  HARTUPEE. 

SyL  1  (VI,  835).    When  federal  question  exists. 

Approved  in  Harris  v.  Bosenberger,  145  Fed.  452,  appeal  from  cir- 
cuit court  to  circuit  court  of  appeals  lies  where  constitutionality  of 
statute  empowering  postmaster  general  to  issue  fraud  orders  as  well 
ai  its  construction  is  involved;  York  Co.  Sav.  Bank  v.  Abbot,  131 
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Pod.  982,  upliotdlDg  federal  juriBdiction  over  mit  bj  leasee  against 
nonreaident  lessor  to  compel  lesaor  to  either  buy  building  from  or 
sell  laod  to  complajnaiitr  at  appraised  value^  uader  terms  of  leasa. 

«  Wall.  280*291,  18  L.  825,  BARNEY  v.  BALTIMOICE. 

Syl.  1  (VI,  838).     Partition — All  co-owners  neeeBsarjr  partlet. 
Approved  in  Goldman  v.  Millay,  7  Ana.  288,  64  Pac.  434,  in  action 
for  partition  by  administrator  of  mortgagee  of    undivided    half    of 
library  against  purchaser  of  other  half,  widow  of  mortgagor  in  ^oa- 
session  of  plaintiff's  undivided  half  is  necessary  party. 

8yl.  2  (VI,  838).     Proper  and  necessary  parties  distinguished. 

Approved  in  Perkins  v.  Hendryx,  149  Fed.  528,  in  suit  to  vacate 
decree  in  favor  of  partnersliip^  where  firm  dissolved  and  one  of  part- 
ners has  died  since  decree,  his  administrators  are  not  necessary  par- 
ties; United  States  ▼,  Northern  Pac.  R.  Co,,  134  Fed,  719,  67  C.  C,  A. 
269,  in  suit  by  United  States,  in  which  annulment  of  contract  between 
corporations  is  sought  is  necessary  incident  to  other  relief,  court  can- 
not try  case  where  it  has  no  jurisdiction  over  one  of  corpo ration! 
making  contraet. 

Syl.  4  (VI,  840)*     Citizen  of  territory  cannot  sue  in  federal  court. 

Approved  in  Laden  v.  Meek,  130  Fed.  879,  65  C,  C.  A.  361,  allegation 
in  femoiTal  petition  that  certain  of  petitionurs  are  ''reaidoDts^'  of 
■tate  other  than  that  of  plaintifif's  citizenship,  and  that  none  of  them 
are  "residents  and  citizens"  of  state  of  plaintilT's  citizenship,  is 
insnfBcient* 

«  Wall.  291-298,  18  L.  919,  CRAWFORD  v,  ADDISON. 

Syl,  1  (VI,  843).     Salary  as  damages  on  quo  warranto  supersedoss. 

Approved  in  Jones  v.  Carver,  17  Colo.  App.  489,  68  Pac.  1067,  where 
«>pinian  in  pToceedings  to  try  title  to  office  was  that  plaintifiF  was 
lawfully  appointed  and  his  removal  illegal,  judgment  estopped  da- 
fendant  in  action  to  recover  emoluments  of  office. 

6  Wall,  299-316,  18  L,  786,  CLEMENTS  v.  MOOEE. 

SyL  2  (VX,  845).     Fraudulent  sale  void  though  value  paid. 

Approved  in  In  re  Pease,  129  Fed.  448,  merchant  gave  chattel  mort- 
gage on  stock  and  with  proceeds  paid  certain  creditors  in  full  and 
next  day  mortgagee  took  possession  and  sold  stock,  transaction  was 
void  under  Bankr,  Act,  c.  541,  f  67e. 

Byl.  3  (VI,  846).     Equitable  reMef  to  btiyers  at  fraudulent  sale. 

Approved  in  Lynch  v.  Burt,  132  Fed.  432,  67  C.  C.  A.  305,  ona 
elaimittg  through  grantee  in  fraudulent  conveyance,  who  did  not  par- 
ticipate in  fraud,  is  entitled  to  reimbursement  for  payments  for  taxea. 
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Syl.  5  (VI,  847).    Buyer  has  burden  of  disproving  fraud. 

Approved  in  dissenting  opinion  in  Hickey  v.  Davidson,  129  Iowa, 
890,  105  N.  W.  682,  majority  holding  where  decedent's  son  was  in- 
solvent and  his  interest  in  decedent's  property  exhausted  by  advance- 
ments made  by  father,  conveyauce  by  sisters  to  infant  son  of  in- 
solvent brother  of  their  interest  in  land  descended  to  them  from 
father  not  in  fraud  of  brother's  creditors. 

6  Wall.  316-318,  18  L.  736,  THOMPSON  v.  BOWMAN. 

Syl.  1  (VI,  847).    Partnership  in  purchase  of  lands. 

Approved  in  Beers  v.  Sharpe,  44  Or.  393,  75  Pac.  719,  cotenant  can* 
not  transfer  any  greater  interest  in  water  rights  appurtenant  to  es- 
tate than  own  interest. 

6  Wall.  318-327,  18  L.  816,  EX  PARTE  McCARDLB. 

Syl.  1  (VI,  848).    Habeas  corpus  by  federal  courts. 

Approved  in  West  Virginia  v.  Laing,  133  Fed.  891,  66  C.  C.  A.  617, 
upholding  release  on  habeas  corpus  where  member  of  posse  assisting 
in  arrest  of  one  indicted  in  federal  court  arrested  under  state  process 
for  murder;  State  v.  Van  Huse,  120  Wis.  21,  97  N.  W.  505,  arguendo. 

6  Wall.  355363,  18  L.  810,  MA8SINA  v.  CAVAZOO. 

Syl.  9  (VI,  853).    Bills  of  exceptions  must  be  signed. 

Approved  in  Woods  v.  Beaton,  2  Alaska,  3,  where  trial  judge,  to 
whom  bill  of  exceptions  was  presented,  left  bench  without  signing  it, 
his  successor  cannot  sign  it. 

6  Wall.  363-382,  18  L.  863,  GRISAR  v.  McDOWELL. 

Syl.  3  (VI,  854).     Pueblo's  claim  imperfect  till  lands  assigned. 

Approved  in  Bowden  v.  San  Francisco,  199  U.  S.  600,  50  L.  328,  26 
Sup.  Ct.  748,  following  rule;  Wallace  v.  Adams,  143  Fed.  724,  arguendo. 

Syl.  12  (VI,  855).     Confirmation  of  land  grant  dates  back. 

Approved  in  United  States  v.  Anderson,  194  U.  S.  399,  48  L.  1039, 
24  Sup.  Ct.  716,  government  cannot,  as  against  grantees  of  lands 
within  indemnity  limits  of  railroad  grant,  retain  sums  collected  for 
removal  of  stone  between  selection  and  approval  of  selection;  Peyton 
y.  Desmond,  129  Fed.  12,  63  C.  C.  A.  651,  homestead  patentee  may  re- 
cover  value  of  timber  wrongfully  cut  after  initiation  of  claim  and 
prior  to  issuance  of  patent;  Florida  Town  Imp.  Co.  v.  Bigalsky,  44 
Fla.  776,  33  So.  451,  President  could  in  1842  and  1849,  by  executive 
order,  without  special  congressional  authorization,  reserve  part  of 
public  domain  on  Amelia  Island  for  military  reservation. 

Syl.  13  (VI,  856).    President  may  reserve  public  lands. 
Approved  in  United  States  v.  Tully,  140  Fed.  901,  reciting  history  of 
Ft.  Missoula  Military  Reservation;  Qibson  v.  Anderson,  131  Fed.  41» 
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65  C.  C«  A.  277^  President  may  reserve  portion  of  anoceupied  public 
lands  for  Indian  reservation,  notwithstaurUng  Rev.  St,,  §  2319,  relat- 
ing to  mineral  deposits  on  public  lands;  Crawford  r*  Burr,  2  Alaska. 
Z5,  argaendo, 

8yL  14  (VI,  856).  Sait  against  officer  as  suit  against  government. 
Approved  in  Wadsworth  v.  Boysen,  148  Fed.  7S0,  denying  federal 
jurisdiction  over  suit  to  enjoin  Indian  agent  irom  obstructing  com- 
plainant from  prospecting  on  government  lands;  O'Beilly  De  Caroara 
v.  Brooke,  135  Fed.  3S3,  upholding  right  of  action  against  military 
governor  of  Cuba  for  tort  committed  in  official  capacity  ngninst  indi- 
vidual  in  course  of  civil  administration.  See  108  Am.  St  Hep.  839, 
note. 

e  Wall,  385  402,  18  L.  830,  UNITED  STATES  ▼.  HART  WELL. 
SyL  1  (VI,  857),     Office  defined. 
Approved  in  Smith  v.  Van  Buren  Co.,  125  Iowa,  457,  101  N.  W.  187, 

construing  Code,  §  441,  relating  to  selection  of  ofScial  newspaper  by 
supervisors;  State  v.  Theus,  114  La.  1104,  38  So.  873,  parish  superin- 
tendent of  public  instruction  is  a  public  officer;  State  v»  Maroney,^ 
Idl  Mo,  545,  90  S.  W.  146,  judges  and  clerks  of  election  appotntedJ 
nnder  Laws  1903,  p.  170,  are  public  officers  holding  for  fixed  period^; 
Opinion  of  the  Juatices,  73  N.  H.  622,  62  AtL  970,  notaries  public  are* 
public  officers;  Guthrie  Daily  Leader  v.  Cameron,  3  Okl,  682,  41  Pac, 
636,  Seas.  Laws  1895,  p,  47  does  not  create  office  of  public  printer. 

SyL  2  (VI,  858),    Clerk  appointed  by  departmental  head  is  officer. 
Approved   in    McGregor   v.   United    States,    134    Fed.    196,    clerk    in 

Postoffice    Department    is    officer  indictable  under  Rev,  St.,  fifi  1781,. 

1782,  prohibiting  officers  from  receiving  compensation  for  a^tding  in 

procuring  government  contract. 

Distingntshcd  in  United  States  v.  Schlierholz,  137  Fed.  620,  622, 
623,  special  agent  of  Land  Department  appointed  under  appropriation 
act  of  June  4,  1897,  was  not  United  States  officer  within  meaning  of 
Rev.  St.,  §  5481,  mlating  to  extortion;  United  States  v.  Oole»  130  FciL 
619,  cashier  of  mint  appointed  under  Rev.  St,,  §  3504,  is  not  officer  of 
mint  within  Rev.  St.,  5  3506,  relating  to  custody  of  coin. 

,     Syl.  4  (VT,  859).     Penal  statutes  strictly  construed. 

Approved  in  Wad  a  worth  v.  Boyseo,  148  Fed.  77(1,  construing  36  Stat, 
1916,  ratifying  agreement  by  which  Shoshone  Indians  ceded  Wind 
River  Reservation;  United  States  v,  Greene,  146  Fed.  779,  coostroing 
Bev.  St.,  §  5497,  relating  to  embezzlement  of  public  money;  Melnerney 
^,  United  States,  143  Fed.  733,  original  application  of  alien  for  natural- 
ization filed  in  federal  court,  together  with  record  of  proceedings 
thereon,  constitute  record  withio  Rev.  St.,  }  5403,  punishing  theft  of 
records;  State  v.  Woodward,  182  Mo.  407,  KKl  Am,  St.  Rep.  646,  81 
6,  W.  862,  under  Rev,  St.  1899,  §  2043,  puniiihiiig  bribery  of  or  mU 
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tempt  to  bribe  jurors,  evidence  showing  proposal  of  willingness  to 
give  bribe  is  sufficient;  State  v.  Hesterly,  182  Mo.  27,  28,  103  Am.  St. 
Eep.  634,  81  S.  W.  628,  Rev.  St.  1899,  §  1845,  prohibits  teacher  from 
carnally  knowing  female  pupil  under  eighteen  at  any  time  during  ex- 
istence of  relation  of  teacher  and  pupil;  Choctaw  etc.  B.  B.  Co.  v. 
Alexander,  7  Okl.  595,  54  Pae.  422,  construing  Stat.  1893,  p.  597,  e.  38, 
regulating  prairie  fires. 

41  Wall.  402-419,  18  L.  925,  STABK  v.  STABBS. 

Syl.  1  (YI,  860).    Quieting  title  by  possessor  against  adverse  daim- 

flUlt. 

Approved  in  Shewalter  y.  Lexington,  143  Fed.  166,  in  suit  to  quiet 
title  against  street  improvement  certificates  amounting  to  less  than 
$2,000,  amount  of  certificates  and  not  value  of  land  constitutes  subject 
matter  of  action;  dissenting  opinion  in  Logan  y.  Ward,  58  W.  Va. 
378,  52  S.  E.  403,  arguendo. 

Syl.  2  (VI,  861).    Suit  by  possessor  to  determine  adverse  claims. 

Approved  in  Foss  v.  Dam,  1  Alaska,  346,  one  in  possession  of  lot 
on  public  lands  and  using  same  for  purposes  of  trade  or  residence  may 
sue  to  quiet  title  thereto;  Muckle  v.  Gord,  45  Or.  232,  77  Pac.  744, 
applying  rule  in  suit  to  quiet  title  to  tide  lands. 

Distinguished  in  Ladd  v.  Mills,  44  Or.  227,  75  Pae.  142,  under  B.  i^ 
C.  Comp.,  §  516,  administrator  may  sue  in  equity  to  determine  adverse 
possession. 

Syl.  5  (VI,  863).    Patent  relates  back  to  inception  of  rights. 

Approved  in  United  States  y.  Detroit  Timber  etc.  Co.,  200  U.  8. 
335,  50  L.  505,  26  Sup.  Ct.  282,  purchaser  from  patentees  for  value 
without  notice  of  entryman's  fraud  is  entitled  to  protection  as  bona 
fide  purchaser  under  Comp.  St.  1901,  p.  1545,  though  he  acquired  in- 
terest in  lands  under  contract  for  timber  before  patents  issued; 
United  States  v.  Anderson,  194  U.  S.  399,  48  L.  1039,  24  Sup.  Ct. 
716,  government  cannot,  as  against  grautr^c  of  lands  within  indem- 
nity limits  of  railroad  grant,  retain  sums  collected  for  removal  of 
stone  between  selection  and  approval  of  selection;  Tegarden  v.  Le 
Marchel,  129  Fed.  490,  state  statute  giving  defendant  in  ejectment 
right  to  recover  value  of  improvements  made  in  good  faith  under 
«olor  of  title  not  applicable  where  plaintiff  claims  under  patent  is-' 
Bued  after  improvements  made;  Peyton  v.  Desmond,  129  Fed.  12,  63 
C.  C.  A.  651,  patentee  under  homestead  laws  may  recover  value  of 
timber  cut  between  initiation  of  claim  and  issuance  of  patent; 
Blumer  y.  Iowa  B.  B.  Land  Co.,  129  Iowa,  38,  105  N.  W.  344,  am 
Against  railroad  entitled  to  land  under  grant,  limitations  run  in  favor 
of  occupant  under  timber  culture  act  from  time  occupant  enters  under 
receiver's  receipt;  Flanagan  v.  Forsythe,  6  Okl.  236,  50  Pac.  155, 
lands  entered  for  homestead  are  not  exempt  from  liability  for  debts 
After  final  proof  made  and  final  certificates  issued;  Washington  Bock 
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Co.  r.  Young,  110  Am.  St  Rep.  666,  29  Utah,  121,  80  Pac.  387,  where 
entrj  of  public  land  was  made  in  land  office  on  faith  of  original  goV' 
erument  survej,  patent  related  back  to  entry  and  wai  based  on  or- 
iginal tunrey;  Kneeland  v.  Korter,  40  Waah.  355,  82  Pac*  610,  1  I*. 
R,  A.  (N.  8.)  745,  where  tide  lands  within  place  limiti  of  grant  iiir- 
rejed  and  identified  and  railroad  performed  all  conditionii  prior  to 
admiaaion  of  itate,  railroad  entitled  to  land  though  patent  laaued 
after  adoption  of  conititutton. 

Distinguished  in  dissenting  opinion  in  Kneeland  ▼.  Korter,  40 
Waah.  374,  82  Pac.  613,  1  U  R.  A.  (N.  S.)  745,  majority  holding 
where  tide  lands  within  place  limit*  of  railroad  grant  aurveyed  and 
identified  and  railroad  performed  all  conditions  prior  to  admiasion  of 
•tate,  railroad  entitled  to  land  though  patent  issued  after  adoption 
of  constitution. 

8yL  7  (VI,  865) »     Constructive  trusts — Compelling  conveyance. 

Approved  in  Kerns  v,  Lee,  142  Fed.  988,  and  Johnson  ▼,  Paclfie 
Coast  8.  S.  Co.|  2  Alaska,  238,  both  following  role. 

e  Wall.  458  481,  18  L.  869,  DOE,  LESSEE,  ▼.  CONSIDINB. 

8y].  2  (VI,  870).     Measure  of  extent  and  duration  of  trusts. 

Approved  in  Brillhart  v.  Mish,  99  Md.  458,  58  Atl.  31,  construing 
trust  deed,  for  grantor's  life^  by  owner  of  curtesy  in  land;  Angle  v. 
Marshall,  55  W.  Va,  680,  47  S.  E.  886,  construing  trust  deed  for  pur* 
pose  of  managing  estate  as  power  of  attorney  revocable  irrespective 
of  provision  of  irrevocability. 

Syl.  6  (VI,  871).     Vested  remainder  defined. 

Approved  in  Archer  v.  Jacobs,  125  Iowa,  478,  481,  101  N.  W.  199, 
devise  to  daughter  for  life,  remainder  to  her  children  or  grand- 
ehildren,  but  if  there  be  none  then  to  testator's  son,  daughter  took 
life  estate  and  her  children  vested  remainder;  O'Day  v.  Meailows, 
1&4  Mo.  618,  92  8.  W.  645,  deed  conveying  land  to  wife  through  third 
person,  estate  to  commence  at  death  of  husband  and  continue  during 
wife's  life,  conveyed  vested  int^Test;  Curtis  v,  Zutavern,  67  Neb. 
194,  93  N.  W.  405,  quitclaim  deed  passes  reversionary  rights  in  land 
which  owner  holds  subject  to  dower  estate;  In  re  Kountz's  Estate,^ 
213  Pa.  397,  62  Atl.  1105,  3  L.  R.  A.  (N.  8.)  639,  under  will  provid- 
ing for  children  and  grandchildren,  income  to  be  paid  to  them  for 
life,  and  for  division  among  graudchitdren  after  death  of  children^ 
grandchildren  took  contingent  remainder;  Ehode  Island  Hospital 
Trust  Co.  V.  Noyes,  26  R.  I.  329,  58  Atl.  1002,  nnder  will  giving  cer* 
tain  part  of  inrome  to  sister  and  residue  to  grandson  until  he  should 
attain  certain  age^  and  if  he  should  die  before  such  age  then  incoma 
to  go  in  other  ways,  grandson  took  vested  iuteresi  in  trust  fund* 
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Syl.  12  (YI,  872).  Executorj  devises  and  contingent  remainders 
not  favored. 

Approved  in  Anderson  v.  Mesainger,  146  Fed.  939,  where  testator 
declared  that  if  either  of  two  sons  died  without  descendants,  survivor 
should  take  his  estate,  and  if  survivor  so  died  then  half  of  deced- 
ent's portion  and  half  of  portion  taken  by  survivorship  should  go  to 
testator's  brothers  and  sisters,  sons  took  life  estate;  Thomas  v.  Castle, 
76  ('onn.  451,  56  Atl.  855,  construing  will  giving  estate  in  trust  for 
son,  who  may  use  income  and  after  his  death  to  others,  as  creating 
contingent  remainder. 

Sjl.  15  (YI,  873).    Vesting  of  devise  to  class  in  future. 

Approved  in  Taylor  v.  Stephens,  165  Ind.  205,  74  N.  £.  982,  con- 
struing devise  to  wife  for  life  and  at  her  death  to  testator's  children 
as  giving  children  vested  remainder. 

e  WaU.  481-484,  18  L.  930,  WALKLEY  v.  CITY  OF  MUSCATINE. 

Syl.  1  (YI,  874).    Mandamus  to  compel  tax  to  pay  judgment. 

Approved  in  Marra  v.  San  Jacinto  etc.  Irr.  Dist.,  131  Fed.  790, 
applying  rule  where  regularly  organized  irrigation  district  issued 
bonds;  Anthony  v.  Burrow,  129  Fed.  789,  refusing  mandatory  injunc- 
tion requiring  state  jo£&cer  to  certify  nomination  of  certain  person  as 
congressional  candidate. 

6  Wall.  484-491,  18  L.  920,  UNITED  STATES  v.  ECKFORD. 

Syl.  2  (YI,  875).    Circuit  court's  jurisdiction  limited. 

Approved  in  Kentucky  v.  Powers,  201  U.  S.  24,  50  L.  644,  26  Sup. 
Ct.  387,  denial  of  equal  civil  rights  in  summoning  or  impaneling  jurors 
does  not  give  right  of  removal  of  criminal  prosecution. 

Syl.  4  (YI,  876).    Setoflf  against  United  States. 

Approved  in  United  States  v.  Gillies,  144  Fed.  991,  limitation  does 
not  run  agaiust  action  on  claim  during  pendency  of  action  against 
claimant  in  which  such  claim  is  pleaded  as  setoff,  which  action  is  dis- 
continued by  plaintiff;  United  States  v.  Warren,  12  Okl.  365,  71  Pac. 
690,  in  action  by  United  States,  defendant  may  set  off  demand'  to 
extent  of  government's  claim. 

6  Wall.  492-494,  18  L.  931,  FOLEY  v.  SMITH. 

Syl.  1  (YI,  876).    Taker  of  overdue  note  subject  to  equities. 

Distinguished  in  Gardner  v.  Beacon  Trust  Co.,  190  Mass.  31,  76 
N.  E.  456,  2  L.  B.  A.  (N.  S.)  767,  where  transferee  of  overdue  note 
obtains  it  from  owner  by  fraud,  bona  fide  purchaser  takes  it  free 
from  equity  of  original  owner. 
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€  Wall,  499  511,  18  L.  890,  GAEDNER  v.  THE  COLLECTOR. 
S7I*  1  (VI,  878),  President  need  not  date  bill  on  uigning. 
Approved  in  Quinn  ▼,  Cambridge,  187  Mum.  509,  73  N,  E.  661,  69 

L.  R.  A«  311,  determining  when  assessment  for  betterments  must  be 

made  under  Pub.  St.  1882,  e.  51,  {  1,  providing  tbat  aaaessment  muii 

be  made  within  two  years  of  original  order. 

SyL  3  (YI,  678)*  Statutes — Evidence  to  determine  date  of  ap- 
proval or  terms* 

Approved  in  In  re  Seaholm,  136  Fed.  145,  69  C,  C.  A.  142,  under 
Comp,  St.  Supp.  1903,  p.  411,  amending  bankruptcy  act,  bankrupt 
cannot  procure  discharge  on  own  application  where  within  six  years 
he  has  been  granted  discharge  in  voluntary  proceedings;  Rogers  v, 
State,  72  Ark.  567,  82  S.  W.  170,  holding  void  anti-gambling  act  of 
1901;  Ex  parte  Helton,  117  Mo.  App.  619,  93  S.  W,  915,  construing 
Laws  1905,  pp.  168,  169,  relating  to  game  protection. 

Limited  in  Sconten  v«  Whatcom,  33  Wash.  282,  74  Pac.  392,  under 
atatutea  providing  for  consolidation  of  cities,  election  of  officers  may 
be  conducted  within  aix  months  of  filing  result  of  election  with  Sec- 
I  re  tar  y  of  State. 

-6  Wall.  514  517,  18  L.  933,  UNITED    STATES    r.    COUNCIL    OF 
KEOKUK. 

Syl.  3  (VI,  881).    Mandamus  liei  to  eompel  tax  levy* 
Distinguished  in  State  v.  Board  of  Commrs.  of  Clinton  Co.,  162  Ind. 
€06,  70  N.  E,  984,  mandamus  will  not  He  to  compel  county  commis- 
aioners  to  order  collection  of  railroad  aid  tax  which  it  bad  been  en- 
joined from  enforcing.  • 

<  Wall.  532  542,  18  L.  939,  HANOEE  t.  ABBOTT. 

SyL  10  (VI,  886).     Limitation  did  not  run  during  Rebellion. 

Approved  in  Alice  £.  Min.  Co.  ▼.  Blanden,  136  Fed.  255,  holding  aa- 
der  Iowa  limitation  statute  note  sued  on  after  death  of  maker,  and 
at  earliest  poastble  date  after  maker  ^8  death,  not  barred. 

Distinguished  in  Patterson  v.  Safe  Deposit  etc.  Co.,  148  Fed.  790, 
Where  action  commenced  in  District  of  Columbia  more  than  two  years 
After  accrual  was  pending  seven  years  later,  when  defeudant  died 
in  Maryland,  and  two  years  after  bis  death  action  commenced  against 
executor  in  Maryland,  plaintiff  guilty  of  laches.  • 

«  Wall.  556-561,  18  L.  948,  INSURANCE  CO.  ▼.  HALLOCK. 

Syl.  1  (VI,  890).    Process  must  have  seal. 

Distinguished  in  Leas  v,  Merrlman,  132  Fed.  512,  notice  given  In 
conformity  with  Virginia  statute  authorinng  judgment  on  molioA 
after  notice  need  not  be  under  seaL 
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Sjl.  2  (VI,  890).    Order  of  sale  void  withoat  seaL 
Approved  in  Kipp  v.  Burton,  29  Mont.  100,  101,  102,  101  Am.  81 
Bep.  544,  74  Pae.  86,  87,  63  L.  B.  A.  325,  execution  issued  without 
seal  was  validated  by  Act  of  March  2,  1899,  p.  145,  §  2,  without 
amendment  by  the  court. 

0  WaU.  561-572,  18  L.  894,  CANAL  CO.  t.  GOBDON. 

BjL  2  (VI,  891).    Failure  to  make  eontraet  payments  as  breach. 

Approved  in  Brock  v.  Williams,  16  Okl.  126,  82  Pac.  923,  where 
subcontractor  requests  original  contractor  to  have  architect  make 
estimate  of  materials  furnished  and  labor  done,  and  make  payments 
as  per  contract,  and  contractor  fails  to  do  so,  former  nor  bondsman 
not  liable  for  abandoning  work. 

e  Wall.  578-582,  18  L.  791,  BOBEBTS  t.  GBAHAM. 
Syl.  1  (VI,  892).    Special  damages  must  be  averred. 

Approved  in  Salt  Biver  etc.  Co.  v.  Hickey,  4  Ariz.  244,  36  Pac.  173^ 
in  action  for  damages  for  refusal  of  corporation  to  deliver  certificate 
of  stock  bought  from  it,  allegation  of  general  damages  is  sufficient; 
Thompson  v.  St.  Louis  etc.  By.  Co.,  Ill  Mo.  App.  475,  86  8.  W.  468,. 
functional  trouble  manifesting  itself  in  woman  seventy  days  after 
severe  blow,  caused  by  nervous  shock,  is  matter  of  special  damage 
which  must  be  specially  pleaded;  Friedman  v.  Pulitzer  Pub.  Co.,  102 
Mo.  App.  694,  77  S.  W.  343,  where  petition  for  libel  charged  gen- 
erally that  plaintiff  had  been  greatly  damaged  by  publication,  and 
claimed  actual  and  punitive  damages,  evidence  that  plaintiff  had  been 
suspended  from  association  of  persons  engaged  in  his  business  inad- 
missible. • 

Syl.  3  (VI,  893).  Objection  of  variance  not  first  raisable  on  ap- 
peal. 

Approved  in  Collot  t.  Kahner,  140  Fed.  839,  following  rule;  Preiss 
V.  Zitt,  148  Fed.  618,  applying  rule  in  action  for  broker's  commissions; 
Chicago  etc.  By.  Co.  v.  Voelker,  129  Fed.  529,  65  C.  C.  A.  226,  7a 
L.  B.  A.  264,  where,  in  action  for  wrong^fal  death  by  reason  of  de- 
fective coupler,  there  was  no  objection  to  evidence  to  interstate  char- 
acter of  shipment,  objection  to  instruction  applying  Comp.  St.  1901,. 
p.  3174,  not  available  on  appeal  where  exception  below  not  placed 
on  ground  that  petition  failed  to  aver  interstate  shipment;  Black  v. 
Teeter,  1  Alaska,  566,  applying  rule  in  ejectment. 

6  Wall.  594-611,  18  L.  897,  SOCIETY  FOB  SAVINGS  v.  COITB. 

Syl.  2  (VI,  894).     Corporate  franchises  are  legal  estates. 

Approved  in  dissenting  opinion  in  San  Francisco  Nat.  Bank  t» 
Dodge,  197  U.  S.  96,  49  L.  681,  25  Sup.  Ct.  384,  majority  holding  dis- 
crimination against  national  banks  results  from  taxation  of  national 
bank  shares  under  Cal.  Pol.  Code,  §§  3608-3610,  at  market  value. 
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I    8yl,  3  (VI,  894),     Taxation  of  corporate  francliUei — Eiemptlona, 

Approved  in  New  York  v»  State  Board  of  Tax  Commrs,,  199  U,  8* 
40,  105  Am.  St.  Bep.  701,  50  L.  76,  25  Sup,  Ct.  715,  franchise  tax 
imposed  by  Laws  1899,  c*  712,  does  not  impair  obligation  of  grant 
of  privilege  of  operating  railway  in  New  York  on  payment  of  per- 
centage of  earnings;  State  v.  Savage,  65  Neb.  747,  91  N.  W.  721,  state 
board  of  equalization  in  assessment  of  railroad  and  telegraph  prop* 
erties  should  Include  value  of  franc  bises. 

6yl.  4  (VI,  895).    Tax  on  deposits— Not  property  tax. 

Approved  in  American  Smelting  etc.  Co.  v.  People,  34  Colo.  247,  82 
Pac.  533,  Sess.  Laws  1902,  p.  73,  c.  3,  g  65,  impostng  license  tax  on 
foreign  corporations,  does  not  impose  property  tax;  Levy  v.  State, 
161  Ind.  258,  68  N.  E.  175,  upholding  Burns'  Bev*  St,  1901,  §g  7231a, 
72.Hlt,  prohibiting  buaineas  by  transient  merchants  without  license. 

«  WalL  611^632,  18  L.  907,  PROVIDENT  INSTITUTION  y,  MASSA- 
CHUSETT8. 

8yl.  4  (VI,  897).     State  tax  on  bank  deposits. 

Approved  in  Attorney  General  v.  Electric  etc.  Battery  Co.,  18S  Matt. 
240,  74  N.  E.  467,  upholding  Stat.  1903,  p.  450,  c.  437,  }  75,  imposing 
czGise  tax  on  foreign  corporationg  assessed  on  capital  stock. 

6    Wall.    632  641,    18    L.    004,    HAMILTON    COUNTY    v.    MASSA- 
CHUSETTS. 

Syl.  3  (VI,  899).     Corporate  francbiae  are  taxable. 

Approved  in  Attorney  Qeueral  v.  Electric  etc.  Battery  Co*,  188 
Masfl.  240,  74  N.  E.  467,  upholding  Stat.  1903,  p.  450,  c/  437,  |  75, 
imposing  excise  tax  on  foreign  corporationa  assesBed  on  capital 
tiock. 

6  Wall.  642-719,  18  L.  950,  GAINES  v.  NEW  ORLEANS. 

SyL  1  (VI,  900)*    Conclusiveness  of  foreign  probate. 

Approved  in  Ward  ▼*  County  Commrs.  Logan  Co.,  12  Okl.  278,  70 
Pac.  382,  probate  court  decree  admitting  will  to  probate  not  col- 
laterally attackable  in  ejectment  brought  by  beira  to  diaposaess  dev^ 
iaee  under  will. 

6  Wall  723  739,  18  L,  967,  WILLIAMSON  t.  SUYDAM. 

SyL  2  (VI,  903).     Appointment  of  new  trustees  by  court. 

Approved  in  dissenting  opinion  in  Metcalfe  v.  Union  Trust  Co.,  181 
N.  y.  54,  73  N.  E.  503,  majority  holding  where  will  efltnbliahcd  trust 
fund  to  provide  income  for  wife  for  life  and  cbildreo,  assigned  all  in- 
terest in  remainder  to  ber  and  atie  then  rpleased  to  berself  all  inter- 
est in  income,  trost  not  terminated  where  will  made  prior  to  Law* 
1897,  p.  507,  c.  417,  §  3* 
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6  Wall.  747,  748,  18  L.  847,  FLEMING  v.  SOUTTEE. 

Syl.  1  (VI,  904).    Mortgages — Decree  for  installment  payments. 

Approved  in  Dancel  v.  Goodyear  Shoe  etc.  Co.,  137  Fed.  161,  equity 
decree  giving  judgment  on  contract  by  which  defendant  must  pay 
monthly  installments,  not  all  of  which  are  due,  may  provide  for  entry 
of  judgment  for  future  installments  as  they  fall  due. 

6  Wall.  748-750,  18  L.  859,  RAILROAD  CO  v.  CHAMBERLAIN. 

Syl.  1  (VI,  904).     Citizenship  in  ancillary  proceedings. 

Approved  in  Ames  Realty  Co.  v.  Big  Indian  Min.  Co.,  146  Fed.  179, 
ISO,  in  suit  to  protect  water  rights  against  other  appropriators  of 
stream,  all  of  whom  are  citizens  of  different  states  from  complainant, 
cross-bills  by  some  defendants  against  complainant  and  codefendanti 
setting  up  priority  are  maintainable  irrespective  of  citizenship. 

6  WaU.  752-756,  18  L.  885,  JAMES  v.  RAILROAD  CO. 

Syl.  2  (VI,  906).  Purchase  of  corporate  property  at  foreclosure  by 
directors. 

Approved  in  The  Telegraph  v.  Lee,  125  Iowa,  22,  98  N.  W.  366,  where 
treasurer  secretly  purchased  claim  against  corporation  for  less  than 
full  value,  and  then  sold  portion  to  favored  members,  and  then  secretly 
paid  himself  amount  of  claim  from  corporation 's  funds,  he  is  liable  to 
corporation  for  profit. 

6  Wall.  756-759,  18  L.  973,  SMITH  v.  COCKRILL. 

Syl.  1  (VI,  906).     Adoption  of  state  practice. 

Approved  in  Jones  v.  Rogers,  85  Miss.  830,  38  So.  745,  under  How. 
&  H.  Dig.,  p.  633,  §  17,  providing  that  sales  of  land  shall  be  at  court- 
house of  county,  execution  sale  by  marshal,  on  federal  judgment^  out- 
side of  county  where  land  situated,  is  void. 


VII  WALLACE. 


7  Wftl].  lie,  19  L.  53.  GIRARD  v.  PHILADELPHIA^ 

Sjl.  2  (VI;  912).  Effect  of  change  on  rights  of  old  municipalitj. 
Approved  in  School  Dist.  No.  76  v,  Capitol  Nat.  Bank,  7  Okl.  50»  54 
Pftc,  311,  debts  incurred  by  township  for  erection  of  schoolhouse,  pay* 
tnent  of  teachers  and  for  support  of  separate  schools,  under  Laws  ld90p 
e*  79»  art.  13,  are  county  and  not  township  debts;  City  of  Guthrie  ▼. 
Territory,  1  OkL  202,  31  Pac.  194,  11  L.  R.  A.  418,  change  of  villngc 
corporation  Into  city,  since  liability  of  inllage  for  debts  of  provisional 
organization  fixed  by  legislature,  does  relieve  city  succeeding  village 
from  liability  for  debts;  South  Carolina  Mut.  Ins.  Co.  v.  Price,  67 
8.  C.  210^  45  3«  £.  174,  where  name  of  insurance  company  changed  by 
legislature,  member  of  old  company  not  deprived  of  membership  in 
now. 

T  WaU.  16-25,  19  L.  57,  BANKS  ▼.  NEW  YORK  (NEW  YORK  ▼. 
CONNELLY). 

8yL  4  (VI,  914).     State  taxation  of  federal  obligations. 

Approved  in  dissenting  opinion  in  South  Carolina  v.  United  States^ 
199  U.  S.  466,  50  L.  272,  26  Sup.  Ct.  110,  majority  holding  govern- 
ment may  exact  revenue  license  from  dispensing  agents  of  state  eon- 
trolling  liquor  business. 

Distinguished  in  Hibernia  Savings  etc.  Boe.  ▼.  San  Francisco,  200 
U.  S.  313,  315,  50  L.  496,  497,  26  Sup,  Ct,  265,  United  States  treas- 
ury checks  for  interest  accrued  on  government  bonds  are  taxable  by 
states  in  hands  of  owner;  South  Carolina  v.  United  States,  199  U.  S- 
452,  50  L.  266,  26  Sup.  Ct.  110,  government  may  exact  internal  reve- 
nue license  from  dispensing  agents  of  state  whicli  controls  liquor 
business* 

T  Wall.  26-31,  19  L.  60,  BANK  v.  SUPERVISORS. 

SyL  1  (VI,  914),     State  tar  on  federal  obligations. 

Approved  iji  Hibernia  Savings  etc.  Soc.  v.  San  Francisco,  200  U* 
8.  314,  50  L.  496,  26  Sup.  Ct.  265,  United  States  treasury  checks  for 
interest  accrued  on  government  bonds  are  taxable  by  states  in  hands 
of  owner. 

7  Wall.  44-53,  19  L.  65,  INSURANCE  CO,  t.  TWEED. 

SyL  1  (VI,  915).     Distinction  between  law  and  equity  prevails. 

Approved  in  Tootle  v.  Brown,  4  OkL  615,  46  Pac.  551,  following 
rale;  National  Surety  Co.   v.  Cincinnati  etc.  By.  Co.,  145  Fed.  B5, 
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where  action  at  law  is  tried  without  jury  and  only  general  finding 
made  and  ultimate  facts  not  agreed  upon,  and  no  exceptions  taken 
to  rulings,  no  questions  are  reviewable;  York  v.  Washburn,' 129  Fed. 
666,  64  C.  C.  A.  132,  opinion  of  trial  judge  does  not  become  special 
finding  of  ultimate  facts  by  being  copied  into  judgment  entry. 

Syl.  5  (YI,  919).    Insurance — ^Proximate  and  remote  cause. 

Approved  in  Niver  Coal  Co.  v.  Cheronea  8.  8.  Co.,  142  Fed.  410, 
where,  because  of  strike  of  coal  miners,  much  coal  imported  by  many 
ships,  causing  delay  in  discharge,  strike  not  proximate  cause  of  de* 
lay  within  charter  provision  exempting  charterer  from  demurrage  on 
account  of  delay  caused  by  strikes;  Quinette  v.  Bisso,  136  Fed.  840, 
69  C.  C.  A.  825,  one  entering  skiff  for  passage  across  river  during 
fog  and  run  down  by  tug  and  drowned  not  contributorily  negligent 
because  skiff  had  no  fog  horn;  Texas  ft  P.  By.  Co.  v.  Coutourie,  135 
Fed.  473,  68  C.  C.  A.  177,  where  loss  alleged  to  have  been  caused  by 
negligence  of  carrier  in  failing  to  protect  goods,  failure  to  specifically 
define  proximate  and  remote  causes  not  error  where  jury  instructed 
that  defendant's  negligence  must  have  been  direct  cause  of  loss; 
Empire  State  etc.  Co.  v.  Atchison  etc.  By.  Co.,  135  Fed.  141,  where 
carrier  was  unable  to  deliver  cattle  owing  to  floods  and  put  them  in 
another  place  in  stockyards,  which  were  flooded  after  arrival  and 
cattle  changed  to  prevent  drowning,  and  many  died,  carrier  not  lia- 
ble; Jarnagin  v.  Travelers'  Prot.  Assn.,  133  Fed.  894,  895,  68  L.  B. 
A.  499,  66  C.  C.  A.  622,  where  it  was  alleged  that  deceased  died  from 
shot  fired  by  third  persons  while  in  charge  of  officers,  and  that  death 
caused  by  negligence  of  officers  in  failing  to  protect  him,  proximate 
cause  of  death  was  shot;  Fishburn  v.  Burlington  etc.  By.  Co.,  127 
Iowa,  497,  103  N.  W.  487,  where  railroad  snow  fence  negligently 
constructed  fell  and  injured  boy,  fact  that  earlier  in  day  boy  found 
panel  in  fence  down  and  lifted  it  in  place  not  independent  interven- 
ing cause  of  accident;  Georgetown  Tel.  Co.  v.  McCullough,  118  Ky. 
189,  111  Am.  St.  Eep.  294,  80  S.  W.  784,  where  defendant  rented  two 
rooms  in  building,  using  one  for  storing  materials,  and  owner  of 
building  employed  carpenter  to  build  partition  next  to  storeroom,  to 
do  which  dynamite  in  room  removed  by  carpenter  exploded,  injurying 
defendant's  employee,  defendant  not  liable;  Haley  v.  St.  Louis  Transit 
Co.,  179  Mo.  35,  77  S.  W.  731,  64  L.  B.  A.  295,  street-car  company  not 
liable  to  passenger  carried  beyond  destination  and  injured  by. slip- 
ping on  sidewalk  while  returning  to  destination;  Shippers'  Compress 
etc.  Co.  v.  Davidson,  35  Tex.  Civ.  560,  80  S.  W.  1033,  where  defendant 
unlawfully  erected  gangway  in  street  and  plaintiff's  horse  frightened 
at  noise  of  defendant's  servant  in  running  down  gangway  with  truck, 
defendant  liable  for  consequent  injuries;  Snyder  v.  Philadelphia  Co., 
64  W.  Va.  158,  102  Am.  St.  Bep.  941,  46  S.  E.  369,  63  L.  E.  A.  896, 
where,  by  negligent  blowing  off  of  gas-well,  horses  frightened  and 
rein  breaks,  causing  driver  to  fall,  blowing  off  of  well  is  proxi* 
mate  cause  of  injury,  though  rein  was  weak. 
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7  Wall  53  71,  10  L,  67,  THE  CHINA. 

Byl.  1  {VI,  919).  Collision— Compulsory  pilot's  negligence. 
Approved  in  The  Bulley,  138  Fed.  172,  vessel  liable  for  tortious  act 
of  master  or  crew  in  deluging  another  vessel  with  steam  and  hot 
water»  though  committed  without  authority  of  owners;  The  Robert 
Bickmersj  131  Fed,  642,  fact  that  anchorage  of  ship  selected  by  mas- 
ter of  tug  does  not  relieve  her  from  liability  for  injury  to  another 
Tessel  against  which  she  drifted,  due  to  fact  that  she  was  placed  too 
near  other  vessel;  The  Surprise,  129  Fed.  881,  64  C.  C.  A.  309,  per- 
sons furnishing  wharfage  or  supplies  to  vessel  on  order  of  master 
have  Hen  therefor,  though,  under  charter,  charterer  is  bound  to  maka 
all  disbursements  and  protect  vessel  from  liens. 

Syl.  6  (VI,  921).     Nature  of  maritime  lien  for  collision. 

Approved  in  United  States  v.  Evans,  195  U.  S.  367,  49  L.  237,  25 
Sup,  Ct.  4S,  upholding  admiralty  jurisdiction  over  libel  against  ship 
for  collision  with  beacon  standing  in  channel  and  built  on  piles;  The 
W.  G.  Mason,  142  Fed.  917,  where  two  tugs  belongiog  to  same  owner 
were  towing  ship,  leading  tug  directing  ship's  movements,  but  rear 
tug's  movements  directed  by  own  master,  rear  tug  not  liable  in  rem 
for  stranding  of  tow  through  fault  of  leading  tug. 

7  Wall.  71  81,  19  L.  101,  LANE  COUNTY  v.  OREGON. 

Syl,  7  (VI,  922).     Powers  reserved  to  states. 

Approved  in  Northern  Securities  Co.  v.  United  States,  193  U.  S. 
348,  48  L.  705,  24  Sup.  Ct.  436,  upholding  enforcement  of  anti  trust 
act  by  federal  decree  enjoining  corporation  organized  in  pursuance 
of  combination  of  stockholders  of  two  competing  interstate  railroads 
to  acquire  control  of  companies   from  exercising  such  control. 

Syl.  IS  (VI,  923).  Extent,  manner  and  subjects  of  taxation  for 
states. 

Approved  in  Gay  v.  Thomas,  5  Okl.  10,  46  Pac.  581,  upholding  Act 
1895,  providing  for  taxation  of  cattle  ranging  in  unorganised  country 
in  couflty  to  which  country  is  attached  for  judicial  purposes. 

Byl.  14  (VI,  924).     Debts  arising  on  contract — Taxation. 

Distinguished  in  In  re  Waller,  142  Fed.  887,  county  is  not  entitled 
to  priority  over  other  creditors  for  money  due  on  delinquent  taxes 
lutder  Bankr,  Act,  g  64b. 

7  Wall.  82-107,  19  L.  42,  AUBOBA  CITY  r.  WEST. 

Syl.  7  (VI,  926).     Judgment  must  be  finai  to  work  estoppel. 

Approved  in  Spring  Valley  Coal  Co.  t.  Patting,  210  111.  347,  71 
K.  E.  373,  judgment  of  reversal  and  granting  new  trial  and  subse- 
quent entry  of  nonsuit  by  trial  court,  sot  final  judgment  railing  estop 
p«l  by  verdict. 
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87I.  12  (VI,  927).    Former  judgment  as  res  adjudicata. 

Approved  in  Ayres  ▼.  Cone,  138  Fed.  781,  where  validitj  of  claim 
of  petitioning  creditor  is  put  in  issue  by  bankrupt's  answer,  and  de- 
cided in  favor  of  creditor,  claim  cannot  again  be  contested  when  filed 
for  allowance  before  referee;  Third  Nat.  Bank  ▼.  Atlantic  City,  130 
Fed.  754,  65  C.  C.  A..  177,  where  bill  to  establish  right  to  fund,  set- 
ting out  grounds  of  right  and  alleging  its  priority  was  taken  pro  con- 
fesso,  decree  rendered  thereon  was,  after  term,  conclusive  against  de- 
faulting defendant  as  to  any  matters  which  might  l\^ve  been  set  up 
in  answer;  Bew  v.  Independent  School  Dist.,  125  Iowa,  31,  106  Am. 
St.  Bep.  282,  98  N.  W.  803,  federal  judgment  based  on  conclusion 
that  school  district  is  estopped  by  recitals  in  bonds  from  setting  up 
certain  defenses  is  res  adjudicata  in  state  suit  between  same  parties 
involving  same  subject  matter. 

Syl.  14  (VI,  928).    Judgment  on  demurrer,  when  final. 

Approved  in  Frye  ▼.  Miley,  54  W.  Va.  333,  46  S.  E.  139,  where  bill 
to  set  aside  fraudulent  conveyance  before  creditor's  demand  is  due  is 
dismissed,  decree  must  save  plaintiff  right  to  prosecute  other  proper 
suit  in  respect  to  matters  complained  of  in  bill. 

Syl.  15  (VI,  928).    Judgment  on  demurrer  as  res  adjudicata. 

Approved  in  Board  of  County  Commrs.  v.  Cross,  12  N.  M.  77,  73 
Pac.  616,  where,  on  sustaining  demurrer,  material  issues  had  to  be 
passed  on  and  plaintiff  did  not  amend  but  allowed  entry  of  dis- 
missal, judgment  was  res  adjudicata. 

Syl.  17  (VI,  928).    Judgment  on  demurrer  as  bar. 

Approved  in  Board  of  County  Commrs.  v.  Cross,  12  N.  M.  76,  73 
Pac.  616,  following  rule;  Lockhart  v.  Leeds,  12  N.  M.  167,  76  Pac. 
315,  judgment  against  plaintiff  on  bill  to  have  mine  location  declared 
void  for  fraud  and  collusion  of  defendants  and  violation  of  agree- 
ment to  locate  claim  for  plaintiff,  bars  suit  to  have  property  declared 
to  be  held  in  trust  for  plaintiff. 

Syl.  21  (VI,  930).    Former  judgment,  when  conclusive. 

Approved  in  Delaware  etc.  B.  Co.  v.  Kutter,  147  Fed.  59,  where  only 
defense  pleaded  in  action  for  money  due  under  contract  was  breach 
of  contract  by  plaintiff,  judgment  therein  is  conclusive  only  on 
that  question  in  subsequent  suit  for  wrongful  termination  of  con- 
tract by  defendant;  Georgia  B.  B.  etc.  Co.  v.  Wright,  132  Fed.  917, 
state  decision  that  railroad  charter  was  contract  precluding  imposition 
of  tax  in  excess  of  certain  percentage  is  res  adjudicata  in  subsequent 
suit  for  taxes  for  other  year  under  different  statute;  Pratt  v.  Batliff, 
10  Okl.  174,  61  Pac.  525,  holding  decree  in  suit  to  enjoin  execution  on 
judgment  alleged  to  be  void  as  res  adjudicata  in  replevin  against 
sheriff  holding  under  execution  on  judgment;  Moore  v.  Snowball,  98 
Tex.  24,  107  Am.  St.  Bep.  596,  81  S.  W.  8,  66  L.  B.  A.  745,  decree  in 
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trespass  to  try  title,  where  it  was  alleged  tax  sala  iroid  for  want  of 
service  and  because  property  sold  in  bulk  not  res  adjudicata  in  suit  for 
reconveyance,  alleging  invalidity  of  tax  uale  because  of  irregularities 
eausing  property  to  be  sold  for  inadequate  price;  State  v,  McEldow- 
ney,  54  W.  Va.  702,  47  8.  E.  653,  decree  ia  suit  asaailing  tax  deed  for 
errors  and  irregularities  in  sale  is  not  res  adjudicata  on  question  of 
power  to  sell  for  taxes. 

7  Wall.  107-113,  19  L,  154,  DITRANT  v.  ESSEX  CO. 

SyL  2  (VI^  934).    Decree  of  dismtsaal  not  final  decree. 

Approved  in  Bobinson  v.  American  Car  etc.  Co.,  142  Fed.  171,  ds- 
cree  of  dismissal  without  prejudice  of  bill  for  infringement  no  estoppel 
in  question  of  validity  of  patent* 

7  WalL  118-122,  It  L,  8«,  COWLE8  v.  MEBCER  COUNTY, 
SyL  4  (VI,  938).  State  cannot  limit  federal  jurisdiction. 
Approved  in  Barber  Asphalt  etc.  Co.  v.  Morris,  1^2  Fed.  949,  950, 
67  h,  R.  A.  761,  66  C.  C.  A.  55,  Duluth  charter  which  provides  for  ap- 
peals from  allowance  or  rejection  of  city  claims  to  state  court,  and 
prohibits  payment  pending  appeals,  does  not  restrict  federal  court 
jurisdiction  ever  claims. 

Distinguished  in  Parka  Co.  v.  City  of  Decatur,  138  Fed.  554,  munie- 
ipaA  corporation  not  being  suable  by  attachment  in  courts  of  another 
state,  auch  suit  is  not  removable. 

7  WalL  122-131,  19  L.  125,  NICHOLS  v.  UNITED  STATES. 

SyL  11  (VI,  940).  Judicial  review  of  revenue  department  rulings. 
Approved  in  Christie-Street  Com,  Co.  v.  United  States,  136  Fed.  330, 
69  C.  C.  A.  464,  claim  for  back  internal  revenue  taxes  illegally  exacted 
may  be  enforced  by  action  directly  againat  United  States j  Cornell 
Steamboat  Co.  v.  United  States,  130  Fed.  482,  and  United  States  v. 
Cornell  Steamboat  Co.,  202  U.  S.  195,  50  L.  992,  26  Sup.  Ct.  648,  both 
upholding  district  court's  jurisdiction  over  suit  to  recover  from  United 
States  salvage  on  duties  paid  on  cargo  afterward  saved  from  fire  whila 
in  possession  of  customs  officers* 

7  WalL  132-139,  19  L.  106,  LINCOLN  ▼.  CLAFLIN, 
SyL  8  (VI,  942),  Evidence  of  contemporaneous  frauds. 
Approved  in  Exchange  Bank  ▼.  Moss,  149  Fed.  344,  in  action  for 
money  obtained  by  means  of  conspiracy  extendi og  over  long  period, 
evidence  of  stmLlar  deceita  by  cashier  of  defendant  are  adrnisBlblc; 
Brooks  V.  United  States,  146  Fed.  231,  in  prosecution  for  using  mails  to 
defraud,  letters  other  than  those  laid  in  indictment  purporting  to  havo 
been  written  by  defendautt'  company  arc  admissible;  Olson  v.  United 
States,  133  Fed,  854,  67  C.  C.  A.  21,  under  indictment  for  conspiracy 
to  defraud  government  of  lands  hy  illegal  entriea,  evidence  that  do- 
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fendant  induced  other  entries  by  other  person  at  same  time  is  admis- 
Bible. 

Syl.  10  (VI,  944).    Allowance  of  interest  at  law. 

Approved  in  Black  v.  Minneapolis  etc.  B.  B.  Co.,  122  Iowa,  37,  90 
N.  W.  986,  in  action  against  railroad  for  burning  of  haj,  jury  may  add 
interest  to  damages  sustained;  Union  Water  Power  Co.  v.  Lewiston, 
101  Me.  580,  65  Atl.  74,  upholding  denial  of  interest  on  value  of  each 
year 's  excess  of  water  drawn  by  city  in  excess  of  grant. 

Syl.  12  (YI,  944).  General  exception  unavailable  where  one  cor- 
rect. 

Approved  in  Kansas  City  etc.  By.  Co.  v.  Prunty,  133  Fed.  21,  66  C. 
C.  A.  163,  applying  principle  to  objection  to  charge  in  action  for  per- 
sonal injuries  by  employee. 

7  Wall.  139-152,  19  L.  109,  GBEEN  v.  VAN  BUSKIBK. 

Syl.  7  (VI,  947).    Law  governing  sales  of  personalty. 

Approved  in  Beed  v.  Munn,  148  Fed.  748,  where  claimants  of  conflict- 
ing mining  locations  conveyed  to  trustee  to  adjust  controversy,  their 
equitable  interest  is  subject  to  execution;  In  re  Greene,  134  Fed.  138, 
bankrupt's  chattel  mortgage  duly  recorded  in  state  where  property  lo- 
cated is  valid  as  against  creditors,  though  not  recorded  in  state  of 
residence  of  mortgagor  and  mortgagee;  In  re  Brannock,  131  Fed.  820, 
under  Iowa  Code,  §  2906,  chattel  mortgage  on  property  in  mortgagor's 
possession  in  county  where  he  is  at  work  and  in  which  he  actually  re- 
sides while  at  work,  is  properly  recorded  in  such  county,  though  resi- 
dence there  only  temporary;  Smead  v.  Chandler,  71  Ark.  511,  76  S.  W. 
1068,  65  L.  B.  A.  353,  applying  rule  to  trust  deed  executed  by  Mis- 
souri corporation  in  that  state  and  assigning  property  for  benefit  of 
creditors;  Cooper  v.  Philadelphia  Worsted  Co.  (Lees  v.  Harding  etc. 
Co.),  68  N.  J.  Eq.  629,  60  Atl.  355,  where  contract  with  reference  to 
title  of  goods  situated  in  another  state  is  there  made  between  resident 
thereof  and  New  Jersey  corporation,  to  be  there  performed,  it  is  gov- 
erned, as  to  its  effect,  by  laws  of  that  state;  Greenville  Nat.  Bank  v. 
Evans-Snyder-Buel  Co.,  9  Okl.  370,  60  Pac.  254,  chattel  mortgage  duly 
filed  according  to  laws  of  state  wherein  property  situated  is  superior  to 
rights  of  one  attaching  property  after  its  removal  to  this  territory 
though  mortgage  not  recorded. 

Distinguished  in  Studebaker  Bros.  Co.  v.  Man,  14  Wyo.  78,  82  Pac. 
5,  where  vendee  in  conditional  sale  removes  property  to  another  state 
without  consent  of  vendor,  latter  may  enforce  lien  against  subsequent 
bona  fidt  purehasen,  without  complying  with  registration  laws  of  other 
■tatt. 
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7  Wall.  152465,  19  L,  129,  THE  SIKEN. 

Syi.  5  (VI,  952),     Dftmagea  for  colliaioo  enforceable  in  rem. 

Approved  in  The  John  McCraken,  145  Fed.  707,  708,  vesseii  owneJ 
hy  port  of  Portland  used  by  it  in  its  work  are  not  seizable  by 
United  States  in  admiraUj  suit  in  rem  to  recover  damages  for  mari- 
time tort. 

8yL  12  (VI,  952).  Government 'a  transfer  subject  to  mortgage. 
Approved  in  Walker  v.  United  States,  139  Fed.  413,  denying  right 
of  government  years  after  expiration  of  term  of  office  to  recover 
anms  paid  marshal,  who  has  in  good  faith  rendered  accounts  for 
services  of  deputies  which  have  been  paid;  United  States  v.  War- 
ren, 12  OkL  365,  71  Pac.  690^  where  government  sues,  defendant  iias 
setoff  to  extent  of  demand. 

7  WalL  188  195,  19  L.  35,  OaRDON  ▼.  UNITED  STATES. 
SyL  2  (VI,  957).     Arbitrator  defined. 

Approved  in  Levin  v.  Northwestern  Nat.  Ins.  Co.,  146  Fed.  77, 
award  of  arbitrators  in  federal  action  at  law  on  insurance  policy  ii 
unimpeachable  for   fraud  or  misconduct  of  arbitrators, 

6yl.  3  (Vly  957).  Adjustment  of  government  elalma — Arbitra- 
tion. 

Approved  in  United  States  v.  Foreman,  5  Okl.  257,  48  Pac.  98, 
one  suing  government  in  territorial  court  for  recovery  of  money 
paid  for  land  entry  on  which  patent  erroneously  allowed  and  afterward 
canceled,  need  not  show  surrender  of  duplicate  receipt  to  Secretary 
of  Interior  nor  execution  of  relinquishment  of  claim  to  land. 

7  Wall.  196-205,  19  L.  113,  THE  GRACE  GIRDLEB. 

SyL  5  (VI,  958),     Inevitable  accident  defined. 

Approved  in  The  Jumna,  149  Fed.  172,  applying  ruk  to  eolUibm 
between  tow  and  steamer  and  between  tow  and  pier. 

7  WalL  805-218,  19  L.  134,  BROWN  v*  PIERCE. 

SyL  7  (VI,  960).     What  is  duress  warranting  setting  deed  aside. 

Approved  in  Burnes  v.  Burnes,  132  Fed,  493 ^  where  nurviving  brother 
and  partner  on  opposition  to  proposod  formation  of  corporation  and 
division  of  stock  threatened  to  administer  on  estate  as  surviving 
partner,  settlement  as  he  proposed  not  void  for  duress;  First  Nat. 
Bank  v.  Sargent,  65  Neb.  601,  91  N.  W.  597,  59  L.  R.  A.  296,  where 
one  in  financial  distress  and  indebted  to  bank  conveyed  land  by 
absolute  deed  as  security  and  thereafter  procured  purchaser  but 
bank  refused  to  consent  to  sale  or  release  its  interest  unleas  given 
large  bonus,  bonus  recoverabls  by  debtor* 
2B 
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8yl.  13  (VI,  961).    Priority  of  judgment  lien. 

Approved  in  Lewis  ▼.  Atherton,  5  Okl.  94,  47  Pac.  1072,  nnder 
Stat.  1893,  c.  21,  •  §  13,  district  court  judgment  against  one  seised 
of  realty  and  in  whom  title  appears  of  record,  is  lien  on  property, 
though  he  had  previously  conveyed  realty  to  another. 

7  Wall.  219-228,  19  L.  158,  SILVER  v,  LADD. 

Syl.  6  (VI,  963).  Equitable  relief  where  patent  to  wrong  per- 
son. 

Approved  in  Johnson  T.  Pacific  Coast  S.  S.  Co.,  2  Alaska,  238,  and 
Smith  V.  Love,  49  Fla.  239,  38  So.  379,  both  following  rule;  Kerns 
V.  Lee,  142  Fed.  988,  arguendo. 

7  WaU.  229-258,  19  L.  141,  BRONSON  v.  RODES. 

Syl.  3  (VI,  965).    Payment  of  money  defined. 

Approved  in  Oneida  Co.  v.  Tibbits,  125  Wis.  15,  102  N.  W.  899, 
certificates  issued  in  payment  of  expenses  of  reviewing  county  equali- 
eation  are  not  receivable  for  taxes. 

7  Wall.  258-262,  19  L.  149,  BUTLEB  v.  HOBWITZ. 

Syl.  5  (VI,  968).    Medium  of  payment — Contracts. 

Approved  in  San  Juan  v.  St.  John's  Gas  Co.,  195  U.  S.  520,  49  L. 
304,  25  Sup.  Ct.  108,  determining  medium  of  payment  under  con- 
tract for  street  lighting  in  Porto  Bico. 

T   Wall.   262-269,   19   L.   88,   NOBTHERN   CENTRAL  R.   R.   CO.   ▼.- 
JACKSON. 

Syl.  2  (VI,  970).     Tax  on  security  and  on  debtor  distinguished. 

Approved  in  Mosely  v.  State,  115  Tenn.  57,  86  S.  W.  716,  interest 
on  government  bonds  not  taxable  as  income. 

Syl.  3  (VI,  970).     Tax  on  corporate  property  in  other  state. 

Approved  in  Union  etc.  Transit  Co.  v.  Kentucky,  199  U.  S.  202, 
50  L.  153,  26  Sup.  Ct.  36,  assessment  under  Ky.  St.,  §  4020,  on  roll- 
ing stock  permanently  located  in  other  state  denies  due  process  to 
Kentucky  railroad. 

7  Wall.  272-290,  19  L.  74,  ST.   PAUL  ETC.  R.  R.  CO.  v.  SCHUB- 
MEIR. 

Syl.  4   (VI,  972).     Meander  lines  not  boundary  lines. 

Approved  in  Johnson  v.  Hurst,  10  Idaho,  319,  321,  77  Pac.  788,  789, 
following  rule;  Whitaker  v.  McBride,  197  U.  S.  512,  49  L.  861,  25 
Sup.  Ct.  530,  patentee  of  government  lands  bordering  on  stream  owns 
island  on  his  side  of  center;  Peoria  v.  Central  Nat.  Bank,  224  HI. 
52,  79  N.  E.  298,  applying  rule  where  city  claimed  land  as  street; 
McBride  v.  Steinweden,  72  Kan«  515,  83  Pac.  824,  approving  defini* 
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tion  of  *' island ''j  Sherwin  ▼.  Bitier,  97  Minn.  255,  106  N.  W.  1047, 
transfer  of  government  lot  abatting  on  lake  by  number  according  to 
survey  conveys  all  land  which  has  become  part  of  lot  by  recession 
of  lake;  Kleven  v.  Gunderson,  95  Minn.  251,  104  N,  W.  6»  applying 
ml©  where  meander  corners  of  government  survey  lost;  Webber  ▼. 
Axtell,  94  Minn,  379,  102  N.  W.  916,  patentet*  of  meandered  lots 
entitled  to  island  in  lake  which  later  was  connected  with  lots  by 
sandbar,  though  island  patented  to  another. 

Distinguished  in  Alaska  Gold  Mining  Co,  v,  Barbridge,  1  Alaska, 
324,  325,  locator  of  mining  claim  cannot  include  in  claim  mioerai 
luuda  that  may  extend  under  the  sea  below  high-water  mark. 

Syl.  8  (VI,  975).     Title  of  riparian  owner  in  ttreanu 

Approved   in    Frauzini    v.   Layland,    120    Wis.    82,   97    N.    W.    SOB, 

riparian  proprietor  on  navigable  stream  owns  unsnrveyed  island  on 

his  side  of  ordinary  high-water  mark. 

SyL  9   (VI,  976)*     Eiparian  owner's  rights  to  wjharf  out. 

Approved  in  United  States  v.  Both,  2  Alaska,  262,  homestead  so* 
try  on  lands  abutting  navigable  stream  gives  en  try  man  exclusive 
right  to  use  and  occupation  of  shore  land  between  high  and  ]«w 
water  mark  as  against   trespasser. 

Distinguished  in  Sutter  v,  Heckmiin,  1  Alaska,  88,  owner  of  up- 
lands bordering  on  sea  has  no  exclusive  right  to  fish  along  tide  flats. 

6yL  11   (VI,  978).     City's  title  in  streets. 

Approved  In  Biverside  ▼.  Macliain,  210  III.  321,  102  Am.  8t.  Bep. 
164,  71  N.  E.  413,  66  L.  B.  A.  288,  determining  that  city  had  ac- 
eepted  dedication  as  park  of  land  which  had  been  so  platted  prior 
to  incorporation. 

(VT,  972.)  Miscellaneous.  Cited  in  Minnesota  Canal  etc.  Co.  ▼. 
Koochiching  Co.,  97  Minn.  440,  107  H.  W.  409,  defining  navigablfl 
stream. 

7  Wall.  290*295,   19  L.    190,  MEAD  v,  BALLARD. 

Syl.  1   (VI,  979).     Conveyance  on  condition  that  building  ereeted. 

Approved  in  Bannels  v.  Rowe,  145  Fed.  300,  conveyance  on  condi- 
tion of  building  of  railroad  within  three  years  is  on  condition  sub- 
sequent; State  V.  Irvine,  14  Wyo.  3S5,  84  Pac.  105,  where  state  in- 
corporated agricultural  college,  which  was  public  corporation,  fact 
that  property  thereafter  given  in  trust  for  it  did  not  preclude  re- 
peal of  incorporation  act. 

Syl.  4  (VI,  980).  Deeds— ''Permanent"  in  condition  subBequent 
defined. 

Approved  in  Union  Stockyards  Co.  v.  Nashville  Pack.  Co.,  140 
fed.   706|   applying   rule    where   laud    deed   for   erection    of   packing* 
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house  which  was  bnilt  but  subsequently  abandoned;  Lucas  v.  New 
York  etc.  B.  Co.,  130  Fed.  438,  64  C.  C.  A.  638,  where,  in  considera- 
tion of  grant  of  land  to  village  for  roadway,  railroad  when  it 
changed  its  depot  was  to  make  entrances  to  depot  grounds,  which 
it  did,  but  thereafter  village  changed  gprade  of  avenue  so  that  en- 
trance was  obstructed,  railroad  not  liable  for  not  continuing  entrances. 

7  Wan.  299-306,  19  L.  40,  DUBY  ▼.  CBOSS. 

Syl.  4   (VI,  980).    Corporate  directors  act  for  benefit  of  all. 

Approved  in  In  re  Castle  Braid  Co.,  145  Fed.  230,  231,  235,  up- 
holding contract  between  corporation  and  directors  for  purchase  of 
latter 's  shares  of  stock  in  order  to  settle  disputes  and  terminate 
litigation;  Burns  v.  Cooper,  140  Fed.  277,  applying  rule  where 
guardian  sold  ward's  property  under  order  of  court,  for  purpose  of 
having  title  transferred  to  himself;  City  Nat.  Bank  v.  Goshen  etc. 
Mills  Co.,  35  Ind.  App.  579,  69  N.  E.  211,  applying  rule  where  di- 
rector of  insolvent  resigned  after  it  had  been  agreed  that  he  should 
resign  and  have  a  preference;  Attalla  Iron  Ore  Co.  v.  Virginia  etc. 
Coke  Co.,  Ill  Tenn.  536,  77  S.  W.  776,  where  managing  officers  of 
corporation  formed  secret  agreement  with  another  to  form  new  cor- 
poration in  which  officials  were  to  have  controlling  interest,  and 
then  they  entered  into  contract  with  new  corporation  on  behalf 
of  old,  latter  could  annul  contract. 

Distinguished  in  Beach  v.  McKinnon,  148  Fed.  736,  bill  by  re« 
ceiver  of  insolvent  corporation  against  director  for  accounting  as 
to  notes  alleged  to  have  been  transferred  from  corporation  to  de- 
fendant is  insufficient  where  it  does  not  allege  transfer  was  fraud- 
ulent. 

7  Wall.  306-313,  19  L.  91,  EDMONDSON  v.  BLOOMSHIBE. 

Syl.   5   (VI,  983).    Bond  unnecessary   to   constitute   appeal. 

Approved  in  In  re  T.  E.  Hill  Co.,  148  Fed.  833,  834,  neither  citation 
nor  bond  are  jurisdictional  requisite  to  bankruptcy  appeaL 

7  Wall.  316-320,  19  L.  192,  BOYD  v.  MOSES. 

Syl.  2  (VI,  984).    Carrier  may  refuse  goods  injurious  to  others. 

Approved  in  Birt  v.  Hardie,  132  Fed.  66,  upholding  refusal  of  load 
of  flour  where  master  had  previously  loaded  kerosene  and  feared 
damage  to  flour. 

T  Wall.  321-327,    19    L.    223,    TWITCHELL    v.    THE    COMMON- 
WEALTH. 

Syl.  5   (VI,  985).    Fifth  amendment  not  limitation  on  states. 

Approved  in  Ex  parte  Munn,  140  Fed.  783,  federal  court  cannot, 
•n  habeas  corpus,  release  witness  imprisoned  for  refusing  to  answer 
questions   on   ground   that   answers   might   incriminate    him;    In    r» 
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BriggB,  135  N.  C.  121,  47  S.  E.  404,  upholding  Code,  §  1215,  com- 
pcHiog  testiniony  by  gamblers;  State  v,  Pattemon,  134  N,  C*  618, 
47  S.  E.  810,  uphoMing  Laws  1903,  p.  472,  c.  349,  |  2,  providing  tbat 
any  place  to  which  liquor  shall  be  shipped  for  delivery  to  purchaser 
shall  be  deemed  place  of  sale. 

7  Wall.  327*331,  19  L,  93,  TYLEB  v»  BOSTON. 

SyL  2  (VI,  988),  Patent  for  new  cbemieal  combinatioii^Descrip- 
tioc 

Approved  In  Panrf  ▼.  Battle  Is.  Paper  Co.,  138  Fed.  53,  70  C.  C. 
A.  474,  Panzl  patent  No.  644,367,  claimn  1  and  2,  for  composition  of 
material  for  lining  pulp  digesters,  is  void  for  failure  to  specify  pro- 
portions  of  ingredients, 

SyL  4  (VI,  988).     Patents— '♦Equivalents *'  defined. 

Approved  in  Chadeloid  Chemical  Co.  v.  De  Honde  Co.,  146  Fed.  992, 
substitution  of  acetone  for  alcohol  in  paint  remover  is  use  of  chem- 
ical equivalent, 

r  WaU.  347-354,  19  L.  62,  GAINES  t.  THOMPSON. 

8yl«  1  (VI,  991),     Mandamus  to  control  discretionary  action. 

Approved  in  Adams  v.  Couch,  1  OkJ.  34,  26  Pac.  1015,  following 
rule;  Bates  etc.  Co.  v.  Payne,  194  U.  &  109,  48  L.  895,  24  Bup.  Ct. 
595,  refusing  to  enjoin  postmaster  general  for  refusing  to  admit  to 
periodical  to  mails  as  second-class  matter;  Barnes  v.  Wilson  Co. 
Comrors,,  135  N.  C.  39,  47  8.  E.  741,  refusing  to  mandamus  commit* 
sioners  to  issue  Hquor  license;  Wilbourne  v.  Baldwin,  5  Okl.  272, 
275,  47  Pac.  104B,  denying  injunction  on  application  of  homesteader 
where  Interior  Department  has  decided  that  Indian  lands  are  not 
open  to  settlement;  Fitzgerald  ▼.  Keith,  5  Okl.  263,  4S  Pac,  111,  ter^ 
ritorial  courts  cannot  review  action  of  Interior  Department  in  dis- 
posing of  public  domain  until  title  has  passed  from  govcrnmonC* 
Laramie  Nat,  Bank  v.  Stein hoff,  11  Wyo.  307,  71  Pac.  994,  where  no 
patent  issued  on  certificate  of  purchase,  court  cannot  determine  title 
between  holder  of  certificate  and  claimant  under  entry;  dissenting 
opinion  in  Sproat  v,  Durland,  2  OkL  52,  35  Peg.  888,  majority  grant- 
ing injunction  on  application  of  homesteader  against  adverse  claim- 
ant interfering  with  possession,  though  contest  pending  in  Land 
Department. 

7  Wall,  364^386,  19  L.  214,  EX  PABTE  BEADLEY. 

SyL  6  (VI,  995).     Power  to  punish  attorneys  for  misconduct. 

Approved  in  State  v.  Mosher,  128  Iowa,  86,  103  N.  W.  107,  trial 
court  as  authorized  by  statute  may  revoke  license  of  attorney  though 
«npreme  court  baa  exclusive  authority  to  admit. 
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8yl.  9  (YI,  996).    Mandamus  to  inferior  courts. 

Approved  in  State  ▼.  Graves,  66  Neb.  23,  92  N.  W.  146,  granting 
mandamus  to  vacate  injunction  granted  without  jurisdiction. 

Distinguished  in  Smith  v.  Connor,  98  Tex.  438,  84  S.  W.  817,  man- 
damus to  inferior  court  cannot  be  substituted  for  appeal  in  cases 
where  appeal  not  given. 

S7I.  12  (VI,  996).    Mandamus  for  abuse  of  discretion. 
See  98  Am.  St.  Bep.  899,  note. 

7  Wall.  386-392,  19  L.  257,  EIDDLESBABGEB  v.  HABTFOBD  INS. 
CO. 

Syl.  1  (YI,  997).    Limitation  statutes  give  no  right  of  action. 

Approved  in  Lynchburg  etc.  Co.  v.  Travelers'  Ins.  Co.,  140  Fed. 
724,  conduct  of  insurer  inducing  delay  in  bringing  suit  beyond  time 
limited  in  policy  is  not  entire  annulment  of  limitation  clause. 

Syl.  3  (VI,  997).     Shortening  limitations  by  contract. 

Approved  in  Mead  v.  Phoenix  Ins.  Co.,  68  Kan.  435,  75  Pac.  475, 
64  L.  B.  A.  79,  applying  rule  where  minor's  house  destroyed  during 
minority  and  suit  on  policy  brought  on  attainment  of  majority  but 
after  time  limited  in  policy. 

Syl.  4  (VI,  997).  Strict  compliance  with  insurance  contract  re- 
quired. 

Approved  in  Johnson  v.  Maryland  Casualty  Co.,  73  N.  H.  261,  111 
Am.  St.  Bep.  610,  60  Atl.  1010,  delay  in  giving  notice  of  accident 
beyond  time  limit  prescribed  in  policy  bars  recovery  though  delay 
result  of  the  accident. 

Syl.  7   (VI,  998).    Insurance — Condition  fixing  time  to  sue  valid. 

Approved  in  Ward  v.  Pennsylvania  Fire  Ins.  Co.,  82  Miss.  129,  33 
So.  842,  following  rule;  Lynchburg  etc.  Mill  Co.  v.  Travelers'  Ins. 
Co.,  149  Fed.  958,  where  employer's  liability  policy  provided  for  bar 
of  action  thirty  days  after  accrual  of  right,  but  insurer  participated 
in  negotiations  for  settlement  for  more  than  ninety  days  after  ex- 
piration of  limit,  limitation  waived;  Luckenbach  v.  Home  Ins.  Co., 
142  Fed.  1026,  upholding  provision  in  marine  policy  limiting  time 
to  sue  thereon  and  providing  that  if  action  brought  after  time  lim- 
ited, lapse  of  time  deemed  conclusive  of  invalidity  of  claim;  Spinks  v. 
Mutual  etc.  Life  Assn.,  137  Fed.  170,  applying  rule  to  life  policy; 
Paul  V.  Fidelity  etc.  Co.,  186  Mass.  416,  104  Am.  St.  Bep.  594,  71 
N.  E.  802,  running  of  limitations  provided  for  in  policy  for  action 
thereon  not  stopped  by  injunction  against  action  thereon,  issued 
after  limitation  commenced  to  run;  Fey  v.  I.  O.  O.  F.  Mut.  L.  Ins. 
Soc,  120  Wis.  367,  98  N.  W.  209,  statute  extending  time  to  sue,  where 
person  entitled  to  sue  dies,  does  not  apply  to  insurance  policy  limit- 
ing time  for  beneficiary  to  sue. 
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Denied  in  Union  etc.  Ins.  Co.  v.  Spinki,  119  Kan.  267,  83  B,  W.  616, 
provision  in  life  policy  that  no  suit  shall  be  commenced  thereon 
after  lapse  of  one  year  from  death  is  void  where  statute  prescribea 
fifteen  year  limitation^ 

7  WaU.  392  416,  19  L.  117,  CHICAGO  ETC.  R.  B.  CO.  v,  HOWARD. 

8yL  1  (VI,  1000).     Corporate  assets  as  trust  fund  for  creditors. 

Approved  in  Ex  parte  Snvings  Bank  of  Rock  Hill,  73  8.  C.  396,  53 
S.  E.  615,  where  liquidating  hank  turned  over  assets  to  another  bank. 
to  pay  creditors,  and  before  settlement  liquidating  bank  became  in* 
solvent  creditor,  former  bad  prior  lien  on  assets  in  possession  of  re- 
ceiver of  latter  belonging  to  former  bank. 

Distinguished  in  Anderson  v.  War  Eagle  etc.  Min.  Co.,  8  Idaho,  801, 
72  Pac,  673,  fact  that  manager  and  stockholder  in  corporation  be- 
came manager  of  new  corporationj  which  purchased  all  stock  of  old 
eompany,  does  not  make  new  company  liable  for  debts  of  old. 

8yl.  6   (VI,   1002),     Corporations  may  issue  negotiable  paper. 

Approved  in  In  re  New  York  Car  Wheel  Works,  HI  Fed.  435,  up- 
holding validity  of  indorsement  by  corporation  ot  notes  of  another 
corporation;  Fidelity  Trust  Co.  v.  Louisville  Qas  Co.,  118  Ky,  598, 
lU  Am.  St.  Rep.  302,  81  S.  W.  930,  where  corporation  authorized  to 
issue  bonds  for  half  million  it  may  guarantee  payment  of  million 
dollars  worth  of  bonds  sold  by  it  after  it  bad  lawfully  acquired  them. 
See  111  Am.  8t.  Rep.  312,  328,  note. 

8yL  8  (VT,  1003).     Estoppel  of  corporations  by  aoti. 
Sea  111  Am.  St.  Hep.  322,  note. 

8yL  12  (VI,  1003).     Necessary  parties  to  suit  against  corporation. 

Distinguished  In  Guardian  Trust  Co.  t.  Kansas  City  etc.  Ry.  Co., 
146  Fed.  339,  342,  action  on  liability  of  foreclosure  purchaser  for 
mortgagor's  debt  under  reorganization  scheme  not  impeachment  of 
decree  in  ease  in  which  liability  not  litigated  in  foreclosure  suit. 

7  WaU.  416425,  19  L.  166,  SHPIETS  v.  SHELDON, 

8yl.  2   (VI,  1004).     Equitable  relief  against  ejectment  judgment. 

Approved  in  Brewster  v.  Lanyon  Zinc  Co,,  140  Fed.  816,  upholding 
equity  jurisdiction  over  suit  to  cancel  oil  and  gas  lease  where  work 
of  development  and  production  not  exercised   dOigently. 

8yl.  6  (VI,  1005).    Tenant's  repairs  at  landlord's  expense. 
Approved   in  American   Bonding  Co.  v.  Pueblo  Inv.   Co.,  150  Fed. 
28,  following  rule. 

SyL  7  (VI,  1005),  Tenant's  liability  for  rent  on  destruction  of 
premises. 

Approved  in  Stevens  v.  Wadleigh^  6  Ariz.  94,  46  Pac.  72,  6  Ariz* 
357,  57  Pac  624,  where  owner  of  land  having  right  to  use  water  for 
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irrigation  covenants  to  defend  lessee  of  land  in  peaceable  possession,, 
failure  to  deliver  water  does  not  relieve  from  payment  of  rent. 

7  Wifll.  425-433,  19  L.  260,  PAYNE  v.  HOOK. 

Syl.  2  (VI,  1006).    Federal  equity  not  limited  by  states. 

Approved  in  Carlson  v.  Sullivan,  146  Fed.  479,  constitutional  pro*^ 
vision  relating  to  jury  trials  applies  to  suit  in  federal  court  in  terri- 
tory by  one  in  possession  of  land  claiming  whole  title;  dissentini^ 
opinion  in  Moore  v.  Fidelity  Trust  Co.,  138  Fed.  1009,  majority  deny- 
ing federal  jurisdiction  over  suit  by  distributee  under  will  for  ac- 
counting against  decedent's  surviving  partner,  who  was  executor  or 
estate  in  probate  in  state  court. 

Syl.  4  (VI,  1010)*  Equity  jurisdiction  to  compel  administrator  to 
account. 

Distinguished  in  Thiel  Detective  etc.  Co.  v.  McClure,  130  Fed.  58^ 
59,  federal  court  has  no  equitable  jurisdiction  over  suit  by  creditor 
of  Mtate  against  executor  for  accounting. 

7  WaU.  433-446,  19  L.  95,  PACIFIC  INS.  CO.  ▼.  80ULE. 

Syl.  1  (VI,  1011).    Congressional  powers  as  to  taxation. 

Approved  in  McCray  v.  United  States,  195  U.  S.  57,  49  L.  96,  24 
Sup.  Ct.  769,  upholding  Comp.  St.  1901,  p.  2228,  S  8,  taxing  artificially^ 
colored  oleomargarine. 

7  Wall.  447-453,  19  L.  207,  WARD  v.  SMITH. 

Syl.  5  (VI,  1014).    Agent  can  only  accept  money. 

Approved  in  Gowling  y.  American  Express  Co.,  102  Mo.  App.  372^ 
76  S.  W.  713,  one  acepting  draft  in  payment  of  check  he  has  for 
collection  is  liable  where  draft  is  stopped  by  debtor's  order. 

7  Wall.  463-482,  19  L.  249,  UNITED  STATES  v.  ADAMS. 

Syl.  2  (VI,  1018).    Acceptance  of  amount  allowed  by  government.. 

Approved  in  County  Commrs.  v.  Seawell,  3  Okl.  287,  41  Pac.  594,. 
where  claim  against  county  is  allowed  in  part  and  warrant  drawn 
for  part  allowed  is  accepted,  recovery  on  disallowed  part  of  claim  i» 
barred. 

7  Wall.  482-487,  19  L.  278,  UNITED  STATES  v.  KIBBY. 

Syl.  1  (VI,  1019).     Obstructing  mails — ^Intent. 

Approved  in  United  States  v.  Fifty  Waltham  Watch  Movements^ 
139  Fed.  300,  where  one  intentionally  failed  to  enter  goods  at  custom- 
house, though  if  duly  imported  they  are  free  of  duty,  merchandise  i» 
forfeitable  under  Bev.  St.,  S  3082. 

Syl.  4  (VI,  1020).    Statutory  intent  governs. 

Approved  in  Mottley  v.  Louisville  etc.  B.  Co.,  150  Fed.  411,  Act 
of  1906,  prohibiting  free  passes,  did  not  invalidate  contract  made  in 
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1871,  by  which  carrier  agreed  to  give  pass  for  life  in  consideration 
of  release  of  damages;  WtutieM  v.  Aetna  Life  Ins.  Co.,  144  Fed. 
360|  construing  Rev.  8t.  Mo.  1S99,  §  7896,  relating  to  suicide  of  in- 
sured as  defense  to  action  on  policy;  United  States  v.  Ninety-nine 
Diamonds,  139  Fed.  965,  2  L,  B,  A.  (N.  S.)  185,  one  having  right  of 
possession  of  and  lien  on  goods  for  duty  paid^  with  option  to  pur- 
chase, is  Dot  liable  under  Comp,  St.  1901,  p,  1895,  5  9^  because 
he  maiLing  entry  as  owner;  United  Shoe  M.  Co.  v.  Duplessia  Shoe  M, 
Co.,  133  Fed.  933,  under  Comp.  St.  1901,  p.  589,  pa  tent. suit  against  alien 
may  be  brought  in  any  district  in  which  defendant  is  found;  Carri- 
gan  T.  Stillwell,  99  Me.  437,  59  AtL  $85,  68  L.  R.  A.  386,  Rev.  St., 
c.  28,  I  38,  requiring  fire-escapes  on  buildings  where  presence  of 
workmen  required  above  first  floor,  does  not  apply  to  ground  floor 
restaurant,  whose  kit{!hen  is  on  third  floor,  and  only  three  employed 
in  kitchen;  Moody  v,  McKinney,  73  8.  C.  440,  53  S,  E.  544,  where 
person  did  not  voluntarily  lend  team  to  another  under  circum8tan<-es 
which  should  have  led  him  to  believe  it  would  be  used  to  transport 
liquor  at  night,  team  not  liable  to  confiscation  under  Cr.  Code,  594; 
Jacobson  v.  Hassachosettt,  197  U,  8.  39,  103  Am.  St.  Rep.  876,  49 
L.  655,  25  Sup.  Ct.  358,  arguendo. 

7  Wall.  496  499,  19  L.  283,  KELLY  ▼.  OWEN. 

SyL  1  (VI,  1022).     Marriage  of  woman  to  citizen  makes  her  citizen. 

Approved  in  Hopkins  v.  Fachaut,  130  Fed.  843,  65  C.  C.  A,  1, 
marriage  of  alien  woman  to  citizen  peoding  proceedings  for  her  de- 
portation entitles  her  to  discharge  on  habeas  corpus;  Potter  v.  Hall, 
11  Okl.  181,  65  Pac.  844,  widow  of  citizen  who  made  homestead  entry 
is  citizen,  and  may  acquire  laod  under  Be  v.  St.    U*  S.^  f  1994. 

7  Wall.  566-515,  19  L.  264,  EX  PARTE  McCARDLE. 

Syl.  2  (VI,  1024).    Federal  appellate  jurisdiction  limited  by  statute. 

Approved  in  Jung  v.  Myer,  11  N.  M.  389,  68  Pac.  936,  Laws  1901, 
«.  82,  authoriziug  appeals  to  supreme  court  from  interlocutary  orders 
affecting  substantial  rights,  ii  void  as  conflicting  with  organic  act. 

SyL  5   (VI,   1025).     Where  jurisdiction   ceases  court  must  dismisa. 

Approved  in  United  States  v.  Sena,  12  N.  M.  413,  414,  78  Pac.  61, 
62,  repeal  of  Laws  1901,  p.  190,  c.  99,  deprived  supreme  court  of 
jurisdiction  over  criminal  appeals  not  taken  during  term,  at  which 
judgment  rendered. 

Distinguished  in  dissenting  opinion  in  United  States  v.  Sena,  12 
N.  M.  417,  78  Pac.  63,  majority  holding  repeal  of  Laws  1901,  p. 
196,  c  99,  deprived  supreme  court  of  jurisdiction  over  crimiual  ap- 
peals not  taken  during  term  at  which  judgment  rendered. 

Byl.  9  (VI,  1627),     Repeal  of  act  extending  jurisdiction. 
Approved  in  Sena  v.  United  States,  147  Fed.  488,  where  defendant 
In  eriminal  case  took  appeal  within  time  provided  by  statute,  repeal 
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of  such  statute  before  hearing  of  appeal  did  not  deprive  appellate 
court  of  jurisdiction;  State  v.  Van  Huse,  120  Wis.  21,  97  N.  W.  505, 
Laws  1903,  p.  234,  c.  160,  legalizing  attempted  organization  of  school 
district,  not  void  as  retroacting  on  past  controversy. 

7  Wall.  523-541,  19  L.  285,  RANDALL  v.  BEIGHAM, 

Syl.  2  (VI,  1029).  Judicial  officers  not  liable  for  judicial  acts. 
Approved  in  United  States  v.  Bell,  135  Fed.  338,  68  C.  C.  A.  144, 
applying  rule  in  suit  for  damages  against  circuit  court  clerk  for  re- 
fusal to  issue  summons  in  action  against  state  judge;  Mitchel  y. 
Oalen,  1  Alaska,  340,  justice  of  peace  acting  in  collusion  with  others 
and  issuing  warrant  for  arrest  of  mine  owner  for  trespass  on  own 
property,  so  that  mine  may  be  jumped,  is  liable  to  civil  suit;  Com- 
stock  V.  Eagleton,  11  Okl.  492,  69  Pac.  957,  probate  judge  not  liable 
for  false  imprisonment  for  issuing  commitment  on  judgment  in 
bastardy  proceeding;  Smith  v.  Jones,  16  S.  D.  345,  92  N.  W.  1086, 
denying  right  of  action  against  justice  of  peace  for  issuing  warrant 
on  defective  complaint. 

Syl.  3  (VI,  1030).     Method  of  disbarment  of  attorneys. 
Approved  in  In  re  Branch,  70  N.  J.  L.  548,  57  Atl.  435,  Act  April 
7,  1903,  relieving  law  clerks  from  examination,  is  void. 

Syl.  6   (VI,  1031).     Following  state  statutory  construction. 

Approved  in  City  of  Sioux  Falls  v.  Farmers'  Loan  etc.  Co.,  136 
Fed.  730,  69  C.  C.  A.  373,  applying  rule  with  reference  to  power  of 
city  to  increase  indebtedness  for  purpose  of  constructing  waterworks. 

7  Wall.  542-559,  19  L.  244,  COPPELL  v.  HALL. 

Syl.  10  (VI,  1033).    Illegality  of  contract  cannot  be  waived. 

Approved  in  Fisher  v.  Hampton  Transportation  Co.,  136  Mich.  223, 
98  N.  W.  1014,  invalidity  of  contract  need  not  be  pleaded  where  com- 
plaint shows  contract  sued  on  is  against  public  policy;  McGuffin  v. 
Coyle,  16  Okl.  653,  85  Pac.  955,  in  action  on  note,  where  language  of 
note  and  all  evidence  shows  it  to  be  against  public  policy,  demurrer 
to  evidence  sustained;  Light  v.  Conover,  10  Okl.  737,  63  Pac.  968, 
no  action  is  maintainable  on  lease  made  without  consent  of*  Indian 
agent  for  pasturage  of  cattle  on  Indian  reservation;  Kelly  v.  Courter, 
1  Okl.  282,  30  Pac.  373,  where  under  lease  of  building  for  keeping 
liquor  for  sale,  landlord  agrees  to  supply  ice  for  cooling,  tenant  can- 
not recover  for  damages  caused  by  failure  to  supply  ice  where  sale 
of  liquor  is  illegal;  dissenting  opinion  in  Stewart  v.  Wright,  147 
Fed.  339,  342,  majority  holding  party  given  double  cross  in  swind- 
ling scheme  may  recover  his  money  from  co-swindlers;  dissenting 
opinion  in  Monahan  v.  Monahan,  77  Vt.  151,  59  Atl.  174,  70  L.  B.  A. 
935,  majority  holding  where  complainant  seeks  to  impress  securities 
with  trust  and  issue  is  solely  as  to  title,  relief  not  denied  him  though 
securities  placed  in  defendant's  name  to  avoid  taxation. 
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DistiDguielied  in  Stewart  t.  Wright,   147  Fed.    S34,    partj    giiron 

double  cross  in  swindling  flcbcme  may  recover  hia  monej  from  co- 
swindlers;  Minnesota  Sandstone  Co.  v*  Clark^  35  Wash.  472,  77  Pac» 
fi05,  illegality  of  provision  in  contract  for  sale  of  itore  that  seller 
would  return  to  buyer  freight  rebates  allowed  by  carrier  does  not 
affect  rest  of  contract. 

7  WalL  565-571,  19  L.  151,  LABEE  ▼.  COOPER. 

SyL  6  (Vr,  103S).     Denial  of  new  trial  not  reviewable- 
Approved  in  United  Engineering- etc,  Co.  v.  Brondnax^  136  Fed.  353, 
€9  C.  C.  A.  177,  decision  on  motion  for  new  trial  is  not  subject  of  re- 
view in  federal  appellate  court. 

7  Wall.  580-583,  19  L.  263,  UNITED  STATES  v.  EOSEXBUEGH. 

SyL    1    (VT,    1041).     Discretion   to    quash    indictment. 

Approved  in  Dillard  v.  United  States,  141  Fed.  305,  applying  mle 
to  motion  to  quash  indictment  for  misjoinder  of  courts;  Chadwick  v. 
United  States,  I'll  Fed.  235,  applying  rule  in  prosecution  for  con- 
spiracy with  national  bank  officer  to  wrongfully  certify  checkflj 
McGregor  v^  United  Statea,  134  Fed.  192,  194,  applying  rule  in  prose- 
cution for  conspiracy  to  defraud  government;  Bad  ford  v.  United 
States,  129  Fed.  52,  G3  C.  C,  A,  491,  denial  of  motion  to  quash  indict- 
ment because  it  is  based  on  Incompetent  evidence  is  matter  of  dis- 
cretion. 

7  Wall.  583  610,  19  L.  177,  AGAWAM  CO.  v.  JORDON. 

SyL  7  (Yl,  1042),     First  person  perfecting  machine  is  inventor. 

Approved  in  United  Shirt  k  Collar  Co.  v.  Beattie,  149  Fed.  742, 
Pine  patent  No.  645,871,  for  collar-folding  machine,  valid  though 
patentee  employed  another  to  construct  maehioe. 

SyL  9  (VI,  1043).     Employees  entitled  to  own  inventions. 

Approved  in  Eastern  etc.  Bag  Co.  v.  Continental  etc.  Bag  Co.,  142 
Fed.  503,  upholding  Liddell  patent  No.  558,909,  claims  1,  2,  and  7,  for 
paper-bag  machine. 

SyL  16  (VI,  1044).     Patents — Burden  of  proving  infringement. 
Approved  in  Scott  v.  Fisher  etc.  Mach.  Co.,  139  Fed.  145,  follawing 
rule. 

7  WalL  613-619,  19  L.  203,  MORGAN  v.  BELOIT. 

SyL  1  (VI,  1045).  Liability  for  debts  on  division  of  muniripality. 

Approved  in  Gamble  v.  Rural  etc.  School  Dist.,  140  Fed.  119,  uoder 
Iowa  Code  1893,  |  1715,  suit  by  bondbolder  of  divided  school  district 
to  enforce  payment  by  nt*w  districts,  is  within  federal  equity  juris- 
diction; Chicago  T.  Cicero,  210  111.  294,  71  N.  E.  358,  upholding  Laws 
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1903,  p.   113,   S   1,  enlarging  corporate  limits   of    sanitary    district 
created  bj  prior  act. 

Syl.  3  (VI,  1045).    Equity — ^Inefficiency  of  law  remedy. 

Approved  in  Gamble  v.  Bural  etc.  Dist.,  146  Fed.  120,  upholding 
federal  equity  jurisdiction  over  suit  by  bondholder  of  divided  school 
district  to  enforce  payment  by  new  district. 

7  Wall.  619-624,  19  L.  205,  BELOIT  v.  MOBGAN. 

Syl.  1   (VI,  1046).     Conclusiveness  of  judgment. 

Approved  in  Allen  y.  City  of  Davenport,  132  Fed.  221,  65  C.  C.  A. 
641,  where,  after  commencement  of  suit  to  enjoin  street  improvement 
and  levy  of  special  assessment  therefor,  work  done  and  city  paid  for 
it,  and  later  appellate  court  decided  contract  void,  decree  barred 
suit  by  city  to  enforce  lien  as  on  quantum  meruit  under  curative 
statute;  Lockhart  v.  Leeds,  12  N.  M.  167,  76  Pac.  315,  judgment 
against  plaintiff  on  bill  to  have  mine  location  declared  void  for  fraud 
of  defendants  and  violation  of  agreement  to  locate  claim  for  plain- 
tiff bars  suit  to  have  property  declared  to  be  held  in  trust  for  plain- 
tiff; Board  of  County  Commrs.  v.  Cross,  12  N.  M.  76,  73  Pac.  616, 
where,  on  sustaining  demurrer,  material  issues  had  to  be  passed  on  and 
plaintiff  did  not  amend,  but  allowed  entry  of  dismissal,  judgment  was 
res  adjudicata;  dissenting  opinion  in  Leathe  ▼.  Thomas,  218  111.  268. 
75  N.  £.  818,  majority  holding  that  finding  that  plaintiff  was  not  liable 
to  defendant  on  judgment  pleaded  as  counterclaim  was  res  adjudicata, 
not  ground  for  reversal  of  finding  for  defendant  on  counterclaim. 

7  WaU.  624646,  19  L.  266,  THE  BELFAST. 

Syl.  14  (VI,  1054).    States  cannot  create  maritime  liens. 

Approved  in  John  Meunier  Gun  Co.  v.  Lehigh  Valley  etc.  Co.,  123 
Wis.  148,  101  N.  W.  388,  action  for  damage  to  goods  shipped  not 
within  exclusive  admiralty  jurisdiction  where  it  is  set  up  in  answer 
that  goods  shipped  by  water  and  damaged  while  being  lightered  after 
grounding  of  ship;  Arnold  ▼.  Eaaftin,  116  Ky.  699,  76  S.  W.  856, 
arguendo. 

7  Wall.  646-656,  19  L.  211,  WHITE'S  BANK  v.  SMITH. 

Syl.  2  (VI,  1056).    Which  is  vessel's  home  port. 

Approved  in  The  New  Brunswick,  129  Fed.  896,  64  C.  C.  A.  325, 
sea-going  vessel  owned  by  corporation  of  another  state  not  liable  for 
lien  for  supplies  though  she  was  enrolled  at  port  where  supplies 
furnished. 

Syl.  6  (VI,  1057).  Becordation  of  mortgage  on  vessel  gives  prefer- 
ence. 

Approved  in  The  Gordon  Campbell,  131  Fed.  965,  state  statute  in- 
Talidating  chattel  mortgage  securing  note  which  does  not  show  it  is  so 
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secured  doe«  not  affect   mortgage  on  resael  enrolled  under  federal 
statute* 

SyL  7  (Ylf  1058) «     Begulation  of  enrolled  Tessels. 

Approved  in  The  Alta,  148  Fed.  665,  vessel  not  registered  in  United 
States,  though  owned  b/  citizen,  ij  subject  to  tonnage  duty  on  entry 
from  foreign  port. 

7  WalL  666-685,  10  L.  169,  THE  FLOYD  ACCEPTANCES. 

Syl.  10  (YI,  1063),    Acceptance  of  draft  by  government  o^eer. 

Approved  in  United  States  ▼.  Kauhoe,  147  Fed.  187,  where  sureties 
^n  postmaster's  bond  gave  inspector  note  for  amount  of  default  in 
eonsideration  of  extension  of  time,  note  void  as  unauthorized* 

7  Wali  694-609,  19  U  224,  AUSTIN  ▼,  BOSTON, 

Syl  2  (VI,  1066).     Taxing  power  unlimited. 

Approved  in  McCray  v.  United  States,  195  U.  8.  57,  49  L,  96,  24 
Sup.  Ct.  769,  upholding  Comp.  St.  1901,  p.  2228,  as  amended  in  1902| 
taxing  artificial  colored  oleomargarine. 

7  WalL  700-743,  19  L.  227,  TEXAS  ▼,  WHITE. 

Syl.  16  (VI,  1071).    Validity  of  acts  of  rebel  legislature. 

Approved  in  Day  v*  Smith,  87  Miss.  407,  39  So.  528,  taxes  levied  in 
support  of  confederacy  by  Mississippi  cannot  be  treated  as  though 
never  paid  because  illegal,  in  support  of  sale  of  land  for  taxes;  Cul- 
lins  T.  Overton,  7  Okl.  480,  482,  54  Pac.  705,  where  Texas  atithoritiei 
organised  disputed  territory  into  copnty  government  and  afterward 
courts  decide  territory  was  not  in  Texas,  judgment  of  county  court  oi 
such  county  is  valid. 

ByL  7  (VI,  1067).  State's  reserve  lowers  not  delegated  to  govern- 
ment. 

Approved  in  South  Carolina  v.  United  States,  199  U.  8.  453,  50  L. 
266,  26  Sop.  Ct.  110,  United  States  may  exact  revenue  tax  from 
dispensing  agents  of  state  which  has  taken  charge  of  liquor  business; 
Northern  Securities  Co.  v.  United  States,  193  U.  S,  348,  48  L.  704,  24 
8up.  Ct.  436,  arguendo* 

Syl.  ^  (VI|  1067).    Effect  of  secession  ordinances  on  states. 
Cited  in  Mial  v.  Ellington,  134  N,  C.  156,  46  S.  E.  96p,  65  L.  B.  A, 
697,  arguendo, 

Syl.  1  (VT,  1066).     Authority  to  sue  on  behalf  of  state. 

Approved  in  Henry  v.  State,  i7  Mias.  35,  39  So.  863,  governor  can- 
not sue  in  name  of  state. 

Distinguished  in  dissenting  opinion  in  Henry  v.  State,  87  Miss.  92, 
39  So.  833,  majority  holding  governor  cannot  sue  in  name  of  state. 

(VI,  1066.)  Miacellaneous.  Cited  in  Heinie  v.  Butte  etc.  Min»  Co^ 
129  Fed*  279,  63  C.  C.  A.  3S8,  arguendo. 
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8  Wall.  1-14,  19  L.  361,  THOEINGTON  v.  SMITH. 

Sjl.  1  (VII,  7).    Contracts  in  aid  of  insurrection  unenforceable. 

Approved  in  Cullins  v.  Overton,  7  Okl.  482,  54  Pac.  705,  where  Texas 
authorities  organized  disputed  territory  into  county  government,  judg- 
ment of  county  court  thereof  rendered  prior  to  decree  that  territory 
was  not  in  Texas  is  valid. 

Syl.  7  (Vn,  12).    Parol  to  explain  ambiguity  in  writing. 

Approved  in  Kilby  Mfg.  Co.  v.  Hinchman  Fireproofing  Co.,  132 
Fed.  962,  66  C.  C.  A.  67,  admitting  parol  evidence  of  prior  statement 
of  party  as  .to  width  of  pavement  where  contract  silent. 

8  Wall.  1526,  19  L.  365,  THE  EAGLE. 

Syl.  7  (VII,  15).    Federal  admiralty  jurisdiction  act. 

Approved  in  The  Winnebago,  141  Fed.  948,  upholding  Michigan 
Comp.  Laws,  c.  298,  giving  liens  for  labor  and  materials  used  in  con- 
struction of  vessels  and  providing  for  their  enforcement  in  state  courts. 

8  Wall.  6476,  19  L.  326,  MEMPHIS  CITY  v.  DEAN. 

Syl.  1  (VII,  20).    Suit  by  stockholder  for  injury  to  corporation. 

Approved  in  Doctor  v.  Harrington,  196  U.  S.  588,  49  L.  610,  25  Sup. 
Ct.  355,  fact  that  interest  of  corporation  defendant  may  be  same  a» 
complaining  stockholders  does  not  require  corporation  to  be  grouped 
with  complainants  for  purposes  of  federal  jurisdiction,  where  control 
of  corporation  is  antagonistic  to  complainants.  See  97  Am.  St.  Bep. 
43,  note. 

8  Wall.  77-85,  19  L.  449,  UNITED  STATES  v.  SPEED. 

Syl.  5  (VII,  21).    Damages  for  breach  of  contract — Expenditures. 

Approved  in  Hadley  Dean  Plate  Glass  Co.  v.  Highland  Glass  Co., 
143  Fed.  244,  following  rule;  Allen  v.  Field,  130  Fed.  657,  65  C.  C.  A. 
19,  in  action  for  breach  of  contract  to  take  entire  product  of  distillery 
for  term,  expert  evidence  as  to  amount  of  deduction  of  damages  by 
reason  of  less  time  engaged  and  release  from  trouble  and  risk  of  full 
execution  of  contract. 

8  Wall.  85-106,  19  L.  332,  EX  PARTE  YEEGEB. 
Syl.  2  (VII,  22).    Habeas  corpus  by  supreme  court 
Approved  in  Ex  parte  Moran,  144  Fed.  596,  upholding  jurisdiction 

to  issue  habeas  corpus  to  review  power  of  Oklahoma  court  to  imprison 

one  convicted  of  capital  offense. 

[462]  . 
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87I.  ^  (VU,  22).    Federal  ori^oal  jurisdiction  In  habeas  corpns. 

Approved  in  Ex  parte  Mo  ran,  144  Fed.  596,  upholding  jurisdiction 
to  isaufi  habeas  corpus  to  review  power  of  Oklahoma  court  to  imprison 
one  convicted  of  capital  offense. 

Syl.  6  (Vn,  23),    Habeas  corpus  to  eircnit  court 'a  deeisioii. 

Approved  in  Ex  parte  Moran,  144  Fed.  601  ^  upholding  jurisdiction 
to  review  bj  habeas  corpus  power  of  Oklahoma  court  to  imprison  one 
i^nvicted  of  capital  offense. 

6  Wall.  110  123,  10  L.  342,  WARING  ▼.  THE  MAYOB. 

8yl.  2  (VU,  25).    State  tax  on  original  packages. 

Approved  in  Gulf  etc.  Bj.  Co.  v.  State,  07  Tex.  286,  78  8.  W,  499, 
determining  when  Bhipment  of  grain  lost  its  interstate  character. 

8jl  Z  (Vn,  26).     Sale  of  goods  at  sea* 

Approved  in  United  States  v.  Hartwell  Lumber  Co.,  142  Fed.  437, 
determining  what  tariff  law  governed  where  merchandise  in  American 
waters  prior  to  taking  effect  of  act  of  1897,  though  not  in  place 
enstomary  for  unloadiog  until  after  act  took  effect* 

•  WaU.  123147,  19  L.  382,  WOODKUFF  ▼.  PARHAM. 

SyL  2  (VII,  26).     Tax  on  goods  from  other  atatea — Discrimination. 

Approved  in  In  re  Bydow,  4  Ariz.  210,  36  Pac.  215,  upholding  Laws 
1893,  Act  No.  83,  imposing  license  tax  on  vendors  of  merciiandise; 
Territory  v.  Denver  etc.  R.  B.  Co.,  12  N.  M.  433,  78  Pac.  76,  upholding 
'Laws  1901,  p.  96|  c.  45,  §  3,  prohibiting  transportation  out  of  territory 
of  hides  not  inspected  and  tagged,  for  which  ten  cents  a  hide  was 
charged;  People  v.  Reardon,  184  N,  Y.  456,  112  Am.  St.  Rep.  645,  77 
N,  E.  978,  upholding  Laws  1905,  pp.  474,  477,  imposing  tax  on  trans- 
fers of  corporate  flhsres;  Wrought  Iron  Range  Co,  v,  Campen,  135  N. 
C.  516,  518,  47  8.  E.  661,  662,  Pub.  Laws  1903,  p.  333,  c.  247,  taxing 
peddlers  of  stoves,  is  void  as  to  sales  by  sample  of  goods  manufactured 
in  another  state  and  delivered  in  original  package;  American  Steel 
etc.  Co.  Y.  Speed,  110  Tenn.  546,  100  Am.  St.  Rep.  814,  75  S.  W.  1042, 
goods  sent  by  foreign  corporation  to  agpot  in  state  in  original  pack- 
age to  have  ready  for  future  sales  are  taxable  by  state.  See  notes, 
112  Am.  St  Rep,  651;  100  Am.  St.  Rep.  835,  836, 

8  WaU.  148453,  19  L.  387,  HENSON  v.  LUTT. 

SyL  3  (VU,  29).     Discrimination — State  tax  on  imports. 

Approved  in  American  Steel  etc.  Co.  v.  Speed,  110  Tenn,  546,  100 
Am.  St.  Rep.  814,  75  S.  W.  1042^  goods  sent  by  foreign  corporation  to 
agent  in  Btate  in  original  package  to  have  ready  for  future  sale  are 
taxable  by  state. 
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8  Wall.  168485,  10  L.  357,  PAUL  v,  VIEGINIA, 

8yL  1  (Vn,  33).     Equal  protectioB — Corporations  not  citizeni. 

Approved  in  Miller  v,  Abrena,  150  Fed,  656,  trust  created  by  will 
for  benefit  of  foreign  religioui  corporation,  involving  devise  of  land 
in  Weat  Virginia,  ia  void  as  against  public  policy  of  aucb  atate; 
Kirven  v»  VirginiaCaroIina  Chemical  Co.,  145  Fed.  292,  failure  of 
foreign  corporation  to  comply  with  state  statute  imposing  conditions 
precedent  to  right  to  do  business  in  state  does  not  render  contracts 
void;  Attorney  General  v.  Electric  Storage  Battery  Co.,  188  Mass. 
240,  74  N.  E.  467,  upholding  Act  of  1903,  requiring  certain  classes  of 
foreign  corporations  to  annually  Hie  certificate  of  certain  facts  and 
pay  excise  tax  assessed  on  its  capital  stock;  Myatt  v,  Fonca  City  Land 
etc.  Co.,  14  Okl  223,  78  Pac.  194,  68  U  R.  A.  810,  where  foreign  cor- 
poration attempts  to  acquire  title  to  property  vested  in  individual, 
latter  may  deny  its  corporate  capacity  as  defense;  Kansas  City  ete- 
By.  Co.  V,  Stevenson,  135  Fed.  554,  arguendo, 

Qyh  2  (VH,  34).    Jurisdiction — Citizenship  of  corporation* 

Approved  in  Madisonville  Traction  Co»  v.  St.  Bernard  Min,  Co*,  196 
U.  8.  248,  49  L.  466,  25  Sup.  Ct.  251,  upholding  removal  of  proceeding 
for  taking  land  by  eminent  domain  under  state  statute. 

Syl,  3  (Vn,  35),    What  are  privileges  and  immunities  guaranteed. 
Approved  in  State  v.  Weber,  96  Minn,  431,  105  K  W.  493,  uphold- 
ing state  constitutional  provision  limiting  right  of  suffrage  of  natiiral- 
ized  citizens  to  such  as  are  admitted  three  months  prior  to  election. 

SyJ,  d  {VII,  37),  Eecognition  of  foreign  corporation  rests  on 
county. 

Approved  in  State  v.  Kansas  etc.  Gas  Co,,  71  Kas,  791,  81  Pae. 
508,  and  Standard  Oil  Co.  v.  Commonwealth,  104  Va.  685,  52  S.  E.  390, 
both  following  rule;  Security  Mut.  Life  Ins.  Co.  v.  Prewitt,  202  IT.  8. 
252,  50  L.  1016,  26  Sup.  Ct  619,  upholding  state  statute  that  if  foreign 
insurance  company  removes  case  to  federal  court  it  shall  lose  license 
to  do  business  in  state;  Bvansville  etc.  Traction  Co,  v.  Henderson 
Bridge  Co,,  132  Fed,  404,  federal  court  cannot  compel  Kentucky  cor- 
poration to  permit  Indiana  railroad,  which  has  not  complied  with 
Kentucky  statutes,  to  connect  with  its  tracks  so  as  to  permit  railroad 
to  do  business  in  Kentucky;  Black  v.  Vermont  Marble  Co.,  1  Cal.  App, 
719,  82  Pac,  1061,  Stat.  1899,  p.  111,  providing  that  foreign  corpora* 
tions  not  designating  agent  on  whom  process  may  be  served  cannot 
sue  in  state  courts,  prohibits  sucb  corporation  from  pleading  limita- 
tions as  defense;  American  Smelting  etc.  Co,  v.  People,  34  Colo,  255, 
82  Pac.  536,  upholding  act  of  1901,  requiring  foreign  corporation  to 
pay  fee  on  filing  certificate  of  incorporation;  Old  Wayne  etc.  Assn. 
V.  MeDonough,  164  Ind.  327,  73  K,  E.  705,  upholding  Pennsylvanin 
statute  requiring  foreign  insurance  companies  doing  buainens  there 
to  stipulate  that  process  may  be  served  on  It  by  service  on  insurance 
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commisiiioner  or  on  it§  designated  agent;  Prewitt  v.  Securit/  etc,  Ins. 
Co.^  119  Ky,  327,  83  S,  W.  612,  upholding  Ky.  St.  1903,  |  631,  providing 
for  revocation  of  license  of  foreign  insurance  company  removing  suits 
to  federal  courts;  Attorney  General  v.  Bootb,  143  Micb.  102,  106  N. 
W.  873,  upholding  Laws  1S99,  p,  409^  No.  255,  providing  for  revoca 
tion  of  certificate  of  foreign  corporation  violating  such  act;  Pollock 
V,  German  Fire  Ins.  Co.,  132  Mich.  227,  93  N,  W.  437,  upholding  Comp» 
Laws,  g  7246,  defining  term  '* agent*'  of  foreign  insurance  companies; 
State  v.  Fleming,  70  Keb.  524;  97  N.  W.  1063,  upholding  tax  on  groas 
earnings  of  foreign  corporations  as  privilege  of  doing  business  in  state; 
Fiaher  v.  Traders'  Mut.  Life  Ina.  Co.,  136  N.  C.  223,  48  S.  E.  669, 
upholding  Laws  1901,  p,  66,  c.  5,  requiring  foreign  corporations  to 
appoint  agent,  on  whom  process  may  be  served,  and  providing  for 
service  on  secretary  of  corporation  commission  if  no  agent  designated; 
Chapman  v.  Hallwood  Caah  Register  Co,,  32  Tex.  Civ.  78,  73  S.  W. 
970,  foreign  corporation  suing  on  contract  made  within  state  must 
allege  compliance  with  statutes  relating  to  foreign  corporations; 
Booth  V.  Weigand,  28  Utah,  385,  79  Pac.  572,  contracts  of  foreign 
-corporation  which  has  failed  to  comply  with  statutes  relating  to  such 
corporations  are  unenforceable;  National  Council  v.  State  Coun- 
cil, 104  Va,  204,  51  8.  £.  160,  upholding  act  of  1900,  creating  cor- 
poration and  giving  it  authority  to  organize  subordinate  councils  of 
certain  beneficial  order»  though  it  in  effect  annuls  prior  existing  right 
of  foreign  corporation  to  transact  business  of  order  in  state;  Presby- 
terian Ministers*  Fund  v.  Thomas,  126  Wis.  284,  110  Am.  St.  Bop.  919, 
105  N,  W.  802,  upholding  Rev.  St,  1898,  §  1978,  prohibiting  foreign 
insurance  companies  from  doing  business  in  state,  except  in  ac- 
cordance  with  provisions  of  statutes;  dissenting  opinion  in  Webster  v. 
Ferguson,  94  Minn,  93,  102  N,  W.  215,  majority  holding  one  not  agent 
of  insurance  company,  not  insurance  agent  under  Laws  1895,  p. 
437,  g  87,  making  insurance  agent  personally  liable  on  insurance 
made  on  behalf  of  company  not  authorized  to  do  business  in  state. 

Syl.  7  {VII,  43).     Scope  of  congressional  power  over  commerce. 

Approved  in  Creek  American  Sponge  Co.  v,  Richardson  Drug  Co.,  124 
Wis.  474,  109  Am,  St.  Rep.  961,  102  N.  W.  800,  transaction  by  which 
goods  are  sold  to  resident  by  foreign  corporation  and  are  consigned 
to  local  agent  of  foreign  corporation  for  delivery  to  purchaser, 
is  interstate  commerce;  dissenting  opinion  in  Northern  Securities  Co. 
V.  United  States,  193  U.  S,  372,  48  L.  714,  24  Sup.  Ct.  436,  majority 
holding  combination  by  stockholders  in  two  competing  interstate 
railroads  to  form  holding  company  violates  anti  trust  act, 

Syl.  8   (Vii,  44).     Issuance  of  instiTance  policy  not  commerce. 

Approved  in  Contmental  Ins.  Co,  v.  Parkes,  143  Ala.  659,  39  So. 
207,  Code  1896,  g  2619,  providing  that  if  insurer  shall  make  agreement 
with  insurance  companies  as  lo  rates  of  premium,  stipulation  as  to 
notice  shall  be  void|  is  valid  aa  to  foreign  insurance  company;  dls- 
30 
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■enting  opinion  in  Northern  Securities  Co.  ▼.  United  States,  193  U.  8. 
377,  48  L.  716,  24  Sup.  Ct.  436,  majority  holding  combination  by 
stockholders  in  two  competing  interstate  railroads  to  form  holding 
company    violates  anti-trust  act. 

Distinguished  in  Belle  City  etc.  Co.  y.  Frizzell,  11  Idaho,  10,  81 
Pac.  60,  foreign  corporation  selling  machinery  to  citizens  of  thia 
state  on  orders  to  be  approved  by  it,  taken  by  agents,  is  not  doing 
business  here  within  act  requiring  such  corporations  to  file  articles. 

8yl.  9  (Vn,  45).    Statute  licensing  foreign  insurance  companies. 

Approved  in  Metropolitan  Life  Ins.  Co.  y.  Board  of  Assessors,  115 
La.  706,  39  So.  849,  upholding  Act  No.  170,  of  1898,  taxing  credits 
representing  to  equivalent  thereof  amount  of  property  of  foreign 
corporation  utilized  by  it  in  business  in  state. 

8  Wall.  202-229,  19  L.  306,  SEYMOUB  v.  FBEEE. 

8yl.  1  (VII,  46).    Partnership  in  lands. 

Distinguished  in  Dexter  y.  MacDonald,  196  Mo.  394,  95  S.  W.  365, 
where  one  purchases  land  and  executes  instrument  agreeing  to  give 
another  half  of  net  profits  of  land  when  sold,  no  trust  created  binding 
purchaser  to  hold  title  for  such  person  for  half  interest  in  land. 

Syl.  8  (VII,  48).  Action  by  cestui  for  breach  of  trustee's  agree- 
ment. 

Approved  in  Jones  v.  Patrick,  140  Fed.  409,  verbal  agreement  to 
eo-operate  in  sale  of  mine  and  share  in  profit  is  not  within  statute 
of  frauds  so  as  to  defeat  recovery  of  share  from  party  who  took 
interest  in  mine  as  share  of  profit  from  sale. 

Syl.  10  (VII,  48).  Limitations — Express  trust — Absence  of  dis- 
claimer. 

Approved  in  Eddy  v.  San  Francisco,  148  Fed.  280,  under  California 
statute  providing  for  issuance  of  bonds  for  widening  Dupont  street, 
city  not  liable  for  failure  to  levy  taxes  for  payment  of  bonds  to  bond- 
holder who  brought  suit  eight  years  after  maturity  of  bonds  and  over 
twenty  years  after  their  issuance;  Patterson  v.  Hewitt,  11  N.  M.  42, 
66  Pac.  565,  55  L.  B.  A.  658,  applying  rule  where  claimants  of  con- 
flicting mining  claim  agreed  to  abandon  claims  and  make  new  ones 
in  name  of  one  of  them,  all  to  do  pro  rata  of  assessment  work,  and 
some  of  claimants  delayed  eight  years  before  commencing  suit  for 
Accounting  of   proceeds'. 

8  Wall.  230-242,  19  L.  339,  MOBEY  v.  LOCKWOOD. 

Syl.  2   (Vn,  49).     Patents — Mere  change  in  form. 

Approved  in  Edison  etc.  Elec.  Co.  v.  Grouse  etc.  Elec.  Co.,  146 
Fed.  547,  holding  Metzger  patent  No.  489,682,  claims  5  and  7,  for 
electric  lamp  socket,  valid  and  infringed. 
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a  Wall.  269  27fi,  19  Lu  453,  GIBBONS  v,  UNITED  STATEa 

Syl  2  (Vn,  50).     What  ia  dureaa. 

Approved  in  Burnea  v.  Burnea,  132  Fed.  493,  refusing  to  iet  aside 
agreement  for  division  of  atock  between  heira  and  surviving  partner, 
where  latter  threatened  to  adminiater  estate  as  aurviving  partner 
unlesB   corporation   formed, 

SyL  3  (Vn,  50).     Government  not  liable  for  misfeaaanee. 

Approved  in  Christie  Street  Com.  Co.  r.  United  States,  129  Fed. 

507,   509,   following   rule, 

8   Wall.   276-291,   19   L.   349.   HUDSON   CANAL  CO.   ▼.   PENNSYL- 
VANIA COAL  CO, 

Syl.  3  (Vn,  52).     Contracta — Implications  from  language. 

Approved  in  Grand  Trunk  etc.  By.  Co.  v.  Chicago  etc.  B.  Co., 
141  Fed.  802;  const  ruing  lease  of  terminal  facilities;  Amalgamated 
Gum  Co.  ▼,  Casein  Co,  of  America,  146  Fed.  911,  construing  agree- 
ment by  owner  of  patented  article  to  aell  to  defendant  as  sole  customer, 
provided  latter  accepted  certain  quautitiea,  as  not  binding  defendant 
to  take  auch  quantities;  Barker  v.  Pullman  Co.,  134  Fed,  71,  67  C. 
C.  A,  196,  contract  providing  that  insurer  agrees,  on  expiration  of 
insured  *s  policies^  to  renew  same  for  three  years  at  specified  rate, 
constitutea  mere  option  not  binding  insured  to  take  insurance; 
Muscogee  Mfg.  Co,  v.  Eagle  etc.  Mills,  126  Qa.  217,  54  8.  E.  1031, 
construing  covenant  in  city  deed  to  water-front  lots;  dissontiDg 
opinion  in  Silver  Springs  etc,  B.  B.  Co.  v.  Van  Ness,  45  Fla,  583,  34 
So,  891,  majority  construing  provision  in  deed  to  right  of  way  to 
effect  that  if  mines  found  along  way,  and  grantor  desires  to  mine, 
railroad  must  move  tracka  on  notict^j  aa  not  being  reservation  not 
eondition  aubsequent, 

S  Wall.  302  306,  19  L.  392,  TDK  CABROLU 
Syl.  1  (VII,  54).  Collision  between  steamer  and  achooner 
Approved  in  The  Poeomoko,  150  Fed,  19^^  holding  att^amer  Liable  for 
collision  with  launch  where  vessels  were  on  crossing  coud^cs;  Brigham 
V.  Luckenbach,  140  Fed.  332,  schooner  sailing  close-hauled  and  priv- 
ileged over  tug  approaching  on  crossing  course  not  an  fault  because 
abe  kept  course  as  required  by  rules. 

8  Wall.  307-310,  19  L.  394,  THE  LUCY. 

Syl.  2  (Vn,  50),     Consent  does  not  give  juria diction. 

Approved  in  Clark  v.  Doerr,  143  Fed.  961,  time  to  aue  out  writ  of 
error  under  Cotnp,  St.  1901,  p.  547,  cannot  be  extended  by  agree- 
tfienu 
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8  WalL  325-329,  19  L.  455,  THE  LADY  FBANKMN. 

SjL  1  (Vn,  58).    Obligation  of  ship  to  cargo. 

Approved  in  Guffey  v.  Alaska  etc.  8.  8.  Co.,  130  Fed.  274,  64  GL 
G.  A.  517,  where  at  time  goods  delivered  on  wharf  nnder  bill  of  lad- 
ing reciting  goods  to  be  shipped  on  vessel  lying  at  certain  port,  bnt 
owner  of  goods  knew  vessel  was  at  sea,  and  goods  never  delivered 
to  vessel,  vessel  not  liable  to  maritime  lien  for  breach  of  contract; 
B07  V.  Northern  Pac.  By.  Co.,  42  Wash.  579,  85  Pae.  55,  act  of 
carrier's  agent  in  delivering  bill  of  lading  for  goods  which  he  knew 
were  not  delivered  to  carrier  does  not  bind  carrier  even  as  to  in- 
nocent  transferee. 

S7I.  2  (Vn,  59).    Bill  of  lading  is  contract  and  receipt 
8ee  105  Am.  St.  Bep.  348,  350,  note. 

8  Wall.  330-333,  19  L.  396,  UNITED  STATES  v.  GILMOBE. 

87I.  3  (Vn,  59).    Contemporaneous  statutory  construction. 

Approved  in  Pitts  v.  Logan  County,  3  Okl.  740,  41  Pac.  591,  state  act 
attempting  to  regulate  accounting  by  clerks  of  district  courts  of  ter- 
ritory is  void. 

8  Wall.  333-337,  19  L.  379,  WOOD-PAPEB  CO.  v.  HEFT. 

Syl.  1   (Vn,  60).    Adverse  interests  of  parties  on  appeal. 

Approved  in  Bidge  v.  Manker,  132  Fed.  601,  67  C.  C.  A.  596, 
arguendo. 

8  Wall.  342-354,  19  L.  457,  EXPBESS  CO.  ▼.  KOUNTZE  BBOTHEBa 
Syl.  2  (Vn,  62).  Averments  of  diverse  citizenship. 
Approved  in  Sun  Printing  etc.  Assn.  v.  Edwards,  194  U.  S.  383,  48 
L.  1030,  24  Sup.  Ct.  696,  averment  that  plaintiff  is  resident  of 
Delaware  is  sufficient  averment  of  citizenship  therein  for  purpose  of 
federal  jurisdiction,  where  testimony  shows  legal  domicile  therein. 

SyL  8  (Vn,  63).    Necessity  for  request  to  charge. 
Approved  in  Steel  Bail  Sup.  Co.  v.  Baltimore  etc.  By.  Co.,  130  Fed. 
434,  64  C.  C.  A.  635,  following  rule. 

Syl.  9  (VII,  64).    Carrier  selecting  unsafe  route  liable. 

Approved  in  Green  Wheeler  Shoe  Co.  v.  Chicago  etc.  By.  Co.,  130 
Iowa,  130,  106  N.  W.  500,  carrier  negligently  delaying  shipment  so 
that  it  is  destroyed  by  flood,  which  would  not  have  destroyed  it  ex- 
cept for  delay,  is  liable. 

8  Wall.  354-358,  19  L.  418,  YOUNG  v.  MABTIN. 

Syl.  2  (Vn,  65).     Exceptions  must  present  distinct  rulings. 

Approved  in  Metropolitan  B.  B.  Co.  v.  Macfarland,  195  U.  S.  330, 
4Si  li.  223,  25  Sup.  Ct.  28,  error  in  refusal  of  instructions  not  considered 
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in   Absence   of   bUI   of   exceptions,   though   transcript   contains   what 
purports  to  be  instractions  asked  and  refused,  marked  filed  by  clerk, 

SyL   5    (VII,   65)*     Eeplication   to   answer   waives   demurrer. 

Approved  in  Berry  v.  Barton,  12  Okl.  224,  71  Pac.  1075,  66  L.  B. 
A.  513,  leave  to  amend  waives  error  in  eustaJning  demurrer  to  an- 
awer;  Kingman  k  Co.  v.  Pixley,  7  Okl.  352,  54  Pae.  495,  filing  of 
amended  petition  waives  error  in  sustaining  demurrer. 

8  Wall.  358-362,  19  L.  303,  QILBERT  v.  UNITED  STATES. 
SyL  2  (VU,  66),     Contract  with  government  offieiai 
Cited  in  North  Chicago  St.  B.  Co.  v.   Chicago   Union  Tr.  Co.»  150 

Fed.  628,  arguendo* 

8  Wall,  370-376,  19  L,  380,  MOTTIKGLY  v.  NYE. 
Syl.  3  (VH,  67).     Conclusiveness  of  judgment. 

Approved  in  Salemonson  v.  Thompson,  13  N.  D,  193,  101  N.  W.  323, 
applying   rule  in   action   to   try   title   by  judgment   creditor  against 
>  Alleged  fraudulent  grantee  of  debtor. 

Syl.  5  (YII,  68).     Graator  cannot  impair  rights  under  trust  deed. 

Approved  in  Lynch  v.  Burt,  132  Fed.  428,  67  C.  C.  A.  305,  judg- 
ment against  fraudulent  grantor,  rendered  after  conveyance^  not 
conclusive  on  grantee  as  to  existence  or  amount  of  debt  at  time  of 
transfer. 

«  Wall.  376  37?,  19  L.  422,  AVENDANO  ▼.  GAY, 

Syl.  1  (VII|  68).     Own  error  not  assignable. 

Approved  in  Francis^^o  v.  Chicago  etc.  R.  Co-»  149  Fed,  355,  writ 
of  error  at  suit  of  plaintiff  to  review  nonsuit  rendered  at  bis  re^juest. 

6  Wall  377-393,  19  L.  463,  THE  BALTIMORE. 

Syl.  6  (VII,  60).     Damages  for  injury  through  eollision. 

Approved  in  The  Loch  Troo),  150  Fed.  432,  denying  right  to  recover 
for  depreciation  in  value  of  vessel  where  she  was  repaired  and  ren- 
dered as  strong  as  before  and  received  original  classification;  The 
RiekmerSy  142  Fed,  309,  denying  right  to  recover  for  permanent  in- 
jury  in  addition  to  expense  of  repairs  where  all  known  injuries  wera 
repaired. 

ByL  7  (VII,  70).     Collision — Damages  for  total  lots. 

Approved  in  The  Mobila^  147  Fed.  883,  following  rule* 

Syl.  9   (Vn,  70).     Collision — Da  mages   avoidable   by  care. 

Approved  in  The  Ashbury  Park,  147  Fed.  195,  steamer  causing 
dangerous  swell  not  liable  for  sinking  of  barge  some  time  afterward, 
caused  by  failure  to  keep  her  pumped  out;  The  Reno,  134  Fed,  656, 
67  C  C.  A.  479,  where  owner  bad  vessel  raised  and  repaired  without 
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ascertaining  whether  she  was  worth  putting  in  as  good  condition  as 
before  collision,  amount  so  expended  is  not  measure  of  damages. 

8  Wall.  393-397,  19  L.  467,  BRADLEY  v.  BHINES. 

87I.  2   (Vn,  71).    Federal  suit  by  assignee. 

Approved  in  Kolze  v.  Hoadley,  200  U.  S.  83,  50  L.  381,  26  Sup. 
Ct.  220,  applying  rule  to  suit  to  foreclose  trust  deed;  Utah-Nevada 
Co.  ▼.  DeLamar,  133  Fed.  121,  66  C.  C.  A.  179,  applying  rule  to  suit 
by  assignee  or  oral  contract  to  recover  money  due  thereon. 

8  Wall.  397-420,  19  L.  437,  TBAVELEBS'  INS.  CO.  v.  MOSLEY. 

8yl.  4  (Vll,  73).    Evidence  of  declaration  as  to  physical  condition. 

Approved  in  Holloway  ▼.  Kansas  City,  184  Mo.  39,  82  S.  W.  94, 
physician  testifying  as  expert  cannot  give  opinion  as  to  cause  of  in- 
jury based  on  history  of  case  as  he  learned  it  from  plaintiff's  state- 
ments while  treating  her. 

Syl.  5  (Vll,  74).    Bes  gestae — Declarations  as  to  bodily  injury. 

Approved  in  Sprinkle  v.  United  States,  141  Fed.  816,  817,  on  trial 
of  defendants  jointly  indicted  for  defrauding  government  of  reve- 
nue taxes,  statements  by  defendants  not  on  trial  are  admissible  when 
part  of  res  gestae;  The  San  Bafael,  141  Fed.  279,  admitting  oral 
declarations  of  one  alleged  to  have  been  drowned  by  sinking  of 
vessel,  as  to  his  intention  to  become  passenger  thereon;  Guild  v. 
Pringle,  130  Fed.  422,  423,  64  C.  C.  A.  621,  decla/ation  by  man 
fatally  injured  by  falling  into  excavation  that  there  was  no  light 
there  is  inadmissible;  Union  etc.  Surety  Co.  v.  Mondy,  18  Colo.  App. 
397,  71  Pac.  677,  where  there  was  evidence  of  insured's  injured 
condition  other  than  his  declarations,  declarations  as  to  cause  of 
injury  made  immediately  after  occurrence  are  admissible;  Bothrock 
V.  Cedar  Bapids,  128  Iowa,  254,  103  N.  W.  476,  admitting  declara- 
tions of  injured  person  as  to  manner  in  which  and  place  at  which 
injuries  sustained  made  on  arrival  at  home  half  hour  after  injury; 
Pledger  v.  Chicago  etc.  By.  Co.,  69  Neb.  461,  95  N.  W.  1058,  up- 
holding exclusion  of  declaration  in  answer  to  question  of  one  in- 
jured that  he  was  on  train  and  that  brakeman  pushed  him  off; 
Murray  v.  Boston  etc.  B.  B.,  72  N.  H.  37,  101  Am.  St.  Rep.  660,  54 
Atl.  292,  61  L.  B.  A.  495,  admitting  declarations  of  one  within  two 
minutes  after  he  was  run  over  and  while  lying  between  planks  with 
legs  cut  off  that  it  happened  from  his  falling  over  planks;  Merrell 
▼.  Dudley,  139  N.  C.  59,  51  S.  E.  778,  in  action  for  malicious  pros- 
ecution evidence  of  declaration  by  defendant  to  magistrate  on  ap- 
plying for  warrant  for  plaintiff's  arrest  for  stealing  shovel  that 
when  shovel  found  in  plaintiff's  possession  latter  said,  ''To  heil 
with  the  shovel";  Puis  v.  Grand  Lodge  A.  O.  U.  W.,  13  N.  D.  572, 
102  N.  W.  169,  admitting  spontaneous  declarations  of  deceased   to 
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attendants  as  to  cause  of  illness,  due  io  poisoxij  from  whleh  he  was 
then  suffering. 

Distinguished  va  Boss-Lewiii  T.  Germania  L.  Ins.  Co.,  20  Colo,  App, 
271,  78  Pac.  308,  in  action  on  life  policy  by  assignee^  declarations^  of 
assured  after  assignment,  tending  to  show  intention  to  commit  sui- 
cide, are  inadmissible  when  not  part  of  res  gpstne;  Regnicr  ▼.  Ter- 
ritory^ 15  OkL  661,  82  Pac,  511,  where  person  shot  from  ambush 
asked  brother  if  be  knew  who  did  it,  and  brother  answered  one  of 
them  was  A,  to  which  deceased  replied^  **^^^t  ^^^  other  was  B, *' 
conversation  inadmissible. 

8    Wall.    430-439,    19    L.    495,    HOME    OP    THE    FRIENDLESS    v. 
BOUSE. 

8yl.  1  (Vll,  78).     Statute  incorporating  society — Tax  exemption. 

Approved  in  Powers  ▼,  Detroit  etc.  By«  Co.,  201  U.  S.  559,  50  L« 
866«  26  Sup.  Ct.  556,  upholding  contract  between  state  and  rail- 
road exempting  railroad  from  taxation  other  than  prescribed  in  cer- 
tain statute;  Hamilton  Nat.  Bank  t.  American  Loan  etc.  Co.|  66 
Neb.  77,  92  N.  W.  192,  arguendo. 

8yl.  3  (VH,  79).    Legislative  charter  exempting  from  taxatioxL 

Approved  in  Powers  v.  Detroit  etc.  By.  Co.,  201  U.  S.  558,  50  L. 
865,  26  Sup.  Ct.  556,  upholding  contract  between  state  and  railroad 
exempting  railroad  from  taxation  other  than  prescribed  in  certain 
•tatute. 

8yl.  6  (Vn,  79).     Consideration — Power  to  exempt  from  taxation. 

Cited  in  Heerwagen  v.  Crosstown  St.  By,  Co.,  179  N.  T.  104,  71 
N,  E.  730,  arguendo. 

Distinguished  in  Eochester  T.  Bochester  By.  Co.,  182  N.  T.  116, 
74  N.  E.  958,  70  L.  R.  A.  773,  immunity  from  contribution  to  expense 
of  new  pavements  conferred  by  Laws  18G9,  p.  54,  c.  34,  on  street 
railway,  was  mere  gratuity  revocable  at  pleasure, 

S  Wall  489^91,  19  L.  472,  PARISH  v.  UNITED  STATES. 

(Vn,  87.)  Miscellaneous.  Cited  in  Chisholm  etc.  Mfg.  Co,  v.  IT.  8, 
Canopy  Co.,  Ill  Tenn.  211,  77  S.  W.  1064,  on  question  of  profits  as 
element  of  damages. 

a  Wall.  498-507,  19  L.  476,  KENNEDY  v.  GIBSON. 

Syl.  2  (Vn,  87).  National  bank  receiver  is  instrument  of  comp- 
troUer. 

Approved  in  Fish  v.  Olin,  76  Vt  124,  125,  56  Atl.  533,  534,  receiver 
of  national  bank  may  sue  at  law  in  owu  name  in  state  courts. 

Byl  3  (VII,  88).     Enforcement  of  bank  stockholder's  liability. 
Approved  in   Christopher  v.   Norvell,  201  U.  8.  222,  50  L.   735,  28 
0np.  Ct.  5i>2|  aoveriure  of  legatee  of  nation&l  bank  skarea  when  sha 
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received  certificate  of  stock  is  no  defense  to  personal  judgment  for 
amount  of  assessment,  irrespective  of  local  law;  Bankin  v.  Barton, 
199  U.  S.  232,  50  L.  166,  26  Sup.  Ct.  29,  reversing. 69  Kan.  631,  634. 
77  Pac.  531,  532,  and  holding  state  statute  of  limitations  does  not 
begin  to  run  against  right  to  enforce  national  bank  stockholder's 
liability  until  assessment  by  comptroller;  McClaine  ▼.  Bankin,  197 
U.  8.  159,  49  L.  705,  25  8up.  Ct.  410,  personal  liability  of  stockhold- 
ers in  national  bank  for  debts  of  bank  not  contract  liability  under 
statutes  of  limitation;  Bennett  v.  Thome,  36  Wash.  270,  78  Pac. 
941,  68  L.  B.  A.  113,  under  Const.,  art.  12,  §  11,  action  against  stock- 
holders for  additional  liability  accrues  in  bank's  insolvency  and  is 
barred  in  six  years. 

Syl.  7  (Vn,  90).  National  bank  creditors'  remedy  is  through 
comptroller. 

Distinguished  in  Boyd  v.  Schneider,  131  Fed.  227,  65  C.  C.  A.  209, 
70  L.  B.  A.  264,  depositors  in  national  bank  may  sue  directors  for 
negligently  permitting  its  officers  to  loan  bank's  assets  in  violation 
of  banking  act. 

Syl.  10  (Vn,  92).  Statutes  permitting  suits  against  national 
banks. 

Approved  in  United  States  v.  Baisch,  144  Fed.  489,  Bev.  St.,  § 
5424,  prohibits  felonious  making  of  certificate  of  naturalization  by 
one  other  applicant  or  his  witnesses;  Bankin  v.  Herod,  130  Fed.  390, 
under  Comp.  St.  1901,  p.  514,  circuit  eourt  has  jurisdiction  over 
equity  suit  by  national  bank  receiver  where  amount  involved  ex- 
ceeded $500. 

8  Wall.  513-533,  19  L.  426,  CABPENTEB  v.  DEXTEB. 

Syl.  3  (Vn,  94).  Certificates  of  acknowledgment  not  technically 
voided. 

Approved  in  Trerise  v.  Bottego,  32  Mont.  250,  108  Am.  St.  Bep. 
521,  79  Pac.  1059,  certificate  of  acknowledgment  of  mortgage  by  hus- 
band and  wife  is  sufficient  to  change  notice  though  word  ''he"  in- 
stead of  <Hhey"  is  used.    See  108  Am.  St.  Bep.  530,  532,  notes. 

Syl.  4   (Vn,  95).    Aider  of  defective   certificate   of  acknowledg- 
ment. 
See  108  Am.  St.  Bep.  557,  note. 

Syl.  5  (VII,  96).    Acknowledgment — Statement  of  venue. 
See  108  Am.  St.  Bep.  544,  note. 

Syl.  8  (Vn,  96).  Proper  acknowledgment  requisite  to  recorda- 
tion. 

Approved  in  National  etc.  Co.  v.  New  Columbus  etc.  Co.,  129  Fed. 
116,  122,  63  C.  C.  A.  616,  applying  rule  to  registration  of  assignment 
of  patent. 
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a  WalL  533-556,  19  L.  482,  VEA2IE  BANK  v.  FENNO. 

S7I.  4  (YII|  97).     State  ag^encies  Bot  taxable  by  govern ment. 

DiBtiDguiabed  in  Sontb  Carolina  v.  United  States^  199  U.  8.  459« 
50  L.  269,  26  Sup.  Ct.  110,  holding  government  may  exact  revenue 
license  from  dUpensing  agent  of  state  which  has  taken  charge  of 
liquor  business. 

Syh  6  (Vn,  98)*    Tax  not  void  beeause  oppressive. 

Approved  in  McCray  v.  United  States,  195  U.  S.  57,  49  L,  96,  24 
Sup.  Ct.  769,  upholding  Comp.  St,  1901,  p.  2228,  as  amended  in  1902, 
taxing  artificially  colored  oleomargarine;  Kersey  v,  Terre  Haute,  151 
Ind.  474,  68  N.  E.  1029,  upholding  ordinance  taxiog  vehicles  though 
omitting  automobiles  and  street-cars;  Gay  v.  Thomas,  5  OkL  10,  46 
Pac.  581,  upholding  act  of  1895,  taxing  cattle  in  unorganized  coun 
try  in  county  to  which  country  is  attached  for  judicial  purposes; 
Kettle  V.  Dallas,  35  Tex.  Civ,  638,  80  S,  W.  878,  upholding  act  for 
creating  improvement  districts;  dissenting  opinion  in  Allen  v.  City 
of  Davenport,  132  Fed.  227,  65  C.  C,  A.  641,  70  L.  B.  A.  264,  major- 
ity boldiog  where  after  letting  of  street  paving  contract  by  city, 
abutting  owners  sued  to  enjoin  work  and  assessment,  and  after  work 
finished  and  city  paid  for  work,  court  decided  contract  void,  city 
eannot  enforce  lien  on  quantum  meruit  under  curative  itatnte. 

i  WalL  557-574,  19  K  501,  WILLAED  v,  TAYLOE, 

8yl.  1  (Vn,  99) «  Covenant  in  lease  giving  option  to  purchase. 
Approved  in  King  v.  Baab,  123  Iowa,  634,  99  N.  W.  306,  following 
rule;  Slaughter  v.  Mallet  Land  etc,  Co.,  141  Fed.  291,  upholding 
validity  of  option  in  lease  giving  lessee  preferential  right  to  pur- 
chase; Watkins  v,  Bobertson,  105  Va.  280,  5  L.  B,  A.  (N,  8.)  1194, 
54  8.  E,  37,  enforcing  specific  performance  of  option  for  sale  of 
stock  at  certain  price  if  accepted  within  certain  time  in  considera- 
tion of  $1. 

Syl.  2  (Vn,  99).  Specific  performance — Option  to  purchase  in 
lease* 

Approved  in  Kentucky  Distilleries  etc.  Co.  v.  Blanton,  149  Fed. 
40,  following  rule;  Woodward  v,  Daviilson,  150  Fed.  843,  granting 
specific  performance  of  contract  for  sale  of  realty  signed  by  vendor 
but  not  by  purchaser. 

8yl.  4  (Vn,  100)*     Specific  performaDce— Discretion. 

Approved  in  Sharp  v.  West,  150  Fed.  461,  where  vendor  repudiated 
alleged  contract  of  sale  before  tender  made,  tender  not  condition 
precedent  to  suit  for  specific  performance;  Jones  v.  Byrne,  149  Fed, 
461,  denying  specific  performance  of  contract  for  purchase  of  land 
where  there  was  breach  of  trust  by  purchaser;  Kentucky  Distilleries 
ctc»  Co,  V.  Blanton,  149  Fed.  40,  applying  rule  where  delay  in 
clearing  title  due  to  fault  of  purchaser  in  not  examining  abstract; 
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Meehan  v.  Nelson,  137  Fed.  737,  70  C.  C.  A.  165,  granting  specific 
performance  of  contract  to  convey  interest  in  mining  claim  in  con- 
sideration of  complainant  sinking  three  holes  thereon  to  bedrock; 
Kane  y.  Luckman,  131  Fed.  621,  denying  specific  performance  of 
contract  to  purchase  cows  in  exchange  for  land;  Marks  y.  (hites,  2 
Alaska,  526,  527,  refusing  to  specifically  enforce  grubstake  eon- 
tract;  Norris  v.  Clark,  72  N.  H.  443,  57  Atl.  334,  upholding  refusal 
of  specific  performance  of  contract  to  convey  interest  in  estate  where 
consideration  grossly  inadequate;  McClure  ▼.  Leaycraft,  183  N.  Y. 
42,  75  N.  E.  963,  denying  injunction  to  enforce  covenant  against 
erection  of  apartment  houses  on  land  where  greater  part  of  limit 
of  covenant  had  expired  and  such  houses  had  been  erected  in  im- 
mediate vicinity. 

Syl.  5  (Vn,  101).    C!onditional  grant  of  specific  performance. 

Approved  in  King  ▼.  Baab,  123  Iowa,  635,  636,  99  N.  W.  307, 
where  five  year  lease  contained  option  to  purchase  during  term  for 
specified  price,  and  after  lease  city  ordered  street  paved,  specific 
performance  granted  on  condition  that  lessee  pay  cost  of  paving. 

Syl.  10  (Vn,  102).    Specific  performance — Proper  parties. 
Anproved  in  Cella  ▼.  Brown,  144  Fed.  755,  756,  applying  rule  with 
reference  to  right  of  removal  of  cause. 

Syl.  14  (Vn,  103).  Specific  performance — Tender  of  depreciated 
notes. 

Approved  in  San  Juan  v.  St.  John's  Gas.  Co.,  195  U.  S.  520,  49 
L.  304,  25  Sup.  Ct.  108,  construing  contract  for  street  lighting  in 
Porto  Rico  with  reference  to  medium  of  payment. 

8  WaU.  575-587,  19  L.  490,  BUTZ  v.  CITY  OF  MUSCATINE. 

Syl.  7  (VII,  105).  Bondholder's  remedies  not  taken  away  by  re- 
peal. 

Approved  in  City  of  Ft.  Madison  v.  Ft.  Madison  etc.  Co.,  134  Fed. 
216,  67  C.  C.  A.  142,  Iowa  Code  1897,  §  1305,  providing  for  reduc- 
tion of  assessed  value  of  property,  is  void  in  so  far  as  it  affects 
ability  of  city  to  meet  water  rent  contract;  Columbia  Ave.  Sav. 
Fund  etc.  Co.  v.  Dawson,  130  Fed.  175,  grant  by  city  to  water  com- 
pany of  right  to  lay  pipes  in  streets  and  to  supply  city  with  water 
for  term,  cannot  be  impaired  by  construction  of  competing  city 
works. 

8  Wall.  603-639,  19  L.  513,  HEPBURN  v.  GRISWOLD. 

Syl.  7  (Vn,  108).     Statutes  upheld  unless  invalidity  clear. 

Approved  in  United  States  v.  Scott,  148  Fed.  433,  holding  void 
Comp.  St.  1901,  p.  3210,  making  it  criminal  for  interstate  carriera 
to  compel  employees  to  agree  not  to  join  labor  unions. 
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8  Wall  650-672,  19  L.  320,  MAGUIBE  v.  TYLER. 

SyL  7  (yn,  113).  Incomplete  land  titlea  not  for  courts— Sur- 
rey. 

Approved  in  Territory  ▼.  Delinquent  Taxpayers,  12  N.  M.  175,  76 
Pac.  318,  Imperfect  Mexican  grant  not  taxable  before  confirmation 
of  survey  by  court  of  private  land  claims,-  United  States  v.  Mon- 
tana  Lumber  etc.  Co,,  196  U.  S.  578,  49  Im  605,  25  Sup,  Ct.  307, 
arguendo. 


IX  WALLACE. 


t  WalL  112,  19  L.  590,  NEALE  v.  NEALES. 

ByL  1  (VII,  115).     Amendment  to  fit  evidence. 

Approved  in  Bulte  v.  Igleheart  Bros,,  137  Fed.  502,  70  C.  C.  A. 
76,  upholding  refuBal  of  amendment  of  bill  for  infriDgemeui  of  pat- 
ent; Kinney  v.  Craig,  103  Va.  167,  48  S,  E.  867,  where  record  in  auit 
to  recover  debt  secured  by  vendor *ii  lien  showed  right  of  plaintiff  to 
recover  from  any  property  owned  by  defendant  at  time  of  debt, 
and  that  he  bad  given  property  in  trust  to  children,  bill  a  men  liable 
by  allegation  that  deed  made  to  defraud  plaintiflF;  Ratliff  v,  Som- 
mers,  55  W.  Va.  37,  46  S.  E.  715,  arguendo. 

SyJ.  3  (Vn,  116).  Parol  gift  of  land — Possession  and  improve- 
ments. 

Approved  in  llalsell  v.  Rcnfrow,  14  Okl  692,  78  Pac.  123,  holding 
sending  of  surveyors  on  to  laud  not  taking  of  possession  sufflclent 
to  take  parol  agreement  for  sale  of  lands  out  of  statute. 

9  Wall.  13-22,  19  L.  541,  BEE8E  v,  UNITED  STATES. 

8yL  2   (Vir,   118),     Change  in  coDtract  releasing  surety. 

Approved  in  Zeigler  v.  Hallahan,  131  Fed,  208,  66  C.  C.  A.  1, 
where  lease  bound  tenant  to  keep  and  pay  rent  for  premises,  and 
at  end  of  term  deliver  them  in  good  eondition,  modification  by  pro- 
vision that  in  case  of  destruction  rendering  premises  untenantable 
lease  should  be  void  releases  surety;  Orleans  etc.  By,  Co.  v.  Inter- 
national Const,  Co.,  113  La,  413,  37  So.  11,  applying  rule  where  stipu- 
lation in  building  contract  that  bonds  be  deposited  with  trust  com* 
pany  to  be  disposed  of  to  raise  money  changed  to  another  scheme; 
Stern  v.  Sawyer,  78  Vt.  12,  13,  112  Am.  St.  Rep.  894,  61  Atl.  38,  sale 
of  portion  of  leased  premifles  with  tenant's  conaent  releases  tenant ^a 
•iifety. 
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9  Wall.  23-32,  19  L.  645,  McGOON  ▼.  SCALES. 

Syl.  2  (VII,  120).    State  law  governs  transfers. 

Approved  in  Southern  Pac.  Co.  v.  Western  Pac.  By.  Co.,  144  Fed.* 
179,  determining  title  to  Oakland  waterfront;  Hubbard  v.  Goin,  137 
Fed.  826,  70  C.  C.  A.  320,  construing  deed  to  daughter  and  children^ 
with  provision  that  she  do  not  sell  or  encumber  land,  but  retain  it 
for  use  of  herself  and  children  forever,  as  not  within  Shelley's  Case. 

Syl.  4  (Vn,  120).    Collateral  attack  on  attachment  proceedings. 

Approved  in  Harper  ▼.  Bankin,  141  Fed.  630,  judgment  in  favor  of 
national  bank  receiver,  based  on  findings  that  defendant,  while  bank 
official,  embezzled  bank  funds,  is  conclusive  of  character  of  indebt- 
edness, on  issue  as  to  whether  debt  is  released  by  discharge  in  bank- 
ruptcy; Logan  V.  Central  Iron  &  Coal  Co.,  139  Ala.  555,  36  So.  731, 
where  judgment  in  favor  of  administrator  for  wrongful  death  of  in- 
testate is  satisfied,  it  is  not  collaterally  attackable  for  fraud  iA 
action  on  same  cause  by  administrator  de  bonis  non. 

9  Wall.  35-38,  19  L.  573,  GUT  ▼.  STATE. 

Syl.  2  (Vn,  122).    Ex  post  facto  law — Changing  venue. 

Approved  in  Barry  ▼.  Truax,  13  N.  D.  144,  99  N.  W.  773,  upholding 
Bev.  Codes  1899,  S  8122,  providing  for  change  of  place  of  trial  on  mo- 
tion of  prosecution  where  fair  trial  cannot  be  had  in  original  county; 
State  V.  Booney,  12  N.  D.  153,  95  N.  W.  516,  upholding  Laws  1903, 
e.  99,  substituting  penitentiary  for  county  jail  as  place  of  confine- 
ment pending  execution,  as  applied  to  one  convicted  prior  to  passage 
of  law. 

9  Wall.  41-45,  19  L.  593,  UNITED  STATES  v.  DEWITT. 

Syl.   1   (VII,   124).    Federal  regulation   of   state's   internal   police. 

Approved  in  In  re  Heff,  197  U.  S.  506,  49  L.  856,  25  Sup.  Ct.  506, 
sale  of  liquor  within  state  to  Indian,  to  whom  lands  allotted  under  24 
Stat.  388,  c.  119,  not  punishable  under  21  Stat.  506,  c.  109;  Ex  parte 
Dick,  141  Fed.  7,  where  government  conveyed  to  individuals  lands 
ceded  to  it  by  Indians,  and  municipality  formed  thereon,  lands  not 
subject  to  Bev.  St.,  §  2139,  prohibiting  introduction  of  liquor  into 
Indian  country;  Sanders  v.  Commonwealth,  117  Ky.  5,  111  Am.  St. 
Bep.  221,  77  S.  W.  359,  1  L.  B.  A.  (N.  S.)  932,  upholding  Ky.  St.  1899, 
§  1274,  forbidding  sale  of  milk  from  cows  fed  on  ** still  slop.'' 

9  Wall.  50-56,  19  L.  594,  CHICAGO  v.  SHELDON. 

Syl.  1   (VII,  126).     Franchise  requiring  street  repairs — Assessments. 

Distinguished  in  New  York  v.  State  Board  of  Tax  Commrs.,  199 
U.  S.  43,  105  Am.  St.  Bep.  703,  50  L.  77,  25  Sup.  Ct.  715,  upholding 
N.  Y.  Laws  1899,  c.  712,  imposing  special  franchise  tax,  as  applied 
to  street  railway  given  franchise  in  consideration  of  payment  of  per- 
centage of  earnings;  American  Bonding  Co.  v.  City  of  Ottumwa,  137 
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Fed.  582,  70  C.  C.  A.  270,  where  Btreet  paving  contract  required  eon- 
tractor  to  keep  same  in  repair,  and  experts  decided  that  en  account 
<>f  bad  material  and  workmanship  entire  resurfacing  necessary,  re- 
surfacing was  repairs. 

8yL  2  (VIT,  127).     Practical  interpretation  of  contracts  by  parties. 

Approved  in  Cleveland-Cliffa  Iron  Co.  v.  East  Itasca  Min.  Co,,  146 
Fed.  239,  construing  contract  relating  to  mining  leases;  Columbus  etc. 
By.  Co.  T.  Pennsylvania  Co*,  143  Fed.  762,  construing  agreement  be- 
tween railroads  in  contracts  relating  to  joint  use  of  terminal  prop- 
erty; Uinta  Tunnel  etc.  Co.  v,  Ajax  etc.  Min.  Co.,  141  Fed.  568|  con- 
struing stipulation  tbat  lode  claims  of  plaintiff  were  ''located  in  com- 
pliance with  law**;  Northrop  v.  Eichmond,  105  Va.  339,  53  S.  E.  963, 
construing  ordinance  requiring  street-car  eompanies  to  sell  school  chil- 
dren's  tickets  at  reduced  rates  as  requiring  sale  of  such  tickets  to 
students  of  business  college. 

Syl.  4  (VII,  129).     Street  railway  franchise  is  contract. 

Approved  in  Blair  v.  Chicago,  201  tJ.  8.  475»  50  L.  832,  26  Sup,  Ct. 
427,  construing  Dl.  Act,  Feb.  6,  1865,  with  reference  to  extension  of 
corporate  life  of  street  railway  created  by  acts  of  1859  and  1861. 

9  Wall.  76-83,  19  L.  597,  SMITH  v.  MORSE. 

Syl.  2  (VU,  134).     Arbitration  decision  conclusive. 

Approved  in  Roberts  etc.  Shoe  Co.  ▼*  Westinghouse  etc.  Mfg.  Co., 
143  Fed.  224,  holding  where  contract  provided  for  reference  of  ques- 
tions to  engineer,  latter *8  decision  is  conclusive. 

9  Wall.  83-89,  19  L.  574,  UNITED  STATES  v.  KEEIILEE, 

Syl.  4  (Vn,  130).     Official  bonds — Robbery  of  funds  no  defense. 
Approved  in  Van  Trees  v.  Territory,  7  Okl.  363,  54  Pac.  498,  fact 
that  county  treasurer  deposited  funds  io   solvent  bank,  which  after- 
ward failed,  is  no  defense  to  action  on  bond. 

Distinguished  in  Sweeney  v.  Commonwealth,  118  Ky.  922,  82  8.  W, 
642,  state  auditor  not  liable  on  bond  for  moneys  paid  on  vouchers  for 
militia  expenses  signed  by  persons  wrongfully  acting  ai  governor  and 
adjutant  general. 

9  Wall.  108-124,  19  L.  604,  CHEEVEB  v.  WILSON. 

Syl.  7  (Vn,  145).    Federal  courts  judicially  notice  state  laws. 
See  113  Am.  St*  Rep.  873,  note. 

By  I.  8  (Vn,  146).  Conclusiveness  of  divorce  decree — Finding  of 
residence. 

Approved  in  Haddock  v.  Haddock,  201  U.  3,  570,  626,  50  L.  870, 
S93,  26  Sup.  Ct.  525,  mere  domicile  of  one  spouse  does  not  give  state 
court  jurisdiction  to  render  divi])ree  agalnal  nonresident  non appearing 
defendant  served  by  publication^  Sheehan  v*  Farwell^  135  Mich,  207, 
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97  N.  W.  732,  applying  rule  in  action  on  foreign  judgment.    See  109 
Am.  St.  Bep.  259,  268,  note. 

Syl.  9  (Vn,  147).    Wife  may  acquire  separate  domicile. 

Approved  in  Haddock  ▼.  Haddock,  201  U.  S.  571,  583,  893,  50  L. 
870,  875,  895,  26  Sup.  Gt.  525,  mere  domicile  of  one  spouse  does  not 
give  state  court  jurisdiction  to  render  divorce  against  nonresident  non- 
appearing  defendant  served  by  publication;  Gordon  v.  Yost,  140  Fed. 
81,  wife  deserted  by  husband  may  sue  for  alienation  of  affections  in 
federal  court  of  state  other  than  that  of  husband's  residence  or  cit- 
izenship; Clark  V.  Clark,  191  Mass.  131,  77  N.  R  703,  wife  separated 
from  husband  because  of  his  adultery  may  sue  for  divorce  in  county 
other  than  that  of  his  residence  if  she  resides  in  county  of  suit.  Se» 
109  Am.  St.  Bep.  259,  267,  note. 

Syl.  10  (Vll,  147).  Jurisdiction — ^Divorce— Wife 's  separate  dom- 
icile. 

Approved  in  Blair  v.  Chicago,  201  U.  S.  449,  50  L.  821,  26  Sup. 
Ct.  427,  motive  with  which  creditor  invokes  federal  jurisdiction  is  im- 
material; Toledo  Traction  Co.  v.  Cameron,  137  Fed.  56,  69  C.  C.  A» 
28,  where  father  and  mother  of  infant  plaintiff  are  divorced,  and  cus- 
tody awarded  to  mother,  his  citizenship  and  domicile  are  determined 
by  hers,  for  purpose  of  federal  jurisdiction;  dissenting  opinion  in 
Haddock  v.  Haddock,  201  U.  S.  611,  50  L.  887,  26  Sup.  Ct.  525,  ma- 
jority holding  mere  domicile  of  one  spouse  does  not  give  state  court 
jurisdiction  to  render  divorce  against  nonresident  nonappearing  de- 
fendant served  by  publication. 

9  Wall.  125-129,  19  L.  608,  NOBRIS  v.  JACKSON. 

Syl.  1  (VII,  148).     Trial  to  court— Special  findings. 

Approved  in  West  v.  Houston  Oil  Co.,  136  Fed.  345,  69  C.  C.  A. 
169,  applying  rule  in  trespass  to  try  title;  Anglo-American  etc.  Co. 
V.  Lombard,  132  Fed.  734,  68  C.  C.  A.  89,  applying  rule  in  action  to 
enforce  stockholder's  statutory  double  liability. 

Syl.  2  (VII,  149).     Conclusiveness  of  findings  by  court. 

Approved  in  Streeter  v.  Sanitary  Dist.  of  Chicago,  133  Fed.  126,  66 
C.  C.  A.  190;  Paul  v.  Delaware  etc.  R.  Co.,  130  Fed.  953,  and  York 
▼.  Washburn,  129  Fed.  566,  64  C.  C.  A.  132,  all  following  rule. 

Syl.  5  (Vn,  151).    Bill  of  exceptions  on  trial  to  court. 

Approved  in  Paul  v.  Delaware  etc.  R.  Co.,  130  Fed.  954,  955,  fol- 
lowing rule;  Fitzgerald  v.  Bassford,  142  Fed.  134,  where  action  at 
law  tried  by  court,  and  there  was  no  "special  finding,  assignment  of 
error  that  court  *' erred  in  rendering  judgment  in  favor  of  plaintiff,'^ 
is  insufficient;  West  v.  Houston  Oil  Co.,  136  Fed.  350,  69  C.  C.  A.  169^ 
applying  rule  in  trespass  to  try  title  where  vital  issue  was  genuine- 
of  deed. 
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SyL  6  (VII,  152).     Review  in  absence  of  special  findingB  by  court. 

Distinguished  in  Btrecter  v.  Sanitary  Dist.  of  Chicago,  133  Fed. 
129,  130,  66  C,  C.  A.  190^  in  cause  tried  by  court  where  there  is  no 
special  findings,  ruling  on  request  for  holding  that  plaintiffs  were 
entitled  to  recover  amount  claimed  is  not  reviewable. 

SyL  7  (VII,  153),    Bill  of  exceptions  to  review  law  rulings. 

Approved  in  Paul  v«  Delaware  etc.  B.  Co.,  130  Fed.  956,  following 
rule. 

9  WalL  129-145,  19  L,  651,  THE  GBAPE8H0T. 

SyL  2  (Vn,  154).    Master  ^s  bond  for  supplies  in  foreign  port. 

Approved  in  The  Wyandotte,  145  Fed.  324,  325»  affirming  136  Fed. 
473,  where  master  of  vessel  in  foreign  port  without  funds  was  ready 
to  sail,  but  could  not  bear  from  owners,  draft  to  raise  money  for  sup- 
plies creates  maritime  Hen;  The  Worthington,  133  Fed.  725,  70  L.  B, 
A.  353,  66  C.  C,  A.  555,  one  advancing  money  in  foreign  port  to  ship 
owner  to  be  used  to  load  vessel  is  entitled  to  maritime  lien  where  it 
was  loaned  on  credit  of  vessel;  The  Alcalde,  132  Fed.  578,  deny  tog 
maritime  lien  to  bank  advancing  money  to  master  at  port  of  discharge 
to  pay  crew  where  receiver  had  been  appointed  for  vessel;  The  Sur- 
prise^  129  Fed.  875,  64  C.  C,  A.  309,  upbolding  lien  for  supplies  and 
wharfage  furntsbed  vessel  in  foreign  port  on  order  of  master,  though 
ihip  navigated  by  charterer. 

8yi  5   (VH,  157).     Maritime  lien — Necessity  for  repairs. 

Approved  in  The  Wyandotte,  145  Fed.  326,  affirming  136  Fed.  473, 
where,  on  libel  on  draft  given  for  supplies,  defendants  claim  supplies 
might  have  been  obtained  on  personal  credit  of  owners,  burden  was  on 
owners  to  show  they  had  credit  in  port  where  bond  executed. 

8yl.  6  (Vn,  157).     Proof  of  necessity  for  ship's  suppJiea. 

Approved  in  The  Surprise,  129  Fed.  876,  883,  64  C-  C.  A.  309,  uphold- 
ing lien  for  supplies  and  wharfage  furnished  vessel  in  foreign  port 
on  order  of  master,  though  ship  navigated  by  charterer* 

9  WalL  145,  146,  19  U  771,  LATHAM'S  AND  DEMINO'S  APPEAL. 

SyL  1  (Vn,  158).     Appellee  cannot  object  to  dismissal  of  appeal. 

Approved  in  Darlington  Miller  etc,  Co.  v.  Hall,  4  OkL  671,  46  Pac. 
494,  where  appellant,  on  nppenl  from  judgment  of  probate  court,  has 
appeal  dismissed  in  district  court,  latter  court  cannot|  on  motion  of 
appellee,  set  aside  order  of  dismisBal. 

9  Wall.  146  156,  19  L.  610,  THE  JOHNSON. 

Syl.  2   (VII,  158).     Navigators  must  observe  navigatton  rule*. 

Approved  in  The  Sitka,  132  Fed,  805,  holding  steamer  leaving  nn- 
fhorage  liable  for  collision  for  failure  to  keep  efficient  lookout  and  for 
failure    to   give   signal   required   by   rules   on  leaving  berttu 
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9  Wall.  161-175,  19  L.  629,  THE  HABRIMAN. 

S7I.  3  (Vn,  160).    Contracts — Contingencies  excusing  performance. 

Approved  in  Beid  ▼.  Alaska  Packing  Assn.,  43  Or.  436,  73  Pae. 
340,  contract  to  sell  salmon  packed  in  Alaska,  fish  to  be  "exactly  like 
Puget  Sound  fancy  sockeje,"  not  void,  though  fish  of  that  sort  not 
found  in  Alaska;  Pearlstine  v.  Westchester  Fire  Ins.  Co.,  70  8.  C. 
80,  49  S.  E.  5,  proofs  of  loss  made  and  sworn  to  by  agent,  where  facts 
are  within  his  own  knowledge,  and  principal  is  absent,  do  not  violate 
stipulation  in  policy  that  insured  shall  make  proof;  Wheeling  etc. 
Foundry  Co.  v.  Wheeling  etc.  Iron  Co.,  58  W.  Va.  67,  51  8.  E.  131, 
under  contract  to  make  and  deliver  machinery  at  certain  time  or 
forfeit  $50  per  day,  forfeiture  not  excused  because  party  acted  in 
good  faith  and  with  due  diligence. 

9  Wall.  187-197,  19  L.  668,  FBISBEE  v.  WHITNEY. 

Syl.  3  (VII,  162).  Bights  of  pre-emptioner  neither  paying  nor  re- 
ceiving certificate. 

Approved  in  Oregon  8hort  Line  B.  Co.  ▼.  Quigley,  10  Idaho,  781, 
80  Pac.  403,  404,  applying  rule  to  grant  of  right  of  way  to  Utah  etc. 
B.  B.  Co.;  Graham  v.  Great  Falls  etc.  Co.,  30  Mont.  400,  402,  76  Pac. 
810,  811,  preferential  right  given  successful  contestant  under  Comp. 
8t.  1901,  p.  1392,  was  not  vested  right  enforceable  against  govern- 
ment; McDonald  ▼.  Union  Pac.  B.  Co.,  70  Neb.  350,  97  N.  W.  441, 
state  court  cannot  compel  conveyance  of  lands,  subject  to  entry  under 
homestead  laws,  to  person  who  has  been  denied  privilege  of  making 
entry  by  government  officials;  Wallace  v.  Adams,  143  Fed.  724,  ar- 
guendo. 

Syl.  5  (Vn,  164).    Title  remains  in  government  till  payment. 

Approved  in  Bussian-American  etc.  Co.  v.  United  States,  199  U.  8. 
578,  50  L.  316,  26  Sup.  Ct.  157,  value  of  improvements  made  on  pub- 
lic lands  in  Alaska  by  mere  trespasser  are  not  recoverable  from  gov- 
ernment in  its  selection  of  lands  for  fish  culture  station  under  26  Stat. 
1100,  §  14;  Tegarden  v.  Le  Marchel,  129  Fed.  490,  claim  for  improve- 
ments made  before  issuance  of  patent  are  not  recoverable  in  eject- 
ment; Nickelson  v.  Cameron  Lumber  Co.,  39  Wash.  575,  81  Pac.  1061, 
one  settling  on  unsurveyed  lands  cannot  recover  for  cutting  and  re- 
moving of  timber  by  another;  State  v.  Boss,  39  Wash.  409,  81  Pac. 
867,  mere  rejected  applicant  for  lease  of  public  land  cannot  institute 
mandamus  to  compel  land  commissioner  to  advertise  lease  of  such 
land;  dissenting  opinion  in  Bernardy  v.  Colonial  etc.  Mtg.  Co.,  17  S.  D. 
653,  106  Am.  St.  Bep.  800,  98  N.  W.  171,  majority  holding  where  en- 
tryman  before  patent  conveyed  by  deed  which  was  recorded,  and 
after  patent  he  mortgaged  land,  mortgagee  acquired  no  interest  as 
against  grantee. 

Distinguished  in  United  States  v.  Oregon  etc.  B.  Co.,  133  Fed.  955, 
lands  pre-empted  but  not  paid  for  are  exempted  from  railroad  land 
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^frant  of  July  25,  1866;  R<?»ervatioii  Bank  v.  Holat,  17  S.  D.  246,  W 
Ji.  W.  933^  70  L.  R.  A.  799,  where  aaaignee  of  invalid  lease  from  Indian 
imllottee  applied  for  homestead^  which  appli<^at1on  was  returned  without 
action  on  game,  and  another  took  up  residence  on  land  and  received 
receiver's  receipt,  former  caimot  lecover  crops  planted  by  him  and 
harvested  by  latter. 

9  Wall.  203-237,  19  L.  638,  THE  STAB  OP  HOPE. 

SyL  3  (VII,  169).     Collision — Sacrifice  to  avoid  impending  peril. 

Approved  in  Minnesota  S.  8.  Co.  r,  Lehigh  Valley  etc.  Co,,  129  Fed. 
32,  63  C.  C.  A.  672,  determining  fault  for  collision  between  one  steamer 
having  tow  and  two  others  coming  down  channel  abreast;  Oceanic 
Steam  Nay.  Co.  v.  Aitken,  196  U.  Bv  596,  49  L.  613,  25  Bup.  Ct  317, 
arguendo. 

9  Wall.  254-274,  19  L.  554,  SWAIN  T.  8EAMENS. 

Syl.  5  (Vn,  173).     Varying  writing  by  parol — Statute  of  frauds. 

Approved  in  American  Pine  Art  Co.  v.  Simon,  140  Pod.  535,  537, 
written  contract  requiring  plaintiff  to  prepare  designs  which  If  ap- 
proved by  defendant  were  to  constitute  order  for  work,  it  rescinded 
by  oral  agreement,  after  rejection  of  designs,  that  defendant  should 
sign  designs  so  that  plaintiff  could  cop^Tlght  them;  McConatby  ▼. 
Lanham,  116  Ky.  740,  76  S.  W.  536,  where  written  contract  for  sale  of 
mineral  rights  provided  for  forfeiture  if  payment  not  made  before 
eertain  time,  parol  agreement  extending  time  is  void;  Cughan  v.  Lar* 
•on,  13  N.  D,  380,  100  N.  W.  1090,  refusing  to  specifically  enforce 
parol  modification  of  written  contract  for  sale  of  land,  though  modifi- 
cation pertained  only  to  performance  of  con  tract  j  Halsell  v.  Eenfrow, 
14  Okl.  689,  78  Pae.  122,  applying  rule  where  contract  to  sell  land 
was  modified  by  parol  agreement  to  deduct  certain  sum  for  exclustoa 
of  certain  lot  from  deed;  Neppach  v.  Oregon  etc.  B,  B,  Co,,  46  Or. 
395,  80  Pac.  486,  where  vendor's  title  was  in  doubt  and  he  requested 
postponement  of  further  payments  till  title  determined,  to  which  sen- 
dee agreed,  vendor  cannot  assert  invalidity  of  latter  agreement* 

Byl.  6  (Vn,  174).    Estoppel  by  silence. 

Approved  in  Marine  Iron  Wks,  y.  Weiss,  148  Ped.  153,  owner  of  boat 
which  was  contracted  to  be  of  certain  maximum  draft  is  estopped  to 
reject  it  for  exceeding  draft  where  he  was  present  during  its  building 
and  knew  It  would  exceed  draft,  but  said  nothing;  Alston  v.  Connell, 
140  N,  C  493,  53  S.  E.  295,  request  of  postponement  of  tender  of  price 
in  execution  of  contract  for  option  for  sale  of  land  estops  party  from 
setting  up  statute  of  frauds;  Globe  Nav.  Co.  r.  Maryland  Casualty 
Co.,  39  Wash.  309,  81  Pac.  830,  applying  rale  ia  aetion  on  indemnity 
bead* 
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9  Wall.  274-282,  19  L.  658,  THE  JUSTICES  v.  MURRAY. 

Syl.  1  (Vn,  175).    Seventh  amendment  applies  to  state  court  juries. 

Approved  in  Gunn  v.  Union  R.  B.  Co.,  27  B.  I.  324,  62  Atl.  120,  up- 
holding R.  I.  Gen.  Laws  1896,  c.  251,  §  11,  authorizing  supreme  court 
to  direct  judgment  without  further  trial  by  jury, 

9  Wall.  282-290,  19  L.  676,  PUBLIC  SCHOOLS  v.  WALKER. 

Syl.  2  (Vn,  X77).    Limitation  statute  is  one  of  repose. 

Approved  in  Lynchburg  etc.  Mill  Co.  v.  Travelers'  Ins.  Co.,  140  Fed. 
722,  limitation  for  bringing  suit  as  provided  in  insurance  policy  begins 
to  run  on  clear  announcement  by  company  of  its  refusal  to  settle. 

9  Wall.  290-294,  19  L.  712,  BUBNETT  v.  CALDWELL. 

Syl.  2  (Vn,  178).     Ejectment  on  vendee's  default  in  payment. 
See  107  Am.  St.  Bep.  724,  note. 

Syl.  3  (VII,  178).    Notice  to  quit  to  vendee  in  default  unnecessary. 
See  107  Am.  St.  Bep.  726,  note. 

9  Wall.  295-298,  19  L.  694,  LOBBANO  v.  NELLIGAN. 

Syl.  1  (Vn,  178).    Statute  permitting  guardian  to  sell. 

Approved  in  State  v.  Bryan,  50  Fla.  363,  39  So.  951,  upholding  Laws 
1905,  c.  5384,  abolishing  certain  schools  and  colleges. 

9  Wall.  298-315,  19  L.  579,  THE  SECBETABY  OF  THE  INTEBIOB 
▼.  McGABBAHAN. 

Syl.  3  (VII,  179).    No  mandamus  to  control  discretion. 

Approved  in  Beebe  v.  Commissioner  of  State  Land  Office,  137  Mich. 
49,  100  N.  W.  129,  mandamus  does  not  lie  to  review  determination  of 
State  Land  Commissioner  under  Act  No.  107,  p.  154  of  1899,  requiring 
him  to  issue  certificate  of  homestead  entry  when  in  his  judgment  appli- 
cation is  made  in  good  faith;  Barnes  v.  Wilson  County  Commrs.,  135 
N.  C.  40,  47  S.  E.  742,  denying  mandamus  to  compel  county  board  to 
issue  liquor  license;  Wilbourne  v.  Baldwin,  5  Okl.  280,  47  Pac.  1050, 
refusing  to  enjoin  Indian  agent  from  removing  homestead  applicant 
from  lands  prior  to  issuance  of  patent;  Fitzgerald  v.  Keith,  5  Okl. 
264,  48  Pac.  Ill,  territorial  courts  cannot  review  action  of  Interior 
Department  in  its  disposition  of  public  lands  prior  to  issuance  of 
patent;  dissenting  opinion  in  Sproat  v.  Durland,  2  Okl.  52,  35  Pac.  888, 
majority  holding  in  proceedings  by  homestead  applicant  to  enjoin 
adverse  claimant  from  interfering  with  possession,  court  may,  on 
answer  and  cross-complaint,  enjoin  plaintiff  from  interfering  with  de- 
fondant's  possession;  Adams  v.  Couch,  1  Okl.  34,  35,  26  Pac.  1015, 
ejectment  cannot  be  predicated  on  receiver's  duplicate  receipt;  Wilson 
V.  Cox,  73  S.  C.  400,  53  S.  E.  613,  mandamus  does  not  lie  to  compel 
dispenser  to  operate  dispensary  where,  in  order  to  do  so,  court  would 
set  aside  election  against  dispensary;  Laramie  Nat.  Bank  v.  Steinhoff, 
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11  Wjo.  307,  71  Pac.  904,  in  action  by  on«  in  possesaion  of  land  claim- 
ing under  ccrtineittc  of  purchase,  where  no  patent  has  issued,  court 
eannot  determine  title.     See  98  Am,  St.  Hep,  874,  note. 

SyL  6  (Vn,  180).     Mandamus  to  officer  abates  on  resignation. 

Approved  in  State  v.  Board  of  State  Canvassers^  32  Mont.  15,  17, 
T9  Pac.  402,  403,  where  mandamus  proceeding  has  abated  because  of 
expiration  of  term  of  office  of  official  against  whom  directed,  it  will 
be  dismissed  on  Courtis  own  motion;  Holdermann  v.  Schane,  50  W. 
Va.  15,  48  S.  E.  514,  where,  when  mandamus  to  compel  mayor  and 
eouneilmen  to  reconvene  as  canvassing  board  was  itsued,  their  terma 
had  expired,  writ  cannot  be  used  against  snccesaora, 

9  Wall.  315-326,  10  L,  714,  LYNCH  v.  BERNAL. 

SyL  4  (VII,  182).     Public  lands— Doctrine  of  relation. 
Approved  in   United  States  v,  Detroit  Timber  etc.  Co.,  200  U.  S. 
BZ5f  50  L.  505,  20  Sup.  Ct.  2S2,  protecting  bona  fide  purchaser  from 

■  patentee  without   notice  of   entryman's   fraud,   though   purchaser   ac- 

Squired  interest  in  lands  under  contract  for  standing  timber  prior  io 
iaanance  of  patent;  United  States  v.  Anderson,  194  U.  a  399,  48  L. 
1039,  24  Sup,  Ct.  716,  government  cannot  retain,  as  against  grantee  of 
lands  within  Indemnity  limits,  money  collected  for  removal  of  stone 
from  I&nd  between  selection  of  lands  and  approval  of  selection;  Peyton 
T.  Beflmond,  129  Fed.  12,  63  C.   C.   A.  651,  homestead  patentee   may 

•recover  value  of  timber  wrongfully  cut  and  removed  from  land  b#- 

'tween  initiation  of  claim  and  issuance  of  patent. 

9  WaU.  339-353,  19  L.  696,  BIGELOW  v.  FORREST, 

Byl.  Q  (VH,  187).     Decree  of  sale  of  remainder. 

Approved  in  Turner  v.  Barraud,  102  Va.  332,  46  S,  E.  322,  decree  of 
sale  of  remainder  is  void  where  issues  did  not  involve  interests  of 
remainderman. 

Distinguished  in  Clevengcr  ▼.  Figley,  68  Kan.  707,  75  Pac.  1004, 
adgment  of  district  court  on  foreclosure  of  mortgage  given  by  owner 
jointly  with  guardian  of  laaane  wife  deciding  issue  as  to  whether  prem- 
ises  were  homentead  or  not  at  time  of  mortgage  is  not  collaterally 
attackable. 

9  Wall.  353-364,  19  L.  701,  FIRST  NATIONAL  BANK  v.  COMMON- 
WEALTH OF  KENTUCKY. 

Syl.  1  (VII,  188).     Tax  on  shares  not  tax  on  capital. 

Approved  in  People  *t  Sav.  Bank  v.  Layman,  134  Fed.  638,  fact  thai 
bank  's  assets  going  to  make  up  value  of  shares  consists  of  government 
bonds  does  not  entitle  bank  to  deduction  of  such  amount  from  aasesa- 
meat  under  Iowa  Code,  f  1322,  asseasing  savings  banks  on  sharei; 
Stroh  V.  Detroit,  131  Mich.  116,  90  N.  W.  1032,  shares  in  foreign  cor- 
poration^ when  its  property  ia  located  and  taxable  herej  are  exempt 
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from  taxation  under  itatutes;  Old  Nat.  Bank  v.  State,  58  W.  V».  562, 
52  S.  E.  495^  government  bonds  held  bj  national  bank  as  part  of  its  capi- 
tal not  taxable  under  state  authority;  First  Nat.  Bank  v.  Douglas  Co., 
124  Wifl,  21,  22,  102  N.  W.  317,  31S,  real  estate  belonging  to  national 
bank  wMch  is  acquired  with  and  coDatitutlng  part  of  ita  capital  is  ex- 
empt from  taxation. 

SyL  3  (VII^  192).     Requiring  national  bank  to  pay  stockholder's  tax. 

Approved  in  Carstairs  v.  Cochran,  193  U.  S.  16,  48  L.  597,  24  Sup. 
Ct.  318,  upholding  Md,  Laws  1892,  c.  704,  as  amended  in  1900,  re- 
quiring owners  of  bonded  warehouses  to  pay  taxes  on  liquors  stored 
and  giving  them  lien  on  property  therefor;  Commonwealth  v.  Citizens' 
Nat.  Bank,  117  Ky.  955,  80  S.  W.  160,  upholding  Acts  1900,  p.  65, 
e<  23,  relating  to  taxation  of  national  bank  shares, 

87I.  4  (Vn,  192).     State  regulation  of  federal  instrument  all  ties. 

Approved  in  Hibernia  8a v.  etc.  Soc,  v.  San  Francisco,  200  U,  8. 
314,  50  L,  496,  26  Sup.  Ct.  205,  treasury  checks  for  interest  accrued 
on  government  bonds  are  taxable  by  state  in  hands  of  owner;  Coving- 
ton V.  First  Nat  Bank,  198  U.  S.  Ill,  49  L.  969,  25  Sup.  Ct.  562, 
holding  Ey.  Act  March  21,  1900,  making  national  banks  liable  for 
taxes  for  past  years  on  capital  stock,  is  void,  where  previously  national 
banks  not  required  to  return  shares  held  outside  of  state;  Corry  v. 
Baltimore,  196  V,  3,  475,  103  Am.  St  Rep,  371,  49  K  561,  25  Sup. 
Ct  297,  upholding  Md.  Code  Pub.  Gen.  Laws,  art.  81,  imposipg  on 
nonresident  stockholder  in  domestic  corporation  personal  liability  lor 
taxes  on  bis  stock  enforceable  by  personal  action  by  corporation; 
State  V.  Shryack,  179  Mo.  440,  78  S.  W,  812,  under  Laws  1895,  p,  242, 
real  estate  of  banks  must  be  assessed  to  corporation,  the  personalty 
not  at  aJlf  and  shares  in  names  of  stockholders;  Cogswell  v.  Second 
Nat  Bank,  76  Conn,  254,  56  AtL  575,  upholding  appointment  of  re- 
ceiver for  national  bank;  State  v.  Fleming,  70  Neb.  538,  97  N.  W, 
1068,  upholding  Laws  1903,  c.  73,  taxing  insurance  companies. 

Biatinguished  in  Knoxvillo  Traction  Co.  v.  McMillan,  111  Tenn.  525, 
77  S.  W.  666,  65  L.  B.  A.  290,  holding  void  Acts  1903,  p.  599,  c.  257, 
making  railroad  leasing  advertising  privilege  liable  for  tax  on  buaineaa 
of  advertising  in  cars, 

9  Wall.  364-370,  19  L.  734,  JONES  r,  BOLLES. 

Syl.  1  (VII,  194).    Equity  jurisdiction  over  fraud. 

Approved  in  Levi  v.  Mathews,  145  Fed.  154,  federal  court  at  law 
cannot  entertain  defense  setting  up  fraud  in  procuring  contract  sued 
on;  Parker  v.  Black,  143  Fed.  561,  bankruptcy  trustee  may  sue  in 
equity  to  recover  payment  made  by  bankrupt  to  creditor  as  voidable 
preference;  Manning  v.  Berdan,  135  Fed.  161,  upholding  jurisdiction 
of  bill  to  enjoin  action  at  law  on  note  obtained  by  fraud,  and  to  cancel 
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DistSs^lshed  In  General  Elec.  Co.  ▼.  Westingbouse  Elee.  k  Mfg.  Co., 
144  Fed.  466,  denying  injunction  to  reBtrnin  violation  of  contract  tor 
manufacture  and  lale  of  gooda  which  provided  penalty  for  violation 
thereof. 

Syl.  3    (Vn,   195).     Proper  partiei — Cancellation   of  corporation 'a 
agreement. 
See  97  Am.  St*  Bep.  48,  note. 

SyL  4  (Vn,  195).  Eqnity— Allegations  ihowing  JnrisdictioiL 
Approved  in  Wood  v,  Deskini,  141  Fed.  507,  where  there  ia  no  con- 
troversy between  one  joint  vendor  and  purchaser  who  has  dispute 
with  others  as  to  rights  under  eontract^  first  vendor  who  refused  to 
join  suit  and  was  made  defendant  cannot  be  aligned  as  complainant 
to  defeat  federal  jurisdiction. 

Distioguished  in  Shewalter  v.  Lexington^  143  Fed.  166,  denying 
federal  jurisdiction  over  suit  to  quiet  title  as  against  street  improve- 
ment certificates  amounting  to  less  than  $2,000. 

9  Wall,  387-394,  19  L,  736,  BUSHNELL  v.  KENNEDY. 

Syl.  3  (YII,  196).     Federal  suit  by  assignee. 

Distinguished  in  Koize  v.  Hoadley,  200  U.  8.  82,  85,  50  L.  380^  382, 
26  Sup.  Ct.  220,  suit  to  foreclose  trust  deed  cannot  be  maintaruetj  in 
federal  court  unless  assignor  couM  sue  therein^  though  bill  prays 
cancellation  of  release  for  fraud;  Utah-Nevada  Co.  v.  De  Lamar,  133 
Fed-  119,  66  C.  C.  A.  179,  suit  by  assignee  of  oral  contract  to  recover 
money  due  thereon  cannot  be  brought  in  federal  court  unless  assignor 
could  sue  therein. 

Syl.  5   (VII,  198).     Defendant  removing  suit  on  assigned  cau*©. 

Approved  in  Orcevy  v,  Jacob  Tome  Institute,  132  Fed.  409,  where 
■tats  court  acquired  jurisdiction  of  suit  by  attachment  against  foreign 
corporation  under  state  statute,  federal  court  had  jurisdiction  on  re- 
moval by  defendant;  Finley  v.  Chamberlin,  46  Fla.  587,  35  So.  3, 
applying  rule  to  change  of  venue  for  disqualification  of  judge. 

g  WaU.  394-408,  19  L.  757,  NOONAN  v.  BRADLEY. 

Syl.  1  (Vll,  198).     Foreign  administrator  cannot  sue. 

Approved  in  Brooks  v.  Boutheru  Pac.  Co.,  14S  Fed.  997,  personal 
representative  of  decedent  qualified  in  one  state  cannot  sue  in  another 
lor  tort  under  state  statute  permitting  action  by  foreign  administrator 
for  debts  due  decedent;  Graham  v.  Lybrand,  142  Ped.  Ill,  applying 
rule  to  action  by  foreign  administrator  to  compel  resident  executor 
to  turn  over  to  him  assets  of  estate. 

Distinguished  in  Moore  v.  Petty,  135  Fed.  673,  68  C,  C.  A.  306. 
executor  may  sue  in  another  state  to  recover  from  agent  employed 
by  him  proceeds  of  sale  of  realty  belonging  to  estate. 
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Syl.  8  (VII,  201).  Ambiguities  construed  against  partj  preparing 
bond. 

Approved  in  Hildreth  v.  DuflF,  143  Fed.  140,  construing  contract  of 
employment  to  perfect  certain  machine  as  not  binding  employee  to 
assign  patent  for  essentially  different  machine. 

9  Wall.  409-414,  19  L.  704,  THE  MAYOB  v.  LOBD. 

Syl.  6  (Vn,  204).    Mandamus  to  compel  tax  to  pay  bonds. 

Approved  in  Theis  v.  Commrs.  of  Washita  County,  9  Okl.  653,  60 
Pae.  508,  where  county  commissioners  issued  bridge  warrants  in  ac- 
cordance with  statute,  and  failed  to  make  tax  levy  to  liquidate  war- 
rants, remedy  of  holders  is  mandamus  and  not  action  to  recover 
money.    See  105  Am.  St.  Itep.  216,  217,  note. 

9  Wall.  415-419,  19  L.  732,  SUPEBVISOBS  v.  DUBANT. 

SyL  1  (VII,  204).    Mandamus  to  compel  tax  to  pay  judgment. 

Approved  in  Theis  v.  Commrs.  of  Washita  County,  9  Okl.  653,  60 
Pac.  508,  where  county  board  issued  bridge  warrants  in  accordance 
with  statute  and  failed  to  make  tax  levy  to  liquidate  them,  mandamus 
and  not  action  to  recover  money  is  remedy  of  holder. 

Syl.  2  (VII,  205).    State  injunction  as  barring  federal  mandamus. 
See  105  Am.  St.  Bep.  216,  217,  note. 

9  Wall.  435461,  19  L.  772,  THE  MAGGIE  HAMMOND. 
Syl.  7  (VII,  209).    Bules  of  maritime  law. 
See  113  Am.  St.  Bep.  883,  note. 

Syl.  15   (VII,  210).     Fear  of  ice  justifying  delay  in  transportation. 

Approved  in  Philadelphia  etc.  By.  Co.  v.  Peale,  Peacock  &  Kerr, 
135  Fed.  608,  starting  on  voyage  while  there  was  floating  ice  in  river 
which  later  injured  barge  and  caused  delay,  not  negligence. 

9  Wall.  461-467,  19  L.  739,  PHOENIX  INSUBANCE  CO.  v.  COPELIN. 

Syl.  3  (VII,  211).    Unreasonable  delay  in  repairs  by  insurer. 

Approved  in  Hume  v.  Frenz,  150  Fed.  508,  applying  rule  where 
stranded  vessel  temporarily  repaired  by  insurer,  who  five  months 
later  permanently  repaired  her  and  sold  her  for  repairs. 

9  Wall.  477-486,  19  L.  725,  THE  CITY  OF  KENOSHA  v.  LAMSON. 

Syl.  9  (VII,  216).    Interest  coupons  not  severed  till  paid. 

Approved  in  Wright  v.  East  Biverside  Irr.  Dist.,  138  Fed.  322,  326, 
where  bonds  issued  under  Cal.  St.  1877,  p.  34,  c.  34,  were  prepared  and 
coupons  lithographed  with  name  of  then  secretary  of  district,  but  not 
delivered  for  eighteen  months,  and  successor  of  secretary  signed  them, 
but  predecessor's  signature  on  coupons  not  changed,  bonds  were  void. 
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9  Wall.  4S6-500,  19  L.  621,  INGLE  v.  JONES* 

Sjh  7   (VII,  218).    Further  time  to  take  testimony  discretionary. 

Approved  in  Long  v.  Anderson,  48  Fla.  289,  37  So.  £20,  it  i»  abus« 
of  discretion  to  refuse  further  time  to  take  testimony  where  defend- 
ant prevented  from  taking  testimony  by  absence  of  master  in  chan- 
cery; Maxwell  v.  Jacksonville  Loan  etc,  Co.,  45  Fia.  457,  34  So.  265, 
Arguendo. 

S  Wall.  501  504,  19  L.  762,  HOE  v,  WILSON. 

SyL  4  (Vn,  219).     No  decree  unless  indispensable  parties  present. 

Approved  in  Florida  Land  etc«  Co.  T.  Anderson,  50  Fla.  513,  39 
So.  396,  following  role. 

S  Wall.  517-521,  19  L.  744,  THE  KEOKUK. 

8yl.  2  (VII,  £22).  No  Hen  to  cargo  owner  til!  delivery. 
Approved  in  Guffey  v.  Alaska  etc.  S.  S.  Co.,  130  Fed.  274,  64  C.  C. 
A.  517,  where  at  time  goods  delivered  at  wharf  under  bill  of  lading 
reciting  goods  to  be  shipped  on  board  ship  then  at  port,  complainant 
knew  ship  at  sea,  and  goods  never  delivered  to  ship,  vessel  not  liable 
to  lien  for  breach  of  contract.     See  105  Am.  St.  Hep.  350,  note. 

Wall.  544-554,  19  L.  763,  MICHIGAN  BANK  v.  ELDEED. 
Syl.  8  (VII,  226).  Notes— Authorization  to  fill  blanks. 
Approved  in  Mechanics'  Bank  v.  Chardavoyne,  69  N.  J.  L.  259,  161 
Am.  St.  Bep.  701,  55  AtL  1081,  bank  receiving  from  A,  without  notice 
of  infirmity,  note,  in  payment  of  debt  due  from  him  to  bank,  which 
A's  wife  had  indorsed  in  blank  for  him  to  discount  for  her  benefit, 
is  bona  fide  bolder. 

■9  Wall,  554  560,  19  L.  584,  UNITED  STATES  v.   ADAMS. 

Syl.  2   (VII,  227).     Correction  on  appeal  of  mistake  in  findings. 

Approved  in  dissenting  opinion  in  State  v.  Marsh,  134  N.  C,  203, 
47  S.  E.  13,  67  L.  R.  A.  179,  majority  granting  certiorari  to  correct 
record  where  appeal  from  conviction  for  rape  reversed  because  indict- 
ment as  shown  by  record  failed  to  allege  want  of  consent,  whereas 
indictment  did  in  fact  contain  such  allegation. 

9  WalL  560-567,  19  L.  560,  HOKNTHALL  v.  THE  COLLECTOR. 

Syl.  5  (Vn,  229).     No  costs  on  diHmisBal  tot  want  of  jurisdiction. 

Approved  in  Sena  v.  United  States^  147  Fed.  490,  where  appellate 
'Court  is  without  jurisdiction  of  criminal  appeal,  it  cannot  direct 
marshal  to  deliver  prisoner  to  warden  to  carry  out  sentence* 

B  Wall.  567-575,  19  L.  748,  THE  ASSESSOR  v,  OSBORNE. 

8yL  7  (VU,  230).     Eepenl  of  law  conferring  jurisdiction. 

Approved  in  United  States  v.  Sena,  12  N,  M.  414,  78  Pac.  62,  repeal 
of  Lawt  1901,  p.  190|  c,  99,  deprived  supreme  court  of  juris dietioa 
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over  criminal  appeals  not  taken  during  term  at  which  judgment  ren- 
dered; Terry  v.  McClung,  104  Va.  601,  52  8.  E.  356,  under  Acts  1887-88, 
p.  68,  c.  58,  depriving  county  court  of  jurisdiction  in  road  eases  and 
conferring  same  on  supervisors,  pending  proceedings  lapsed. 

9  Wall.  575-579,  19  L.  681,  LITCHFIELD  ▼.  REGISTEB  AND  BE- 
CEIVEB. 

Syl.  2   (VlX,  231).    Equitable  jurisdiction  over  public   lands. 

Approved  in  Laramie  Nat.  Bank  v.  Steinhoif,  11  Wyo.  307,  71  Pac. 
994,  in  action  by  one  in  possession  of  land  under  certificate  of  pur- 
chase against  claimant  under  entry,  court  cannot  determine  title; 
dissenting  opinion  in  Sproat  v.  Durland,  2  Okl.  52,  35  Pac.  888,  ma- 
jority holding,  in  proceedings  by  homestead  applicant  to  enjoin  ad- 
verse claimant  from  interfering  with  possession,  court  may,  on  answer 
and  cross-complaint,  enjoin  plaintiff  from  interfering  with  defendant  *m 
IK>ssession. 

Syl.  3  (Vn,  232).    Equity  jurisdiction  after  land  office  decision. 

Approved  in  Wilbourne  v.  Baldwin,  5  Okl.  276,  47  Pac.  1048,  re- 
fusing to  enjoin  Indian  agent  from  removing  homestead  applicant 
from  lands  prior  to  issuance  of  patent;  Fitzgerald  v.  Keith,  5  Okl. 
263,  48  Pac.  Ill,  territorial  courts  cannot  review  action  of  Interior 
Department  in  its  disposition  of  public  lands  prior  to  issuance  of 
patent;  Adams  v.  Couch,  1  Okl.  34,  35,  26  Pac.  1015,  ejectment  can- 
not be  predicated  on  receiver's  duplicate  receipt. 

9  Wall.  579592,  19  L.  792,  THOMPSON  v.  UNION  PACIFIC  B.  B. 

Syl.  5  (Vn,  233).    State  tax  on  federal  agent's  property. 

Approved  in  Baltimore  Shipbuilding  etc.  Co.  y.  Baltimore,  195  IT. 
S.  382,  49  L.  245,  25  Sup.  Ct.  50,  upholding  tax  on  land  conveyed  to 
corporation  for  drydock  purposes  though  government  reserved  right 
to  free  use  of  dock. 

9  Wall.  592-603,  19  L.  683,  MEBBYMAN  ▼.  BOUBNE. 

Syl.  2  (VII,  235).    Grantee  in  fee  may  deny  vendor's  title. 

Approved  in  Oregon  etc.  B.  B.  Co.  v.  Quigley,  10  Idaho,  784,  80 
Pac.  405,  and  Swain  v.  McMillan,  30  Mont.  441,  76  Pac.  946,  both 
following  rule;  Scott  v.  Mineral  Dev.  Co.,  130  Fed.  502,  64  C.  C.  A. 
659,  continuation  of  possession  of  tract  under  deed  conveying  whole 
tract  but  part  of  which  only  is  entered,  gives  adverse  title  to  whole 
as  against  one  out  of  possession;  Fountain  v.  Lewiston  Nat.  Bank, 
11  Idaho,  469,  83  Pac.  510,  arguendo. 

9  Wall.  617-630,  19  L.  800,  IBVINE  v.  IBVINE. 

Syl.  1  (Vn,  238).    Estoppel  by  deed— After-acquired  title. 

Approved  in  Clark  v.  Sayers,  55  W.  Va.  527,  47  S.  B.  318,  following 
rule;  Weeks  v.  Wilkins,  139  N.  C.  218,  51  S.  E.  910,  applying  rule 
where  infant  on  aftaining  majority  failed  to  disaffirm  deed. 
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t  Wall.  650061,  19  L.  807,  DOWXHAM  v.  ALEXA>rDRIA. 

Syl,  1  (Vn,  243),     Writ  of  error  to  inferior  state  court* 

Cited  in  Keotueky  v.  Powers,  201  U.  B*  38,  50  L.  650,  16  Sup.  Ct 
387,  arguendo, 

9  Wall.  661-664,  19  L.  808,  UNITED  STATES  ▼.  ADAMa 

Byl.  1  (Vn,  244)*     Certiorari  on  diminution  of  record* 

Approved  In  Wliitney  v.  Dick,  202  V,  S.  139,  50  L.  966,  26  Sup,  Ct. 
684,  circuit  court  of  appeals  cannot  issue  certiorari  to  review  con- 
viction in  inferior  federal  court  where  only  question  is  whether  fed- 
eral courts  have  jurisdiction  over  offense* 

9  Wall.  665-672,  19  L.  767,  THE  QUICKSTEP. 

Syl.  1  (VII,  245).    Findings  of  fact  by  two  courts. 

Approved  in  The  Inca,  148  Fed.  367,  upholding  findings  on  conflict^ 
log  evidence  as  to  liability  of  tug  for  grounding  of  tug. 

Syl.  2  {VII,  245),     Liability  for  tort— Contract  of  towage. 

Approved  in  The  Oceanica,  144  Fed«  304,  towing  vessel  liable  for 
injury  to  tow  resultiog  from  negligence  notwithstanding  contract 
that  towing  should  be  at  tow's  risk;  The  W.  G.  Mason,  142  Fed.  918, 
where  two  tugs  of  same  owner  were  towing  ship  and  master  of 
leader  directed  movements  of  ship,  but  rear  tug,  as  to  own  movements, 
was  under  control  of  own  master,  rear  tug  not  liabU  in  lem  for 
stranding  of  tow  through  fault  of  other  tug, 

Syl.  5  (Vn,  246).     Collision— Tow  in  control  of  tug. 

Approved  in  The  Joseph  Peene,  130  Fed.  490,  holding  tug  liable 
for  injuries  to  tow  caused  by  floating  ice. 

Syl.  6  (VII,  246).     Duty  of  tug  to  properly  secure  Unei, 

Approved  in  The  Britannia,  148  Fed.  499,  holding  tug  at  fault 
for  using  hawser  which  was  unsound,  and  not  having  more  than 
one;  The  Inca,  148  Fed,  368,  holding  tug  liable  for  grounding  of 
tag  on  known  mound  of  rocks  and  for  injuries  caused  by  palling 
her  off,  instead  of  waiting  for  her  to  float  with  tide;  MonongaUela 
Biver  etc.  Co,  t*  O'Neil,  144  Fed.  79,  holding  tug  liable  for  capsiiing 
of  towed  dredger;  Cotton  v.  Almy,  141  Fed.  362,  upholding  finding 
of  negligence  in  towing  houseboat  between  tug  and  loaded  scows, 
thereby  subjecting  it  to  unnecessary  strain;  The  Lyndhurat,  129 
Fed.  844,  holding  tug  liable  for  injury  to  tow  from  collision  with 
moored  vessel  caused  by  towing  line  slipping. 

Distinguished  in  The  Lyndhurst,  147  Fed.  118^  holding  canal  boat 
towed  by  tug  at  fault  for  collision  where  its  master  failed  to  properly 
secure  towing  lima. 
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9  Wall.  672-677,  19  L.  783,  THE  SYEACUSE. 

Syl.  2   (VII,  247).    Failure  to  slacken  speed  in  meeting  to^. 

Approved  in  The  Georgetown,  135  Fed.  858,  holding  steamer  at 
fault  for  collision  with  barge  in  tow  of  tug;  American  S.  S.  Co.  v, 
American  S.  B.  Co.,  129  Fed.  67,  63  C.  C.  A.  507,  holding  steamer 
at  fault  for  collision  while  passing  between  meeting  towg. 

9  Wall.  677-681,  19  L.  810,  INSURANCE  CO.  v.  WEIDE. 

Syl.  3  (VII,  247),    Admissibility  of  account-books  to  proye  valu^. 

Approved  in  Grunberg  v.  United  States,  145  Fed.  92,  applying  rule 
on  issue  as  to  contents  and  value  of  cases  of  imported  goods  alleged 
to  have  been  entered  at  undervaluation  through  conspiracy. 

9  Wall.  682-687,  19  L.  754,  THE  POBTSMOUTH, 
Syl.  1  (VII,  249).    Jettison  of  cargo— Fault  of  master. 
Approved  in  Corsar  ▼.  Spreckels  etc.  Co.,  141  Fed.  264,  folding 

eargo   improperly   stowed,  thereby   rendering   ship   unseaworthy   and 

vessel  liable  for  jettison  of  part  of  cargo. 

9  Wall.  740743,  19  L.  686,  WILKINS  v.  ELLETT, 
Syl.  1  (Vn,  252).  Situs  of  personalty  of  decedent. 
Approved  in  Hopkins'  Appeal,  77  Conn.  652,  60  Atl.  660,  exacting 
death  duties  under  Bev.  1902,  §§  2367-2377,  on  personalty  of  resident 
decedent  wherever  situate;  Hartley  v.  Hartley,  71  Kan.  693,  81  Pac. 
505,  damages  recovered  for  death  of  Kansas  resident  by  wrongful 
act  committed  in  Iowa  are  disposed  of  by  Iowa  statute;  Bates 
Machine  Co.  v.  Norton  Iron  Works,  113  Ky.  379,  68  8.  W.  425,  where 
debtor  is  resident,  fact  that  debt  is  about  to  be  collected  by  cred- 
itor and  money  removed  from  state,  not  leaving  sufficient  to  satisf j 
plaintiff's  claim  against  creditor,  is  ground  for  attachment. 

Syl.  3  (VII,  254).    Payment  to  foreign  domiciliary  administrator. 

Approved  in  O'Connor  v.  Boot,  130  Iowa,  562,  107  N.  W.  611,  where 
administrator  has  collected  all  assets  of  estate  of  decedent,  who  was 
resident  of  this  state,  and  all  creditors  are  residents,  creditor  will  be 
enjoined  from  applying  for  letters  in  another  state, 

9  Wall.  743-758,  19  L.  814,  WALKEB  v.  WALKEB, 
Syl.  1  (VII,  255).  Separate  maintenance  contracts  valid. 
Approved  in  Baird  v.  Connell,  121  Iowa,  284,  96  N.  W.  865,  up- 
holding separation  agreement  under  which  husband  paid  wife  $1,100 
for  her  interest  in  certain  lands;  Bailey  v.  Dillon,  186  Mass.  246,  71 
N.  E.  639,  66  L.  B.  A.  427,  upholding  separation  agreement,  through 
trustee,  by  which  wife,  in  consideration  of  payments,  agrees  to  re* 
lease  husband  from  liability  for  separate  maintenance. 
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87L  5    (VII J  S56)«     Federal  jurisdiction  over  adminlstnitioDg. 

Approved  in  Schunneicr  v.  Connceticut  etc.  Ins.  Co.,  137  Fed,  45, 
€9  C.  C.  A.  22,  deterntiiiiDg  limitation  on  contingent  claiina  against 
estates  under  Minnesota  statutes;  Alice  E,  Min.  Co,  v*  Blandeo, 
136  Fed.  254,  applying  rule  to  establishment  of  claim  against  admlo- 
istrator  of  deceased  debtor;  dissenting  opinion  in  James  r.  Gray,  131 
Fed.  415,  65  C,  C.  A.  385,  majority  holding  loan  by  wife  to  husband 
from  separate  estate  is  provable  against  his  bankrupt  eatatej  irre- 
spective of  its  enforceability  under  state  law, 

«  Wall.  758,  759,  19  L.  710,  THE  GUY. 

Syl.  1   (VII,  257),     Liens  for  supplies  to  vessel. 

Approved  in  Tb©  Surprise,  129  Fed.  876,  64  C.  C,  A.  309,  upholding 
lien  for  supplies  and  wharfage  furnished  ship  in  foreign  port  on  order 
of  master,  though  she  is  navigated  by  charterer,  who  is  bound  to 
make   all   disbursements. 

^  Wall  759-766,  19  L,  820,  WATKINS  v.  UNITED  STATES. 

Syl.  3  (Vn,  258),     Credits  allowed  on  officers'  accounts. 

Approved  in  United  States  t,  Pierson,  145  Fed.  817,  818,  applyiDg 
rule  in  action  on  bond  of  Indian  agent. 

«  Wall.  766-779,  19  L.  822,  BUTLER  v.  MAPLES. 

Syl.  1  (Til,  259).     General  and  special  agency  distinguished. 

Approved  in  Moore  v.  Skyles,  33  Mont.  137,  82  Pac.  799,  3  L.  R 
A,  (N,  S.)  136,  one  to  whom  money  order  given  by  another  to  see 
if  it  was  all  rights  and  if  so,  to  cash  it>  ia  special  agent, 

9  WalL  7S8  804,  19  L.  566,  PROVIDENCE  RUBBER  CO.  ▼.  GOOD* 
TEAR. 

Syl.  8   (VH,  262).    Process  and  product  separate  patent  sub je eta. 
Cited  in  Sanitas  Nut  Food  Co.  ir.  Yoigbt,  139  Fed.  552,  arguendo. 

Syl-  10  (VII,  263),    Extension  of  patent  by  commissioner  concluaiTe, 
Approved  in  Eastern  Paper  Bag  Co,  v.  Continental  Paper  Bag  Co., 
142  Fed.  511,  holding  Liddell  patent  No.  558,969,  for  paper-bag  ma- 
chine, valid  and  infringed. 

Syl.  13  (Vn,  264).    Time  to  object  to  omisaion  of  word  "patented." 
Approved  in  Pettibone  etc.  Co.  v.  Pennsylvania  Steel  Co,,   134  Fed. 
889,  objection  for  failure  to  prove  allegation,  not  denied,  that  machine 
was  marked  *' patented"  cannot  be  taken  for  first  time  on  entry  of  de- 
cree, 

SyL  14  (Vn,  265).    Profits  of  infringer  of  patents. 

Approved  in  Corbin  v.  Taussig,  137  Fed.  153,  determining  expensea 
to  be  offset  from  infringing  profits  where  artielea  formed  part  «>f 
general  business. 
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9  Wall.  807-811,  19  L.  587,  PBOVIDENCB  ETC.  EUBBEB  CO.  ▼. 
GOODYEAB  ETC.  BUBBEB  CO. 

Syl.  2  (Vn,  267).    Cross-bill  is  auxiliary  to  original  suit. 

Approved  in  Gilmore  v.  Bort,  134  Fed.  661,  662,  in  suit  for  eaneella- 
tion  of  bond  to  indemnify  corporation  and  its  treasurer  for  deposit 
of  funds  in  bank,  on  ground  of  fraud  in  procurement,  cross-bill  by 
treasurer  setting  up  defense  against  corporation  does  not  entitle  him 
to  object  to  dismissal. 

9  Wall.  812816,  19  L.  829,  BISCHOFP  ▼.  WETHEBED. 

SyL  1  (Vn,  268).    Judgment  on  personal  service  out  of  jurisdiction. 

Approved  in  Haddock  v.  Haddock,  201  U.  8.  568,  50  L.  869,  26  8up. 
Ct.  525,  mere  domicile  in  state  of  one  spouse  does  not  give  state  courts 
jurisdiction  to  render  divorce  against  nonresident  nonappearing  de- 
fendant served  by  publication;  Murray  v.  8trong,  2  Alaska,  519, 
judgment  in  Yukon  Territory  againj^t  resident  of  Alaska  on  personal 
notice  served  in  Alaska  is  void. 


Z  WALLACE. 


10  Wall.  1-15,  19  L.  870,  THE  BLACKWALL. 

Syl.  4  (Vn,  271).    8alvage  defined. 

Approved  in  8paulding  v.  Alaska  Com.  Co.,  1  Alaska,  501,  persons 
knowing  barges  driven  on  shore  by  wind  at  place  designed  by  master, 
and  reaching  them  ahead  of  owner's  employees,  and  going  aboard 
dryshod  and  attaching  line  to  anchor  ashore,  are  not  salvors. 

Syl.  8  (VII,  272).    Amount  of  salvage,  how  determined. 

Approved  in  The  Chief,  147  Fed.  877,  allowing  $1,000  salvage  for 
towing  disabled  tug  worth  $5,600,  where  she  was  in  no  great  danger; 
The  Lottie  E.  Hopkins,  133  Fed.  407,  where  fishing  vessel  valued  at 
from  $600  to  $1,000  lost  rudder  and  was  drifting  toward  rocks  in 
storm,  tug  towing  ship  to  port  entitled  to  $200  salvage. 

8yl.  9  (Vn,  272).    Salvage  not  awarded  on  quantum  meruit. 

Approved  in  Spaulding  v.  Alaska  Com.  Co.,  1  Alaska,  508,  persons 
knowing  barges  driven  ashore  by  wind  at  place  designed  by  master, 
and  reaching  them  ahead  of  owner 's  employees,  and  going  aboard  dry- 
shod  and  attaching  line  to  shore  anchor,  are  not  salvors. 

10  Wall.  15-22,  19  L.  875,  THE  DAVIS. 

SyL  1  (Vn,  273).    Salvage  of  government  property. 

Approved  in  The  John  McCracken,  145  Fed.  707,  vessels  owned  by 
port  of  Portland  and  used  b^  it  to  improve  harbor  are  not  seizable 
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in  admiralty  suit  in  rem;  United  8tatefl  ▼.  Cornell  Steamboat  C04 
202  V.  a.  190,  50  L.  990,  26  Bup.  Ct.  648,  affirming  137  Fed.  457,  69  C. 
C.  A.  603,  and  upholding  federal  jurisdiction  over  libel  in  pcraonnm 
.for  salvage  on  duties  eollected  on  sugar  afterward  saved  from  fire 
fwhile  on  lighter  in  charge  of  customs  officials;  Walker  v.  United 
States,  139  Fed.  413,  refusing  recovery  of  payments  made  by  govern- 
ment as  compensation  to  marshal  long  after  expiration  of  term  of 
office;  Bees  t.  United  States,  134  Fed»  146,  allowing  salvage  to  crew 
0t  one  of  two  government  vessels  for  saving  government  property 
from  wreck  of  other. 

10  Wall.  33-38,  19  L.  882,  BATES  ▼.  EQUITABLE  INS.  CO. 

SyL  3  (Vn,  276).    Policy  indorsed  payable  to  third  person. 

Approved  in  Atlas  Reduction  Co.  v.  New  Zealand  Ins.  Co.,  138  Fed. 
SOS,  510,  indorsement  of  policy  as  payable  to  A  as  his  interest  may 
appear  does  not   waive  condition  against  encumbraucei. 

10   WalL   38  56.   19   lu   844,   PEOPLE'S   BAILBOAD   ▼.   MEMPHIS 
BAILBOAD  CO. 

SyL  1  (VII^  277).    Power  to  grant  franchises  not  delegatable« 

Approved  in  Govin  v.  Chicago,   132  Fed.   854,   construing  term  of 

grant  under  BMnois  Acta  of  1859,  1S6I,  and  1865,  relating  to  Chicago 

city  railways. 

SyL  4  (Vn,  278).    Consent  by  eity  to  operation  of  street  railroadi. 

Approved  in  Blair  v.  Chicago,  201  U.  8.  460,  50  L.  826,  26  Sup.  Ct. 
427|  construing  terms  of  grant  under  Illinois  Acts  of  1S59,  1861,  and 
lSd5|  relating  to  Chicago  city  railways. 

10  Wall.  68-91,  19  L.  839,  TEXAS  v.  HABDENBERG. 

SyL  1  (Vn,  278).     Belief  under  general  prayer. 

Approved  in  Sprinkle  v.  Wellborn,  140  N.  C.  177,  111  Am,  St.  Eep. 
■837,  52  S.  E.  671,  3  L.  B.  A.  (N.  S.)  174,  where  vendee,  who  has 
lobtained  deed  by  fraud,  has  conveyed  property  to  bona  fide  purchaser, 

in  suit  to  cancel  deed  original  grantor  may  have  peraonal  judgmeBt 

against  his  grantee  for  profits  of  sale. 

10  WaU.  117126,  19  h.  866,  STIMPSON  v.  WOODMAN. 
SyL  1  (Vn,  281).    Patents — Change*  involving  mechanical  tkilL 

Approved  in  Daylight  Glass*Mfg.  Co.  v.  American  Pris,  Light  Co., 
142  Fed.  457,  Cummings  patent  No.  695,282,  for  machine  for  making 
prismatic  glass,  ia  void  in  view  of  prior  art;  North  Jersey  St.  Ry.  Co, 
v.  BrUl,  134  Fed.  584,  67  C.  C.  A,  380,  Brill  patents  Noa.  627,898  and 
liZlfiOQf  for  car  trucks,  are  Toid  in  view  of  prior  art. 
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10  Wall.  129-133,  19  L.  884,  WIGGINS  v.  BURKHAM. 

Syl.  1  (VII,  282).    Unobjected  account  becomes  stated. 

Approved  in  Sharp  v.  Behr,  136  Fed.  798,  where  statements  of  ship- 
ments of  ore,  as  to  which  party  entitled  to  royalties,  were  without 
specifications,  and  party  had  no  figures  with  which  to  verify  account 
rendered,  failure  to  object  not  waiver  of  right  to  object;  Ketchum  v. 
Stetson  etc.  Mill  Co.,  33  Wash.  95,  73  Pac.  1127,  account  in  which 
purchaser  of  logs  listed  them  at  what  seller  claimed  was  agreed  price 
is  conclusive  evidence  that  price  of  logs  had  been  agreed  on,  though 
account  contained  counterclaim. 

10  Wall.  141-152,  19  L.  923,  FIELD  v.  FARRINGTON. 
•Syl.  1  (Vn,  286).    Failure  of  principal  to  object  to  factor's  delay. 
Approved  in  Mcintosh   v.  Merchant,  40  Wash.  480,  82  Pac.   754, 
where  factor,  unable  to  sell  goods  at  principal's  price,  turned  same 
over  to  another  for  sale  and  notified  principal,  latter 's  failure  to  ob- 
ject for  six  months  is  ratification. 

10  Wall.  152-158,  19  L.  897,  BANK  OF  THE  REPUBLIC  v.  ULLt- 
LARD. 

SyL  1  (Vn,  287).    Bank  deposits  belong  to  bank. 

Approved  in  Burton  v.  United  States,  196  U.  S.  301,  49  L.  488,  25 
Sup.  Ct.  243,  allegation  of  payment  at  St.  Louis  not  supported  by 
evidence  that  checks  drawn  on  St.  Louis  bank  were  received  in  Wash- 
ington and  deposited  in  bank  there;  Bank  of  Blackwell  v.  Dean,  9 
Okl.  631,  60  Pac.  228,  determining  whether  or  not.  deposit  was  special 
deposit  entitled  to  priority  on  insolvency  of  bank;  Guthrie  Nat.  Bank 
V.  Gill,  6  Okl.  563,  54  Pac.  435,  draft  is  not  equitable  assignment  pro 
tanto  of  funds  in  hands  of  drawee  to  credit  of  drawer  before  accept- 
ance. 

Syl.  2  (Vn,  289).    Privity  between  drawer  of  check  and  bank. 

Approved  in  dissenting  opinion  in  Burton  v.  United  States,  196  U. 
S.  309,  49  L.  491,  25  Sup.  Ct.  243,  majority  holding  allegation  of  pay- 
ment at  St.  Louis  not  supported  by  evidence  that  checks  drawn  on 
St.  Louis  bank  were  received  in  Washington  and  deposited  in  bank 
there;  Eastern  Milling  etc.  Co.  v.  Eastern  Milling  etc.  Co.,  146  Fed. 
762,  holder  of  check  has  no  right  to  priority  of  payment,  on  drawer's 
subsequent  insolvency,  from  fund  due  from  bank. 

10  Wall.  176-192,  19  L.  909,  MEMPHIS  RAILROAD  CO.  v.  REEVES. 

Syl.  4  (Vn,  296).     Carriers — Act  of  God— Burden  of  proof. 

Approved  in  Nashville  etc.  Ry.  Co.  v.  Stone,  112  Tenn.  371,  79  8. 
W.  1036,  following  rule;  Hunter  v.  Ricke,  127  Iowa,  111,  102  N.  W. 
827,  applying  rule  where  horse  in  charge  of  liveryman  was  burned  in 
fire;  Jones  v.  Minneapolis  etc.  Ry.  Co.,  91  Minn.  231,  97  N.  W.  893, 
holding  where  cattle  train  caught  in  blizzard  and  cattle  frozen,  carrier 
not  liable. 
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Distinguished  in  Grief  v.  St.  Lonia  et«.  By.  Co.,  108  Mo.  App.  570^ 
$4  S.  W.  159,  in  trover  against  carrier  for  failure  to  deliver  goods, 
delivery  by  consignor  and  failure  to  deliver  to  consignee  establisbet 
prima  facie  caae. 

8yl,  6  (Vll,  297).  Carriers — Proacimate  cause— Loss  by  delay. 
Approved  in  Green- Wheeler  etc.  Co.  v.  Chicago  etc.  Ry.  Co.,  130 
Iowa,  124,  106  N.  W.  498,  and  Moffatt  Cam.  Co.  v.  Union  Pac.  Ry,  Co., 
113  Mo.  App,  548,  88  S.  W.  118,  both  following  rule;  Northern  Pac. 
By.  Co.  ▼,  Kempton,  138  Fed.  997,  applying  rule  when  cattle  injured 
by  blizzard  and  separate  delays  contributed  to  injury;  Texas  k  P. 
By-  Co.  V.  Coutourie,  135  Fed.  475,  68  C.  C.  A.  177,  applying  rule  where 
cotton  would  not  have  been  in  sheds  and  burned  but  for  delay  in 
forwarding;  Empire  State  etc.  Co.  v.  Atchison  etc.  Ry.  Co.,  135  Fed. 
142,  where,  owing  to  floods,  carrier  could  not  deliver  cattle  but  sent 
them  to  another  place,  where  they  were  put  in  yards  which  were  after- 
ward flooded  by  storms  and  cattle  moved  to  prevent  drowning,  carrier 
aot  liable  for  loss;  General  Fire  Extinguisher  Co.  v.  Carolina  etc.  By. 
Co.,  137  N.  C.  283,  49  8.  E.  210,  applying  rule  where  goods  destroyed 
.by  fire;  Hayes  k  Cooley,  13  N.  D.  208,  100  N.  W.  252,  in  action  for 
^1>reach  of  contract  to  thresh  grain,  loss  of  grain  by  exposure  to  storm 
it  remote  consequence, 

10  Wall.  192-204,  19  L.  900,  THE  LULU. 
Syl.  2  (Vn,  301).     Foreign  port— Pledge  of  vessel's  credit. 
Approved  in  The  New  Brunswick,  129  Fed.  895,  64  C.  C.  A,  825. 
I  where  place  of  business  of  corporation  owning  ship  is  at  port  in  state 
I  Other  than  that  of  its  creation,  master  cannot  impress  lien  on  vessel 
in  that  port  for  supplies. 

Syl.  4  (Vn*  302).     Burden  to  show  necessity  for  vessers  credit. 

Approved  in  The  Wyandotte,  145  Fed.  325,  326,  affirming  136  Fed. 

473,  where  master  of  English  vessel  in  American  port  drew  draft  to 

,  Tais«  money  for  supplies,  which  was  discounted  at  instance  of  ship's 

1  agents,  discounters   had   lien  on   ship   and  burden   was  on   owners  to 

•how  they  had  personal  credit;  The  Surprise,  129  Fed.  877,  64  C.  C.  A. 

309,   upholding   lien   for   supplies   and   wharfage   furnished    vessel    in 

foreign  port  on  master  ^s  order,  though  navigated  by  charterer,  who 

was  to  make  all  disbursements. 

10  Wall.  204  218,  19  L.  941,  THE  KALORAMA. 

SyK  1  (VII,  303).     Action  in  rem  for  maritime  contract. 

Approved  in  Bank  of  British  N.  A.  v.  Freights  etc.  of  Hutton,  137 
Fed.  538,  70  C.  C.  A.  118»  wbere  bank  had  maritime  lien  on  freight 
of  vessel  for  advances,  it  run  Id  enforce  it  by  action  in  admiralty  in 
Jem,  though  it  had  equitable  lien. 
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Sjl.  3  (VII,  304).    Supplies  in  forei^  port  on  ship's  credit. 

Approved  in  The  Wjandotte,  145  Fed.  325,  where  master  of  English 
vessel  in  American  port  drew  draft  to  raise  money  for  snpplits,  which 
was  discounted  at  instance  of  ship's  agents,  discounter  had  lien  on 
ship;  The  Surprise,  129  Fed.  875,  876,  64  C.  G.  A.  309,  upholding  lien 
for  supplies  and  wharfage  furnished  vessel  in  foreign  port  on  master 's 
order,  though  navigated  by  charterer,  who  was  to  make  all  disburse- 
ments. 

Sjl.  5  (Vn,  305).    Lien  for  supplies  in  foreign  port. 

Approved  in  The  Worthington,  133  Fed.  725,  70  L.  B.  A.  853,  66 
C.  C.  A.  555,  applying  rule  where  one  advanced  money  in  foreign 
port  on  credit  of  vessel  to  owner  of  vessel,  who  was  without  funds, 
to  be  used  for  loading  vessel;  The  Surprise,  129  Fed.  876,  64  C.  C. 
A.  309,  upholding  lien  for  supplies  and  wharfage  furnished  vessel  itt 
foreign  port  on  master's  order,  though  navigated  by  charterer,  who 
was  to  make  all  disbursements. 

Syl.  6  (Vn,  305).    State  action  for  advances  bars  lien. 

Distinguished  in  Northwestern  Com.  Go.  v.  Bartels,  131  Fed.  27,  28, 
65  G.  G.  A.  263,  where  one  entitled  to  maritime  lien  files  claim  in 
state  court  receivership  proceedings  and  consented  to  sale  of  ship,  and 
asserts  priority  of  claim  to  proceeds,  he  is  estopped  to  enforce  lien  ia 
admiralty. 

10  Wall.  218-224,  19  L.  895,  BBAUN  v.  SAUEBWEIN. 

Syl.  1  (Vn,  306).    Suspension  of  limitations  by  statutory  disability. 

Approved  in  Alice  E.  Min.  Go.  v.  Blanden,  136  Fed.  255,  holding 
under  Iowa  statutes  action  on  note  given  by  decedent  not  barred, 
where  administration  could  not  have  been  had  earlier;  Gobb  v.  Hous- 
ton, 117  Mo.  App.  653,  94  S.  W.  301,  statute  of  limitations  is  B0»- 
pended  during  defendant's  nonresidence. 

10  Wall.  224-245,  19  L.  900,  HOBNSBY  v.  UNITED  STATES. 

Syl.  8  (Vil,  308).    Mexican  grantee's  interest,  how  devested. 

Approved  in  Gatron  v.  Laughlin,  11  N.  M.  635,  72  Pac.  33,  following 
rule. 

10  WalL  256-263,  19  L.  893,  NEW  OELEANS  E.  B.  v.  MOBGAN. 
Syl.  1  (Vn,  309).    Affirmance  where  no  error  disclosed. 
Gited  in  Gassatt  v.  Mitchell  Goal  ft  Goke  Go.,  150  Fed.  42,  arguendo. 

10  Wall.  273299,  19  L.  915,  SLAUGHTEB-HOUSE  GASES. 

Syl.  7  (Vn,  312).    Appeal  from  in  junctional  order  not  stay. 

Approved  in  Elliott  v.  Kuzek,  2  Alaska,  591,  where,  on  dismissal 
after  trial  en  merits,  injunction  pendente  lite  was  dissolved,  in  action 
on  injunction  bond,  plea  settiug  up  appeal  from  dismissal  and  giving 
of  supersedeas  bond  is  demurrable;  State  v.  Superior  Court,  39  Wash, 
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117,  118,  109  Am.  St.  Bep,  862,  80  P»c.  11Q9,  1  L,  E.  A.  (N.  S,)  &M, 
defendants  restrained  from  operating  shoo  ting- gallery  are  not  antitltd, 
as  matter  of  right,  to  supersede  order  pending  appsal. 

Distinguished  in  State  ▼.  Bearing,  180  Mo.  67^  79  S,  W.  455,  where 
trial  court  on  merits  dissolves  injunction  and  dismisses  bill,  it  may 
'Continue  temporary  injunction  pending  appeal. 

10  Wall.  308-321,  19  L,  931,  COOPER  v,  REYN0LB8. 

BjL  I  (yn,  315).    Judgment— Collateral  attaek  for  errors. 

Approved  in  Dye  ▼.  Crary,  12  N.  M.  471^  78  Pac.  633,  following 
rule;  Vicksburg  etc»  B.  Co.  ▼.  Tibbs,  112  La.  58,  36  So.  225,  where 
jippeal  taken  by  administrator  is  dismissed  by  consent,  fact  that  ad- 
ministrator was  discharged  prior  to  rendition  of  judgment  of  dismissal 
it  not  ground  for  collateral  attack  on  judgment;  Held  ▼.  Ebner,  133 
Fed.  158,  66  C.  C.  A.  222,  averment  in  answer  of  title  through  execn- 
tion  sale,  averring  judgment  sale  and  confirmation,  is  sufficient  with- 
out setting  up  in  detail  proceedings  relative  to  execution  and  sale; 
May  V.  Getty,  140  N.  C.  320,  53  8.  E.  79,  where  jurisdiction  over  non- 
Tesident  obtained  by  attachment,  judgment  not  collaterally  attackable 
in  BO  far  as  it  affects  attached  property. 

Syl.  2  (VHf  317).    Meaning  of  jurisdiction. 

Approved  in  Blevins  v.  Marlcdge,  5  Okl.  145,  47  Pac.  1069,  where 
reference  is  made  to  three  referees,  two  only  of  whom  qualify,  act, 
and  report,  report  la  yalid. 

Syl.  3  (YII,  318),    Jurisdiction  acquired  by  attachment  and  publica- 

tion« 

Approved  in  May  v.  Getty,  140  N.  C.  318,  53  S.  K  7S,  where  juris- 
-diction  over  nonresident  obtained  by  attachment,  sale  under  general 
execution  issued  on  judgment  is  valid;  Kerns  v.  McAulay,  8  Idaho, 
^65,  69  Pac.  540,  where  service  on  nonresident  is  made  by  publication 
and  his  property  attached,  personal  judgment  is  valid  only  as  against 
property  attached;  Brand  v.  Brand,  116  Ky,  791,  76  S.  W.  870,  63  L. 
R.  A.  206,  upholding  jurisdiction  where  property  of  nonresident  was 
attached;  Silver  Camp  Mining  Co.  v.  Dickert,  31  Mont  494,  78  Pac, 
1^69,  lervice  of  summons  by  publication  on  nonresident  defendant  does 
not  warrant  decree  for  specific  performance  of  contract  to  convey 
land;  Goodwin  v.  Claytor,  137  N.  C.  230,  107  Am.  8t.  Rep.  479,  49  8. 
E.  175,  69  Li.  B.  A.  209,  where  service  on  nonresident  was  had  by 
publication  and  garnishment  of  debt,  plaintiff  lost  no  lien  on  debt 
by  taking  judgment  against  defendant  and  garnishee;  Balettionson  v« 
Thompson,  13  K.  D.  194,  IQl  N.  W.  323,  upholding  judgment  where 
property  attached  was  alleged  to  have  been  transferred  by  debtor  in 
fraud  of  creditors;  Ireland  v,  Adair,  12  N.  D.  33,  94  N.  W,  767.  judg* 
meat  against  nonresident  served  by  publication  is  void  where  attach- 
ment return  docs  not  show  delivery  of  copy  of  writ  and  of  aotica 
^bowing  property  attached  to  defenilant. 
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Distinguished  in  Parks  Co.  v.  City  of  Decatur,  138  Fed.  554^ 
municipal  corporation  is  not  suable  hy  attachment  in  courts  of  an- 
other state. 

S7I.  4  (vn,  320).    Jurisdiction  over  person,  how  obtained. 

Approved  in  Metropolitan  Bubber  Co.  v.  Place,  147  Fed.  94,  decree 
in  suit  for  dissolution  of  corporation  barring  all  claims  not  presented 
does  not  conclude  nonresident  creditor  not  personally  served  from 
suing  corporation  on  claim. 

87L  5  (Vn,  322).    Levy  of  attachment  requisite  to  action  in  rem. 

Approved  in  Cojle  Mercantile  Co.  v.  Nix,  7  Okl.  270,  54  Pac.  470^ 
affidavit  on  attachment  omitting  amount  of  debt,  being  amendable^ 
lien  of  writ  issued  thereon  is  prior  to  that  of  junior  attachment  levied 
before  amendment;  dissenting  opinion  in  Dye  v.  Crary,  12  N.  M.  478, 
479,  480,  78  Pac.  536,  537,  majority  holding  property  levied  on  under 
alias  writ  of  attachment  gives  no  jurisdiction  over  such  property. 

Distinguished  in  Dye  v.  Crary,  12  N.  M.  473,  78  Pac.  534,  property 
levied  on  under  alias  writ  of  attachment  gives  no  jurisdiction  over 
such  property. 

10  WaU.  327-334,  19  L.  935,  JONES  v.  ANDBEWS. 

Syl.  1  (Vn,  326).     Citizenship  appearing  from  bilL 

Approved  in  Sun  Printing  etc.  Assn.  v.  Edwards,  194  U.  S.  383,  4S 
L.  1030,  24  Sup.  Ct.  696,  averment  that  plaintiff  is  resident  of  certain 
state  regarded  by  appellate  court  as  averment  of  eitizenship,  where 
evidence  shows  legal  domicile  therein. 

Syl.  3  (Vn,  327).    Waiver  of  jurisdiction  by  motion  to  dismiss. 

Approved  in  Wetzel  etc.  By.  Co.  v.  Tennis  Bros.  Co.,  145  Fed.  464,. 
where  in  action  by  foreign  corporation  defendant  demurred  and  an- 
swered, he  cannot  plead  in  abatement  that  plaintiff  cannot  sue  because 
he  has  failed  to  comply  with  state  laws. 

Syl.  4  (Vn,  327).    Citizenship  in  ancillary  proceedings. 

Approved  in  O'Connor  v.  O'Connor,  146  Fed.  997,  federal  equity 
suit  to  set  aside  dismissal  of  law  action  being  ancillary  to  action,, 
service  on  defendants  in  bill  who  were  parties  to  action  may  be  made 
on  them  though  they  reside  outside  of  district;  Hatcher  v.  Hendrie 
etc.  Supply  Co.,  133  Fed.  270,  68  C.  C.  A.  19,  equity  suit  to  enforce 
attachment  lien  obtained  in  former  action  in  same  court  to  subject 
attached  property  to  judgment  is  maintainable  irrespective  of  citizen- 
ship. 

10  WaU.  334-339,  19  L.  946,  THE  FABBAGUT. 

SyL  1  (VII,  329).     Collision — Absence  of  lookout. 

Approved  in  The  Pocomoke,  150  Fed.  197,  198,  small  launch  having 
only  navigator  as  lookout  is  not  negligent. 
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10  WaU-  339-363,  19  L.  955,  MARBLE  CO,  v.  RIPLEY. 

Syl.  1   (VII,  330),     Restraimug  violation  of  copartner's  ligbts. 

Distinguiahed  in  Lord  v.  HuU,  178  N.  Y,  19,  102  Am.  St,  E«p.  484, 
70  N.  E.  73,  denying  right  of  action  by  one  partner  for  accounting 
against  another  where  no  diaaolution  is  sought. 

SyL  5  (VII,  331).    Specific  performance  discretionary. 

Approved  in  Sharp  v.  West,  150  Fed.  461,  denying  specific  perform- 
ance of  contract  for  sale  of  land  after  three  years*  uDexplained  delay; 
Jones  V.  Byrne^  149  Fed.  461,  refusing  specific  performance  of  contract 
for  purchase  of  land  where  there  was  violation  of  trust  by  attorney; 
dissenting  opinion  in  Stewart  v.  Wright,  147  Fed.  346,  majority  per- 
mitting  recovery  by  ona  who  was  given  double  cross  in  known  fake 
footrace* 

SyL  6  (Vn,  331),  Specific  performance — Subsequently  developed 
hardship. 

Approved  in  Brewster  v.  Lanyon  Zinc  Co.,  140  Fed.  806,  upholding 
oil  and  gas  lease  in  consideration  of  f  1. 

Syl,  9   (VII,  332).     Specific  performance  of  option   contract. 

Approved  in  Brewster  v,  Lanyon  Zinc  Co.,  140  Fed,  812,  constru- 
ing oil  lease  with  reference  to  forfeiture  clauses;  Ormsby  v.  Graham, 
123  Iowa,  209,  98  N.  W.  727,  where  purchaser  knew  at  time  ol  con- 
tract that  vendors  had  no  title  and  coupled  with  teurkr  of  prire 
a  demand  for  good  marketable  title,  he  cannot  compel  speeilic  per 
formanc©  by  delivery  of  such  title;  Harlow  v.  Oregonian  Pub.  Co., 
45  Or.  530,  78  Pac.  74 0»  refusiog  specific  performance  of  newspaper 
carrier   route   at   instance  of   carrier. 

Distinguished  in  Kentucky  DistiDeries  etc.  Co.  v.  Blanton,  149  Fed. 
42,  enforcing  contract  by  assignee  for  creditors  of  insolvent  cor- 
poration for  sale  of  its  realty,  though  he  agreed  to  get  directors 
to  resign  so  that  purchaser  could  elect  his  own  board. 

SyL  10  (Vn,  333).  Specific  performance — Contract  imposing  eon- 
tinuoua  duties. 

Approved  in  General  Elec.  Co.  v.  Wcatinghouse  Elec.  &  Mfg.  Co., 
144  Fed.  462,  refusing  specific  performance  of  fifteen  year  contract, 
whereby  complainant  was  to  make  and  sell  to  defendant  certain 
goods  which  defendant  was  to  sell  to  exclusion  of  all  others;  Taussig 
V.  Corbin,  142  Fed.  666,  denying  specific  performance  of  contract 
giving  exclusive  right  to  sell  patented  goods  in  certain  territory, 
■ale  of  which  be  agreed  to  push;  Western  Union  Tel.  Co.  v.  Penn- 
•ylvania  Co.,  129  Fed.  869,  870,  64  C.  C.  A.  285,  68  L.  R.  A.  968. 
decreeing  specific  performance  of  contract  between  railroad  and  tele* 
graph  line  for  construction  and  operation  of  telegraph  line  along 
right  of  way;  Marks  v.  Gates,  2  Alaska,  527,  530,  refusing  specifio 
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performance   of   contract  to   convey   all  properties   which   promisof 
may  acquire  in  Alaska. 

10  WaU.  367-383,  19  L.  948,  BAILBOAD  CO  ▼.  TBIMBLB. 

Syl.   4    (Vll,   335).    Parol   inadmissible   where   writing   clear. 

Approved  in  Delaware  Securities  Co.  v.  Metropolitan  Trust  Co., 
146  Fed.  607,  construing  trust  agreement  pledging  stocks  as  secur- 
ity for  bondholders,  reserving  grantor's  right  to  vote  stocki  with 
reference  to  right  to  require  proxy  from  grantee. 

10  Wall.  383395,  19  L.  987,  BABNABD  v.  KELLOGG. 

Syl.  2  (Vn,  337).    Usage  to  explain  clear  contract. 

Approved  in  Moore  v.  United  States,  196  U.  S.  166,  49  L.  433,  25 
Sup.  Ct.  202,  custom  at  San  Francisco  requiring  consignee  to  des- 
ignate berth  for  discharge  of  cargo  does  not  control  contract  for  de- 
livery of  coal  ''on  wharf  as  customary"  at  Honolulu;  Harding  v. 
Cargo  etc.  of  Coal,  147  Fed.  975,  provision  in  charter-party  for  carry- 
ing coal  that  ''vessel  to  have  turn  in  loading"  does  not  make  cus- 
tom of  port  to  prefer  steamers  part  of  contract  where  it  was  not 
known  to  parties;  Kentucky  Vermillion  etc.  Co.  v.  Norwick  etc.  Ins. 
Co.,  146  Fed.  699,  refusing  parol  evidence  of  meaning  of  term  "watch- 
man's clause"  in  insurance  policy;  The  Mary  N.  Bourke,  135  Fed. 
897,  where  it  was  custom  of  shipyard  to  add  arbitrary  per  cent  to 
net  measurement  of  timber  used  in  repairing  vessels,  for  wastage, 
contract  for  repairs  to  vessel  presumed  made  with  reference  to  cus- 
tom, in  absence  of  contrary  evidence;  Lillard  v.  Kentucky  Dist*.  etc. 
Co.,  134  Fed.  173,  175,  182,  67  C.  C.  A.  74,  custom  of  contractors 
for  sale  of  feeding  slop  to  deliver  at  feeding  lot  supplied  with  cattle- 
pens  and  troughs;  Clark  v.  Allaman,  71  Kan.  232,  80  Pac.  580,  hold- 
ing custom  does  not  prevail  over  statute  with  reference  to  acqui- 
sition of  water  rights  for  irrigation;  Pennsylvania  etc.  R.  B.  Co.  v. 
Naive,  112  Tenn.  257,  79  S.  W.  128,  64  L.  B.  A.  443,  where  it  is 
general  custom  at  place  of  consignment  not  to  give  notice  of  ar- 
rival of  or  deliver  freight  on  Fourth  of  July,  it  is  not  negligence  for 
carrier  to  fail  to  give  notice  or  make  delivery  on  that  day:  McSherry 
▼.  Blanchfield,  68  Kan.  312,  75  Pac.  122,  refusing  evidence  of  custom 
•f  elevator-men  as  to  disputed  items. 

Syl.  3  (Vn,  337).     Custom  to  defeat  plain  intent — Caveat  emptor. 

Approved  in  Kell  v.  Trenchard,  142  Fed.  21,  caveat  emptor  does 
not  apply  in  case  of  actual  fraud;  Troy  Grocery  Co.  v.  Potter,  139 
Ala.  368,  369,  36  So.  15,  in  an  action  for  fish  sold,  plea  setting  up 
improper  packing  so  that  they  spoiled  held  not  to  support  conclusion 
ef  warranty.    See  102  Am.  St.  Bep.  611,  note. 
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10  Wall.  305-409,  10  L.  937,  UNITED  STATES  v.  HOD80N, 

SyL  1  (Vn,  339).  Becorery  on  bond  not  conformable  to  Btatute. 
Approved  in  State  v.  Paxton,  65  Neb.  123.  90  N  W.  988,  where 
official  bond  is  filed  and  afterward  oew  sureties  added,  new  con* 
Bideration  required  for  new  sureties;  Jones  v.  Seaboard  etc.  By.  Co,» 
67  S.  C  194,  45  8.  E.  192,  where  railroad  obstructed  flow  of  freshet 
waters  in  navigable  stream  by  negligent  construction  of  bridge, 
owner  of  land  bordering  on  stream  injured  by  obstruction  may  re- 
cover therefor* 

ByL   2    (Vn,   340).    Disregard   of  illegal    conditions   in   bond. 

Approved  in  Probate  Court  of  Central  Falls  v,  Adams,  27  B,  I, 
99f  60  AtL  770,  bond  of  executor,  who  is  also  residuary  legatee,  prop- 
erly conditioned,  as  required  by  statute,  to  pay  debts  and  legacies^ 
oot  invalidated  because  it  requires  executor  to  account, 

8yL  4  (VII,  340).  Toluntary  bond — Estoppel  to  show  eonfltraint. 
Approved  in  Utermeble  v.  Norment,  197  U,  S.  56,  49  L.  662,  25 
Sup.  Ct.  291,  ignorance  of  rule  that  one  taking  benefits  under  will 
cannot  assert  its  invalidity  does  not  prevent  application  of  rule; 
United  States  Fidelity  etc.  Co.  v.  United  States,  150  Fed.  553,  that 
Indian  agent's  bond  contained  pfovisions  not  required  by  statute 
does  not  affect  its  validity  where  its  conditions  were  not  in  violation 
of  law,  and  it  was  entered  into  voluntarily;  Smith  v.  United  States^ 
5  Ari«,  64,  45  Pac.  344^  bond  of  receiver  of  public  moneys  increased 
by  direction  of  president  above  statutory  amount  is  not  void;  Terri- 
tory V.  Cooper,  11  Okl.  707,  69  Pac,  816,  applying  rule  where  one 
secured  release  on  bail  and  in  action  on  bail  bond  alleged  inappliea* 
biiity  of  statute  permitting  bail, 

8yl.  6  (VII,  341),    Laws  to  enforce  collection  of  revenue  not  penal. 

Approved  in  State  ▼.  Western  Union  Tel.  Co,,  96  Minn,  19,  104 
N.  W.  570,  construing  statutes  for  taxation  of  tangible  and  intan- 
gible property  of  telegraph  companies  as  a  system, 

10  Wall,  410-415,  19  L,  972,  DUCAT  v.  CinCAQO. 

Syl.  1  (VII,  341).    Corporations  not  citizens — Equal  protection. 

Approved  in  In  re  Estate  of  Speed,  216  III  29,  108  Am.  St,  Rep. 
169,  74  N,  E.  SIl,  holding  act  of  May  10,  1901,  exempting  religious 
bequests  from  transft^r  taxes,  does  not  apply  to  legatee,  which  was 
foreign  corporation;  Prewitt  v.  Security  etc.  Ins.  Co.,  119  Ky,  327, 
g3  S.  W«  612,  upholding  Ky.  St.  1903,  §  631,  providing  for  revocation 
of  license  of  foreign  insurance  company  removing  suit  to  federal 
court;  Humphreys  v.  State,  70  Ohio  8t»  86,  101  Am.  St.  Rep.  888, 
70  N.  E.  962,  65  L.  TL  A,  776,  charitable  societies  organised  under 
laws  of  other  states  are  subject  to  collateral  inheritance  tax  under 
Eev,  8t.^5  2331;    dissenting  opinion  in  Security  etc.  Ins.  Co.  ▼.  Prew- 
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itt,  202  XT.  S.  261,  50  L.  1020,  26  Sup.  Ct.  619,  majority  upholding 
Kentucky  statute  providing  for  revocation  of  license  of  foreign  in- 
surance company  removing  suit  to  federal  court;  Metropolitan  Lifo 
Ins.  Co.  T.  Board  of  Assessors,  115  La.  706,  39  So.  849,  arguendo. 

Syl.  3  (Vn,  343).    Commerce — License  tax  on  foreign  corporations. 

Approved  in  Fisher  v.  Traders'  Mut.  Life  Ins.  Co.,  136  N.  C.  223, 
48  S.  E.  669,  upholding  Pub.  Laws  1901,  p.  66,  relating  to  service  of 
process  on  agent  of  foreign  corporations;  Standard  Oil  Co.  t.  Com- 
monwealth etc.,  104  Va.  685,  52  S.  E.  390,  construing  Va.  Code  1904, 
p.  2214,  imposing  license  fee  on  foreign  transportation  companies. 

10  Wall.  416-418,  19  L.  953,  MASTEBSON  v.  HEBNDON. 

8yl.  1  (Vll,  344).    Appeal  by  one  defendant  alone. 

Approved  in  Port  t.  Schloss  Bros.  &  Co.,  149  Fed.  732,  whero  two 
partners  are  jointly  sued  on  firm  debt,  and  judgment  entered  against 
both,  one  alone  cannot  maintain  writ  of  error  without  severance* 

10  Wall.  419,  420,  19  L.  963,  THE  MABEY. 
Syl.  1  (Vn,  345).    Admiralty — Additional  testimony  on  appeaL 
Approved  in  The  San  Bafael,   141  Fed.  280,  where  exceptions  to 
libel   against  vessel   and  its   owner   were   sustained   for   misjoinder, 
libel  may  be  amended  so  as  to  declare  against  vessel  alone* 

10  Wall.  421-423,  19  L.  973,  CAMPBELL  v.  WILCOX. 

I    Syl.  1  (Vn,  346).     Failure  to  stamp  note — Fraudulent  intent. 

Approved  in  Baumhoff  v.  Oklahoma  City  etc.  Co.,  14  Okl.  138,  77 
Fac.  42,  complainant  in  action  on  contract  need  not  allege  instrument 
was  stamped  as  required  by  Comp.  St.  1901,  p.  2300. 

10  Wall.  423-427,  19  L.  954,  UNITED  STATES  v.  VIGIL. 

Syl.  2  (VII,  347).  Nunc  pro  tunc  entry  of  appeal. 

Distinguished  in  Gagnon  v.  United  States,  193  U.  S.  456,  48  L. 
747,  24  Sup.  Ct.  510,  judgment  of  naturalization  which  has  never 
been  recorded  cannot  be  entered  nunc  pro  tunc  thirty-three  years 
after  its  rendition,  where  no  entry  appeared  on  records  at  time  orig- 
inal judgment  is  supposed  to  have  been  rendered. 

10  Wall.  427-436,  19  L.  947,  TAPPAN  v.  BEARDSLEY. 

Syl.  1  (Vn,  347).    Depositions  in  another  action. 

Approved  in  In  re  Alphin  etc.  Cotton  Co.,  131  Fed.  827,  testimony 
of  one  not  member  of  bankrupt  corporation,  taken  generally  under 
Bankr.  Act,  e.  541,  {  21a,  and  not  directed  to  any  defined  issue,  is 
not  admissible  in  subsequent  proceedings  against  corporation's  offi- 
cers to  compel  surrender  of  property  of  estate. 


^oa  Notea  on  U.  S.  BeporU.  10  WalL  454-507 

10  WaD.  454-463,  19  L.  969,  THE  CLINTON  BRIDGE. 
Bjh  1  (Vlly  347).  Bridge  over  navigable  stream  as  post  road. 
Approved  in  United  States  v.  Union  Bridge  Co.,  143  Fed.  3S6,  up- 
holding Comp.  St,  1901,  p.  3345,  requiring  alteration  of  bridges  on 
determination  by  Secretary  of  War  that  they  do  or  will  obatrnct 
navigable  waters;  State  v.  Van  Huse,  120  Wis,  21,  97  N.  W,  505, 
Laws  1903^  p.  234,  c.  160,  legalizing  attempted  organization  of  school 
district  is  not  void  as  retroacting  on  pending  controversy. 

(Vn,  347,)  Mtsoellaneous.  Cited  in  United  States  v.  Cincinnati 
etc,  B.  Co.,  134  Fed.  357,  67  C.  C.  A*  335,  construing  word  *  *  bridge  *  * 
in  25  Stat.  T4. 

10  Wall.  483-497,  19  L.  992,  IN  BE  PASCHAL. 

SyL  1  (TH,  350).  Attorney's  lien  on  client's  papers. 
Approved  in  Nodine  v.  Hannum,  1  Alaska,  303,  following  role; 
State  V.  District  Court,  30  Mont.  110,  75  Pac.  962,  contempt  pro- 
ceedings for  violation  of  injunction  restraining  trespasses  on  mining 
property  eanaot  be  resorted  to  for  purpose  of  determining  title  ta 
Teins. 

10  Wall.  497^07  19  L.  9g4,  YATES  ▼.  MILWAUKEE. 

Syl.  1  (Vn,  352).  Biparian  owner's  right  of  access  to  wharf. 
Approved  in  United  States  v.  Both,  2  Alaska,  262,  263,  where  land 
abuts  on  waters  of  navigable  stream,  homesteader  has  exclusive 
right  to  use  and  occupation  of  shore  between  high  and  low  water, 
mm  against  trespasser;  Sutter  v.  Heekman,  1  Alaska,  SS,  owner  of 
upland  has  no  proprietorship  in  tide  lands  immediately  in  front  of 
his  property;  Bichards  v.  New  York  etc,  B,  Co,,  77  Conn.  505,  60 
Att  297,  69  L.  B.  A.  929,  determining  amount  of  damages  for  im- 
pairment of  right  of  access  of  riparian  owner  by  conatrnction  of 
raUroad;  Thousand  Island  Steamboat  Co,  v.  Viager,  179  N.  Y.  210,  71 
N.  E.  764,  grant  ot  lands  under  navigable  waters  upon  which  riparian 
owner  had  erected  docks  for  purpose  of  promoting  commerce  gave 
no  cxcluuive  right  to  use  of  dock;  Matlieny  v.  Aiken,  68  S.  C,  177, 
47  8,  E.  61,  private  persons  whose  property  outside  city  is  damaged 
by  sewage  emptying  into  stream  cannot  abate  nuisance,  but  are 
limited  to  statutory  remedy  for  compensation;  Taylor  v.  Common- 
wealth, 102  Va.  771,  102  Am.  St.  Bep.  S65,  47  S.  £,  S80,  title  to 
bed  of  navigable  river  between  low-water  mark  and  line  of  naviga* 
bility  is  in  state,  who  may  lease  same. 

Syl,  2  (VII,  354),    Biparian  rights  are  vested. 

Approved  in  Sutter  v.  Heck  man,.  1  Alaska,  192,  owner  of  npland* 
bordering  on  sea  cannot  be  deprived  of  littoral  rights  in  fronting 
tide  flats  without  compensation;  San  Francisco  Savings  Union  v. 
B,  a  E.  Petroleum  ete,  Co,,  144  CaL  137,  103  Am.  St.  Bep.  72,  77 
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Pac.  824,  66  L.  B.  A.  242,  erection  of  obstructions  below  blgb-water 
mark  in  front  of  land  of  littoral  proprietor  whose  lands  abut  on 
ocean  may  be  abated  by  proprietor  whose  access  to  ocean  is  pre* 
vented  thereby;  Crawford  Co  ▼.  Hathaway,  67  Neb.  335,  108  Am» 
8t.  Bep.  654,  93  N.  W.  784,  riparian  owner  whose  property  right» 
are  impaired  by  appropriation  of  water  is  entitled  to  compensation; 
Lathrop  ▼.  Bacine,  119  Wis.  473,  97  N.  W.  196,  holding  void  Bacine 
charter  provisions  for  erection  of  docks  at  cost  of  waterfront  owner» 
as  not  providing  for  special  benefits  accruing  to  land  owners. 

Syl.  5  (Vn,  356).    Biparian  rights  not  destroyed  by  statutes. 

Approved  in  Hume  v.  Laurel  Hill  Cemetery,  142  Fed.  565,  refusing 
to  enjoin  burials  in  cemetery  which  is  not  nuisance,  though  ordinance 
prohibits  burials « in  county;  Small  v.  Harrington,  10  Idaho,  521^ 
79  Pac.  468,  refusing  to  enjoin  construction  of  log  boom  in  navigable 
stream;  Frostburg  v.  Wineland,  98  Md.  244,  103  Am.  St.  Bep.  399^ 
56  Atl.  812,  64  L.  &.  A.  627,  holding  shade  trees  in  street  not  per  sm 
a  nuisance;  Bryan  ▼.  Chester,  212  Pa.  St.  262,  108  Am.  St.  Bep.  870^ 
61  Atl.  895,  holding  void  ordinance  prohibiting  erection  of  billboard* 
on  private  property;  Newport  News  S.  Co.  v.  Jones,  105  Ya.  510,. 
54  S.  E.  316,  rights  of  dock  company  previously  acquired  under  char- 
ter to  dredge  river  for  shipyard,  covering  part  area  assigned  for 
oysterbed^  are  prior  to  those  of  assignee. 

Distinguished  in  Helena  v.  Kent,  32  Mont.  289,  80  Pac.  260,  up- 
holding city  ordinance  making  it  duty  of  occupant  of  premises  tO' 
keep  sidewalk  free  from  ice  and  snow. 

Syl.  7  (Vn,  358).  Bestraining  taking  property  without  compensa- 
tion. 

Approved  in  Wheeling  etc.  B.  B.  Co.  v.  Town  of  Triadelphia,  5S 
W.  Ya.  509,  52  S.  £.  508,  enjoining  forfeiture  of  street  railway 
franchise  for  alleged  failure  to  perform  conditions.  See  107  Am.  St. 
Bep.  221,  note. 

(Yn,  352.)  Miscellaneous.  Cited  in  Matheny  v.  Aiken,  68  S.  C. 
177,  47  S.  £.  61,  city  is  corporate  entity  capable  of  being  sued. 

10  Wall.  519-537,  19  L.  1002,  BBOBST  v.  BROCK. 

Syl.  6  (YH,  362).    Mortgage  sale  passes  mortgagee's  title. 

Approved  in  Chesapeake  Beach  By.  Co.  v.  Washington  etc.  B.  B. 
Co.,  199  U.  S.  251,  50  L.  178,  26  Sup.  Ct.  25,  deed  from  trustee  in 
mortgage  conveys  whatever  title  he  had,  though  it  recites  foreclos- 
ure decree;  Equitable  Mortgage  Co.  v.  Gray,  68  Kan.  102,  74  Pac. 
615,  mortgage  foreclosure  purchaser  is  subrogated  to  mortgagee '» 
rights. 


Kotes  OIL  V.  8.  Eeports.  10  Wall.  537-566 

10  Wall  537*540,  W  lU  lOOT,  BETHELL  r.  DEMAEET, 

Syl.  1  (Vn,  363).  Review  of  state  deciiions— Federal  queitlon. 
Approved  in  Chicago  etc.  R.  B.  Co.  v,  Newell,  198  U.  8.  570,  40  L. 
1171,  25  Sop.  Ct.  801,  following  rule;  French  v.  Taylor,  199  IJ,  8, 
277,  50  L.  192,  26  Sup.  Ct.  76,  state  decision  that  formalitiea  required 
by  tax  lawa  were  fully  observed  does  not  present  federal  queatioD. 
See  97  Am.  8t.  Eep.  720,  note, 

10  Wall.  541543,  19  L.  981,  EX  PABTE  QRAHAM. 
SjL  2  (VII,  364).    Review  of  confiscation  proceedings. 
See  111  Am.  8t-  Rep.  934,  note. 

10  Wall.  553-556,  19  U  998,  PENNSYLVANIA  ▼.  QUICKSILVER 
MIN,  CO. 

Sjl.  1  (Vn,  365).     Averment  of  citizenship  of  corporation* 
Approved   in  Knight   v.   Lutcher   etc.   Lumber   Co.,   136  Fed.    406, 
69  C.  C.  A.  248,  for  purposes  of  federal  juriadictton  it  must  be  al- 
leged that  corporation  ij  created  by  laws  of  other  state, 

Syl.  2  (VII,  365).     Supreme  court — Suit  by  state. 

Approved  in  Oregon  v.  Hitchcock,  202  U.  S.  68,  50  L.  938,  26  Sup. 
Ct.  568^  state  cannot  sue  Secretary  of  Interior  in  supreme  court  to 
restrain  allotment  and  patenting  in  severalty  swamp  lands  in  In- 
dian reservation. 

10  Wall.  557-566,  19  L.  999,  THE  DANIEL  BALL. 

Syl.  2  (Vn,  365),    Test  of  navigable  waters. 

Approved  in  Minnesota  Canal  etc.  Co.  v.  Koochiching  Co.,  97  Minn. 
443,  107  N.  W.  410,  following  rule;  United  States  v.  Wishkah  Boom 
Ce.,  136  Fed.  45,  48,  68  C.  C.  A.  592,  river  navigable  for  some  distance 
by  small  boats  is  navigable,  though  used  chiefiy  for  floating  logs; 
State  V.  Twiford,  136  N.  C.  606,  48  S.  E.  587,  applying  rule  in  up- 
holding instructions  in  prosecution  for  obstructing  navigable  stream. 

Syl.  6  (VII;  369).     When  interstate  commerce  commences. 

Approved  in  United  States  v,  Geddes,  131  Fed,  453,  65  C.  C.  A. 
320,  holding  local  railroad  refusing  interstate  traffic  except  under 
local  bill  of  lading,  by  wbtch  road  assumed  payment  of  other  roads' 
charges,  not  engaged  in  interstate  commerce. 

Syl.  7  (Vn,  369)*  Interstate  commerce— Employment  of  independ- 
ent agencies. 

Approved  in  United  States  v,  Geddes,  131  Fed.  454,  65  C.  C.  A, 
,320,  holding  local  railroad  refusing  interstate  traffic  except  under 
bill  of  lading^  by  which  road  assumed  payment  of  other  roads' 
charges,  not  engaged  in  interstate  commercflh 
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10  Wall.  566-577,  19  L.  1029,  LIVEBPOOL  INS.  CO.  v.  MASSACHU- 
SETTS. 

Syl.  2  (VII,  371).    Equal  protection — Corporation  not  citizen. 

Approved  in  Miller  t.  Ahrens,  150  Fed.  656,  under  West  Virginia 
laws  relating  to  foreign  religions  societies,  trust  created  by  will  for 
benefit  of  foreign  religious  corporation,  involving  grant  of  land  in 
West  Virginia,  is  void;  Kirven  v.  Virginia-Carolina  Chemical  Co., 
145  Fed.  292,  failure  of  foreign  corporation  to  comply  with  state 
statute  imposing  conditions  on  right  to  do  business  in  state  does  not 
make  contracts  void. 

Syl.  3  (Vn,  372).    Foreign  corporation  as  corporation  here. 

Approved  in  dissenting  opinion  in  Warren  r.  Pirn,  66  N.  J.  Eq. 
418,  59  Atl.  797,  majority  holding  void,  voting  trust  in  stock  of  local 
corporation  claimed  by  foreign  corporation;  Metropolitan  Life  Ins. 
Co.  V.  Board  of  Assessors,  115  La.  706,  39  So.  849,  arguendo. 

10  Wall.  583-589,  19  L.  1036,  STOVALL  ▼.  BANKS. 

Syl.  3  (Vn,  374).    Conclusiveness  of  decree  against  administrator. 

Approved  in  Conway  v.  Carter,  11  N.  M.  433,  68  Pac.  944,  and 
Greer  v.  McNeal,  11  Okl.  529,  69  Pac.  894,  both  following  rule; 
United  Brethren  v.  Akin,  45  Or.  250,  77  Pac.  748,  66  L.  B.  A.  654, 
sureties  on  executor's  bond  who  executed  same  without  knowledge 
of  his  indebtedness  to  testator  are  liable  under  decree  of  distribution 
for  such  debt  which  was  charged  against  him  in  account  as  money 
in  his  hands. 

10  Wall.  589593,  19  L.  1038,  STAGG  v.  CONN.  MUT.  INS.  CO. 

Syl.  3  (Vn,  375).    Insurance  agents — ^Bight  to  renewal  premiums. 

Approved  in  Chase  ▼.  N.  T.  Life  Ins.  Co.,  188  Mass.  273,  74  N.  E. 
326,  where  insurance  agency  contract  providing  for  payment  of  com- 
missions or  renewals  for  five  years,  if  agency  continued  so  long,  agent 
fired  before  five  years  not  entitled  to  such  commissions. 

10    Wall.    604676,    19   L.    1008,    MEBCH ANTS'    BANK    v.    STATE 
BANK. 

Syl.  1  (Vn,  376).     When  directed  verdict  proper. 

Approved  in  Parks  v.  Southern  By.  Co.,  143  Fed.  278,  and  Huntt 
V.  McNamee,  141  Fed.  294,  both  upholding  refusal  of  voluntary  non- 
suit after  plaintiff  had  concluded  his  evidence  and  defendant's  mo- 
tion for  direction  of  verdict  had  been  sustained. 

SyL  4  (Vn,  377).    Estoppel  of  corporation  to  deny  contract. 

Approved  in  Sturdevant  Bros.  &  Co.  v.  Farmers'  etc.  Bank,  69 
Neb.  240,  95  N.  W.  826,  holding  cashier  cannot  obligate  bank  hf 
■igning  replevin  bond  in  action  between  third  parties. 
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S7I  5  (Vn,  370)*    Liabtlity  of  corporation  for  acts  of  agents. 

Approved  in  Hier  v.  Miller,  68  Kan.  268,  75  Pac.  80,  63  L.  E,  A, 
952,  where  bank  cashier  attempts  to  pay  individual  debts  by  eoter- 
ing  same  upon  passbook  of  creditor,  who  is  depositor,  so  that  they 
Are  checked  oat,  bank  may  recover  amount  from  creditor. 

8yL  6  (Vn,  380).    Corporation's  liability  for  agents*  torts. 

Approved  in  Stewart  v.  Wright^  147  Fed.  328,  applying  rule  where 
bank  officials  participated  in  conspiracy  to  swindle  by  means  of  fake 
footrace. 

BjL  7  (Vn,  380).    Liability  created  by  certified  check. 

Approved  in  Union  Trust  Co.  v,  Preston  Nat.  Bank,  136  MicKi 
462,  99  N.  W.  399,  holding  certified  check  valid  in  hands  of  bona 
fide  holder,  though  drawer  had  no  funds  in  bank  when  certified; 
Johnston  etc.  Co.  v.  National  Bank  of  Guthrie,  4  OkL  26,  44  Pac. 
195»  applying  rule  where  president  of  national  bank  entered  into 
conspiracy  to  defraud  third  persons^  and  carried  out  fraudulent  de* 
sign,  through  his  relations  with  bank;  State  v.  Miller,  47  Or,  566, 
85  Pac.  82,  applying  rule  in  prosecution  of  bank  cashier  for  drawing 
and  certifying  personal  check  when  he  had  no  deposits. 

8yL  8  (YII,  381).    When  bank  check  du«. 

Approved  in  Elliott  ▼.  Capital  City  State  Bank,  128  Iowa,  278, 
103  N.  W.  77S,  certiScate  of  deposit  is  not  due  and  payable  until 
actaal  demand  is  made. 

8yl.  9  (Vn,  381).    Bank  check  not  bill  of  exchange. 

Approved  in  United  States  v.  Green,  136  Fed.  645,  648,  650,  bank 
check  is  not  *' obligation  for  payment  of  money"  within  Eev.  St., 
I  5451,  punishing  bribery, 

Syl.  11  (Vn,  382).     Evidence  of  usage  to  explain  ambiguities. 

Approved  in  Harding  v.  Cargo  etc.  of  Coal,  147  Fed,  976,  provision 
of  charter  to  carry  coal  that  vessel  to  have  turn  in  loading  does  not 
make  part  of  contract  port  custom  of  giving  preference  to  steameri 
filling  bunkers. 

10  Wall.  676^684,  19  L.  1040,  MARSH  v.  FULTON  COUNTY. 

Syl.  3  (VII,  383).     Purchaser  of  bonds  must  examine  officers'  acts. 

Approved  in  Green  Co.  v.  Shortell,  116  Ky.  126,  76  8.  W,  254, 
holding  county  could  plead  noncompliance  with  statute  in  defense 
to  action  by  bona  fide  holder  of  aid  bonds  containing  no  recital  as 
to  authority  of  officers  to  issue  same. 

Syl.  5  (YII,  386).    Compelling  municipality  to  restore  loan. 

Approved  in  Luther  v.  Whpeler,  73  8.  C.  95.  52  S.  K.  878,  upholding 
right  to  recover  of  town  money  received  on  note  for  erecting  public 
building^  though  note  was  invalid. 
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Syl.  6  (Vn,  387).    Batification  of  illegal  county  bonds. 

Approved  in  Wormstead  ▼.  Lynn,  184  Mass.  428,  68  N.  E.  843, 
where  one  entered  into  contract  with  official  undertaking  to  act  for 
city,  city  not  estopped  to  deny  official's  authority  by  proof  that 
same  officer  had  made  similar  contracts  which  had  been  ratified. 

Syl.  7  (Vn,  387).  Agency — ^Ratification  is  equivalent  to  prior  au- 
thority. 

Approved  in  Marion  Water  Co.  v.  City  of  Marion,  121  Iowa,  322» 
96  N.  W.  888,  holding  city  liable  on  hydrant  rental  contract. 


XI  WALLACE. 


11  WM.  1-36,  20  L.  90,  NEW  ENGLAND  ETC.  INS.  CO.  v.  DUN- 
HAM. 

Syl.  4  (YII,  388).    Scope  of  admiralty  jurisdiction. 

Approved  in  Erie  etc.  Transp.  Co.  v.  Erie  B.  Co.,  142  Fed.  12, 
upholding  admiralty  jurisdiction  over  suit  to  enforce  contribution 
in  favor  of  one  of  two  colliding  vessels  against  other  for  damages 
to  cargo  owner,  paid  by  libelant. 

Syl.  6  (VII,  389).    Admiralty— What  are  maritime  contracts. 

Approved  in  North  German  F.  Ins.  Co.  v.  Adams,  142  Fed.  440, 
following  rule;  Bowers  Hyd.  P.  Co.  v.  Federal  Cont.  Co.,  148  Fed. 
293,  upholding  admiralty  jurisdiction  over  suit  for  hire  of  dredge  * 
generally  used  for  maritime  purposes,  though  temporarily  used  for 
land  transaction  in  dredging  stream;  The  Conveyor,  147  Fed.  590^ 
wliere  proceeds  of  insurance  money  paid  to  custodian  to  pay  for 
raising  boat,  repairs  and  supply  liens,  and  pay  remainder  to  mort- 
gagee, and  boat  raised  but  not  repaired,  and  sold  by  his  claimants, 
contract  was  maritime;  United  States  Shipping  Co.  v.  United  States, 
146  Fed.  919,  upholding  admiralty  jurisdiction  over  suit  against 
United  States  under  Comp.  St.  1901,  p.  752,  based  on  maritime  con- 
tract of  affreightment. 

Syl.  7  (YII,  391).    Marine  insurance  is  maritime  contract. 

Distinguished  in  Graham  v.  Oregon  etc.  Nav.  Co.,  134  Fed.  464^ 
denying  admiralty  jurisdiction  of  suit  for  breach  of  traffic  agree- 
ment between  railroad  and  steamship  company. 

11  Wall.  39-65,  20  L.  67,  VIBGINIA  v.  WEST  VIRGINIA. 

Syl.  1  (Vn,  392).  Supreme  court's  original  jurisdiction  in  boun- 
daries. 

Cited  in  State  v.  Faudre,  54  W.  Va.  125,  135,  102  Am.  St.  Bep^ 
927,  46  &  E.  270,  274,  63  L.  B.  A.  877,  arguendo. 
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11  Wall  88-95,  20  L.  153,  UNITED  STATES  ▼,  TYNEN. 

Byh  2  (Vn,  398).     Statutea^Eepeali  by  implication* 

Approved  in  TJnited  States  v.  Cardiah,  145  Fed,  245,  conatnilng  23 
8tat.  385^  and  Bev.  St.,  S  2143,  relating  to  arson  on  reservation 
within  state;  Utter  ▼*  Franklin,  7  Arie.  309,  64  Fac.  430,  Laws 
1899,  Aet  No.  32,  repealing  territorial  acts  creating  funding  debt 
«ommission,  is  void;  Pratt  Institute  ▼.  City  of  New  York,  183  N. 
Y.  157,  75  N.  E.  1121,  Laws  1896,  p,  797,  c.  908,  §  4,  subd.  7,  ex- 
empting realty  of  edocational  institutions  used  exclusively  for  cor- 
porate purposes  repeals  special  act  granting  tax  exemption  to  edu- 
cational corporations;  dissenting  opinion  in  Lang  v.  United  States, 
133  Fed.  207,  6<J  C.  C.  A,  255,  majority  holding  f  28  of  Immigration 
Act  of  1903  applies  to  prosecutions  thereafter  begun  under  old  laW| 
based  on  acts  committed  prior  to  its  repeal. 

SyL  8  (Vn,  400),     Bepeal  of  statute  ends  jurisdiction. 

Approved  in  United  States  v,  Sena,  12  N,  M.  414,  78  Fac.  63,  re* 
peal  of  Laws  of  1901,  p.  190,  c.  99,  deprived  supreme  court  of  juris- 
dietion  over  eriminal  appeals  not  taken  during  term. 

11  Wall.  96  108,  20  L.  155,  CITY  OF  NEW  ALBANY  v.  BUBKB. 

SyL  7  (Vn,  403).    Limitations — Means  of  detecting  fraud. 

Approved  In  German  Sav.  Bank  v.  I>es  Moines  Nat.  Bank,  122  Iowa, 
745,  98  N.  W.  609,  where  bank  cashier  gave  notes  in  individual  capacity 
and  as  treasurer  of  a  company  to  third  party  with  bank's  guaranty, 
and  bank  paid  them  before  maturity,  four  years'  delay  by  Imnk  in 
suing  to  recover  money  so  paid  because  it  was  represented  to  it  that 
notes  had  been  discounted  in  usual  course  was  laches. 

11  Wall.  108*112,  20  L.  05,  DOWS  v.  CITY  OF  CHICAGO. 

Syl  1  (yH,  403).  Illegality  of  tax  not  ground  for  eo joining  col* 
lection. 

Approved  in  Illinois  Life  Ins.  Co.  ▼.  Newman,  141  Fed.  451,  452, 
refusing  to  enjoin  collectioa  of  illegal  state  tax;  dissenting  opinion  in 
San  Francisco  Nat.  Bank  v.  Dodge,  197  U.  S.  110,  111,  49  L.  686,  687, 
25  Sup.  Ct.  384,  majority  holding  taxation  of  national  bank  shares  at 
market  value  under  Cal.  Pol.  Code,  $9  3608-3610,  is  discriminatory  in 
view  of  exelusioa  of  intangible  elements  of  value  in  assessing  state 
banks. 

SyL  5  (Vn,  407).    Effect  of  dismissal  on  cross-bill. 

Approved  la  Gilmore  v.  Bort,  134  Fed.  662^  in  suit  for  cancellation 
of  bond  given  to  indemnify  corporation  and  its  treasurer,  cross-bill  by 
tereaaurer  setting  up  validity  of  bond  and  praying  for  release  on  his 
own  bond  if  it  is  valid  does  not  entitle  treasurer  to  object  to  dismissal 
^f  suit 
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11  WaU.  113129,  20  L.  222,  THE  OOLLECTOB  v.  DAT. 

S7L  1  (Vlly  407).    State  taxes  on  government  instrumentalities. 

Approved  in  Mosely  y.  State,  115  Tenn.  59,  86  S.  W.  716,  interest 
on  government  bonds  not  taxable  by  states  as  income;  dissenting  opin- 
ion in  South  Carolina  v.  United  States,  199  U.  S.  468,  50  L.  272,  26 
Sup.  Ct.  110,  majority  holding  government  may  exact  revenue  license 
from  dispensing  agent  of  state  which  has  taken  charge  of  liquor  busi- 
ness. 

Limited  in  South  Carolina  v.  United  States,  199  U.  S.  459,  50  L.  269, 
26  Sup.  Ct.  110,  government  may  exact  revenue  license  from  dispensing 
agent  of  state  which  has  taken  charge  of  liquor  business. 

Distinguished  in  Sackett  v.  McCaffrey,  131  Fed.  222,  65  C.  C.  A.  205, 
notary's  certificate  of  acknowledgment  of  homestead  declaration  is  sub- 
ject to  stamp  tax  under  War  Bevenue  Act,  {  13. 

SyL  2  (VII,  408).    Federal  tax  on  state  officer's  salary. 

Approved  in  dissenting  opinion  in  South  Carolina  v.  United  States, 
199  U.  S.  466,  50  L.  272,  26  Sup.  Ct.  110,  majority  holding  government 
may  exact  revenue  license  from  dispensing  agent  of  state  which  has 
taken  charge  of  liquor  business. 

Limited  in  South  Carolina  v.  United  States,  199  U.  8.  453,  50  L.  266, 
26  Sup.  Ct.  110,  government  may  exact  revenue  license  from  dispens- 
ing agents  of  state  which  has  taken  over  liquor  business. 

11  Wall.  J29-135,  20  L.  160,  WESTEBN  TBANSPORTATION  CO.  T. 
DOWNEB. 

Syl.  3  (VII,  410).    Carriers — Avoidable  danger  presumes  negligence. 

Approved  in  Cau  v.  Texas  etc.  By.  Co.,  194  U.  S.  432,  48  L.  1057,  24 
Sup.  Ct.  663,  burden  of  showing  fire  causing  loss  was  due  to  negligence 
of  carrier  is  on  shipper  where  bill  of  lading  exempts  from  loss  by  fire; 
The  Folmina,  143  Fed.  639,  under  bill  of  lading  exempting  from  loss 
by  sea  water  or  sweating,  evidence  that  vessel  was  seaworthy  and  cargo 
properly  stowed,  and  that  damage  caused  by  seawater,  shows  good 
defense. 

SyL  4  (VII,  411).    Presumption  of  negligence  from  accident. 

Approved  in  Burr  v.  Knickerbocker  etc.  Towage  Co.,  132  Fed.  249, 
65  C.  C.  A.  554,  holding  presumption  of  negligent  towing  shown  where 
tow  grounded  on  calm  day;  Bebstock  v.  Gilchrist  Transp.  Co.,  132  Fed. 
180,  holding  collision  of  steamer  in  tow  of  two  tugs  with  moored  vessel 
due  to  fault  of  rear  tug  in  failing  to  properly  assist  steamer;  The  W. 
G.  Mason,  131  Fed.  637,  where  steamer  in  tow  of  two  tugs  stranded, 
though  she  obeyed  signals  of  leading  tug,  presumption  is  that  stranding 
due  to  fault  of  tugs;  Nashville  etc.  By.  Co.  v.  Stone,  112  Tenn.  371,  79 
8.  W.  1036,  applying  rule  where  part  of  shipment  of  hogs  dead  when 
ieUvered.    See  113  Am.  St.  Bep.  990,  992,  notfl. 
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11  WbH.  136-139,  20  L.  101,  AMY  ▼.  SUFEEVISORg. 

Syl.  2  (VII,  413).    Federal  court  cannot  enjoin  Btata 

Approved  in  Ingrabam  y.  National  Salt  Co.,  139  Fed.  690,  where, 
pending  at^chment  proceedings  in  federal  court,  state  inaolvency  pro- 
ceedings begun  and  receiTer  took  attached  property  and  sold  it,  and 
then  plaintiff  recovered  in  federal  court  and  marshal  advertised  execu- 
tion sale  of  attached  property,  state  injunction  suit  against  sole  not  en- 
joined. 

SyL  6  (VII,  414),    Honest  intentions  no  excuse  for  officer* 
Approved  in  Slate  ▼.  McClellao,  113  Tenn.  622,  85  8.  W.  269,  register 
of  deeds  is  liable  on  bond  for  failure  to  correctly  register  convejanca, 

11  Wall,  139-164,  20  L,  102,  SMITH  ▼,  SAC  COUNTY. 

SyL  2   (VII,  414).     Notes— Fraud  as  shifting  burden  of  proof. 

Approved  in  Toledo  etc.  B.  B.  Co.  t.  Star  etc.  Mills  Co.,  146  Fed. 
959^  determining  degree  of  proof  required  of  railroad  in  action  under 
Ohio  statute  making  fact  of  fire  caused  by  locomotive  sparks  prima 
facie  negligence;  Gamble  v.  Rural  Ind.  School  Dist.,  132  Fed.  521,  one 
receiving  school  bond  from  prior  bolder  for  legal  services  rendered  to 
full  value  of  bond  is  bona  6de  holder  where  bond  not  due  and  contained 
nothing  on  face  to  shovir  illegality;  Gibbs  v.  Farmers'  etc.  Bank^  123 
Iowa,  742,  99  N.  W.  706,  in  action  to  recover  overpayments  on  not© 
where  indorsements  show  such  overpayments,  burden  is  on  plaintiff 
throughout  case;  Klunk  v.  Hocking  Valley  By.  Co.,  74  Ohio  St.  134, 
77  N.  E.  754,  applying  rule  in  action  by  fireman  for  persoual  injuries 
received  in  consequence  of  defect  in  water  gauge  attached  to  his  loco- 
motive. 

11  Wall.  164-171,  20  L.  127,  THE  SAPPHTBE, 
Syl.  8  (VII,  417).    Collision  between  anchored  vessels. 
Approved  in  The  City  of  Birmingham,  138  Fed.  559^  holding  dredge 

anchored  at  night  near  center  of  narrow  channel  liable   for  collision 

with  passing  steamer. 

11   WaU.   172  178,   2  L.   179,   SUSQUEHANNA   ETC,   COAL   CO.   ▼. 
BLATCHPORD. 

SyL  1   (VII,  418).    Jurisdiction — Diversity  of  citisenship. 

Approved  in  Sweeney  ▼.  Carter  Oil  Co.,  199  XI.  B.  257,  50  L.  180,  26 
Sup.  Ct.  55,  two  citizens  of  different  states  may  sue  in  federal  court 
citizen  of  another  state;  Anderson  v.  Bassman,  140  Fed,  11,  denying 
federal  jurisdiction  over  suit  to  enjoin  diversion  of  water  by  means 
of  irrigation  ditches,  where  one  of  defendants  is  citisen  of  saiufl  state 
as  plaintm. 

Syl.  2  (VII,  419).     Diversity  of  citizenship  of  trusteea. 
Approved  in  In  re  E.  T,  Kcnney  Co.,  136  Fed,  455,  benefidal  inter- 
aet  of  assignors  in  net  proceeds  of  claims  assigned  to  committee  to  est* 
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tie  affaire,  after  adminietering  trust,  are  not  provable  In  banfamptey. 
Virginia  etc.  Power  Co.  v.  Fisher,  104  Va.  135,  136,  61  8.  E.  203,  bond- 
holder cannot  bring  suit  to  foreclose  mortgage  securing  railroad  bonds, 
unless  trustee  refuses  to  do  so. 

11  Wall.  193-199,  20  L.  110,  6ENEBES  v.  CAMPBELL. 

S7I.  2  (VII,  425).    8eal  not  necessary  to  bill  of  ezceptionB. 

Distinguished  in  Eipp  v.  Burton,  29  Mont.  102,  101  Am.  St.  Bep.  544, 
74  Pac.  87,  63  L.  B.  A.  325,  execution  issued  without  seal  maj  b% 
amended  nunc  pro  tunc 

11  WaU.  199-203,  2  L.  134,  CASE  t.  TEBBELL. 

87I.  2  (Vn,  425).    National  bank  receiver  represents  bank. 

Approved  in  Murphy  t.  Gumaer,  18  Colo.  App.  190,  70  Pae.  802, 
where  national  bank  had  made  loan  to  corporation  in  excess  of  legal 
amount,  and  its  principal  stockholder  induced  defendant  to  execute  note 
payable  to  bank  and  others  indorsed  to  it,  unauthorized  loans  being 
released  accordingly,  release  of  claim  on  loans  was  on  good  considera- 
tion. 

11  WaU.  217-238,  20  L.  50,  MAY  v.  LE  CLAIBB. 

SyL  2  (Vn,  429).    Quitclaim  deed— Bona  fide  purchaser. 

Approved  in  Lindblom  t.  Bocks,  146  Fed.  663,  applying  rule  in  ejeet- 
ment;  Mosier  v.  Momsen,  13  OkL  50,  74  Pac.  908,  arguendo. 

Distinguished  in  Martin  t.  Bagsdale,  71  S.  C.  77,  50  S.  £.  674,  fact 
that  land  conveyed  by  several  quitclaim  deeds,  where  last  two  grantors 
held  under  warranty  deeds,  does  not  affect  bona  fide  purchaser,  where 
inquiry  under  record  facts  would  not  have  discovered  facts  reUed  on 
to  defeat  his  title. 

Syl.  7  (VII,  432).    Bemedy  of  cestui  on  abuse  of  trust. 

Approved  in  Southern  Pac.  B.  Go.  v.  United  States,  133  Fed.  657,  66 
0.  C.  A.  581,  upholding  equity  jurisdiction  over  suit  by  government  to 
ascertain  what  portion  of  lands  erroneously  patented  to  railroad  have 
been  sold  to  bona  fide  purchasers  and  for  canceUation  of  lands  not  so 
disposed  of,  and  for  accounting. 

Syl.  8  (VII,  432).    Specific  performance — Adequacy  of  law  remedy. 

Approved  in  Mutual  Life  Ins.  Co.  v.  Blair,  130  Fed.  976,  granting 
specific  performance  where  life  policy  provided  that  on  assured 's  death 
settlement  should  be  had  by  issuance  of  annuity  policy. 

11  WaU.  238-243,  20  L.  114,  THE  FANNIE. 

Syl.  1   (Vn,  433).     ColUsion — Steamer  should  avoid  schooner. 

Approved  in  Brigham  v.  Luckenbach,  140  Fed.  333,  holding  tug  liable 
for  coUision  with  steamer  caused  by  jamming  of  wheel  where  it  would 
not  have  happened  if  proper  lookout  kept;   The  W.  G.  Mason,   131 
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Fed.  tZ5,  determining  liability  tot  stranding  of  tow  in  charge  of  two 
tugs. 

SyL  2  (VII,  433).    Want  of  lookout  immaterial,  when. 

ApproTed  in  Th©  Poc^moke^  150  Fed.  197»  holding  launch  not  liablt 
for  daytime  collision  for  faOnre  to  have  lookout  other  than  navigator; 
The  Fimnie  Hajden,  137  Fed.  283^  284,  schooner  at  fault  where  only 
two  men  on  deck  were  furling  saU,  though  privileged  vessel  bad  no 
proper  lookout 

11  WalL  844256,  20  U  86,  LEVY  t.  8TEWAET. 

SyL  1  (Til,  434).     Limitation  statutes  are  of  repOM. 

Approved  in  Lynchburg  etc.  Mill  Co.  v.  Travelers'  Ins.  Co.,  140  Fed. 
724,  conduct  of  insurance  company  inducing  delay  in  bnnging  suit 
beyond  time  limit  in  policy  for  stated  purpose  of  investigating  claim 
anapenda  operation  of  time  limit, 

11  Wall.  25Q-268,  20  L.  80,  McVEIGH  t.  UNITED  STATES, 

SyL  2  (VII,  435).     Alien    enemy  entitled  to  all  judicial  remedies. 

Approved  in  Eeele  v.  Keele,  118  Mo.  App.  275,  94  S.  W.  780,  heir 
whose  application  to  be  heard  in  opposition  to  allowance  of  claim 
against  decedent's  estate  may,  under  Bev.  St.  1899,  §  214,  move  to 
vacate  order  allowing  claim;  Youst  v.  Willis,  5  Okl.  416,  49  Pac.  1014, 
upholding  act  of  1895,  providing  for  entry  of  judgment  on  appeal  bond 
on  motion  and  notice,  when  applied  to  appeal  bond  ej^ecutrd  prior  to 
passage  of  act;  dissenting  opinion  in  Daniels  v.  Horner^  139  N.  G.  268, 
61  fl.  E.  1010,  3  L.  B.  A.  (N.  S.)  997,  majority  upholding  Acts  1905, 
e.  292,  reguUting  fiaberies  and  providing  for  seizure  of  illegal  ish  nets. 

Distinguished  in  Bennett  ▼.  Bennett,  16  Okl.  184,  83  Pac.  556,  up- 
holding default  divorce  decree  where  alimony  pendente  lite  not  paid  and 
defaulting  defendant  without  answering  asks  leave  to  defend  on  merits, 
which  leave  ia  denied  unless  alimony  paid. 

^L  3  (VII|  437).    Alien  naay  sue  and  be  sued. 

Distinguished  in  Bennett  r.  Bennett,  16  OkL  180,  83  Pac.  555,  uphold- 
ing default  divorce  decree  where  defendant  not  answering  was  denied 
leave  to  defend  on  merits  unless  alimony  order  complied  with. 

11  WalL  268-331,  20  L.  135,  MILLEE  t.  UNITED  STATEa 
SyL  10  (VII,  439),     Effect  of  default  in  admiralty. 

Approved  in  Dow  dell  v.  United  States  District  Court,  139  Fed.  446, 
where  proceedings  for  limitation  of  liability  have  been  terminated  by 
final   decree,  court  cannot   reopen  proceedings   to   allow   nonappearing 
claimants  to  prove  claims, 
IS 
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11  Wall.  356-369,  20  L.  167,  THE  DISTILLED  SPIRITS. 

S7I.  4  (VII,  442).    Statutes  in  pari  materia  construed  together. 

Approved  in  Christie  Street  etc.  Co.  v.  United  States,  136  Ped.  333^ 
69  C.  C.  A.  464,  action  against  gOYemment  on  claim  to  recover  internal 
taxes  illegally  exacted,  which  has  been  presented  but  not  approved  hj 
commissioner,  is  barred  in  two  years. 

S7I.  6  (Vn,  443).    Agent's  knowledge  is  principal's. 

Approved  in  Aetna  Indemnity  Co.  v.  Ladd,  135  Fed.  647,  68  C.  C.  A. 
274,  upholding  instructions  relative  to  presumption  of  authority  of  gen- 
eral agent  of  surety  company;  Modem  Woodmen  of  America  v.  Colman, 
68  Neb.  664,  94  K.  W.  816,  applying  rule  to  knowledge  of  agent  of 
mutual  benevolent  association. 

SyL  7  (Vn,  445).    Presumption  that  agent  has  told  principal. 

Approved  in  Dight  v.  Chapman,  44  Or.  278,  75  Pac.  589,  65  L.  B.  A. 
793,  knowledge  of  bankruptcy  proceedings  acquired  by  cashier  of  bank, 
which  is  bankrupt's  creditor,  is  imputed  to  creditors  of  insolvent  cor- 
poration, of  which  bankrupt  is  stockholder  and  of  which  cashier  is  re* 
cciver. 

SyL  8  (Vn,  445).    Notice  to  agent  is  notice  to  principal. 

Approved  in  American  Bonding  Co.  v.  Spokane  etc.  Loan  Society,. 
130  Ped.  741,  65  0.  0.  A.  121,  knowledge  of  president  of  loan  society  • 
that  secretary  was,  at  time  of  indemnity  policy,  indebted  to  com- 
pany if  not  breach  of  warranty  in  policy  that  secretary  was  not  so 
indebted;  In  re  Pease,  129  Ped.  455,  where  trust  company,  through  its 
attorney,  who  also  acted  for  certain  creditors  of  merchant,  who  was 
actually  insolvent,  loaned  merchant  money  on  borrower's  stock,  with 
which  certain  creditors  paid  in  full,  mortgage  was  void  as  preference 
under  Bankr.  Act,  §  67e;  SchoUay  v.  Moffit-West  Drug  Co.,  17  Colo. 
App.  134,  67  Pac.  184,  applying  rule  where  agent  of  seller  at  time 
of  sale  to  another  agent  was  advised  of  latter  agent's  lack  of  au- 
thority to  purchase. 

11  Wall.  369-378,  20  L.  172,  FIRST  NAT.  BANK  ▼.  LANIEB. 

Syl.  6  (VII,  448).  National  bank  shareholder  selling  during  in- 
solvency. 

Approved  in  McDonald  v.  Dewey,  202  U.  S.  520,  535,  50  L.  1132, 
1139,  26  Sup.  Ct.  731,  stockholder  in  national  bank,  who,  with  knowl- 
edge of  its  insolvency,  transfers  shares  to  financially  irresponsible 
vendee,  cannot  escape  stockholder's  liability;  Third  Nat.  Bank  v. 
Buffalo  German  Ins.  Co.,  193  U.  S.  591,  48  L.  804,  24  Sup.  Ct.  524, 
national  bank  cannot  forbid  transfer  of  its  shares,  without  consent 
of  directors,  by  stockholder  while  he  is  indebted  to  bank. 

Distinguished  in  Bridge  v.  National  Bank  of  Troy,  185  N.  Y.  150^ 
77  K.  B.  1006,  national  bank  acquires  no  equitable  lien  as  against 
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indebted  stodchoTder  on  his  diBtributive  ihare  of  assets  on  liquida- 
tion of  bank's  affairs. 

Syl.  7  (Vn,  448),  Stock  certificates  approximate  negotiable  in- 
fitruments. 

Approved  in  Easton  Nat,  Bank  r,  American  Brick  etc.  Co.,  69  N, 
X  Eq.  335,  60  Atl,  58,  bona  fide  transferees  of  slock  certificates  re- 
citing that  they  are  fully  paid  up  are  not  liable  to  creditors  where 
they  jvere  ignorant  that  original  subscribers  had  not  paid  in  full. 

StL  10  (Vn,  451).  National  banks— Stock  transfers  without  snr* 
render. 

Approved  in  First  Nat.  Bank  v.  StriblJug,  16  OkL  56,  57,  86  Pac. 
517,  corporate  shares  cannot  be  reissued  without  surrender  of  original 
tertificate;  dissenting  opinion  in  Monahan  t.  Monahan,  77  Vt  151, 
59  Atl.  174,  70  L.  B.  A.  935,  majority  holding  complainant  seeking  te 
impress  with  trust  securities  which  had  been  secretly  obtained  from 
him,  not  denied  relief  because  seeuritiea  put  in  defendant's  name  to 
evado  taxation. 

11  Wall.  391-395,  20  L.  190,  SECOND  NAT.  BANK  v.  HUNT. 
SyL  1  (VII,  453).     Instructions  cannot  assume  what  not  proven. 
Approved  in  Semet-Solway  Co.  v,  Wilcox,  143  Fed*  840,  applying 

rule  in  action  for  breach  of  contract  of  employment. 

8yL  2  (yn^  453).     Oral  agrreement  by  debtors  to  sell  personalty. 

Approved  in  Feely  v.  Bryan,  55  W.  Va.  588,  47  8.  E.  308,  where 

one  loaned  money  to  another  on  agreement  that  certain  property  waa 

to  be  mortgaged  to  secure  loan,  and  later  borrower  makea  mortgagCp 

it  is  not  good,  preference  as  other  debts  existing  at  date  of  mortgage^ 

Syl.  4  (VII,  453).     Chattel  mortgage  permitting  sale  of  goods. 

BistinguiBhed  in  In  re  Burnham^  140  Fed.  929,  provieion  of  mort- 
gage permitting  sab  of  mortgaged  goods  in  usual  course  of  business 
does  not  render  it  void  as  to  af  ter-acquired  goods* 

11  Wall.  395  411,  20  L.  116,  KISSOUBI  v.  KENTUCKY. 

Sjh  2  (VII,  454).     Boundary  of  Kentucky  middle  of  Mississippi. 

Approved  in  Louisiana  v.  MisaiBBippi,  202  U.  S.  54,  50  L,  932,  26 
Sup.  Ct.  408»  long  acquiescence  in  assertion  of  particular  boatidtry 
between  states  and  exercise  of  sovereignty  over  territory  within  it 
ts  conclusive. 

Syl.  3  (VU,  455).     State  boundary  once  fixed — Changes  in  river. 

Approved  in  Mii^souri  v.  Nebraska,  196  U.  S.  35,  49  L.  375^  25  Sup, 
Ct,  155,  applying  rule  in  determining  boundary  between  Missouri 
and  Nebraska;  Moore  v.  McGuire,  142  Fed.  791 »  792,  799,  deteTmining 
t»undarj  between  Arkansas  and  Mississippi,   with   reference  to  sovet^ 
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eignty  oyer  island  in  river;  Foppiano  t.  Speed,  118  TeniL  173,  8S 
8.  W.  223,  one  engaged  in  selling  liquor  on  steamer  making  regular 
trips  to  port  in  another  state  is  subject  to  tax  imposed  bj  Acts 
1901,  p.  214,  while  boat  was  in  this  state. 

87I.  4  (Vn,  455).    Maps  and  books  as  evidence. 

Approved  in  Moore  v.  McGuire,  142  Fed.  793,  determining  bound- 
ary between  Arkansas  and  Mississippi,  with  reference  to  sovereignty 
over  island  in  river. 

11  WaU.  411416,  20  L.  191,  THE  MONTELLO. 

S7I.  2  (Vn,  455).    What  is  navigable  water  of  United  States. 

Approved  in  United  States  v.  Union  Bridge  Co.,  143  Fed.  378,  Alle- 
gheny river  is  navigable  waterway  of  the  United  States;  State  v. 
Twiford,  136  N.  G.  606,  48  S.  E.  587,  upholding  instructions  defining 
navigable  stream,  in  prosecution  for  obstructing  same;  Birch  v. 
King,  71  K.  J.  L.  394,  59  Atl.  11,  plea  to  jurisdiction  averring  that 
cause  of  action  arose  upon  navigabile  waters,  is  insufficient;  Mani- 
gault  V.  Springs,  199  U.  S.  478,  50  L.  277,  26  Sup.  Gt.  127,  arguendo. 

11  WaU.  423-432,  20  L.  192,  ST.  LOUIS  v.  WIGGINS  FERBY  CO. 

Syl.  1  (Vil,  457).  BiU  of  exceptions  unnecessary  where  special 
findings. 

Approved  in  Webb  v.  National  Bank  of  Bepublic,  146  Fed.  719, 
f  oUowing  rule. 

Syl.  3  (VII,  457).  Exercise  of  corporate  franchise  extra  terri- 
torially. 

Cited  in  Kansas  City  etc.  By.  Co.  v.  Stevenson,  135  Fed.  554, 
arguendo. 

Syl.  4  (Vn,  458).  Legislature  decides  mode  and  extent  of  taxa- 
tion. 

Approved  in  Union  etc.  Transit  Co.  v.  Kentucky,  199  U.  S.  205, 
50  L.  154,  26  Sup.  Ct.  36,  holding  void  Kentucky  tax  on  Kentucky 
railroad's  rolling  stock  permanently  located  in  other  state;  Flowei* 
ree  etc.  Go.  v.  Lewis  k  Clark  Co.,  33  Mont.  38,  81  Pac.  400,  where 
corporation  owning  cattle  which  grazed  in  county  where  its  business 
manager  resided  drove  them  elsewhere  for  feeding  with  intention  to 
return  them,  cattle  not  taxable  in  latter  county;  Harrell  v.  Speed, 
113  Tenn.  228,  106  Am.  St.  Bep.  814,  81  S.  W.  841,  one  running  bar 
on  vessel  belonging  to  Arkansas  corporation  and  plying  between 
Arkansas  and  Tennessee  is  liable  to  Tennessee  license  tax  while 
running  bar  in  Tennessee. 

Distinguished  in  Prairie  Cattle  Co.  v.  WiUiamson,  5  Okl.  494,  49 
Pac.  939,  where  cattle  owned  in  another  state  grazed  in  this  state 
during  entire  year,  they  are  taxable  here  .though  already  listed  i» 
Other  state. 
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Sfl  7  (Vn,  458).    What  is  lonie  port  of  vesBel. 

Approved  in  Ayer  etc.  Tie  Co.  v.  Kentueky,  202  U.  8.  421,  50  L, 
1087,  26  Sup.  Ct.  678,  mle  not  changed  by  Comp.  8t  l&Ol,  p.  2831, 
§21, 

11  Wall.  438*442,  20  L.  197,  IN8UBANCE  CX).  t.  WEIDIL 
Syl  2  (VII,  460).     What  evidence  shoald  go  to  jnry. 
Approved  in  Texas  4  P.  By.  Co,  v.  Coutouric,  135  Fed.  469,  68  C. 
C.  A.  177,  where  destruction  of  cotton  by  fire  while  piled  on  dock  was 
alleged  to  have  been  caused  by  negligent  method  of  piling,  evidence 
of  habitual  intoxication  of  superintendent  is  admissible. 

87L  4  (Vn,  461).    Presumption  defined. 

Approved  in  Wabash  R.  Co.  v.  De  Var,  141  Fed.  &34,  applying  mis 
to  instructions  as  to  presumption  of  negligence  in  action  for  death 
caused  by  collision. 

11  Wall.  459  483,  20  h.  199,  GALTE8T0N  B.  R.  t.  COWDBEY. 

Syl.  10  (VIl,  465).  Corporation  mortgage  of  after-acquijed  prop- 
erty— Estoppel, 

Approved  in  Pere  Marquette  B.  B.  Co.  v.  Graham,  136  Mich.  449, 
99  N,  W.  410,  construing  railroad  mortgage  covering  present  and 
after-acquired  property,  as  covering  after- acquired  lot  adjacent  to 
main  line« 

SyL  14  (VII,  467).    Mortgage  covers  rails  put  on  subsequently. 

Approved  in  Misiouri  Pac.  By.  Co.  v.  Bradbury^  106  Mo«  App.  458, 
79  8.  W.  968,  where  railroad  granted  right  of  way  afterward  aban* 
dons  road  without  removing  rails,  they  become  property  of  owner 
of  land. 

11  Wall.  484  488,  20  L.  207,  FOBSYTH  v.  WOOM. 
Syl,  1  (Vn,  471).     Partner's  joint  contract  not  firm  liability* 
Approved  in  In  re  Welaenbpfg^  131  Fed.  518,  joint  debts  of  part- 
ners comprising  bankrupt  firm  are  not  provable  against  firm  estate 

10  share  equally  with  firm  creditors. 

SyL  2  (Vn,  471).    Priority  of  firm  debts  on  firm's  bankruptcy. 

Approved  in  In  re  Weisenberg,  131  Fed'.  519,  520,  joint  debts  of 
partners  composing  bankrupt  firm  are  not  provable  against  firm  es- 
tate to  share  equally  with  firm  creditors. 

11  Wall,  493  507,  20  L.  170,  STEWABT  v.  KAHK 

BjU  2  (Vn,  473).     Omitted  parti  in  Bevised  Statutes. 
Approved  in  Succession  of  Dopre,  116  La,  1094,  41  So.  325,  Apply* 
Ing  rule  in  eoostruing  statutes  relatiDg  to  adoption;  Dry  den  v,  Pitts* 
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burg  etc.  By.  Co.,  208  Pa.  St.  323,  57  AtL  713,  constrning  sUtntes 
and  holding  railroad  in  widening  lines  may  condemn  dwelling. 

8yl.  6  (Vn,  474).    Effect  of  Bebellion  on  statute  of  limitations. 
See  111  Am.  St.  Bep.  455,  note. 

11  Wall.  508-515,  20  L.  211,  UNITED  STATES  v.  WILEY. 

Syl.  2  (Vn,  476).    Statutes  of  limitation  are  of  repose. 

Approved  in  Lynchburg  etc.  Mill  Co.  v.  Travelers'  Ins.  Co.,  140 
Fed.  724,  conduct  of  insurance  company  inducing  delay  in  bringing 
suit  beyond  time  limit  in  policy,  for  stated  purpose  of  investigating 
claim,  suspends  operation  of  time  limit. 

Syl.  3  (Vn,  476).    Suspension  of  statute  of  limitations. 

Approved  in  Alice  E.  Min.  Co.  v.  Blanden,  136  Fed.  255,  applying 
principle  to  suit  on  note  where  maker  died  after  maturity;  Cobb  v. 
Houston,  117  Mo.  App.  653,  94  S.  W.  301,  statute  of  limitations  is 
suspended  during  defendant's  nonresidence. 

11  WalL  516-560,  20  L.  33,  SEYMOUB  v.  OSBOBNE. 

Syl.  15  (Vn,  482).    Amendment  of  reissue  patent. 

Approved  in  United  States  Whip  Co.  v.  Hassler,  134  Fed.  402, 
Turner  reissue  No.  12,058,  for  tension  for  racers  of  braiding  machine, 
void  as  not  being  for  same  device  as  original. 

Syl.  19  (Vn,  484).  Patents — Construction  with  reference  to  spec- 
ifications. 

Approved  in  Comptograph  Co.  v.  Universal  etc.  Mach.  Co.,  142  Fed. 
543,  upholding  Felt  patent  No.  628,176,  for  improvement  in  comput- 
ing machine;  O.  H.  Jewell  Filter  Co.  v.  Jackson,  140  Fed.  345,  con- 
struing Jewell  patent  No.  509,126,  for  improvements  in  filtering  ap- 
paratus; Scott  V.  Fisher  etc.  Mach.  Co.,  139  Fed.  145,  Bellis  patent 
No.  561,559,  for  improvements  in  knitting  machines  not  infringed. 

Syl.  20  (VII,  484).    Patents — New  and  useful  improvements. 

Approved  in  United  States  Fastener  Co.  v.  Meyers,  145  Fed.  537, 
Pringle  patent  No.  580,001,  for  separable  button,  limited  and  not 
infringed  by  device  of  Kerngood  patent  No.  645,624. 

Syl.  24  (Vn,  485).    Patent— Effect  of  foreign  patent. 

Approved  in  Columbus  Chain  Co.  v.  Standard  Chain  Co.,  148  Fed. 
€27,  Carroll  patent  No.  620,826,  for  swaging  device  for  regulating 
dimensions  of  chain  links,  anticipated  by  Swiss  patent  to  Goerke  No. 
9592;  Keasbey  etc.  Co.  v.  Philip  Carey  Mfg.  Co.,  139  Fed.  576,  Han- 
more  patent  No.  545,843,  for  nonconducting  cover  for  steam  pipes  not 
anticipated;  Crown  Cork  etc.  Co.  v.  Standard  Stopper  Co.,  136  Fed. 
204,  69  C.  C.  A.  519,  Painter  patents  No.  468,258  and  No.  582,762,  for 
iMttle-stoppers,  infringed  by  device  of  Patterson  patent  No.  682,995| 
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ValvonA  V.  D'Adamo,  135  Fed.  545,  Valvona  patent  No.  701,776,  tor 
mold    for   biscuit    cups   used    for   bolding   ice-cream,    not   anticipated; 
rPettibone   t.    PcnnBylvania   Steel    Co.,  133  Fed.  737,  Strom  patent  No. 
498,196,  for  railroad  switch-stand,  not  anticipated. 

Distinguished  in  Welsbach  etc.  Co.  v.  Crcmo  etc.  Co.,  145  Fed.  525, 
Heald  patent  No.  423,317,  for  gas-lamp  appliance  construed. 

8yl.  26  (VIIj  487).    Patents— Doctrine  of  equivalents. 

Approved  in  Cortis  v.  American  etc.  Supply  Co.,  145  Fed.  519, 
Cortis  patent  No.  613,648,  for  lamp  and  mantle  supporting  device, 
ii*t  infringed  bj  device  of  Momand  patent  No.  781,613. 

11  Wall.  660  566,  20  L.  214,  HOLLTDAY  v.  HAMILTON. 

8jl.  1  (VII,  488).    Bill  of  lading  in  consignee's  name — Title. 

Approved  in  Easfcon  v.  Geo.  Wostenholm  &  Son,  137  Fed.  532,  70  C. 
€.  A.  108,  where  firm  employed  complainant  to  buy  goods  in  England, 
he  to  advance  money,  title  to  goods  passed  on  delivery  to  carrier^ 
irrespective  of  time  of  deEvcry  of  bill  of  Lading. 

11  Wall.  581-590,  20  L.  218,  LUDLOW  v.  BAMSEY. 

Bjt  1  (Yn,  401).  Judicial  sale  not  collaterally  attackabl«  for 
'•rrors. 

Approved  in  Held  t.  Ebner,  133  Fed.  158,  66  C.  C.  A.  222,  answer 
setting  up  title  through  execution  sale,  containing  averments  of 
judgment,  execution  and  sale  thereunder  and  confirmatiou,  is  good 
without  setting  out  proceedings  relative  to  execution  and  sale. 

11  Wall  591-609,  20  L.  220,  REED  r.  UNITED  STATES. 

Syl.  1  (VH,  493),     Affreightment  and  letting  of  ahip  distinguished. 

Approved  in  Grimberg  v.  Columbia  Packers'  Assn.,  47  Or.  262,  263, 
83  Or.  196,  construing  charter  of  vessel  as  one  of  affroightmeni 
merely. 

Syl.  3  (VII,  493),     Demise  of  vessel — Hirer  responsible  for  crew. 

Approved  in  Hills  v.  Leeds,  149  Fed.  880,  construing  charter  for 
yacht  for  portion  of  year,  hirer  to  control  and  pay  captain  as  a  let- 
ting of  ship;  Auten  v.  Bennett,  183  N.  Y.  501,  76  N.  E.  610,  where, 
under  charter,  owner  agreed  to  deliver  vessel  at  certain  port,  and 
charterer  was  to  have  control  of  vessel,  there  was  lease  of  vessel 
though  owner  paid  wages. 

11  Wall.  610-616,  20  L.  223,  DUNPHY  v.  KLEINSMITH. 

Syl.  5  (Vn,  496).  Decree  in  suit  for  recovery  of  fraudulent  con- 
veyance. 

Cited  in  Harrigan  t,  Gilchrist,  121  Wii.  252,  99  N.  W.  942, 
argue  ndo« 
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Syl.  6  (Vn,  496).    Verdict  by  three-fourthi  of  jury. 

Approved  in  Bradford  v.  Territory,  1  Okl.  874,  84  Pae.  68,  holding 
Toid  St.  Okl.,  e.  70,  art.  18,  §  22,  providing  that  nine  juron  may 
retam  verdict. 

11  WaU.  616-624,  20  L.  227,  THE  CHEEOKEB  TOBACCO. 

Syl.  8  (Vn,  498).    Treaty  supereedes  prior  itatnte. 

Approved  in  Hijo  v.  United  Statei,  194  U.  S.  324,  48  L.  996,  24 
Sop.  Ct.  727,  United  States  not  suable  under  Tucker  Act  of  1887,  on 
claim  for  value  of  use  by  army  of  Spanish  merchant  vessel  captured 
during  war. 

11  Wall.  624-632,  20  L.  82,  POUETH  NAT.  BANK  v.  N.  O.  k  CAB- 
EOLLTON  B.  B.  CO. 

Syl.  2  (Vn,  499).    Partner  entitled  only  to  share  in  net  profits. 

Approved  in  Moore  v.  Bawson,  185  Mass.  272,  70  N.  E.  66,  follow- 
ing rule. 

Syl.  6  (VU,  500).    Indispensable  party  necessary  to  equity  suit. 

Approved  in  United  States  v.  Northern  Pac.  E.  Co.,  134  Fed.  719^ 
67  C.  C.  A.  269,  suit  by  government  to  annul  contract  between  cor- 
porations, not  within  circuit  court's  jurisdiction,  where  it  has  not 
jurisdiction  over  one  of  corporations. 

11  Wall.  652-659,  20  L.  235,  HENDEESON'S  TOBACCO. 

SyL  1  (VII,  502).    Statutes— Bepeal  by  implication. 

Approved  in  United  States  v.  Cardish,  145  Fed.  244,  under  23  Stat. 
885,  arson  may  be  committed  on  reservation,  irrespective  of  race  of 
defendant  or  of  possessor  of  building;  Christie  Street  Com.  Co.  v. 
United  States,  136  Fed.  333,  69  C.  C.  A.  464,  action  against  United 
States  on  claim  to  recover  back  internal  taxes  illegally  collected  is 
barred  in  two  years;  United  States  v.  Foreman,  5  Okl.  257,  48  Pac. 
98,  one  suing  in  territorial  district  court  for  recovery  of  money  paid 
for  land  on  which  entry  erroneously  allowed  and  afterward  canceled* 
need  not  show  surrender  of  duplicate  receipt  or  execution  of  relin- 
quishment of  claims  to  land. 

11  Wall.  659-672,  20  L.  29,  COOK  v.  BUENLEY. 

Syl.  2  (Vn,  504).    Plea  in  abatement  too  late  after  answer. 

Approved  in  Wetzel  etc.  By.  Co.  v.  Tennis  Bros.  Co.,  145  Fed.  46^ 
following  rule. 
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12  Wall.  1*18»  20  L.  272,  THE  COLLECTOB  r.  HTJBBABD. 

SyL  d  (VII,  507).    Eecovery  of  taxes  illegally  collected. 

Approved  in  Kahn  v,  Hcrold,  147  Fed.  580,  where,  at  time  execulori 
paid  internal  revenue  inheritance  tax  on  life  eitate  under  protest^ 
they  did  not  know  life  tenant  had  died,  payment  wat  not  volun- 
tary. 

12  Wall.  47-65,  20  L.  265,  PHILADELPHIA  ETC.  BAILKOAD  CO.  v. 
DUBOIS. 

ByL  4  (VU,  511).  Infringement — Fraud  in  procuring  patent  no  de- 
fense. 

Approved  in  Eaatera  etc.  Bag  Go.  t.  Continental  etc.  Bag  Co.,  142 
Fed.  511,  upholding  Liddell  patent  No.  588,969,  for  paper-bag  ma- 
chine. 

12  Wall,  65  86,  20  L.  354,  BALTIMORE  k  O.  B,  B.  CO.  v.  HARRIS, 
8yl.  1  (Vn,  511).     Chartering  foreign  corporation  is  mere  Itcenie. 
Approved  in  Baltimore  etc,  B.  B.  Co.  v.  Allen,  58  W,  Va.  398,  112 
Am,  St.  Rep.  985,  52  8.  £.  469,  3  L.  R.  A.  (N.  S.)  608,  applying  prin- 
ciple in  garniahment  proceedinga;  Kansas  City  etc.  By.  Co.  ▼>  Steven- 
son, 135  Fed.  554,  argiiendo. 

Syl.  3  (Vn,  513).     Consent  of  foreign  corporation  to  suit. 

Approved  in  Kibbler  v.  St.  Louis  etc.  B.  Co.,  147  Fed.  SSI,  for- 
eign corporation  which,  under  atate  Jaws,  can  be  sued  in  state  coorts 
only  in  counties  where  it  does  business,  cannot  be  sued  in  federal 
court  unless  it  does  buBiness  in  county  within  district;  Old  Wayne 
etc.  Life  Assn.  v.  McDonough,  164  Ind.  328,  73  K.  E.  706,  upholding 
Pennsylvania  statute  requiring  foreign  inaarance  companies  to  desig- 
nate insurance  commissioner  or  other  agent  for  service  of  process;  Groll 
V.  United  Elec.  Co.,  69  K.  J.  Eq.  412,  414,  60  AtL  828,  determining  that 
foreign  corporation  was  doing  business  in  state. 

Syl.  6  (Vn,  518).    Domesttcation  of  foreign  corporation* 
Approved  in  Bussell  v.  St.  Louis  etc.  By.  Co.,  71  Ark.  454,  457^  75 
S.  W.  727,  728,  foreign  corporation  complying  with  Acts  1889,  p.   43, 
c*  d4|  became  domestic  corporation  with  power  of  eminent  domain, 

Syl.  7  (VII,  519).     Service  of  process  on  corporation. 
Approved  in  Sidway  v.  Missouri  Land  etc.  Co*,  187   Mo.  673,  86 
8.  W,  156|  whexa  foreign  corporation  was  Ucenaed  to  do  business  ia 
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Missouri  and  there  maintained  office  and  procesa  agent,  it  was  not 
nonresident  within  statute  of  limitations. 

Syl.  8  (Vn,  519).    Exercise  of  functions  by  foreign  corporations. 

Approved  in  Old  Wayne  etc.  Life  Assn.  v.  McDonough,  164  Ind.  326, 
327,  73  N.  E.  705,  upholding  Pennsylvania  statute  requiring  foreign 
insurance  companies  to  designate  insurance  commissioner  or  other 
agent  for  service  of  process. 

Syl.  10  (Vil,  520).    Plea  in  bar  waives  plea  in  abatement. 

Approved  in  McFadden  ▼.  Heisen,  150  Fed.  570,  agreement  to  dis- 
miss pending  suit  made  out  of  court  is  waived  by  answering  on  merits 
amended  bill  filed  thereafter. 

12  Wall.  86-102,  20  L.  270,  FRENCH  v.  SHOEMAKEB. 

Syl.  1  (Vn,  520).    When  decree  final  and  appealable. 

Approved  in  Stout  ▼.  Stout,  104  Ya.  484,  51  S.  E.  834,  decree  in 
suit  to  construe  will  striking  cause  from  docket  with  leave  to  re- 
instate it  and  seek  proper  relief  at  foot  of  decree  is  final. 

12  Wall.   130136,  20  L.  249,  NEW  ORLEANS  ETC.  MAIL  CO.  T. 
FLANDERa 

Syl.  1  (Vn,  524).    Appellant  alone  can  claim  reversal. 

Approved  in  Field  v.  Barber  Asphalt  Paving  Co.,  194  U.  S.  621, 
48  L.  1153,  24  Sup.  Ct.  784,  cross-appeal  to  review  only  nonfederal 
questions  decided  against  defendant  may  be  taken  directly  to  su- 
preme court,  where  circuit  court's  jurisdiction  invoked  because  of 
constitutional  grounds  and  of  diverse  citizenship. 

12  Wall.  150-159,  20  L.  262,  BAKER  v.  MORTON. 

Syl.  5  (VII,  526).     Duress  sufficient  to  invalidate  contract. 

Approved  in  Burnes  v.  Burnes,  132  Fed.  493,  where  surviving  part- 
ner threatened  to  administer  estate  as  survivor  unless  corporation 
formed  and  stock  divided  between  heirs,  there  was  no  duress;  First 
Nat.  Bank  v.  Sargent,  65  Neb.  601,  91  N.  W.  597,  59  L.  B.  A.  296, 
upholding  instruction  defining  duress. 

Syl.  7  (Vn,  526).  Judgment  lien  constitutes  no  right  in  land 
levied. 

Distinguished  in  Lewis  ▼.  Atherton,  5  Okl.  94,  47  Pac.  1072,  un- 
der Stat.  1893,  c.  21,  §  13,  judgment  against  parties  who  had  been 
seised  of  realty,  and  in  whom  title  still  appears  of  record,  becomes  lien 
on  property  though  debtors  had  previously  executed  deed  to  third 
party. 
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12  Wall.  167-173,  20  K  382,  THE  STEAMER  SYRACUSE. 

Syl*  1  (VII,  527).     Collision  caused  bj  towboat-g  negligence. 

Approved  in  The  Oceanica,  144  Fed.  305,  following  rule;  The  W.  O. 
Mason,  142  Fed.  915^  where  two  tugn  belonging  to  game  owner  were 
towing  steamer  under  contract  with  such  owner,  and  master  of  leader 
directed  ship's  movements,  rear  tug,  whose  movements  controlled  by 
own  master,  not  liable  in  rem  for  stranding  of  tow  through  fault  of 
leader;  Cotton  v,  Almy,  141  Fed.  362,  where  lessees  of  houseboat  at 
termination  of  lease  undertook  to  deliver  It  at  port  other  than  named 
in  lease  at  owner's  request,  they  are  liable  for  negligent  towing; 
Winslow  V.  Thompson,  134  Fed.  449,  550,  551.  67  C.  C.  A.  363,  hold- 
ing acts  of  tugs  in  attempting  to  puD  grounded  vessel  over  bar  neg- 
ligence for  which  consignee  who  employed  them  was  liable. 

6yL  2  (m,  528).     Towboat  must  use  care  and  skill. 

Approved  in  The  Britannia,  148  Fed.  499,  holding  tug  liable  for 
loss  of  scows  where  it  had  but  one  hawser  which  parted  three  times; 
The  Kaos,  144  Fed.  296,  where  charterer  employed  tug  to  tow  ves- 
tel  and  detained  tow  until  full  tide,  both  charterer  and  tug  liable 
for  grounding  of  tow. 

ByL  3   (VII,  528).     Collision  avoidable  by  timely  precaution. 

Approved  in  The  Inea,  130  Fed,  42,  holding  tug  liable  for  ground- 
ing of  tug  on  known  obstruction  where  he  did  not  warn  bark  which 
was  badly  steered. 

Syl.  6  (VII,  529).     No  technical  variance  in  admiralty. 

Approved  in  The  Minnetonka,  146  Fed.  515,  upholding  power  of  ad- 
miralty court  in  libel  for  value  of  jewelry  stolen  by  employee  of 
ship,  to  permit  amendment  of  libel  to  conform  to  proof  as  to  value. 

12  Wall.   181-193,  20  L.   366,  HOFFMAN  v.  BANK  OF  MILWAU- 
KEE. 

8yl.  5  (VIIj  531).  Innocent  holder  of  draft  accompanied  by  bill  of 
lading. 

Approved  in  Bank  of  Indian  Territory  v.  First  Nat.  Bank,  109  Mo. 
A  pp.  672,  83  S.  W.  538,  payment  of  draft  by  drawee  cannot  be  avoided 
by  him  by  showing  he  was  mistaken  in  supposing  he  had  money  in 
his  hands  to  pay  it. 

Syl*  7  (VH,  531),  BraftH — Failure  of  consideration— Bemoto  par- 
ties. 

Approved  in  Morrison  v.  Farmers'  etc.  Bank,  9  Okl.  700,  60  Pac. 
274,  where  bank  purchased  draft  from  drawer  before  maturity  and 
gave  drawer  credit  on  deposit  account  for  face  of  draft,  it  is  pur- 
chaser for  value  unless  it  is  shown  that  amount  of  deposit  had  not 
been  pidd  prior  to  acceptance  of  draft.  See  105  Am.  Bt.  Eep.  359^ 
sotew 
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12  WaU.  194-201,  20  L.  878,  HOWABD  ETC.  INS.  CO.  T.  NORWICH 
ETC.  TBANSP.  CO. 

87L  6  (Vn,  533).    Insnranee — ^Proximate  and  remote  eanse. 

Approved  in  Elljson  ▼.  International  ete.  B.  B.  Co.,  88  Tex.  Cir. 
5,  75  8.  W.  870,  where  evidence  showed  intestinal  trouble  was  prom- 
inent efficient  caose  of  death,  and  that  injuries  onlj  slightly  eon- 
triboted  to  it,  error  to  charge  that  jorj  might  consider  injnries  as 
cause  of  death,  if  they,  in  part,  operating  concurrently  with  diseast, 
brought  about  result. 

12  WalL  204-226,  20  L.  870,  STATE  TONNAGE  TAX  CASES. 

Syl.  12  (Vn,  536).    Tax  on  steamers  as  tonnage  tax. 

Approved  in  Way  v.  New  Jersey  &.  B.  Co.,  183  Fed.  192,  holding 
▼oid  Laws  N.  Y.  1897,  p.  701,  providing  for  payment  of  wharfage  at 
Albany  based  on  tonnage  of  ship. 

12  Wall.  226-232,  20  L.  385,  JUNCTION  B.  B.  CO.  T.  BANK  OF 
ASHLAND. 

Syl.  4  (Vn,  537).    Judicial  notice  of  state  laws. 

See  118  Am.  St.  Bep.  874,  note. 

Syl.  10  (Vn,  538).  Payment  of  bonds  guaranteed  by  third  party 
as  sale. 

Approved  in  Weed  ▼.  Oainesville  etc.  B.  B.  Co.,  119  Ga.  591,  46 
S.  E.  894,  defense  of  usury  is  not  good  as  against  bona  fide  purchaser 
of  corporate  bonds. 

12  Wall.  232-246,  20  L.  360,  UNITED  STATES  v.  CHILD. 

Syl.  1  (Vil,  538).  Claims — ^Beceipt  of  amount  of  partial  allow- 
ance. 

Approved  in  County  Commrs.  v.  Seawall,  3  Okl.  287,  41  Pac.  594, 
applying  rule  to  claim  against  county.  See  100  Am.  St.  Bep.  431, 
note. 

Syl.  2  (Vn,  539).     Compromise  of  controverted  claim — Duress. 

Approved  in  Earle  v.  Berry,  27  R.  I.  231,  61  Atl.  675,  applying  rule 
to  compromise  of  stock  transaction. 

12  Wall.  246-254,  20  L.  388,  UNITED  STATES  v.  BURNS. 

Syl.  6  (VII,  540).    Patents — Dlegal  use  by  government. 

Approved  in  dissenting  opinion  in  International  Postal  Supply  Co. 
▼.  Bruce,  194  U.  S.  608,  48  L.  1138,  24  Sup.  Ct.  820,  majority  hold- 
ing patentee  of  improvements  in  stamp-canceling  machine  cannot 
enjoin  postmaster  from  using  infringing  machine  of  which  govern- 
ment is  lessee. 
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87L  9  (Vn,  540).    Court  of  claims — Ruks  of  pleading. 

Approved  in  Diatrict  of  Columbia  ▼.  Barnea^  197  U,  8.  154,  49  I* 
702,  25  Sap.  Ct.  401,  following  rule. 

12  Wall.  259  261,  20  L.  392,  QERMAIN  v.  MASON. 

Bjh  2  (Vn^  541).    Appeal  bj  one  codefendant  alone. 

Approved  in  Amadeo  v.  Northern  Asaur.  Co.,  fOl  IT.  8*  201,  50  L. 
T26,  2C  Sup.  Ct.  507,  death  of  insured  after  judgment  for  defend- 
ant in  action  on  policy,  where  insured  originally  named  as  sole  plain* 
tiff,  not  ground  for  dismissal  of  writ  of  error  where  insured  bad  ^o 
interest  in  action  and  caption  of  declaration  had  been  amended  ti. 
show  assignment;  Grunberg  7.  United  States,  145  Fed.  84,  arguendo. 

12  Wall  262-275,  20  L.  423,  HANNIBAL  R,  R.  CO.  ▼.  SWIFT. 

8yl.  8  (Vrr,  543)*     Baggage — Liability  for  other  property. 

Approved  in  New  Orleans  etc.  B.  R.  Co,  v,  Shackelford,  87  Miss, 
€15,  616,  40  80.  428,  carrier  is  liable  for  loss  of  sample  case  checked 
as  baggage  with  knowledge  of  its  character;  Trouser  v.  Seaboard  Air 
Line  Ky.,  139  N.  C.  384,  51  8.  E;  973,  holding  carrier  liable  for  dam- 
age to  drummer's  samples  carried  as  baggage,  though  no  extra  charges 
paid.     See  99  Am.  8t,  Rep.  355,  note. 

SyL  10  (VII,  544),     What  baggage  must  be  carried. 

Approved  In  Choctaw  etc.  B.  R.  Co.  v.  Zwirtz,  13  OkL  418,  73  Pac. 
1H3,  carrier  need  not  carry  articles  intended  for  business  use,  as 
baggage.     See  99  Am.  St.  Rep.  347,  note. 

Syl.  11  (VII,  544).     Surgeon's  instruments  as  baggage. 

Approved  in  Yazoo  etc.  Railroad  Co.  v,  Baldwin,  113  Tenn.  218,  81 
8.  W.  602,  female's  clothing,  ornaments,  bankbook  and  contents  and 
zither  key,  carried  in  trunk,  constitute  baggage,  though  household 
goods  are  not.     8ee  99  Am.  St.  Rep.  350,  note. 

12  Wall.  275-285,  20  L.  395,  KEARNEY  v.  CASE. 

SyL  3  (Vn,  545)*     Bill  of  exceptions  necessary  to  review  facts. 

Approved  in  Fitzgerald  v.  Baseford,  142  Fed.  134,  where  action  at 
law  tried  without  jury  and  no  special  findings  made,  assignment  that 
court  erred  in  rendering  judgment  in  favor  of  plaintiff  presents  no 
reviewable  question. 

6yL  S  (Vn,  545)*    Issues  of  fact  triable  by  jury. 

Approved  in  Swift  v.  Jones,  145  Fed.  493,  circuit  judge  has  no 
power,  even  with  consent  of  parties,  to  order  trial  of  issues  in  ac> 
tion  at  law  before  special  master  authorized  to  hear  and  pass  on  facta 
and  report  findings  to  court. 


4 


12  Wall.  285-342  Notes  on  XT.  8.  Beports.  52S 

12  WaU.  285-304,  20  L.  398,  MILLEB  v.  LIFE  IN8UBANCE  CO. 

Syl.  2  (Vn,  547).    Finding's  may  be  general  or  special. 

Approved  in  Anglo-American  etc.  Go.  v.  Lombard,  132  Fed.  734,  68 
0.  C.  A.  89,  determining  sufficiency  of  special  finding  of  court  in  ac- 
tion at  law. 

Syl.  5  (Vn,  548).  No  review  of  general  finding  without  excep- 
tions. 

Approved  in  West  ▼.  Houston  Oil  Co.,  136  Fed.  350,  69  C.  0.  A.  169, 
applying  rule  in  trespass  to  try  title. 

Syl.  9  (VII,  548).    Presumption  of  credit  from  delivery  of  policy. 
See  107  Am.  St.  Bep.  136,  note. 

Syl.  10  (Vn,  549).    Insurance — Credit  by  agent  as  payment. 

Approved  in  Mutual  Life  Ins.  Co.  v.  Abbey,  76  Ark.  331,  88  S.  W. 
951,  upholding  recovery  where  general  agent  accepted  premium  notes 
in  lieu  of  cash,  though  notes  not  paid;  Aetna  Life  Ins.  Co.  t.  Fal- 
low, 110  Tenn.  732,  733,  77  S.  W.  940,  where  insured  had  been  in- 
structed by  general  agent  not  to  pay  premiums  until  collector  called, 
and  he  paid  collector,  but  general  agent  did  not  transmit  premium 
to  company  until  after  accident,  company  liable;  Virginia  Fire  etc. 
Ins.  Co.  V.  Bichmond  Mica  Co.,  102  Va.  437,  102  Am.  St.  Bep.  846, 
46  S.  E.  466,  where  agent,  with  knowledge  of  contract  to  sell  prem- 
ises and  that  vendee  was  in  possession,  renewed  policy,  company 
estopped  to  assert  forfeiture  though  policy  provided  that  only  cer- 
tain officers  could  waive  provisions. 

Distinguished  in  Pennsylvania  Casualty  Co.  v.  Bacon,  133  Fed.  909, 
67  C.  C.  A.  497,  where  deceased  accepted  accident  policy  providing 
that  it  was  not  to  be  effective  unless  premium  paid  prior  to  acci- 
dent, and  waivers  must  be  signed  by  officers,  and  insurer  did  not 
charge  premiums  to  agents  until  actually  received,  subagent  could 
not,  by  accepting  note  for  premium,  waive  conditions. 

12  Wall.  304-307,  20  L.  405,  AVEBY  v.  UNITED  STATES. 
Syl.  4  (Vn,  550).     Audita  querela  where  opportunity  to  defend. 
Cited  in  King  v.  Davis,  137  Fed.  235,  arguendo. 

12  Wall.  323-342,  20  L.  406,  VILLA  v.  BODRIGUEZ. 

Syl.  4  (VII,  552).     Quitclaim  deed — Bona  fide  purchaser. 

Approved  in  Lindblom  v.  Bocks,  146  Fed.  663,  where,  in  ejectment 
to  recover  lot  on  public  domain,  court  instructed  as  to  other  defenses, 
instruction  that  defendant  had  burden  of  establishing  plaintiff's 
abandonment  set  up  as  defense  does  not  withdraw  other  defenses. 

SyL  5  (Vn,  552).     Sale  of  redemption  to  mortgagee — Good  faith. 
Approved  in  Hursey  v.  Hursey,  56  W.  Va.   157,  49  S.  E.  370,  ap- 
plying principle  where  deed  intended  to  be  mortgage  was  contended 
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to  haTej  hj  subsequent  agreement,  changed  to  deed  absolute-  disaent- 
iag  opinion  in  Stuart  v.  Hauser,  9  Idaho^  77*  72  Pac.  727,  majority 
holding  in  equity  suit  by  grantor  to  bave  deed  declared  mortgage, 
findings  against  grantor   not  disturbed  where  evidence  conflicts. 

8yl.  6  (Vn,  553).     Sale  of  redemption — Confidential  relations. 

Approved  in  Liskey  v*  Snyder,  66  W.  Va.  623,  49  S,  E.  520,  follow^ 
ing  nile. 

12  Wall.  342-349,  20  L.  439,  HANAUEE  v,  ]>OANE. 

SyL  7  (Vn,  554).     Becovery  of  money  lent  for  illegal  fmrpose. 

Approved  in  McKinnon  v,  Watcrbury,  136  Fed.  491^  fact  that  lender 
caused  note  and  mortgage  taken  for  loan  to  be  made  payable  to 
alien  in  order  to  escape  taxation,  cannot  be  set  up  as  defense  to  fore- 
closure; Merchants*  etc*  Bank  v.  Ohio  Valley  etc.  Co.,  57  W.  Va. 
632,  50  8.  E.  882,  70  L*  R.  A,  312,  applying  principle  where  bank 
discounting  negotiable  paper  knew  person  from  whom  it  took  it  was 
mere  agent. 

Distinguished  in  Schirm  y»  Wieman,  103  Md.  544,  63  AtL  1057, 
where  defendant  agreed  to  pay  for  return  of  stolen  watch  and  gave 
cheek  to  plaintiff,  who  indorsed  it  and  cashed  it  at  bank  other  than 
drawer  and  obtained  watch  with  proceeds  and  gave  it  to  defendant, 
who  stopped  check,  which  plaintiff  made  good  on  indorsement,  con- 
tract to  pay  was  valid^ 

12  WalL  349  358,  20  L.  453,  THOMAS  v.  CITY  OF  RICHMOND. 

SyL  4  (Vn,  556).  Rescission  of  illegal  contract  before  execu- 
tion* 

Approved  in  dissenting  opinion  in  Stewart  v.  Wright,  147  Fed.  340, 
majority  permitting  recovery  by  participant  in  fake  footrace  where  be 
was  given  double  cross. 

SyL  5  (VII,  556).     Recovery  tinder  executed  illegal  contract. 

Approved  in  Harriman  v.  Northern  Securities  Co.,  197  U.  8.  296, 
49  L.  763,  25  Sup.  Ct.  493,  original  stockholders  in  two  competing 
interstate  railroads  cannot  reclaim  specific  shares  they  delivered  to 
holding  company  in  exchange  for  its  stock  pursuant  to  illegal  com- 
bination; Padilla  V.  Padilltt,  11  N.  M.  547,  70  Pac.  564,  where  brclher 
recovered  jadgmeBt  on  Indian  depredation  claim  for  property  jointly 
owned  with  sister,  sister  may  recover  share  of  proceeds  from  him  whtre 
be  had,  before  judgroent,  agreed  to  pay  her;  dissenting  opinion  in 
Stewart  v.  Wright,  147  Fed.  343,  majority  permitting  recovery  by 
participant  in  fake  footrace  where  he  was  double  crosacdf 

SyL  7  (Vn,  556),     Parties  in  pari  delicto  unrelievable. 

Approved  in  dissenting  opinion  in  Stewart  v.  Wright,  147  Fed.  33&, 
347,  majority  permitting  participant  in  fake  footrace  swindle  to  re- 
cover money  where  he  was  given  double  crosa. 
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Syl.  9  (Vn,  556).    Beeovery  of  money  paid  for  illegal  eity  bi^ai. 

Diflting^iehed  in  Stewart  ▼.  Wright,  147  Fed.  336,  permitting  partici- 
pant in  fake  footrace  swindle  to  recover  money  where  ha  was  given 
double  cross. 

12  Wall.  358-362,  20  L.  430,  SMITH  v.  SHEELEY. 

Syl.  3  (Vn,  559).    Estoppel  of  vendor  of  land  to  corporation. 

Approved  in  Iowa  etc.  Min.  Co.  v.  United  States  etc.  Co.,  146  Fed. 
440,  defendant  sued  by  foreign  corporation  on  contract  made  witb 
it  cannot  defend  because  corporation  has  not  complied  with  laws  re- 
lating to  such  corporations;  Southern  Trust  etc.  Co.  v.  Teatman,  130 
Fed.  800,  where,  on  organization,  corporation  received  stock  in  an- 
other corporation  in  payment  for  its  stock  and  received  dividends 
thereon  for  two  years,  it  is  for  jury  to  say  whether  stockholders  had 
ratified  transaction;  State  v.  American  Book  Co.,  69  Kan.  10,  13,  70 
Pac.  414,  415,  1  L.  B.  A.  (K.  S.)  1041,  contracts  with  foreign  eor- 
poration  before  it  has  obtained  statutory  permission  to  do  business  in 
state  are  not  voidable  at  suit  of  one  of  contracting  parties. 

12  Wall.  362-365,  20  L.  434,  UNITED  STATES  v.  NEW  OBLEANS 
B.  B. 

Syl.  3  (Vn,  560).    Mortgage  of  after-acquired  property. 

Approved  in  Cummings  v.  Consolidated  etc.  Water  Co.,  27  B.  L 
204,  61  Atl.  356,  where  mortgage  provided  that  mortgagor  should  not 
suffer  mechanic's  lien  on  property  which  might  be  held  prior  to 
mortgage,  and  that  after-acquired  property  might  be  mortgaged  for 
improvements,  mechanic's  lien  for  impro vents  on  after-acquired  realty 
had  priority.    See  109  Am.  St.  Bep.  513,  note. 

12  Wall.  379-384,  20  L.  414,  KNOX  v.  EXCHANGE  BANK. 

Syl.  4  (Vn,  564).  Impairment  of  contracts — Assignment  for 
creditors. 

Cited  in  State  ex  rel.  Louisiana  Imp.  Co.  v.  Board  of  Assessors,  111 
La.  1001,  36  So.  98,  arguendo. 

12  Wall.  418-433,  20  L.  449,  WABD  v.  MABYLAND. 

(Vn,  569.)  Miscellaneous.  Cited  in  State  v.  Weber,  96  Minn.  431, 
105  N.  W.  493,  upholding  state  constitutional  provision  limiting  right 
of  suffrage  as  respects  naturalized  citizens  to  those  admitted  three 
months  prior  to  election. 

12  Wall.  440-443,  20  L.  429,  WALKEB  v.  DEEVILLE. 

Syl.  3  (Vn,  576).    Equity  decrees  reviewable  by  appeal. 

Approved  in  Bessette  v.  W.  B.  Conkey  Co.,  194  U.  S.  338,  48  L. 
1006,  24  Sup.  Ct.  665,  writ  of  error  and  not  appeal  is  mode  of  re- 
viewing federal  order  finding  one  not  party  to  suit  guilty  of  con* 
tempt  in  violating  restraining  order. 
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Syl.  4  (VH,  577).    Foreclosure  decree  reviewable  by  appeal. 
Approved  in  Bebn  y,  Campbell,  200  IT.  8.  611,  50  L.  619,  26  Sup. 
€t.  753,  following  rule. 

12  Wall  443  445,  20  L.  438,  SCOTT  v,  UNITED  STATEa 

Syl.  2  (VII,  577) »     Contracta — Situation  of  partioa. 

Approved  in  dissenting  opinion  in  Atlas  Bed.  Co.  ▼.  New  Zealand 
rjns.   Co.,   138   Fed.   513,   majority    refusing   parol    evidence    to    show 
^ents  knew  of  encumbrance,   where   policy   indorsed   '4oss   payable 
,  A"  aa  his  interest  may  appear. 

12  Wall,  457-681,  20  L.  287,  THE  LEGAL  TENDER  CASEa 
Syl.  2  (Yllf  580).     Statutes  presumed  constitutional. 
Approved  in  Board  of  Commrs.  v.  Tollman,  145  Fed.  767,  uphold^ 

Ing  Laws  N.  C.   1885,  p*  430,  e,  233,  incorporating  railroad  and  au* 

thorizing  issuance  of  county  aid  bonds;  Ex  parte  Anderson,  46  Tex. 

Cr.  380,  81  8.  W.  976,  city  court  has  no  jurisdietion  to  try  one  for  vio* 

lation  of  state  penal  statute. 

SyL  5   (VII,  580).     Power  as  aid  to  execution  of  power. 

Approved  in  Ex  parte  Biggins,  134  Fed.  410^  upholding  indietmeDl 
for  conspiracy  under  Rev.  St,,  fiS  5508,  5509,  for  lynching  negro  charged 
with  crime  to  prevent  his  trial. 

12  Wall.  681-686,  20  L.  436,  BB0N80N  v.  CHAPPELL. 
8jL  3  (VII,  584)*     Ratification  of  agent *s  acts  by  conduct 
Approved  in  City  Bank  v.  Thorp,  78  Conn.  217,  61  AtL  430,  where 

complainant  permitted   assigned  clairas  to  be  paid   to  assignor  before 

payment  of  loans  for  which  assignmeut  made,  payment  ia  good  defense 

to  claims* 

12  WalL  687-700,  20  L.  460,  TREBILCOCK  v.  WILSON. 

SyL  2  (VII,  586)*     Specie  means  coined  dollars^ 

Approved  in  San  Juan  v,  St,  John  's  Gas  Co.,  195  U.  S,  520,  49  L.  304, 
SS  Sup.  Ct  108,  determining  medium  of  payment  en  contract  for  light- 
uig  Porto  Rico  street  kmpi. 
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18  Wan.  13,  20  L.  556,  BETHEL  t.  MATHEWS. 
Sjl.  1   (Vn,  589).    Appellant  eannot  eomplaiii  of  fayorabla  erronir 
Approved  in  Pearce  ▼.  Albright,  12  N.  M.  209,  76  Pae.  287,  appellant 

eannot  complain  because  eourt  did  not  pass  on  appellee's  demurrer  and 

motion  to  strike  out. 

13  Wall.  3-6,  20  L.  556,  NORWICH  ETC.  TBANSP.  CO.  t.  FLINT. 

Sjl.  1  (VII,  589).    Shipping — Statements  of  officers  as  res  gestae. 

Approved  in  Northern  Commercial  Go.  ▼.  Nestor,  138  Fed.  386,  where- 
officers  of  ship  permitted  passengers  to  discharge  firearms  on  board  in 
reckless  manner,  owner  is  liable  to  passenger  injured. 

13  Wall.  1725,  20  L.  527,  BOYDEN  ▼.  UNITED  STATES. 

Syl.  1  (VII,  591).    Public  officer  insurer  of  moneys. 

Approved  in  Poole  v.  Burnet  County,  97  Tex.  84,  76  S.  W.  427,  counter 
treasurer  liable  on  bond  for  loss  of  funds  which  he  had  deposited  in  bank 
which  turned  out  to  be  insolvent. 

13  WaU.  4051,  20  L.  481,  TOOF  T.  MABTOT. 

Syl.  2  (VII,  596).    Insolvency  defined. 

Approved  in  SuflPel  v.  McCartney  Nat.  Bank,  127  Wis.  214,  106  N.  W^ 
839,  preferential  payment  by  one  subsequently  becoming  bankrupt  is  not 
recoverable  by  his  trustee  merely  because  creditor  knew  of  facts  caus- 
ing doubt  as  to  debtor's  solvency. 

Distinguished  in  Hussey  v.  Richardson  etc.  Co.,  148  Fed.  600,  wher» 
creditor  had  sold  bankrupt  goods  and  sent  attorney  to  look  after  claim^ 
and  on  being  told  that  debtor  was  solvent  and  doing  good  business,  took, 
chattel  mortgage  on  stock,  and  debtor  became  bankrupt,  mortgage  not 
preference;  Hardy  v.  Gray,  144  Fed.  925,  determining  that  preference- 
made  where  insolvent  returned  goods  to  creditor  in  payment  of  debt. 

Syl.  4  (VII,  598).     Bankruptcy — Transfer  by  debtor  as  preference. 

Approved  in  In  re  Moody,  134  Fed.  632,  where  merchant  sold  entire 
stock  to  local  firm,  receiving  in  return  farm  which  was  taken  in  wife 'a 
name,  and  purchasers  paid  debt  to  bank  of  which  they  were  stockholders,, 
transfer  was  void,  under  Bankr.  Act,  §  67e;  Crandall  v.  Coats,  133  Fed» 
969,  where  sureties  on  obligations  of  bankrupt  obtained  transfer  of  prop- 
erty  from  him  in  consideration  of  payment  of  debts  which  they  had 
secured,  and  they  executed  new  obligations  to  creditors,  conveyance  was 
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preference;  Bex  Buggy  Co.  v,  Hearick,  132  Fed,  311,  65  C.  C.  A.  676, 
insolvent  merchant  wbo^  wjthiii  four  months  of  involuntarj  bankruptcy, 
pays  certain  creditors  in  full  and  refuses  others,  commits  act  of  bnnk- 
ruptcy  withm  Bankr.  Act,  §  3a ^  cl.  8. 

Syl.  6  (VII,  601).  Bankruptcy — Tmasfer  by  iasolvent  creditor  a< 
preference. 

Approved  in  Kee^a  ▼.  Hamilton  Nat  Bank,  163  Tnd.  226,  71  N.  K 
651,  where  corporation's  directors  borrowed  money  which  was  used  by 
company^  and  thereafter,  when  it  was  insolvent^  paid  debt  with  money 
borrowed  on  individual  notes,  there  was  no  preference ;  Jackmann  v.  Eau 
Claire  Nat.  Bank,  125  Wis.  486,  104  N.  W.  105,  gtHng  of  chattel  mort- 
gage, within  time  limited,  by  bankrupt  to  creditor  to  secure  claim  con- 
Btitutes  preference  where  undue  advantage  over  other  creditors  is  there- 
by obtained. 

(VII,  606.)  Miscellaneous,  Cited  in  Goldberg  t.  Harlan,  33  Ind. 
App.  475,  67  N.  E*  711,  demand  unnecessary  before  action  by  bank- 
ruptcy trustee  to  recover  property  unlawfully  transferred  by  bankrupt 

13  WalL  51*56,  20  L,  531,  WHEELER  y.  HARRIS. 

Syl.  1   (VII,  601).     A^nnanee  without  specifying  sum  not  final. 
Approved  in  Northern  Pac.  By.  Co.  v.  Ely,  197  U.  8.  3,  49  L.  640, 

25  Sup.  Ct.  302,  writ  of  error  to  state  court  which  incorrectly  states 

date  of  judgment  below  may  be  disraisscd  without  prejudice  to  second 

writ  correctly  giving  date. 

13  WaU.  6668,  20  L.  484,  RICE  ▼.  HOUSTON. 

Syl.  1  (VII,  604).     Citizenship — Suit  by  administrator. 

Approved  in  Wiemer  v,  Louisville  Water  Co.,  130  Fed.  245,  fact  that 
complainant  moved  to  another  state  to  acquire  rigbl  to  sue  in  federal 
court  does  not  defeat  Jurisdiction  If  there  was  bona  fide  intention  to  ac- 
quire new  citi2enship. 

13  Wall.  68-72,  20  L.  513,  CURTIS  v,  WHITNEY. 

Syl.  2  (Vn,  606).     Statute  impairing  contracts* 

Approved  in  Kuoxville  Water  Co.  v.  Knojtville,  200  IT.  8.  36,  50  L, 
ed,  360,  26  Sop.  Ct.  224,  establishment  of  municipal  waterworks  docs 
not  impair  obligation  of  agrt^ement  by  city  to  give  exclusive  franchise  for 
thirty  years;  Boggs  v.  Ganeard,  148  CaL  721,  84  Pac.  199,  upholding 
Stat.  1903,  p.  67,  amending  Pol.  Code,  $  3443,  and  providing  additional 
method  of  contesting  right  to  purchase  public  land,  as  applied  to  ap- 
plication made  and  certificate  issued  prior  to  act;  Atwood  v,  Buckingham, 
78  Coau.  427,  62  Atl.  618,  upholding  Pub.  Acts  1905,  p.  413,  relating 
to  amount  recoverable  in  actions  pending  to  recover  against  adminia- 
trator  for  failure  to  file  lui^entory;  Miners*  etc.  Bank  v.  Snyder,  100 
Md.  65,  108  Am.  St  Kep.  390,  59  Atl.  708,  68  L.  B.  A.  312,  upholding 
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Acts  1904,  p.  597,  substituting  remedy  by  bill  in  equity  in  behalf  of 
all  creditors  against  all  stockholders,  as  applied  to  one  who  has  sued  in- 
dividually under  old  law  but  has  not  obtained  judgment;  Bauen  ▼.  Pm- 
dential  Ins.  Co.,  129  Iowa,  731,  106  N.  W.  200,  arguendo. 

SyL  3  (VII,  606).    Betroactive  laws— Notice  of  tax  sale. 

Approved  in  Lamb  ▼.  Powder  Biv.  etc.  Co.,  132  Fed.  438,  67  L.  B.  A. 
558,  65  C.  C.  A.  570,  Colo.  Sess.  Laws  1895,  p.  239,  changing  limitation 
of  actions  on  foreign  judgments  is  void  as  to  foreign  judgment  rendered 
prior  to  its  passage;  Harrison  ▼.  Thomas,  103  Ya.  335,  49  8.  E.  486, 
under  Acts  1901,  p.  779,  four  months '  notice  required  therein  to  be  given 
by  purchaser  at  tax  sale  need  not  be  given  where  two  years  for  redemp- 
tion expired  before  act  took  effect. 

13  Wall.  72-91,  20  L.  485,  JOHNSON  t.  TOWSLEY. 

Syl.  3  (VII,  608).    Land  officer's  action  conclusive. 

Approved  in  Miller  t.  Margerie,  149  Fed.  697,  under  Comp.  St.  1901, 
p.  1467,  deed  of  Alaska  townsite  trustee  not  set  aside  for  fraud,  unless 
particular  facts  which  prevented  complainants  from  having  notice  of 
proceedings  and  opportunity  to  protect  rights;  Peyton  v.  Desmond,  129 
Fed.  9,  63  C.  C.  A.  651,  homestead  patentee  may  recover  value  of  tim- 
ber wrongfully  cut  from  land  between  initiation  of  claim  and  issuance 
of  patent;  Semer  ▼.  Auditor  General,  133  Mich.  574,  95  N.  W.  734, 
whore  lands  bid  off  to  state  for  taxes  without  application  to  redeem 
and  town  board  requested  examination  by  proper  officers,  who  filed  stat- 
utory report,  land  owner  cannot  object  to  report;  Cagle  v.  Dunham,  14 
Okl.  615,  78  Pac.  562,  refusing  to  set  aside  decision  of  Land  Department 
on  allegation  of  perjury  by  witnesses  at  trial  before  department;  Okla- 
homa City  ▼.  Hill,  6  Okl.  129,  50  Pac.  247,  under  act  opening  Oklahoma, 
one  entering  lot  for  townsite  purpose  in  violation  of  act,  who  is  unlaw- 
fully dispossessed  by  city  authorities,  cannot  claim  damages  for  tres- 
pass; Barnes  v.  Newton,  5  Okl.  431,  48  Pac.  192,  enjoining  unsuccessful 
claimant  before  Land  Department  from  interfering  with  occupation  of 
disputed  premises;  Calhoun  v.  Violet,  4  Okl.  325,  47  Pac.  481,  applying 
rule  in  suit  to  declare  holder  of  legal  title  of  homestead  a  trustee  for, 
benefit  of  claimant  of  superior  equitable  title;  Woodruff  v.  Wallace,  3 
Okl.  361,  378,  41  Pac.  359,  365,  one  whose  homestead  entry  has  been 
canceled  for  fraud  in  its  inception  cannot  avail  himself  of  occupying 
claimant's  act,  and  district  court  may  enjoin  him  from  interfering  with 
successful  applicant;  Laramie  Nat.  Bank  v.  Steinhoff,  11  Wyo.  308,  71 
Pac.  994,  where  no  patent  issued,  court  in  action  by  possessor  under 
certificate  of  purchase  against  entryman,  cannot  determine  title. 

Syl.  4  (VII,  613).    Equity  jurisdiction  to  correct  mistakes  in  patents. 

Approved  in  Paine  v.  Foster,  9  Okl.  223,  53  Pac.  112,  following  rule; 
Southern  Cross  etc.  Co.  v.  Sexton,  147  Cal.  762,  82  Pac.  424,  where,  by 
mistake  of  Land  Department,  notice  to  adverse  claimants  of  applica* 
tion  for  mining  patent  did  not  contain  sufficient  description,  but  cer* 
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tificate  of  purcliase  iwraed,  and  long  after  republication  order  madej  o** 
der  caD€€liDg  certiiicate  aa  of  date  of  repablication  order  was  erroneooft 

Limited  in  dlBsenting  opinion  jm  Paine  t.  Foster,  9  OkL  274,  60  Pftc 
29,  majority  following  rule. 

87L   6   (VII>  613),    Decision   of  land  receiver — Tested   rights. 

Approved  in  Bockfinger  ▼»  Foster,  10  Okl.  602,  62  Pac.  803,  townsite 
trustees  are  not  trustees  for  use  of  one  claiming  adversely  to  truat 
created  bj  act  of  Congress  under  which  patent  waa  issued  to  them. 

8yL  6  (VII,  614),    Equitable  trustee— Mistake  in  passing  of  title. 

Approved  in  Smith  T.  Towosend,  1  Okl.  122,  £9  Pac.  82,  and  Adarai 
▼.  Couch,  1  Okl.  39,  26  Pac.  1016,  both  following  rule;  Hurobird  ▼, 
Avery,  195  U,  S.  503,  49  L.  297,  25  Sup.  Ct.  123,  refusing,  prior  to 
final  action  of  Land  Department,  to  determine  rights  of  granteo  of 
railroad  of  land  claimed  within  indemnity  Emits  and  purchasers  from 
government;  Jones  ¥.  Hoover,  144  Fed.  220,  under  23  Stat.  340,  and  32 
Stat.  730,  relating  to  Umatilla  Indian  lands,  purchaser  0/  one  hundred 
And  sixty  acrea  untimbered  land  uuder  first  act  could  not  buy  under 
riecond;  Tegarden  v.  Le  Marchel,  129  Fed.  488,  in  ejectment  in  federal 
'  eourt  equitable  title  caunot  be  set  up  to  defeat  leg&l  title  by  impeach- 
ing government  patent;  Johnson  y.  Pacific  Coast  S.  8,  Co.,  2  Alaska,  238, 
upholding  jurisdiction  to  set  aside  townaite  patent;  Thompson  v.  Perry, 
6  Ariz.  306,  56  Pac.  743,  holding  parties  barred  by  laches  to  claim  trust; 
Love  V.  Flahive,  33  Mont.  354,  83  Pac.  883,  where  appllcationa  for  home* 
stead  entry  on  same  land  were  filed  simultaneously,  finding  of  Secretary 
of  Interior  that  applicant  who  had  preserved  right  to  land  intact  since 
should  be  preferred  over  other  who  had  abandoned  right  was  proper; 
McDonald  v.  Union  Pac.  By.  Co.,  70  Neb.  350,  97  N.  W.  441,  denying 
jurisdiction  to  compel  conveyance  of  lacds  subject  to  homestead  entry 
to  one  who  has  been  denied  privilege  of  entry  by  land  department; 
Wilbourne  v.  Baldwin,  6  Okl.  280,  47  Pac.  1050,  refusing  to  enjoin 
Indian  agent  from  removing  homestead  applicant  from  land;  Brown 
ir.  Parker,  2  Okl.  266,  39  Pac.  569,  filing  certificates  issued  by  probate 
judge  prior  to  entry  have  no  legal  force;  dissenting  opinion  in  Sproat 
T.  Durland,  2  Okl.  52,  35  Pac.  888,  majority  holding  court  may,  on 
answer  and  cross-com plaint,  enjoin  homestead  claimant  from  interfering 
with  adversary's  possession;  Laramie  Nat.  Bank  v,  Steinbolf,  H  Wyo. 
306,  310,  71  Pac.  994,  995,  where  no  patent  has  issued,  court,  in  action 
by  possessor  und^  certificate  of  purchase  against  en  try  man,  cannot 
determine  title. 

Distinguished  in  Watt  ▼.  Amos,  14  Okl.  180,  79  Pac.  109,  declaring 
bolder  of  legal  title  a  trustee  though  no  fraud  shown. 

Syl.  7  (VII,  618).     Land  officer  ^s  decision  final— Equitable  relief. 
Approved  in  Hartwell  v.  Havighorst,  196  V,  8.  635,  49  L.  629,  25 
Bup,  Ct  793,   Efltes  ▼.   Timmons,  12  OkL  §40,  544,  73  Pac.  304,   305, 
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and  Adams  ▼.  Couch,  1  OkL  34,  35,  40,  26  Pac.  1015,  1017,  all  following 
rule;  Kerns  y.  Lee,  142  Fed.  988,  applying  principle  under  swamp  land 
act  of  1850;  Le  Marchel  y.  Teegarden,  133  Fed.  827,  one  attacking 
land  patent  must  plead  and  prove  evidence  before  Land  Department 
from  which  mistake  resulted,  particular  mistake  made,  and  how  it  oc- 
curred; Smith  Y.  Love,  49  f^  239,  38  8o.  379,  applying  rule  where 
fraud  alleged;  Cook  y.  McCord,  9  Okl.  209,  60  Pac.  500,  applying 
rule  to  finding  of  Land  Department  that  lot  had  been  abandoned  by ' 
claimant;  Black  y.  Jackson,  6  Okl.  754,  52  Pac.  407,  where  Land 
Department  makes  final  award  of  adverse  claims,  loser  cannot  continue 
residence  on  land  to  bring  suit  to  declare  trust  against  adversary; 
Cummings  y.  McDermid,  4  Okl.  280,  44  Pac.  278,  applying  rule  where 
award  of  townsite  trustees  attacked;  King  y.  Thompson,  3  OkL  647,  39 
Pac.  467,  applying  principle  to  acts  of  townsite  trustees;  dissenting 
opinion  in  Paine  ▼•  Foster,  9  Okl.  261,  60  Pac.  25,  majority  following 
rule. 

13  WaU.  92104,  20  L.  534,  GIBSON  T.  CHOUTEAU. 

Syl.  1   (Vn,  624).    Limitations  against  state. 

Approved  in  Hagerman  y.  Territory,  11  N.  M.  160,  66  Pac.  526,  action 
in  name  of  territory  for  delinquent  taxes  which  are  property  of  county 
in  which  they  are  assessed  is  not  barred  by  limitations.  See  101  Am. 
St.  Bep.  151,  152,  153,  165,  182,  note. 

Syl.  3  (Vll,  627).    State  statutes  cannot  impair  patent. 

Approved  in  Tegarden  y.  Le  Marchel,  129  Fed.  488,  490,  following 
rule;  Tyee  Consol.  Min.  Co.  y.  Langstedt,  136  Fed.  127,  69  C.  C.  A. 
548,  there  is  no  disseisin  sufficient  to  start  limitations  as  against  locator 
of  mining  claim  prior  to  issuance  of  patent;  Peyton  v.  Desmond,  129 
Fed.  10,  63  C.  C.  A.  651,  homestead  patentee  may  recover  value  of  tim- 
ber wrongfully  cut  after  initiation  of  claims  and  prior  to  issuance 
of  patent;  Cook  v.  McCord,  13  Okl.  510,  75  Pac.  295,  unsuccessful 
contestant  for  townsite  lot,  who,  pending  contest,  made  improvements 
thereon,  cannot  hold  possession  until  improvements  paid  for  under 
state  occupying  claimant's  land. 

Syl.  4  (VII,  628).     Equity — Doctrine  of  relation. 

Approved  in  Peyton  y.  Desmond,  129  Fed.  11,  63  C.  C.  A.  651,  home- 
steader may  recover  value  of  timber  wrongfully  cut  after  initiation 
of  claim  and  prior  to  issuance  of  patent;  Krakow  «▼.  Wille,  125  Wis. 
288,  103  N.  W.  1123,  where  contract  for  sale  of  land  provides  for  de- 
livery of  deed  after  certain  portion  of  price  paid,  title  vests  as  of  date 
of  contract. 

Distinguished  in  Tyee  Consol.  Min.  Co.  y.  Langstedt,  1  Alaska,  443^ 
445,  447,  ten  year  statute  of  limitations  begins  to  run  in  favor  of  ad- 
verse possessor  of  part  of  mining  claim  from  time  of  location. 
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Bjh  5   (VII,  628),     Title  to  public  land  commences  when. 

Approved  in  United  States  v,  Detroit  Timber  etc,  Co.,  200  TJ.  8. 
^935^  50  L.  505,  26  Sup.  Ct.  282^  applying  rule  to  purchaser  of  timber 
land  from  patentees  for  value  and  without  notice  of  fraud  on  part 
of  original  entrymen;  United  States  t.  Anderson^  194  U.  S«  399,  4% 
L.  1039,  24  Sup.  Ct.  716,  ^vernmeut  cannot,  as  against  its  grantees 
of  land  within  indemnity  limits  of  railroad  grant,  retain  sum  col- 
lected from  trespassers  for  removal  of  stone  between  selection  and  ap- 
proval of  selection. 

SyL  0  (VII,  629).    Doctrine  of  relation— Public  lauds. 

Approved  in  Peyton  v.  Desmond,  129  Fed.  11,  63  C.  C.  A.  651,  !iome- 
steader  may  recover  value  of  timber  wrongfully  cut  after  initiatiun  of 
claim  &Qd  prior  to  issuaace  of  patent;  Gilbert  v.  McDoDnld^  94  Mino. 
291,  110  Am.  St.  Rep.  370,  102  N.  W.  713,  interest  of  assignee  of 
aoldier's  additional  homestead  certificate,  upon  filing  of  application 
for  specific  tract,  may  be  transferred  by  quitclaim. 

Syl.  7   (VII,  631).     Ejectment — Legal  title  necessary. 

Approved  in  Tegarden  v»  Le  Marchel,  129  Fed.  488,  following  rule. 

Syl.  8  (VII,  631).     Patent  passes  government  title — Superior  equities. 

Approved  in  Tyee  ConsoL  Min.  Co.  v.  Langatedt,  136  Fed,  126,  69 
IC,  C.  A.  549,  there  is  no  disseisin  sufilcient  to  start  limitations  as  against 
locator  of  mining  claim  prior  to  issuance  of  patent;  Tegarden  v.  La 
Marchel,  129  Fed.  4S9,  491,  defendant  in  ejectment  cannot  recover 
for  improvements  made  before  patent  issued  to  plaintifT;  Smith  v. 
Love,  49  Pla,  239,  38  So.  379,  upholding  jurisdiction  to  convert  holder 
of  legal  title  into  trustee  for  true  owner  where  patent  should  Lave 
gone  to  another. 

Distinguished  in  Blumer  ▼.  Iowa  B.  B.  Land  Co.,  129  Iowa,  38,  105 
N*  W.  344,  as  against  railroad  entitled  to  land  under  grant  limitations 
run  in  favor  of  timber-culture  occupant  from  time  of  latter 'i  entry 
under  receiver's  certificate. 

SyL  11    (VII,  632).    Occupation  for  statutory  period— Public  lands. 

Approved  in  Tegarden  y,  Le  Marchel,  129  Fed.  491,  defendant  in 
ejectment  cannot  recover  for  improvements  made  before  patent  issued 
to  plaintiff;  Slaght  v.  Northern  Pac.  Ej.  Co.,  39  Wash.  582,  81  Pac. 
1064,  limitations  do  not  run  against  settler  on  government  land  till 
patent  issues. 

Distingnislied  in  Tyee  ConioL  Mlo.  Co.  t,  Langatedt,  1  Alaska,  464, 

mining  locator  acquires  present  vested  estate  in  cUtm  which  be  may 
defend  by  ejectment. 

13  Wall.    104-128,   20  L.    585,    NORWICH    ETC.   TRAN8P.   CO.   ▼. 
WEIGHT* 

flyL   2    (VXI,   633),     Ship   owner's  liability   for   maiter's   negligence. 
Approved   in   The  W.  G.   Mason,    142   Fed.   919,   where  two   tugs  be- 
longing   to    same    ownsr   werfi    towing   ship,    rear   tug^    which   did   not 


13  WalL  128-165  Notes  on  U.  B.  Beportt.  589 

control  tow,  was  not  liable  in  rem  for  stranding  of  tow  througK 
fault  of  leader;  The  Sacramento,  131  Fed.  374,  where  petition  in 
admiraltj  to  limit  liability  of  vessel  and  cargo  for  collision  failed 
to  state  facts,  by  reason  of  which  exemption  claimed,  it  was  insoiB* 
eient  to  permit  contest  of  question  of  vessel's  fault. 

SjL  2  (VII,  633).    Ship  owner's  limitation  of  liability. 

Approved  in  The  Lotta,  150  Fed.  221,  where  there  was  only  one  claim- 
ant against  vessel  for  negligent  death,  owner  could  set  up  limited  lia* 
bility  as  defense  in  state  court;  Hagan  v.  City  of  Bichmond,  104  Ya. 
733,  52  S.  E.  389,  3  L.  B.  A.  (N.  8.)  1120,  holding  void  city  ordinance 
declaring  harbor  commissioners  shall  remove  wrecks  injurious  to  harbor 
at  owner's  expense. 

18  WalL  128150,  20  L.  519,  UNITED  STATES  ▼.  KLEIN. 
SyL  3  (Vn,  639).    Pardon  blots  out  offense. 
See  111  Am.  St.  Bep.  109,  note. 

18  Wan.  154156,  20  L.  614,  ABMSTB0N6  v.  UNITED  STATES. 

Syl.  2  (Vn,  641).    Judicial  notice  of  executive  proclamation. 

\^  Approved  in  Sprinkle  v.  United  States,  141  Fed.  820,  in  prosecutioB 
of  violation  of  internal  revenue  laws,  rules  and  regulations  of  Internal 
Bevenue  Department  are  admissible. 

13  WaU.  158-162,  20  L.  490,  SEMMES  t.  HABTFOBD  INS.  CO. 

Syl.  2  (Vn,  642).  Insurance — ^Limitation  as  to  suit — Impossibility 
of  performance. 

Approved  in  Lynchburg  etc.  Hill  Co.  t.  Travelers'  Ins.  Co.,  149  Fed. 
957,  where  insured  in  employer's  liability  policy  participated  in  nego- 
tiations for  settlement  for  three  months  after  expiration  of  time 
limit  in  policy,  contract  limitation  was  absolutely  waived. 

Distinguished  in  Lynchburg  etc.  Co.  T.  Travelers'  Ins.  Co.,  140  Fed.  • 
721,  723,  where  insurer  negotiated  for  settlement  after  expiration  of 
contract  limitation,  such  limitation  not  absolutely  waived  but  merely 
suspended. 

13  Wall.  162-165,  20  L.  566,  BEICHE  v.  SMYTHE. 

Syl.  2  (VII,  644).    Statutory  construction. 

Approved  in  State  v.  Eldredge,  27  Utah,  488,  76  Pac.  341,  con- 
struing proviso  in  Const.,  art.  13,  §  11,  that  board  of  equalization 
shall  "also  perform  such  other  duties  as  may  be  prescribed  by  law." 

Syl.  3  (Vn,  644).     Statutes — Construction  of  words. 

Approved  in  United  States  v.  Boden,  133  Fed.  840,  canned  pineapples 
eontaining  sugar  for  flavoring  only  arc  liable  for  lower  rate  provided 
for  by  par.  263  of  Act  of  1897;  Brennan  v.  United  States,  129  Fed. 
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838,  pickled  limes  are  dutiable  under  par.  266  of  Tariff  Aci  of  1S97, 
And  not  free  under  par.  550. 

13    Wall.   166-182,  20  L.   557,    PUMPELLY    v.   GREEN    BAY    ETC. 
CANAL  CO. 

SjrL  Z  (Vn,  646).     Eminent  domain — Bight  to  eompensatioii. 

Approved  in  dissenting  opinion  In  Chicago  etc.  By.  Co.  ▼.  Illinoia, 
£00  U.  8.  598,  50  L.  611,  26  Sup.  Ct.  341,  majority  holding  impoaition 
on  railroad  of  entire  cost  of  removing  and  rebuilding  of  bridge  m&dti 
necesaaiy  by  widening  of  channel  by  authorized  officials  not  a  "taking." 

Syl,  3  (Vn,  047).  Eminent  domain— What  U  "taking." 
Approved  in  Barron  v.  Memphis,  113  Tenn.  92,  106  Am,  St.  Rep. 
810,  SO  S.  W,  833,  where  city  enlarged  bridge  pier  and  thereby  diverted 
current  so  that  water  overiowed  land  and  eroded  it,  there  was  a  "tak- 
ing'*,* Town  of  Nahaut  v.  United  States,  136  Fed.  285,  69  L.  R.  A.  723, 
70  C.  C.  A.  641,  arguendo* 

SjL    4    (VII,    648).     Eminent    domain — Flooding    land    as    taking. 

Approved  in  ManigauU  v.  Springs,  IW  V.  8.  484,  50  L.  280,  26  Sop. 
Ct,  127,  flooding  ot  lands  conse<}uent  on  erection  of  dam  under  statu* 
tory  authority  ta  not  "taking"  where  flooding  can  be  prevented  by  rais- 
ing height  of  dikes;  Wright  v.  Austin,  143  Cat.  242,  lUl  Am.  St.  Rep. 
»7,  76  Fac.  1025,  65  L.  R.  A.  649,  county  caonot  bore  wells  in  highway 
and  us«  subterranean  water  for  sprinkling  it;  Baltimore  etc.  R.  R.  Co, 
r.  Sattler,  100  Md,  329,  59  Atl.  658,  owner  of  property  injured  by 
smoke  and  vibration  of  passing  trains  may  recover  without  proof  of 
negligence  by  raiJroad;  Matheny  v.  Aiken,  68  8.  C.  177,  47  8.  E.  61, 
owner  of  land  outside  city  whose  property  is  damaged  by  sewage 
•mptying  into  stream  is  limited  to  statutory  action  for  compensation, 
and  cannot  sue  city  to  abate  nuisance;  Stoekdale  v.  Rio  Grande  etc. 
Ry.  Co.,  28  Utah,  212,  77  Pac.  852,  applying  rule  where  switch-track 
erected  on  adjoining  lands  caused  loss  and  inconvenience;  Tratiewetl 
V,  Wood  County  Court,  58  W.  Va.  290,  52  S.  E.  188,  where  municipal 
I  corporation  by  drainage  ditch  made  along  road  collects  surface  water 
and  casts  it  on  land,  it  is  liable  for  damage  caused  thereby;  Lathrop 
T.  Racine,  119  Wis.  473,  97  N.  W.  196,  Racine  charter  provisions  requir* 
ing  land  owners  along  river  to  build  docks  yoid  aii  not  providing 
for  determination  of  special  b<?nefit«.  See  109  Am.  St.  Bep.  905,  906, 
916,  note* 

(VII,  645).  Miscellaneous.  Cited  in  Matheny  t.  Aiken,  68  8.  C. 
174,  47  S.  K.  60,  fifth  amendment  is  limitation  on  federal  and  nut  state 
government. 

13  W^ll.  190^222,  20  L.  550,  PENNSYLVANIA  COLLEGE  CA8E3. 

8yL  5  (VII,  657),     Amendment  of  corporafje  franchisea. 

Approved  in  State  v,  U.  8.  Grant  University,  115  Tenn,  247,  249, 
050,   90    S.   W.   297,   where  educational   institution   transferred  ftU  iti 
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property  and  corporate  franchises  to  charitable  society  to  transfer  prop- 
erty to  new  corporation,  and  then  ceased  to  perform  its  functions,  its 
trustee  cannot  sue  in  its  behalf. 

13  WalL  222-236,  20  L.  617,  INSURANCE  CO.  T.  WILKINSON. 

Syl.  2  (VII,  658).     Insurance — Disclosure  of  injuries. 

Approved  in  Bupert  y.  Supreme  Court  U.  O.  F.,  94  Minn.  298,  102 
N.  W.  717,  when  questions  to  insurance  applicant  are  in  such  terms 
as  to  include  trivial  ailments  unconnected  with  any  specific  disease,  they 
refer  only  to  ailments  affecting  risk. 

Syl.  4  (VII|  658).  Beformation  of  instruments  for  mistake  by  paroL 
Approved  in  Lyon  v.  United  Moderns,  148  Cal.  476,  83  Pac.  807, 
where  insured  in  good  faith  made  truthful  answers  to  questions  in  ap- 
plication, but  answers  were  not  correctly  transcribed  by  medical  ex- 
aminer, insurer  could  not  assert  falsity  of  answers  as  defense;  Far- 
mers' etc.  Ins.  Co.  v.  Jackman,  35  Ind.  App.  18,  73  N.  E.  736,  where 
at  time  of  policy  insured  owned  property  in  fee  but  later  conveyed 
it  to  son,  retaining  life  interest,  and  officers  said  no  change  in  policy 
necessary,  condition  as  to  character  of  title  waived. 

Limited  in  Connecticut  Fire  Ins.  Co.  v.  Buchanan,  141  Fed.  891,  892, 
refusing  parol  evidence  of  statements  of  agent  as  to  necessity  for 
obtaining  vacancy  permit  where  policy  provided  for  cancellation  if 
premises  became  vacant. 

SyL  6  (VII,  661).    Estoppel  by  conduct 

Approved  in  Frels  ▼.  Lillie  Black  F.  M.  Ins.  Co.,  120  Wis.  598,  98 
N.  W.  524,  where  insurer  ordered  payment  of  loss  in  ninety  days 
and  in  ten  days  was  informed  that  policy  held  by  assignee,  and  they 
notified  latter  that  garnishment  proceedings  were  pending,  insurer 
estopped  to  set  up  contract  limitation  where  garnishment  proceedings 
dismissed  after  expiration  of  limit. 

Limited  in  Dimick  v.  Metropolitan  Life  In^.  Co.,  69  N.  J.  L.  399, 
55  Atl.  297,  62  L.  B.  A.  774,  untrue  answers  entered  by  medical  examiner 
and  signed  by  applicant  render  policy  void  where  answers  are  war- 
ranties under  contract. 

Syl.  6  (Vn,  662).    Powers  of  insurance  agent. 

Approved  in  American  Tel.  etc.  Co.  v.  Green,  164  Ind.  357,  73  N.  E. 
709,  applying  rule  where  agent  arranged  consideration  for  release  of 
claims  for  damages;  CuUinan  v.  Bowker,  180  N.  Y.  97,  72  N.  E.  912, 
where  clerk  of  agent  authorized  to  execute  liquor  law  bonds  for 
his  company  issued  bond,  certificate  for  which  had  been  forfeited,  and 
later  agent,  in  ignorance  of  forfeiture,  signed  bond,  company  not  liable ; 
Starr  v.  Mutual  Life  Ins.  Co.,  41  Wash.  233,  83  Pac.  118,  where 
solicitor  executed  receipt  to  applicant  making  insurance  in  force  from 
date  of  receipt  if  application  accepted  and  policy  issued,  insurer  es- 
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topped  to  denj  agent's  authority;  Medley  v.  GermaxL  etc*  Ini,  Co.,  65 
W.  Va.  349,  350,  47  S.  E.  104,  applying  rule  T?bere  title  of  fee  to 
property  was  not  in  insured. 

8yl.  7  (VIT,  663).  Insurance — Deolarations  and  aets  of  local  agent 
Approved  in  State  Mut.  Ins.  Co.  v.  Latourette,  71  Ark,  247,  100  Am. 
8t.  Rep.  63,  74  3.  W,  302^  where  local  agent,  who  forwards  applica- 
tions, receives  policies  and  accepts  premiums,  is  informed  by  applicant, 
prior  to  delivery  of  policy,  that  title  ii  in  another,  delivery  waives 
•condition  requiring  title  to  be  in  insured;  Nute  ▼.  Hartford  Fire  Ins. 
Co.,  109  Mo.  App.  596,  83  8.  W,  86,  where  applicant  correctly  informed 
agent  of  state  of  title,  insurer  cannot  defeat  recovery  because  policy 
misstated  title;  German  Ins.  Co,  y.  Shader,  68  Neb.  8,  93  N,  W.  975,  60 
Xi.  B.  A,  91S,  admitting  parol  evidence  of  waiver  of  conditions  in 
policy  by  agent;  Aetna  Life  Ins.  Co.  v.  Fallow,  110  Tenn.  734,  77  8,  W. 
^0,  applying  rule  where  agent  waived  provision  as  to  payment  of 
premium  in  advance.    See  107  Am.  St.  Hep.  122|  note. 

Distinguished  in  Deming  Inv.  Co.  ▼.  Shawnee  Ins.  Co.,  16  Okl.  11, 
83  Pac.  921,  holding  company  not  liable  where  agent  ^s  limited  authority 
was  known  to  applicant  who  made  false  statement  as  to  encumbranceSi 
though  condition  of  title  known  to  agent. 

SyL  8  (VII,  668),     Insurance— Agent  preparing  application. 

Approved  in  Connecticut  Fire  Ins,  Co.  v,  Bui^hanan^  141  Fed.  893, 
refusing  parol  evidence  of  statements  of  agents  as  to  necessity  for 
obtaining  vacancy  permit  where  policy  provided  for  cancellntion  if 
premises  became  vacant;  Bushnell  v.  Farmers'  etc.  Ins.  Co.,  110  Mo. 
App.  228,  85  8.  W.  103,  applying  nile  where  there  wore  encumbrances 
on  property  not  mentioned  in  application. 

13  Wall.  236-243,  20  L.  624,  EX  PABTE  McNEIL. 

8yL  4  (Vn,  673).     State  pilotage  laws  valid. 

Approved  in  Olsen  t.  Smith,  im  XT.  S.  341,  49  L.  229,  25  Sup.  Ct 
52,  upholding  Texas  pilotage  laws* 

SyL  7  {VII,  674).     Eight  created  by  state  statute— Federal  courts. 

Approved  in  Mathews  Slate  Co.  v.  Mathews,  148  Fed.  493,  fed* 
cral  eourt  has  no  jurisdiction  over  suit  brought  under  Massachusetts 
statute  giving  courts  equity  jurisdiction  over  suit  by  creditor  to 
apply  in  payment  of  debt  property  of  debtor  which  cannot  be  at- 
tached at  law;  Barber  Asphalt  etc.  Co.  v.  Morria,  132  Fed.  949,  C7  L. 
B.  A.  761,  65  C.  C.  A*  55,  provision  of  city  charter  for  appeals  from 
allowance  or  rejection  of  claims  to  district  court  and  prohibiting  pay- 
ment of  claims  pending  appeal  does  not  restrict  federal  juriadiction; 
Madison ville  etc.  Co.  v.  St,  Bernard  Min.  Co.,  130  Fed.  792,  uphold- 
ing removability  of  suit  for  condcTiination  of  railroad  right  of  way 
by  Kentucky  corporation  againsl  citizen  of  another  state;  The  Su# 
137  Fed.  135|  arguendo. 
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Distinguished  in  Illinois  Life  Ins.  Co.  ▼.  Newman,  141  Fed.  450^ 
denying  federal  equity  jurisdiction  to  enjoin  collection  of  state  tax 
on  ground  of  its  illegality,  though  «uch  power  is  conferred  by  state 
statute;  Anthony  v.  Burrow,  129  Fed.  789,  denying  federal  equity 
jurisdiction  to  require  state  officer  to  certify  nomination  of  certain 
person  as  candidate  for  Congress. 

13  Wall.  244-251,  20  L.  539,  BATH  COUNTY  ▼.  AMY. 

Syl.  1  (Vn,  676).    Circuit  court's  power  to  issue  mandamus. 

Approved  in  Ex.  parte  Massachusetts,  197  U.  S.  488,  49  L.  848,  25 
Sup.  Ct.  512,  denying  jurisdiction  to  issue  extraordinary  writs  to  re- 
strain  proceedings  in  equity  cause;  Ex  parte  Moran,  144  Fed.  596^ 
upholding  jurisdiction  of  circuit  court  of  appeals  to  issue  habeas 
corpus  to  determine  power  of  Oklahoma  court  to  imprison  one  con- 
victed of  capital  crime;  United  States  v.  Norfolk  etc.  By.  Co.,  13ft 
Fed.  851,  denying  mandamus  to  compel  interstate  railroad  to  equita- 
bly distribute  cars  according  to  contract;  Barber  Asphalt  etc.  Co.  ▼» 
Morris,  132  Fed.  953,  67  L.  B.  A.  761,  66  C.  C.  A.  55,  granting  man- 
damus to  compel  circuit  judge  to  vacate  order  staying  proceedings 
pending  state  court  appeal;  Mystic  Milling  Co.  v.  Chicago  etc.  By. 
Co.,  132  Fed.  292,  denying  jurisdiction  of  mandamus  proceeding  on 
removal;  Kelly  v.  Grand  Circle,  W.  O.  W.,  ^29  Fed.  831,  proceeding 
for  mandamus  by  motion  and  affidavits  as  authorized  by  Bal.  (Wash.) 
Code,  §  5765,  authorizing  assessment  of  damages  on  judgment  for 
applicant,  is  not  removable. 

Syl.  2  (VII,  677).    Mandamus  issuable  by  circuit  court. 

Approved  in  Barber  Asphalt  etc.  Co.  v.  Morris,  132  Fed.  952,  67 
L.  B.  A.  761,  66  C.  C.  A.  55,  granting  mandamus  to  compel  circuit 
judge  to  vacate  order  staying  proceedings  pending  state  court  ap- 
peaL 

13  Wall.  254-257,  20  L.  681,  UNITED  STATES  v.  WILDER. 

Syl.  3  (Vn,  679).     Part  payment  as  affecting  limitations. 

Approved  in  Good  v.  Ehrlich,  67  Kan.  97,  72  Pac.  546,  applying 
rule  where  payment  made  on  note. 

13  Wall.  257-263,  20  L.  635,  KLINGER  v.  MISSOURI. 

Syl.  1  (Vn,  680).     State  record  showing  federal  question. 

Approved  in  Allen  v.  Arguimbau,  198  U.  S.  155,  49  L.  993,  25  Sup. 
Ct.  662,  defense,  in  action  on  note  given  for  promise  to  have  cigars 
under  certain  contract,  that  it  was  contemplated  that  cigars  were  to 
be  taken  from  factory  without  complying  with  federal  statute,  raises 
no  federal  question. 
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13  WalL  264-268,  20  L,  568,  WILMINGTON  E.  E.  CO.  v-  BEID, 

Byh  4  (Vn,  683).  Taxation — Scope  of  exemption  of  corporation  *■ 
property. 

Approved  in  Southwestern  TeL  etc.  Co.  y.  San  Antonio,  32  Tex, 
Civ.  102,  73  3.  W.  860,  franchiiies  of  corporation  exercised  by  it  in 
city  are  property,  within  city's  charter  taxing  all  property. 

13  Wall.  270  2&1,  20  L.  571,  CHICAGO  &  N.  W.  BY.  CO.  v.  WHIT- 
TON. 

Syl.  1  (Vllr  686).     Corporation  citizen  of  state  of  creation. 

Approved  in  Lee  ▼.  Atlantic  etc,  E.  Co.,  150  Fed,  796,  where  Vir- 
ginia railroad  was  merged  with  foreign  railroad  and  stock  in  lat^ 
ter  canceled  for  stock  in  former,  former  continued  to  exist  as  Vir- 
ginia corporation;  Western  Union  TeL  Co.  v,  Pittsburg  etc.  Ey.  Co., 
137  Fed.  437^  in  federal  suit  for  specific  performance  of  right  of 
iway  contracts  with  consolidated  railroad  companieSf  it  is  immate* 
rial  that  portion  of  property  affected  is  outside  district;  Baltimore 
etc.  B.  B.  Co.  V.  Allen,  58  W.  Va.  398,  112  Am.  St.  Eep.  985,  52  9. 
E*  469,  3  L.  B.  A.  (N.  B.)  608,  railroads  chartered  by  other  states 
but  operating  roads  here  may  be  proceeded  against  as  garnishees  ir- 
respective of  titua  of  debts. 

Syl.  2  (Vn,  6S7).  Citixenship  of  corporation  chartered  by  two 
states. 

Approved  in  United  States  v.  Milwaukee  etc.  Transit  Co.,  142  Fe^ 
254,  upholding  suffieieney  of  bill  to  enjoin  rebating  where  officers 
of  corporation  formed  transit  company  which  made  carriage  con- 
. tracts  for  it  and  received  commissions  for  obtaining  business;  Dodd 
'▼.  Louisville  Bridge  Co.,  130  Fed.  195,  denying  removal  wh^re  con- 
solidated railroad  sued  citizen  of  one  of  states  of  incorporation  of  one 
of  constituent  companies;  Russell  v.  Bt.  Louis  etc.  Ey.  Co.,  71  Ark. 
457,  75  8.  W.  728,  foreign  railroad  complying  with  Acts  1889,  p.  43, 
c.  34,  becomes  domestic  and  may  exercise  right  of  eminent  domain. 

SyL  4  (VHi  691).  State  statute  cannot  restrict  federal  jurisdic- 
tion. 

Approved  in  Barber  Asphalt  etc.  Co,  v.  Morris^  132  Fed.  949»  67 
L.  B.  A.  761,  BG  C.  C.  A.  55,  city  charter  prohibiting  payment  of 
claims  pending  appeal  from  their  allowance  or  rejection  does  not  af- 
fect federal  jurisdiction. 

13  WaU.  291*297,  20  L.  662,  MYERS  v.  CROFT. 

SyL  2  (Vn,  697).    Vendor  cannot  question  vendee's  capacity. 

Approved  in  Clark  v.  Bayers,  55  W,  Va.  526,  47  S.  E.  318,  where 
one  conveys  land  wttb  general  warranty,  and  he  afterward  act^uiret 
good  titlci  acquisition  inures  to  grantee  *»  benefit. 
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87I.  3  (Vn,  697).    Assignment  of  right  of  pre-emption. 

Approved  in  United  SUtes  ▼.  Clark,  200  U.  a  607,  50  L.  616,  £6 
Sup.  Ct.  340,  purchaser  of  timber  lands  after  issuance  of  receiver'* 
final  receipts  is  bona  fide  pnrchaser  as  against  cancellation  for  frauds 
of  entrjman;  McElhaney  v.  McElhaney,  125  Iowa,  282,  101  N.  W. 
91,  where,  after  husband  contracted  to  give  wife  half  of  all  after- 
acquired  property,  he  entered  timber  claim,  and  both  spouses  re- 
sided on  land  till  after  patent  issued,  agreement  valid  as  to  such 
land;  Flanagan  ▼.  Forsythe,  G  Okl.  236,  50  Pac.  155,  lands  entered 
as  homestead  are  not  exempt  from  liability  for  debts  after  final  proof 
made  and  final  or  patent  certificate  issued;  Tecumseh  State  Bk.  ▼. 
Maddox,  4  OkL  594,  46  Pac  567,  relinquishment  of  preferential  right 
to  enter  on  public  lands  and  agreement  to  sell  personalty  and  im- 
provements thereon  are  good  consideration  for  assignment  of  moneys; 
dissenting  opinion  in  Hafemann  ▼.  Gross,  199  U.  S.  352,  50  L.  226, 
26  Sup.  Ct.  80,  majority  upholding  contract  by  which  pre-emptioner 
agreed  in  consideration  of  advances  to  pay  sum  for  locating  him  on 
land  and  percentage  of  proceeds  of  sale  made  after  acquiring  title. 

SyL  4  (Yn,  699).    Alienability  of  lands  prior  to  patent. 

Approved  in  Adams  v.  Church,  193  XT.  S.  517,  48  L.  772,  24  Sap.  Ct. 
512,  argument  by  entryman  under  timber  culture  act  to  convey 
elaim  to  proposed  partnership  as  soon  as  he  should  acquire  title  is 
not  void. 

13  Wall.  297306,  20  L.  579,  PENDLETON  COUNTY  ▼.  AMY. 
Syl.  1  (VII,  699).  Action  by  bearer  of  bonda— DeniaL 
Approved  in  Berry  v.  Barton,  12  Okl.  236,  71  Pac  1079,  66  L.  S. 
A.  513,.  where  petition  in  action  on  note  recites  execution  to  plain- 
tiff for  valuable  consideration  and  default  in  payment,  answer  deny- 
ing that  plaintiff  is  owner  and  holder  and  aUeging  that  ho  is  not 
real  party  in  interest  states  no  defense. 

13  Wall.  306-311,  20  L.  6S3,  WILLIAMS  v.  KIRTLAND. 

Syl.  2  (Vn,  702).     Binding  effect  of  state  statutory  construction. 

Approved  in  Southern  Pac.  Co.  v.  Western  Pac-  By.  Co.,  144  Fed. 
179,  determining  title  to  Oakland  waterfront. 

13   Wall.   311-323,   20   I*.   581,   DELAWARE    ETC.   CANAL   CO.    t» 
CLARK, 

SyL  1  (VII,  702).     Protection  of  words  used  as  trademark. 

Approved  in  Gruber  Almanack  Co.  v,  Swingley,  103  Md.  376,  63^ 
Atl.  686,  holding  misrepresentations  on  book  did  not  deprive  com- 
plainant of  right  to  enjoin  infringement  of  trademark. 

Distinguished  in  Smith-Dixon  Co.  v.  Stevens,  100  Md.  124,  59  AtL 
404,  refusing  to  restrain  sale  of  bags  containing  imitation  of  plain* 
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tilf*B  advertiBement  where  plaintiff  had  printed  form  of  label  which 
he  had  registered  for  another  company  for  long  time  prior  to  filing  it 
with  Secretary  of  8tate. 

Syl.  2  (Vn,  703).     Object  of  trademark  stated* 

Approved  in  Hjgeia  etc.  Water  Co,  v.  Consolidated  Ice  Co.,  144 
Fed.  141,  word  "Hygeia^'  as  name  for  distilled  water  u§ed  for  long 
time  becomes  trademark;  Dennison  Mfg.  Co,  v.  Scharf  etc,  Co.,  135 
Fed.  628,  68  C.  C.  A.  263,  series  of  n  umbers  used  by  label -maker  in 
catalogues  and  in  connection  with  name  on  boxes  containing  labels,  to 
designate  style  of  label,  is  not  trademark, 

Syl.  3  (VII,  704).     Essence  of  wrong  in  trademark  Infringement, 

Approved  in  Dennlson  Mfg.  Co.  v.  Scharf  Tag  etc.  Co.,  135  Fed, 
634,  6S  C*  C»  A.  263,  series  of  numbers  used  by  label -maker  in  cata- 
logues and  in  connection  with  name  on  bojces  containing  labels,  ta 
designate  style,  is  not  trademark;  Galena  etc.  Oil  Co.  y.  Fuller^  142 
Fed.  1007,  trademark  consisting  of  five-pointed  star  with  word 
** Galena*'  above,  and  word  '*Oil''  below  it,  and  letter  **G''  in 
center,  not  infringed  by  six-pointed  star  made  of  triangles  and  hav- 
ing words  "Extra  Star";  Scriven  v.  North,  134  Fed.  370,  67  C,  C. 
A.  348,  applying  rule  where  elastic  seam  drawers  were  imitated  and 
advertised  and  sold  as  complainant's;  Woodcock  v.  Guy,  33  Wash. 
242,  74  Pac,  360,  where  petition  to  enjoin  infringement  of  nonregis- 
tcred  trademark  asked  protection  of  plaintiff  in  exclusive  use  of 
word,  but  failed  to  charge  that  defendant  had  simulated  labels,  it  was 
insuMcient. 

Syl.  4  (VII,  705).  Trademark  cannot  give  monopoly  of  other's 
goods. 

Approved  in  Diamond  Watch  Co.  v«  Saginaw  Match  Co.,  142  Fed. 
720,  manufacturer,  without  patent,  of  tipped  matches,  ht*ad  and  tip 
are  of  different  colors,  is  not  entitled  to  monopoly  of  colors* 

8yL  5  (Vn,  707).     Trademarks— Geographical  name. 

Approved  in  Buzby  ▼,  Davis,  150  Fed.  278,  use  of  word  ''Keystone'^ 
by  one  manufacturer  in  his  trade  name  to  palm  them  off  as  tboae  of 
another  is  enjoinable. 

Distinguished  in  Nesne  v.  Sundet,  93  Minn.  302,  101  N.  W.  492, 
corporation  enjoined  from  using  trade  name  lawfully  adopted  prior  to 
its  incorporation  by  partnership  engaged  in  like  busini.'ss  at  same 
place. 

Syl.  6  (VII,  709).     Application  as  truthful  when  used  by  defendant. 

Approved  in  Howe  Scale  Co.  v,  Wyckoff,  198  U,  S.  140,  49  L,  986, 
25  Sup.  Ct.  609,  maker  of  typewriters  under  name  "Remington*'' 
cannot  enjoin  Remington  and  Sholes  from  using  name  '^Bemington* 
Bholcs*'  on  machines. 
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(Vn,  702.)  MiflcellaneouB.  Cited  in  Sazlehner  t.  Eisner,  140  FecL 
940,  there  is  little  analogy  between  trademark  property  rights  and 
patents  for  inventions. 

13  Wall.  329-335,  20  L.  696,  THE  PATAPSCO. 

Syl.  1  (VII,  709).    Supplies  to  ship  in  foreign  port. 

Approved  in  The  Wyandotte,  136  Fed.  473,  where  charterer's  agent 
in  foreign  port  procured  libelant  to  purchase  master's  draft  for  pay- 
ment of  necessaries,  owners  cannot  offset  against  same  demurrage 
claims  against  charterers;  The  Surprise,  129  Fed.  875,  64  C.  C.  A.  309, 
supplies  furnished  vessel  on  order  of  master  in  foreign  port  create 
lien  though  vessel  navigated  by  charterer,  who  is  bound  to  make  dis- 
bursements and  protect  vessel  from  liens. 

Distinguished  in  The  New  Brunsvrick,  129  Fed.  895,  64  C.  C.  A.  325, 
where  place  of  business  of  corporation  which  is  owner  of  Tessel  is 
at  port  in  state  other  than  that  of  its  creation,  master  cannot  impress 
lien  for  supplies  in  that  port,  where  furnisher  knew  facts. 

13  Wall.  335-357,  20  L.  646,  BRADLEY  v.  FISHEB. 

Syl.  3  (Vn,  713).    Liability  of  judges  for  official  acts. 

Approved  in  Mitchell  v.  Galen,  1  Alaska,  341,  where  justice  of 
peace  collusively  issues  warrant  for  arrest  of  mine  owner  for  trespass 
on  his  own  property,  so  that  he  may  be  removed  therefrom,  and  others 
acting  with  judge  may  take  possession,  he  is  civilly  liable;  McVeigh 
V.  Bipley,  77  Conn.  141,  58  Atl.  703,  where  theft  of  horse  punishable 
by  imprisonment,  and  theft  of  property  of  value  of  $15  punishable  by 
fine  of  not  over  $7,  where  justice  fined  horse  thief  $5  and  committed 
him  until  fine  paid,  justice  not  liable  for  false  imprisonment;  Com- 
stock  V.  Eagleton,  11  Okl.  492,  69  Pac.  957,  probate  judge,  in  rendering 
judgment  in  bastardy  case,  is  not  liable  for  false  imprisonment  though 
judgment  is  erroneous. 

Syl.  4  (VII,  714).     Judge's  liability  for  action  within  jurisdiction. 

Approved  in  Bohri  v.  Barnett,  144  Fed.  390,  false  imprisonment 
based  on  arrest  and  conviction  for  violation  of  void  ordinance  does 
not  lie  against  trial  judge,  constable  and  prosecuting  attorney  where 
magistrate  had  jurisdiction  over  violations  of  ordinances;  United 
States  V.  Bell,  135  Fed.  338,  68  C.  0.  A.  144,  where  plaintiff's  claim 
offered  for  filing  in  federal  court  against  state  judge  of  general  juris- 
diction showed  on  face  lack  of  cause  of  action  against  them,  he  was 
not  injured  by  clerk's  refusal  to  file  papers;  Kush  v.  Buckley,  100  Me. 
331,  61  Atl.  778,  70  L.  R.  A.  464,  municipal  judge  issuing  warrants 
and  trying  case  for  violation  of  ordinance  which  never  was  legally 
passed  is  not  liable  for  damages. 

Syl.  5  (Vn,  715).     Inherent  power  to  disbar  attorneys. 
Approved  in  dissenting  opinion  in  In  re  Waugh,  32  Wash.  59,  72 
Pac.  713,  majority  Jiolding  supreme   court   has  no  inherent   original 
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jurifldiction  of  proeeedings  to  dbb&r  an  attorney  for  fraud  on  superior 
eourt  in  procuring  admiaaion  to  practice, 

13  WaU.  363-366,  20  L,  653,  BOBINSON  v.  UNITED  STATES, 

SjL  1   (Vn,  717)*     Evidence  of  custom  to  explain  contract 
Approved  in  Snoqualmi  Realty  Co.  v.  Hoynihan,  170  Mo,  643,  78 
S*  W.  1018,  wliere  building  contract  required  "San  Domingo  mahog- 
any/'  evidence  admiaaible  that  such  phrase  meant  nmhogany  equal  in 
density  to  that  grown  in  San  Domingo* 

Syl.  2  ( vn,  718),     Usage  considered  when  contract  made. 

Approved  in  Cleveland-Cliffi  etc.  Co.  ▼,  East  Itasca  etc.  Min.  Co., 
146  Fed.  235,  eoustruing  contract  for  assignment  of  mining  leases 
with  reference  to  manner  of  conducting  explorations;  Northern  Pac. 
By.  Co.  V.  KemptOB,  138  Fed.  995,  where  stock  carriage  contract  was 
ailent  as  to  time  and  manner  of  performance,  evidence  of  custom  to 
furnish  independent  train  trausportatioD  of  stock  of  over  ten  carloads 
is  admissible;  Lillard  v.  Kentucky  Dist.  etc.  Co.,  134  Fed.  174,  175, 
€7  C.  C.  A,  74,  evidence  of  custom  is  admissible  to  show  that  contract 
for  delivery  of  distillery  slop  at  cattle-feeding  lot  contemplated  that 
lot  be  supplied  with  suitable  pens  equipped  with  troughs  and  pipes; 
Security  Trust  Co.  v.  Eobb,  142  Fed.  84,  arguendo. 

Distinguished  in  Lillard  ▼.  Kentucky  Distilleries  etc.  Co.,  134  Fed. 
183,  185,  67  C.  C.  A.  74,  evidence  of  custom  is  inadmissible  to  show 
that  contract  for  delivery  of  distillery  slop  at  cattlefeeding  lot  con- 
templated that  lot  be  supplied  with  suitable  pens  equipped  wit^ 
troughs  and  pipes. 

Syl.  4  (Vn,  71d).     Evidence  sufficient  to  establish  usage. 

Approved  in  Chicago  etc.  Ky.  Co.  v.  Liudeman,  143  Fed.  94 &,  where 
plaintiff's  witnesses  testify  that  there  was  custom  of  doing  act  in 
certain  way,  and  that  they  followed  custom,  and  defendants'  wit* 
n esses  say  they  performed  same  act  at  same  time  in  di£ferent  way, 
custom  not  shown  to  be  uniform;  Penland  v.  Ingle,  138  N.  C.  458, 
$0  S.  £.  851,  holding  cuatom  of  real  estate  brokers  to  charge  five  per 
cent  commission  not  sufficiently  shown. 

13  Wall.  367-373,  20  L.  594,  HALL  ^.  BAILROAD  COS. 
Syl.  1  (VII,  719).  Insurer's  liability  secondary  to  carrier. 
Approved  in  Firemen's  Fund  Ins.  Co.  v.  Oregon  Ry.  etc.  Co.,  45 
Or.  62,  76  Pac.  1077,  67  L.  R.  A,  161,  where  insurer  pays  loss  under 
policy  in  sum  less  than  insured's  loss,  and  takes  subrogation  assign- 
ment for  sum  paid,  insurer  and  insured  may  sue,  in  joint  names, 
wrongdoer  causing  lose. 
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Qri  a  (Ylly  719).    PiijmeBt  of  lo«  hj  mariac  iamen— AbmadoB- 

meat. 

Approved  ui  TW  Lirui^one,  130  IVd.  74S,  65  C  GL  A.  610,  lull  of 
•mle  of  Tvnel  snnk  is  eoUinon  aad  vbMk  is  artvsl  total  loss  asd  is 
abaiidoB«d  doss  aot  rsst  iasarer  witk  rifkt  of  action  a^aiast  Tcssfl 
im.  faalt  for  eolliskia. 

U  WalL  5T3>S79,  SO  L.  611,  IRAST  SAGIXAW  ETC  SALT  Oa  T* 
SAGIXAW. 

^L  6  {XTL  7t4\    Boaatiet  are  repeaUbla. 

ApproT^d  ia  F^wen  t.  Detroit  etc  Br.  Ca^  £01  IT.  &  557.  50  I^ 
•65. 1:6  asp.  Cl  556.  Mick.  Lam  1S55.  p.  305.  |  ».  proTidia^  tlut  rail- 
road sImU  par  tax  based  sa  peroeats^e  of  capital  stock  ia  liea  of 
•UKr  taxes*  croatos  eoatxact  betaeea  state  aad  xailroad:  Honc^toa 
T.  IV^M,  1»«  r.  &  Sk9.  4$  L.  S»U  S4  SapL  <X  SO.  coastzmiaf  Coapu 
8L  IMU  fc  ftS46.  witk  rsferoaee  ts  aeeoad-claM  aafl  sattsL 

13  Wan.  5r94«.  »  L.  6*7.  SLAUGHTEK  t,  GER»X. 

^i.  1  ^Vn.  r^^.    Wkat  saawpeoseatatjoa  Titxates  cioatTaet. 

Ap;«^Ted  ia  C^iamVoiii^jae  t.  Ajacneaa  Law  BMk  Cs^  14S  Fed.  31T, 
tefcestatataoa  ts  bLW^writcr  tkat  W  raa  emaiplece  cntaia  mm  it 
vitkia  tiise  limit  of  ciMitract  is  ast  tess  of  actiea  for  deecit:  Esbcr 
T.  Toaac.  137  IVd.  747.  7^  C  C  A.  ITS.  ia  artioa  £sr  deceit  xa  sslo 
«f  eoflti^wato  boads  aX^pttioas  of  fisi^  legcej^atataitts  bj  defeadaat 
tkat  W  kaew  W>ads  w^hy  £iNtd  aad  tkat  tbej  vM^i  be  paad  cpsafeo 
ao  Ability;  Gaiviacr  t.  Haaa.  3S  lad.  Aj^  «t<,  76  X.  E.  41S.  vbsK 
evaer  of  ritj*  areptr^  oxcbaaired  it  f ^  isai  ia  aa^:be7  Kate  •• 
repnr^mtatiAx  t^t  it  was  lav  prairie  ^ax>i.  v-bfcvas  z:  vas  dsscst» 
aad  ac ixlrfr  partj  bad  «««  it.  eirr  rwzier  exutied  te  rwciai. 

Sr-  ^  v''^^^  ^^''-  H5srrTc««fxra:jri— i£*xM  ^f  kxr«^>c£e  avaS- 
ab>e  T/  K^tb. 

ATW^^red  ia  Ctrrax  r.  :§iL:ti^  14?  IVi  ^'^:  ^.tntix^  Saiti  ▼.  Osr- 
ima.  I.^  IVi.  irr»  b«v^a4:  w^b^rt  i»,'.T:rfc,-:--x^  *T^.i>eer*  f-iteirt^  ixta 
pri-Tisa^iwu  rAriran  ^^  ixT>ps::;ffcte  t^tv- >t^  Tc*,*>^^I.  aai  if  sarss^artoey 
%^  wiiran  fic  its  rxa;$cra;t3/aL  aaji  :bfT  -.xx-rsr-x*t<»£  :t  frc  m*  acaxb 
aad  tbea  eireirec  irt^  faal  waTrfc::.  :i*<v  rixarc  afffa£  ^c^aeb  •• 
|:r4M;T'd  ri  it3SC^tT«*rit^*:5**'X;  H<v-i  t  l£:svr.tr^  ««^  ik>r.  Cj^  14?  Fed. 
T5I4V  rait  s^iii^a^  jiriWBSir  rf  ^taxaie  ti  arts;-^  **'.?  stTrygy?  ra.  r^rfcxc  of 
ta*»W5.  w^tHMft  ^yqi^aj:  ix.  csxa/*ft  a^^ci  rf-:f«s»f  :x  ^TM-^-i  li  mas' 
W7c«wx::ar»fia  of  wmtJtx^.  J^ri.  ▼  •' .-ii:*:.!^  I*t  F*»i.  ilJ^  xuae  pas^ 
ebasci^  r;i:^t  »f  aor  ^«'yr:i:i.r*»i  Tijtx  f,'c  *!r'jLS.»a,a»*xi  ri  sxrsal 
)u;ruC  aMi^;:2at3A»  «aitfC  resc,i>£  «,•?  f«*c  its«rci«fx^ir>;ii»  as^  ta 
nfibts  aad<c  «cyr^f«  wbf-?»  bt  tii  -crv.rri-r.-r^  ?/  fc«»i»m:x  rjfttsi 
T^sTisbt':^  I-ift  esi.  ^>.  ▼   Nfir:i»fri  *-.-.  ^i^s^   .V..  I*:  Tei.   j?Jv^  ^ 
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«al6  it  was  foimd  that  there  were  errors  in  it^  action  for  deceit  doei 
not  lie. 

Distinguished  im  Mather  v.  Barnea^  146  Fed.  1004,  where  purchasers 
of  coal  land  who  sect  experts  into  field  to  examine  same  were  deceived 
by  acts  of  agent  of  seller,  sale  set  aside;  Kell  v.  Trenchard,  142  Fed. 
23,  where  land  and  standing  timber  estimated  at  not  less  than  thirty- 
fwe  million  feet  sold,  and  buyer's  agent  deceived  by  seller's  agent  as 
to  quantity  by  false  representations  as  to  boundaries,  principal  was 
liable  for  fraud  of  agent;  Davis  v.  Moore,  46  Or.  155,  79  Pac*  416, 
where  one  employed  to  select  land  for  homestead  selected  piece  which 
plaintiff  could  not  secure  on  account  of  mining  claims,  he  cannot 
defend  on  ground  that  plaintiff  saw  evidence  of  mines  on  ground, 
where  defendant  represented  they  had  been  abandoned^ 

13  Wall.  418-432,  20  L.  ^55,  DAVENPORT  v,  LAMB. 

SyL  4  (VII,  731).  Under  territorial  laws  settlers  have  possessory 
right. 

Approved  in  Price  t.  Brockway,  1  Alaska,  236,  one  who  ereets  cabin 
on  town  lot  in  Alaska  and  aeqyires  undisputed  possession  and  occu- 
pancy thereof  I  may  maintain  ejectment  against  one  who  ousts  him 
therefrom. 

13  Wall.  434-449,  20  L-  659,  CLINTON  t.  ENGLKBBKCHT. 

Syl.  3  (Vn,  733),     Selection  of  Juries  left  to  territorial  legistatart. 

Approved  in  Ex  parte  Moran,  144  Fed,  604,  selection  of  grand  jurors 
in  way  not  authorized  by  territorial  statute  does  not  entitle  prisoner 
to  discharge  on  habeas  corpus;  Allen  v.  Reed^  10  OkL  111,  60  Pac»  784, 
holding  void  election  law  providing  for  change  in  location  of  county 
seat;  Cullins  v.  Overton,  7  OkL  485,  54  Pac.  706,  under  act  of  Con- 
gress (2d  Stat.  113),  appellate  court  may  determine  cause  pending 
therein  on  appeal  from  Greer  county  court  taken  prior  to  March  16, 
1896,  but  not  decided  till  after  that  date;  Territory  v.  Stroud,  6  Okl. 
114,  50  Pac.  267,  upholding  act  providing  for  prosecution  of  misde- 
meanors by  information  without  preliminary  examination;  Ex  parte 
Hally,  1  OkL  16,  25  Pac.  515,  under  Organic  Act,  g  10,  United  States 
commissioner  may  commit  one  charged  with  assault  to  custody  of 
United  States  marshal;  dissenting  opinion  in  Alkn  v.  Keed,  10  OkL 
130,  152,  63  Pac.  869,  876,  majority  holding  void  election  law  provid- 
ing for  change  in  location  of  county  seat. 

SyL  7  (VII,  735)*    Territorial  courts  not  United  States  courts. 

Approved  in  Cochran  v.  United  States,  147  Fed.  £07,  on  trial  in 
territorial  court  of  offense  against  United  States,  questions  relating 
to  severance  and  number  of  peremptory  challenges  are  determined  by 
territorial  laws;  Ex  parte  Moran,  144  Fed.  698,  circuit  court  of  ap- 
peals may  issue  habeas  corpus  to  inquire  into  power  of  Oklahoma 
court  to  imprison  one  eon  vie  tod  of  capital  crime]  Wallace  ▼.  Adams, 


13  WaU.  456-479  Notes  on  U.  8.  Beportf.  648 

143  Fed.  725,  United  States  courts  in  Indian  territorj  hare  eqnitable 
jurisdiction  to  charge  title  to  land  evidenced  by  Dawes  Commission 
certificate  of  allotment  with  trust  in  favor  of  rightful  claimant;  Welty 
V.  United  States,  14  Okl.  15,  16,  76  Pac.  123,  in  criminal  prosecution  in 
territorial  court  sitting  with  powers  of  federal  court,  territorial  pro- 
cedure governs;  Fuller  v.  Johnson,  8  Okl.  605,  58  Pac.  747,  United 
States  court  of  Indian  territory  is  not  "United  States  court"  within 
Okl.  St.  1890,  p.  930,  §  2,  relating  to  limitation  of  actions;  Ex  parte 
Murphy,  1  Okl.  290,  29  Pac.  653,  bail  pending  appeal  in  criminal  case 
on  federal  side  of  territorial  court  is  allowed  as  provided  by  territorial 
statute. 

13  Wall.  456-465,  20  L.  629,  BUTLEB  v.  WATKINa 

Syl.  4  (Vn,  739).    Bequisites  to  show  fraud. 

Approved  in  Bogers  y.  Virginia-Carolina  etc.  Co.,  149  Fed.  19, 
upholding  sufficiency  of  complaint  in  action  for  fraud  in  inducing 
contract  for  sale  of  options  for  purchase  of  phosphate  lands. 

Syl.  6  (Vn,  739).    Corporation  liable  for  agent's  fraud. 

Approved  in  Stewart  v.  Wright,  147  Fed.  328,  where  bank  knew 
that  defendant  was  engaged  in  confidence  game  and  represented  him 
as  man  of  credit  to  victims,  and  its  officers  drew  drafts  for  victims, 
bank  liable  as  party  to  scheme. 

Syl.  7  (VII,  739).    Inference  of  fraudulent  motive. 

Approved  in  Exchange  Bank  v.  Moss,  149  Fed.  343,  where  petition 
in  action  for  recovery  of  money  obtained  by  conspiracy  between  bank 
and  others  to  swindle  strangers,  alleged  existence  of  conspiracy  for 
long  time,  evidence  of  acts  of  bank's  cashier  with  respect  to  similar 
transactions  is  admissible;  Brooks  v.  United  States,  146  Fed.  231, 
in  trial  for  mailing  certain  letters  with  intent  to  defraud,  other  letters 
from  defendant's  company  relating  to  company's  transactions,  admis- 
sible to  show  existence  of  fraudulent  scheme;  Olson  v.  United  States, 
133  Fed.  854,  67  C.  C.  A.  21,  on  indictment  for  conspiracy  to  defraud 
government  by  causing  illegal  entry  of  certain  tract  by  certain  per- 
son, evidence  of  inducement  of  entry  by  others  of  other  tracts  is  ad- 
missible; Yakima  Valley  Bank  v.  McAllister,  37  Wash.  574,  107  Am.  St. 
Bep.  823,  79  Pac.  1122,  where,  in  action  on  note,  defendant  alleges  in- 
dorsement procured  by  trick,  evidence  of  similar  trick  played  on  others 
is  admissible  even  as  against  bona  fide  holder. 

13  Wall.  475-479,  20  L.  542,  THE  ABIADNE. 

Syl.  1   (Vn,  741).     Collision — Duty  to  have  lookout. 

Approved  in  The  Cypromene,  135  Fed.  565,  holding  steamer  navi- 
gating river  at  night  without  lookout  liable  for  collision  with  ship 
anchored  in  customary  anchorage;  The  Sitka,  132  Fed.  864,  holding 
ateamer  liable  for  collision  with  passing  vessel  where  she  had  no 
efficient  lookout;  The  Echo,  131  Fed.  631,  holding  steamer  navigating 
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riTer  opposite   New   Orteant   liable  for  eolHsiozi  where  slie  Iiad  ao 
lookout  other  tham  maater. 

U  Wall.  506-517,  20  L.  702,  FRENCH  v,  EDWARDa 

SjL  1  (VXI,  744).     Statutory  requisitiona  lor  officera,  when  directory* 

Approved  in  Wcatern  Electric  Co.  v.  North  Electric  Co.,  135  Fed. 
«2,  67  C,  C.  A.  553,  where,  under  Kev,  8t.,  §  4885,  by  reaaoo  of  accumu- 
lation  of  work,  patent  cannot  be  prepared  within  bijc  months  after 
allowance,  and  it  is  reallowed  and  issued  on  later  date,  it  is  not  void; 
Allen  V,  City  of  Davenport,  132  Fed.  215,  65  C.  C.  A,  641,  under  Iowa 
25th  Gen.  Asaem.  Acta,  c.  7,  p.  18,  providing  that  all  street  improve- 
ments shall  be  made  by  contract,  special  assessment  cannot  be  levied 
unless  valid  contract  made;  Montana  Ore  etc,  Co.  v.  Maher,  32  Mont. 
487,  81  Pac.  15,  ten  days'  notice  to  taxpayer  of  increase  in  assess- 
ment required  by  Pol.  Code,  §  3789,  is  jurisdictional;  Hertzler  v. 
Freeman,  12  N.  D.  190,  96  N.  W.  285,  asBessment  of  realty  in  name  of 
another  than  tme  owner  does  not  render  tax  void;  Prader  v.  Prince, 
8  Okl.  258,  58  Pac.  752,  under  Okl.  St.  1893,  §  5618,  where  three  con- 
tiguous lots  are  listed  separately,  but  valued  together,  assessment  is 
void;  Sweet  v.  Boyd,  6  Okl  711,  52  Pac.  943,  refusing  to  enjoin  col- 
lection  of  taxes  for  mere  irregularities  in  tax  proceedings  which  did 
not  affect  substantial  rights;  Sharpe  v.  Engle,  2  OkL  628,  39  Pac. 
385,  taxpayer  cannot  enjoin  collection  of  taxes  because  levied  few 
days  after  time  provided  by  OkL  St.  1893,  §  5627;  Tefft  v.  Lewis,  27 
B.  L  17,  60  Atl.  246,  under  Pub.  Laws  1903,  p,  33,  c*  1101,  vesting 
title  to  property  of  abolished  school  districts  in  towns,  and  providing 
for  appraisement  of  property  and  levy  of  tax  to  pay  therefor,  ixasess- 
ment  without  appraisal  is  void;  Dickson  v.  Burckmyer,  67  8.  C.  533, 
46  S^  E.  346,  determining  validity  of  tax  sale. 

Syl.  2  (Vrr,  746).     Tax  sale— Sale  of  smallest  portion. 

Distinguished  in  dissenting  opinion  in  Jacobs  ▼.  Buekalen,  4  Ariz. 
357,  42  Pac.  621,  majority  holding  under  Rev.  8t.^  par.  2694,  requiring 
collector  to  designate  what  portion  less  than  whole  he  will  sell^  inquiry 
''who  will  take  lowest  quantity  of  said  block  and  pay  taxes  and  costs 
due'*  is  not  sufi&cient. 

8y].  3  (VXI,  746).    Presumptions  as  to  regularity  of  official  acts. 

Approved  in  United  States  v.  Cornell  Steamboat  Co.,  202  U.  B.  192, 
60  L.  991,  26  Sup,  Ct.  648,  upholding  liability  of  government  for  sal- 
vage on  duties  collected  by  it  on  cargo  afterward  saved  from  fire 
while  in  possession  of  customs  officers;  Wabash  R.  Co.  v.  De  Tar, 
141  Fed.  934,  applying  rule  to  instructions  as  to  presumption  of  exei* 
eiae  of  du#  care  by  one  approaching  railroad  erossing. 
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13  WaU.  517-523,  20  L.  543,  MILWAUKEE  ETC.  BAILBOAD  CO.  ▼. 
SOUTTEB. 

87I.  4  (VII,  748).    Beeoverj  of  money  paid  under  mistake  of  law. 

Approved  in  German  Say.  ft  L.  Soc.  v.  TuU,  136  Fed.  5,  69  C.  C.  A. 
1,  tenant  in  common  who  purchases  entire  interest  through  foreclosure 
not  bona  fide  purchaser  where  he  had  knowledge  of  fraudulent  pro- 
bate proceedings;  dissenting  opinion  in  Thomas  v.  Provident  Life  etc. 
Co.,  138  Fed.  371,  majority  holding  where  property  charged  with 
legacy  was  sold,  and  proceeds  paid  to  legatee,  neither  she  nor  judgment 
creditor  of  residuary  legatees  can  object  to  mortgage  of  estate's 
lands  executed  without  authority  in  wiU. 

13  Wall.  526-531,  20  L.  631,  COMMONWEALTH  v.  BOUTWELL. 
Syl.  1  (Vn,  749).    Mandamus — Payment  of  claim  after  time. 

Approved  in  Bosworth  v.  Shuck,  118  Ky.  462,  81  8.  W.  241,  denying 
mandamus  to  compel  treasurer  to  pay  warrant  for  auditor's  clerk 
issued  pursuant  to  judgment,  where  appropriation  was  exhausted; 
Wilson  V.  Cox,  73  8.  C.  400,  53  8.  E.  613,  denying  mandamus  to  compel 
county  dispenser  to  open  dispensary  where  election  had  decided  against 
dispensary. 

13  Wall.  531-568,  20  L.  491,  8T0CKWELL  v.  UNITED  8TATEa 

8yl.  2  (Vn,  750).     When  debt  lies. 

Approved  in  United  States  y.  Alcorn,  145  Fed.  1001,  in  action  on 
proposal  bond  given  by  bidder  for  mail  contract  under  Comp.  8t. 
1901,  p.  2695,  actual  damages  cannot  be  inquired  into. 

Syl.  4  (VII,  750).    Knowledge  of  one  partner  as  knowledge  of  all. 

Approved  in  In  re  Hardie,  143  Fed.  609,  materially  false  statement 
by  one  partner  in  course  of  firm^s  business  for  purpose  of  obtaining 
credit  for  firm  bars  other  partner  from  right  to  discharge  in  bank- 
ruptcy. 

13  Wall.  568-580,  20  L.  707,  TWENTY  PER  CENT  CASES. 

(VII,  752.)  Miscellaneous.  Cited  in  State  v.  Loechner,  65  Neb. 
818,  91  N.  W.  875,  59  L.  R.  A.  915,  member  of  board  of  education  of 
school  district  in  city  is  ministerial  ofl5.cer  within  Cr.  Code,  §  180, 
punishing  malfeasance  in  office. 

13  WaU.  603,  604,  20  L.  708,  HOME  ETC.  INS.  CO.  v.  BARTON. 

Syl.  1  (VII,  753).     Discretion  to  grant  or  refuse  new  trial. 

Approved  in  Newport  News  etc.  Electric  Co.  v.  Yount,  136  Fed. 
690,  69  C.  C.  A.  363,  following  rule. 
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13  Wall.  808-616,  20  L.  709,  PAIGE  r,  BANKS. 

Syl.  2  (VII,  754)*  Assignmeiit  of  copyright  forever — Effect  of 
statutory  limit. 

Approved  in  New  York  Life  Ini.  Co.  t.  Smith,  139  Aim.  309,  35 
So.  1006,  note  for  premium  on  policy  Btipulating  for  its  dcductioa 
from  policy  if  it  becomes  claim  is  not  indebtedtiess  on  account  of 
policy  within  provision  for  extended  insurance  for  face  of  policy  on 
payment  of  debt  within  thirty  days  of  lapse  of  premium. 

13  Wall.  616-623,  20  U  501,  PHOENIX    MUT.    lAFB    INS.    CO.  v. 
BAILEY, 

Syl.  3    (VH,  755).     Equitable  relief — Adequate  law  remedy. 

Approved  in  United  States  r.  Bitter  Root  etc.  Co.,  133  Fed.  278, 
•66  C.  C,  A.  652,  denying  equitable  jurisdiction  over  suit  by  United 
States  against  number  of  corporations  for  joint  trespass  on  public 
lands  and  unlawful  cutting  of  timber  therefrom;  Gulf  Red  Cedar  Co» 
V,  Crenshaw,  138  Ala,  141,  35  So.  51,  upholding  jurisdiction  over  suit 
by  tenants  in  common  against  cotenants  for  accounting  of  timber 
taken,  discovery  and  injunction  against  future  waste. 

Syl.  5  (Vn,  757).     Where  law  gives  complete  relief  no  equity. 

Approved  in  Ames  Realty  Co.  v.  Big  Indian  etc.  Min.  Co.,  146  Fed. 
176,  in  federal  equity  suit  to  protect  water  rights  in  stream  against 
other  separate  appropriators,  all  of  whom  are  citizens  of  different 
states  from  complainant^  court  may  entertain  crossbill  setting  up 
priority,  irrespective  of  citizenship;  Genera]  Elec.  Co,  v.  Westisghouse 
Elec.  k  Mfg.  Co,,  144  Fed.  466,  where  contract  for  manufacture  of 
goods  provided  for  liquidated  damages  at  half  of  sale  price  in  case 
of  breach,  violation  thereof  not  enjoined;  American  Lighting  Co.  v. 
Public  Service  Corp.  134  Fed.  131,  refusing  to  punish  as  contempt  the 
disregard  of  restraining  order  issued  in  case  where  adequate  remedy 
at  law  existed;  American  Alkali  Co.  v.  Salom,  131  Fed.  50,  65  C.  C. 
A.  2S4,  subscriber  to  corporate  stock  may  plead  rescission  of  sale  for 
fraud  at  defense  to  action  for  assessment  on  subscript ioo. 

Syl.  fl  (Vn,  757).  Defense  at  law  to  legal  demand  bars  equity. 
Approved  in  Scottish  Union  etc.  Ins.  Co.  v.  Bowland»  196  U.  S. 
^33,  49  L.  628^  25  Sup.  Ct.  345,  refusing  to  enjoin  prosecution  of  suits 
against  foreign  corporation  for  personal  property  taxes  on  ground  that 
corporation  is  not  personally  liable  therefor;  Des  Moines  Life  Ins, 
Cd.  v.  Seifert,  210  111,  159,  71  N.  E.  350,  refusing  to  cancel  insuraijco 
policy  because  of  false  statements  by  insured  in  application;  Seymour 
Water  Co.  v.  Seymour,  163  Fed.  127,  70  N.  E.  516,  refusing  to  cancel 
contract  between  city  and  water  company  granting  latter  exclusive 
right  to  furnish  water  at  exorbitant  rate;  Security  8a v.  Bank  v. 
Carroll,  128  Iowa,  233,  103  N.  W.  380,  receipt  of  notice  from  treasurer 
cf  intent  to  assess  property  alleged  to  have  been  omitted  i«  no  ground 
for  injunction  prior  to  time  fixed  for  hearing;  Lynch  v.  United  States, 
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13  Okl.  145,  73  Pae.  1097,  refasing  at  suit  of  goTemmenty  to  cancel 
patent  obtained  by  bribery  and  perjury  of  entryman  who  has  sold 
to  bona  fide  purchaser;  Johnson  y.  Swanke,  128  Wis.  73,  107  N.  W. 
482,  5  L.  B.  A.  (N.  8.)  1048,  maker  of  non-negotiable  note  procured 
by  fraud  is  not  entitled  to  its  cancellation  or  to  injunction  against 
its  transfer. 

13  WaU.  664-672,  20  L.  632,  EX  PABTE  Bn8SELL. 

SyL  2  (Vn,  765).    New  trial  after  receipt  of  appellate  mandate. 

Approved  in  Chambliss  t.  Hass,  125  Iowa,  488,  101  N.  W.  155,  6S 
L.  B.  A.  126,  where  defendant  appealed  and  judgment  was  affirmed, 
and  it  was  paid  on  execution,  defendant's  motion  for  new  trial  on 
ground  of  new  eridence  made  within  statutory  period. 

13  WalL  679738,  20  L.  666,  WATSON  t.  JONES. 
SyL  2  (Vn,  767).    Abatement — ^Identity  of  other  suit  pending. 

Approved  in  In  re  Chandler,  135  Fed.  893,  bankruptcy  proceedings 
are  still  pending  in  district  court  notwithstanding  dismissal  of 
petition  to  revoke  discharge  so  as  to  authorize  order  restraining 
bankrupt's  arrest  while  cause  stands  on  review  in  circuit  court  of 
appeals;  Loewe  v.  Lawlor,  130  Fed.  634,  pendency  of  state  suit  is 
not  ground  for  abatement  of  federal  suit  to  recover  treble  damages 
under  Anti-trust  Act,  9  7;  Mares  v.  Dillon,  30  Mont.  138,  75  Pac. 
967,  pendency  of  action  in  support  of  one  mining  claim  not  bar  to 
suit  in  support  of  another  claim. 

Syl.  3  (Vn,  767).    Interfering  with  possession  of  state  court. 

Approved  in  Cobe  v.  Bicketts,  111  Mo.  App.  110,  85  8.  W.  132, 
where,  after  suit  brought  in  federal  court  to  dissolve  loan  society, 
state  court  attempted  to  transfer  its  jurisdiction  previously  attached 
in  similar  suit  to  federal  court,  which  assumed  jurisdiction,  decree 
of  sale  of  assets  not  collaterally  assailable  in  suit  on  society's  note. 

Syl.   10    (VII,   771).     Beligious   societies — Determination   of   ques- 
'  tions  of  discipline. 

Approved  in  Shaeffer  v.  Klee,  100  Md.  271,  59  Atl.  852,  members  of 
religious  society  cannot  sue  to  restrain  trustees  from  changing 
language  of  service;  First  Presbyterian  Church  v.  Myers,  5  Okl.  820, 
50  Pac.  74,  38  L.  B.  A.  687,  determining  whether  **call"  made  by 
Presbyterian  church  is  proposition  for  a  contract  effective  only  on 
concurrency  of  presbytery. 

Explained  in  Hendryx  v.  People's  United  Church,  42  Wash.  340, 
84  Pac.  1125,  where  members  of  church  are  expelled  in  pursuance  of 
fraudulent  scheme  to  divert  property  from  its  original  purpose, 
expelled  members  may  sue  to  protect  church  property. 
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SjL  11  (TUf  773).  Eeligiom  Bocieties— judicial  review  of  dc- 
eisiona. 

Approved  in  Morris  St.  Baptist  Church  ▼.  I>art,  67  S.  C.  341,  100  Am, 
St.  Kep.  727,  45  8.  E,  754,  majority  of  members  of  Baptist  church 
may,  at  regTilar  meeting  properly  called,  dismiss  pastor  without 
notice  or  trial  on  charges;  Christian  Church  ▼.  Church  of  Christ,  219 
HI  511,  76  N.  R  705,  arguendo. 

(Vn,  766.)  Miscellaneous.  Cited  in  Sumner  t.  Milford,  214  DL 
394^  73  N.  E.  744,  explainiug  meaning  of  word  ''juriBdicliou«'' 


XIV  WALLACE. 


14  Wall,  44-69,  29  L.  815,  HENDERSON 'S  DISTILLED  SPIBITS. 

Syl.  2   (Vn,  778).     Forfeitures— Subsequent  payment  no  defensa. 

Approved  in  United  States  v.  One  Dark  Bay  Horse,  130  Fed,  241, 
where  claimant  of  property  bad  owned  it  for  over  five  years  without 
suspicion  of  its  illegal  impoftation^  proceeding  for  forfeiture  is 
barred;  Daniels  v.  Homer,  139  N,  C.  230.  51  S.  E.  996.  3  L.  R,  A. 
(N.  8.)  997,  upholding  Acts  Gen.  Assem.  1905,  c,  292,  §  9,  providing 
for  seizure  and  sale  of  property  used  in  illegal  fiBhing, 

(Vn,  778.)  Miscellaneous.  Cited  in  Leigh  ▼.  Green,  193  U.  S.  88, 
101  Am.  St.  Rep.  606,  48  L.  627,  24  Sxip.  Ct.  390,  holding  of  lien  on 
realty  not  denied  due  process  by  statute  providing  for  service  by  publi- 
cation of  notice  of  pendency  in  rem  to  enforce  lien  of  purchasex  at  lax 
saleu 

14  Wall.  6984,  20  L.  762,  CHRISTMAS  ▼,  RUSSELL. 

SyL  4  ( Vil,  7BQ),     Requisites  of  equitable  assignment. 

Approved  in  Weiss  v,  Gullett,  18  Colo.  A  pp.  128,  70  Pac.  444,  con- 
tract between  mine  ownera  and  attorneys  to  pay  certain  sum  of  pur- 
chase money  of  mine  when  sold  gives  no  right  of  action  by  attortieys 
against  purchaser;  Reviere  v.  Cbamblisfl,  120  Ga.  716,  48  S.  E.  123, 
unaccepted  check  la  not  assignment  of  money  to  credit  of  drawer. 

SyL  6  (VII,  781).    Assignment — Agreement  to  pay  out  of  fund. 

Approved  in  Cogan  v,  Conover  Mfg.  Co.,  69  N.  J.  Eq.  364,  60  Atl. 
411,  realErming  rule;  Long  v.  Farmers'  State  Bank^  147  Fed.  363, 
where  debtor  agreed  to  carry  insurance  on  stock  to  protect  bank's 
claim,  assigning  insurance  to  bank  as  collateral,  there  was  no  as* 
signment  of  policies  in  praesenti;  In  re  Cramond,  145  Fed.  977,  where 
paving  contractor  assigned  right  to  moneys  doe  to  bank  to  obtain 
advances   to   complete   work,   bauk   acquired  equitable  lien  superior 
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lo  priority  right  of  payment  given  by  Bankr.  Act,  9  <M  to  laborers; 
Johnston  v.  Huff,  133  Fed.  706,  66  C.  0.  A.  534,  where  one  contracting 
to  board,  track  gang  agreed  with  supply  firm  for  credit,  giving  it 
order  on  railroad  for  sums  due  him,  which  was  not  to  be  presented 
unless  he  fell  short  in  payments,  and  order  not  presented  till  one  day 
prior  to  petition  in  bankruptcy,  it  was  preference. 

Syl.  7  (Vn,  782).    Assignment — Order  to  pay  out  of  specified  fund. 

Approved  in  Gillette  v.  Murphy,  7  Okl.  105,  54  Pac.  417,  order  given 
by  ex-sheriff  to  creditors  on  county  for  warrants  due  from  it  to  such 
sheriff  for  fees  is  equitable  assignment  of  account. 

14  WaU.  87-98,  20  L.  832,  TRADEBS'  BANK  v.  CAMPBELL. 

Syl.  4  (VII,  784).  Bankruptcy — Preference  to  bank  setoff  of  do- 
posits. 

Approved  in  Tomlinson  v.  Bank  of  Lexington,  145  Fed.  826,  where 
concern  had  agreement  with  bank  as  to  overdrafts,  deposits  applied 
to  such  overdrafts  not  preferences  which  must  be  surrendered  before 
bank  could  prove  notes  against  bankrupt's  estate. 

14  Wall.  98-109,  20  L.  804,  THE  THAMES. 

Syl.  3  (VII,  785).    Duty  of  carrier  to  hold  goods  for  consignees. 

Approved  in  Arkansas  etc<  By.  Co.  v.  German  Nat.  Bank,  77  Ark. 
487,  92  S.  W.  524,  following  rule;  dissenting  opinion  in  Clegg  v. 
Southern  Ry.  Co.,  135  N.  C.  156,  47  8.  E.  670,  majority  holding  where 
railroad  refused  to  deliver  fruit  to  owner  on  his  refusal  to  pay 
freight  in  excess  of  that  due,  and  before  discovery  of  error  fruit 
frozen,  fact  that  at  time  of  demand  bill  ef  lading  had  not  been  de- 
livered by  consignee  is  no  defense. 

Syl.  5  (Vn,  785).     Bill  of  lading— Title  to  goods. 

Approved  in  The  Nimrod,  141  Fed.  217,  where  owners  of  tug  con- 
tracted for  repairs  in  name  of  company  under  which  tug  operated, 
but  there  was  no  corporation  of  that  name,  owners  as  individual 
could  sue  for  breach  of  contract;  General  Electric  Co.  v.  Southern 
By.,  72  S.  C.  254,  110  Am.  St.  Rep.  603,  51  S.  E.  696,  where  freight 
shipped  under  bill  of  lading  with  draft  attached,  bill  of  lading  run- 
ning to  order  of  shipper,  and  to  notify  third  party,  carrier  could  not 
deliver  without  bill  of  lading. 

14  Wall.  116-120,  20  L.  787,  THE  BRIDGEPORT. 

Syl.  1  (VII,  786).     Collision — Deviation  from  usual  course. 

Approved  in  The  Degama,  150  Fed.  324,  moving  vessel  colliding 
with  moored  vessel  cannot  be  exonerated  on  ground  that  tugs  eoa« 
trolled  movements  unless  such  defense  is  pleaded  and  proved. 
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14  Wall.  120  151,  20  L.  765,  ARMSTRONG  ▼,  MORRILL. 

(YII^  7S7.)  Miscelkneous.  Cited  in  King  t.  Hatfield,  130  Fed. 
578,  arguendo. 

U  Wall.  170189,  20  L.  822,  THE  SCOTIA. 

SjL  2  (Vn,  790)^  Collision-^Precautions  where  danger  not  appre- 
hended. 

Approved  in  The  Kaiserin  Maria  Theresa,  149  Fed.  99,  steamer  is 
not   required   to  maintain  speed  so   low   as  to   enable   her  to   avoid 
^^ollision  without  other  veaael  navigating  without  proper  lights, 

SyL  3    (Vn,  790).     Law  governing  whether  act  tortious. 

Approved  in  In  re  Clyde  8.  8.  Co.,  134  Fed.  99,  upholding  admiralty 
jurisdiction  over  suit  for  death  due  to  collision  on  high  seas,  where 
recovery  for  wrongful  death  ii  given  by  statutes  of  state  in  which 
both  vessels  belonged. 

Syl.  6  (VUy  791).     Rules  of  navigation  part  of  maritime  law. 

See  113  Am.  St.  Rep.  872,  note. 

14  Wall.  199*204,  20  L,  873,  THE  MERBIMAC. 

Byl<  1  (VII,  792).  Liability  for  negligent  sailing  where  pilot 
aboard* 

Approved  in  The  Robert  Rickmen,  131  Fed.  642,  vessel  liable  for 
damage  to  another  by  drifting  though  anchorage  chosen  by  master 
of  her  tug. 

14  Wall.  204-216,  20  L.  881,  THE  MABEY  AND  COOPER. 
Syl.  2  (Vn,  793).  Collision— Inevitable  accident  defined. 
Approved  in  New  York  etc,  8.  S.  Co.  v.  New  York  etc.  Ry.  Co.,  143 

Fed.  993,  defense  of  inevitable  accident  not  made  out  where  colHsioa 

between  tug  and  steamer  caused  by  floating  ice  which  waa  not  seea 

because  of  absence  of  proper  lookout  on  tug. 

14  Wall  244  252,  20  U  797.     GIBSON  ▼,  WARDEN. 

ByL  3   (YII,  794).     Assignees  stand  in  place  of  bankrupt. 

Approved  in  Smith  v.  Au  Ores  Twp.  150  Fed.  264,  witness  may 
eatify  after  death  of  bankrupt  to  admissions  made  by  bankrupt 
concerning  his  estate  while  he  was  yet  owner  thereof;  Tat  man  v, 
Humphrey,  184  Mass.  362,  100  Am.  St  Rep.  562,  68  N.  E  845,  63 
L,  R.  A,  738,  in  case  of  preference  by  way  of  unrecorded  chattel 
mortgage,  transfer  dates  from  aci^uisitiofi  of  possession  under  mort> 
gage. 

Syl.  4   (Yn,   795).     Bankruptcy — Transfers  in   fraud   of  creditors. 

Approved  in  In  re  Pease,  129  Fed.  450,  where  trust  company  through 
ita  attorney,  who  aiao  represented  cieditori  of  merchant,  loaned  money 
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on  ebaittel  mortgage  on  Idf  itoek,  with  wbieh  1m  paid  attorn^  ^» 
elientSy  and  next  day  companj  told  stock  under  mortgage,  mortgage 
was  void  under  Bankr.  Act,  9   67e. 

14  WaU.  252-257,  20  L.  887,  HOOK  t.  PAYNE. 

Syl.  1  (Vn,  796).  Administrators— Parties — Suit  to  recover  dis- 
tributive share. 

Approved  in  O'Callaghan  v.  O'Brien,  199  XT.  S.  101,  50  L.  107,  25 
8up.  Ct.  727,  denying  federal  jurisdiction  on  ground  of  diversity  of 
citizenship,  over  bill  seeking  declaration  of  nonexistence  of  will 
and  nullity  of  its  state  probate,  where  state  proceeding  to  contest 
will  is  only  ancillary  to  original  proceeding. 

14  WaU.  270-279,  20  L.  828,  THE  CAYUGA. 

Syl.  4  (Vn,  799).    Demurrage  for  injuries  caused  by  collision. 

Approved  in  The  Mary  N.  Bourke,  145  Fed.  911,  allowing  owner  of 
vessel  to  set  off,  against  cost  of  repairs,  demurrage  because  of  unnec- 
essary delay  in  their  completion. 

14  Wall.  282-297,  20  L.  809,  CITY  OP  LEXINGfTON  v.  BUTLEB. 

Syl.  3  (Vn,  800).  Municipal  negotiable  securities — ^Bona  fide  pur- 
ehasers. 

Approved  in  In  re  Troy  ft  Cohoes  Shirt  Co.,  136  Fed.  433,  where 
officers  of  corporation  drew  note  payable  to  corporation's  order,  which 
they  indorsed  in  name  of  corporation  and  individually  and  delivered 
it  to  another  officer  for  use  of  firm  of  which  all  were  members,  and 
it  was  indorsed  in  firm  name,  knowledge  of  discounter  that  officers 
were  members  of  firm  not  notice  of  true  character  of  notes. 

14  Wall.  297-308,  20  L.  891,  BIGLEB  v.  WALLER. 

Syl.  1  (VII,  803).    Deed  of  trust  requiring  notice  of  sale. 

Approved  in  Chace  v.  Morse,  189  Mass.  561,  76  N.  E.  144,  fact 
that  notice  of  sale  under  power  in  mortgage,  and  sale  itself,  included 
land  not  mortgaged,  renders  sale  voidable  only;  Moore  v.  Dick,  187 
Mass.  211,  72  N.  E.  968,  applying  rule  where  deed  of  trust  provided 
for  notice  of  sale  in  certain  paper  and  notice  given  in  another  paper. 

14   Wall.   314-335,  20  L.   852,  FRENCH   v.   SHOEMAKER. 

Syl.  2   (Vn,  804).     Duress  to   avoid  contract. 

Approved  in  First  Nat.  Bank  v.  Sargent,  65  Neb.  601,  91  N.  W. 
597,  59  L.  R.  A.  296,  where  one  gave  bank  deed  to  land  as  security 
for  debt,  and  debtor  being  broke  procured  purchaser  at  good  price, 
but  bank  refused  to  consent  to  sale,  unless  big  bonus  paid  it,  bonus 
procured  under  duress. 
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SyL  3  (VH,  805).    Setting  aside  contract — Financial  diitroBS. 

Approved  in  Burnes  v.  Borues,  132  Fed.  493,  refusiog  to  iet  aside 
agreement  for  division  of  stock  in  corporation  formed  out  of  huax- 
nesi  of  decedent  where  decedent's  partner  threatened  to  administer 
estata   as  survivor  unless   corporation   formed* 

14  Wall.  336-345,  20  L,  S13,  THE  LAUKA. 

ByL  1  (Vn,  805).  Abandoned  vessel  ii  derelict 
Approved  in  The  Mjrtle  Tunnel,  146  Fed-  330,  where  Tessel 
•tranded  and  contract  made  for  floating  her,  but  effort  unsuccessful 
and  she  was  abacdonod  by  crew,  and  later  she  was  moved  off  by 
high  wind  and  found  drifting  by  tug,  and  towed  to  port,  tug  en- 
titled to  half  proceeds  for  salving  her  as  derelict, 

14  WalL  375-383,  20  L.  894,  INSUEANCE  COS.  v.  WEIDES, 

Syl.  1  (Vn,  806).  Insurance — Copy  of  original  burned  inventory 
admissible. 

Approved   in    Grunberg   ▼.    United    States,    145    Fed.    96,    97,    per- 
mitting  use  of   entries   in   ledger  showing  gross   amount   of   invoices 
of   goods   sold   and   payments    made    thereon^   to    refresh   memory   of 
member  of  firm,  where  ledger  posted  at  end  of  month;  United  States 
V,  Ninety -nine  Diamonds,  139  Fed.  968,  2  L.  E.  A.  (N.  S-)   185,  con- 
atming  Comp.  St.  1901,  p.  1895;  relating  to  false  statements  of  en- 
try of  merchandise;   St.  Louis  etc.  By.   Co,  v.  White  8.  M.  Co.,  78 
Ark.  6,   93  S.  W,   60,  where,   on   issue  as   to  whether  telegram   sent, 
f  operator's  testimony  that  he  did  not  himself  send  message,  but  that 
^  service    notation    marks    on    original    made    by    him    and    that    from 
I  «ueh  memorandum  he  knew  at  time  of  makii^g  it  that  message  was 
t  aent,  is  admisaible;  Meyers  v.  McAllister,  94   Minn.  512,  103  N.   W, 
565f   upholding   admission   of   list   of   personalty   involving   numerous 
items,   shown    to    be   correct   by    testimony    of    party   who    made   it, 
'  without   direct  proof  that   he   could   testify  to   details  independently 
tof  list;   Manning  v.  School  District   No.  6,   124  Wis.  99,   102  N.  W. 
*  361,  permitting  witness  to  refresh   memory  from  memorandam  made 
by  him  at  time  of  occurrence  and  remembered  by  him  to  have  been 
then  known  to  be  correct,  though  be  has   no  present  recollection  of 
facts,  and  admitting  memorandum  in  evidence. 

14  Wall.  383  402^  20  L.  840,  BANK  OP  BETHEL  t,  PAHQUIOQUB 
BANK, 

Syl  3  (Vn,  809).    Status  of  national  bank  in  hands  of  receiver. 

Approved  in  Gerard  ▼.  Duncan,  84  Miss.  735,  36  So.  1035,  66  L. 
B.  A.  461,  notes  and  solvent  credits  of  insolvent  state  bank  passing 
to  assignee  by  general  asaignment  before  February  lei  in  any  year 
are  taxable  in  hands  of  assignee;  Fish  v.  Olin,  76  Yt,  125,  56  Atl. 
533|   receiver  of  national   bank   may   atia  nt  law   ill  own   name  in 
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■tate  courts;  Muir  t.  Citizens'  Nat.  Bank,  39  Wasb.  58,  80  Pac. 
1007,  where  national  bank  went  into  voluntary  liquidation,  it  was 
not  thereafter  required  to  register  subsequent  transfer  of  its  stock 
and  to  issue  new  stock  to  transferee. 

Syl.  4  (Vn,  809).    Appointment  of  receiver  does  not  dissolve  bank. 

Approved  in  Cogswell  v.  Second  National  Bank,  76  Conn.  259, 
56  Atl.  577,  appointment  of  temporary  receiver,  though  erroneous, 
under  U.  S.  Rev.  St.,  S  5242,  is  not  ground  for  reversal,  where  ap- 
pointment made  to  fill  vacancy  caused  by  death. 

14  Wall.  402405,  20  L.  857,  O'DOWD  t.  RUSSELL. 
Syl.  3  (VII,  811).  Erroneous  date  on  writ  of  error  not  fataL 
Approved  in  In  re  McCall,  145  Fed.  903,  applying  rule  where  or- 
der overruling  application  for  rehearing  of  order  confirming  bank- 
rupt's composition  was  entered  on  journal  for  October  10th,  which 
contained  filing  indorsement  of  same  date,  and  judge's  direction  to 
enter  order  was  dated  October  16th. 

14  Wall.  406-418,  20  L.  774,  THE  STEAMER  WEBB. 
Syl.  2  (VII,  812).     Care  required  of  towing  tug. 

Approved  in  The  Britannia,  148  Fed.  497,  holding  tug  towing 
scows  at  fault  where  its  only  hawser  parted  thrice  and  scows  lost; 
The  Oceanica,  144  Fed.  303,  where  steamer  towing  barge  broke  pro- 
peller and  cast  barge  loose,  so  that  it  drifted  against  pier,  barge  not 
in  fault  for  not  dropping  anchor  when  cast  adrift;  The  W.  G.  Ma- 
son, 142  Fed.  915,  where  steamer  towed  by  two  tugs  promptly  obeyed 
signals  of  leader,  but  stranded  against  channel,  burden  of  disproving 
negligence  is  on  tugs;  Burr  v.  Knickerbocker  etc.  Co.,  132  Fed.  249, 
65  C.  C.  A.  554,  where  vessel  being  towed  from  dock  up  channel  in 
calm  weather  stranded  after  going  few  lengths,  negligence  of  tug 
presumed;  The  W.  G.  Mason,  131  Fed.  636,  applying  rule  where 
steamer  in  tow  of  tugs  promptly  obeyed  signals  of  leader,  but  stranded 
against  one  side  of  channel;  Williams  v.  Alaska  Commercial  Co.,  2 
Alaska  64,  where  tow-line  broke  outside  of  three-mile  limit  and  tow 
left  to  its  fate,  and  wrecked  on  shore,  where  decedent's  death  hap- 
pened, cause  of  action  accrued  in  Alaska. 

14  Wall.  419-433,  20  L.  748,  SMITH  v.  MASON. 

Syl.  4  (VII,  814).  Bankruptcy — Proceedings  to  recover  property 
conveyed. 

Approved  in  First  Nat.  Bank  v.  Chicago  Title  etc.  Co.,  198  U.  S. 
289,  49  L.  1054,  25  Sup.  Ct.  693,  no  appeal  lies  from  decree  of  bank- 
ruptcy court  in  proceeding  begun  by  receiver's  petition  for  direc- 
tions respecting  sale  by  which  question  of  his  possession  decided, 
sale  decreed  and  rights  of  adverse  claimants  determined. 
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14  WaU*  434-441,  20  L.  858,  MOWBY  v.  WHITNEY. 
SyL  1  (Vn,  815)*     Suit  to  annul  patent  by  whom  brought* 

Approved  in  Allen  v.  Consolidated  Fruit  Jar  Co.,  145  Fed.  949, 
denying  Jurisdiction  over  suit  for  accounting  for  profits,  damages, 
or  royaltiea  based  on  contract  granting  licenaa  under  patent*  or  for 
cancellation  of  patent;  Eastern  etc*  Bag  Co.  v.  Continental  etc.  Bag 
Co.,  142  Fed.  511,  alleged  infringer  cannot  collaterally  attack  patent 
on  ground  that  patentee's  solicitor  contributed  Hubstantial  part  of 
invention  and  embodied  it  in  application  after  patentee  bad  made 
oath  to  same;  Calculagraph  Co.  v.  Wilson,  132  Fed.  21,  validity  of 
patent  regular  on  iti  face  cannot  be  collaterally  attacked  on  ground 
that  final  fee  was  not'  paid  within  six  monthi  required  by  statute. 

SyL  2  (Vn,  816)*  Equity  jurisdiction  to  try  conflicting  cJaima  on 
patents. 

Approved  in  Boston  etc»  Power  Co.  ▼.  Eureka  Patenta  €o,^  139 
Fed,  31,  where  identity  of  patent  claims  not  shown,  court  cannot 
declare  later  patent  invalid  for  want  of  patpntability. 

14  Wall.  442-452,  20  L.  867,  SCHUYLKILL  ETC.  IMPROVEMENT 
ft  BY.  CO.  v.  MUNSON. 

Syl.  2  (Vn,  817).    Trial— Prima  faele  case. 

Approved  in  Swift  v.  Johnson,  138  Fed.  875,  where  father  willfully 
abandoned  family,  evidence  that  prior  to  death,  son  said  that  if 
father  were  in  need  he  would  give  him  something,  does  not  warrant 
recovery  of  more  than  nominnl  damages  for  wrongful  death  of  sonj 
Minahan  v.  Grand  Trunk  etc.  Ry.  Co.,  138  Fed.  45,  70  C.  C.  A.  463, 
holding  evidence  in  action  for  injuries  to  passenger  by  derailment 
of  car  as  it  passed  over  defective  switch  presented  question  for  jury; 
Chicago  etc,  Ry.  Co.  v.  Andrews,  130  Fed.  74,  64  C.  C.  A.  399,  apply- 
ing rule  in  ac*tion  for  injuries  at  railroad  crossing  where  plaintiff's 
evidence  showed  colpabte  negligence;  Gunn  v.  Union  R.  R.  Co.,  27 
R.  L  327,  62  Atl.  121,  upholding  Qen.  Laws  1896,  c,  251,  §  11,  au- 
thorizing supreme  court  to  direct  judgment  without  further  trial  by 
jury. 

Syl,  4  (VII,  819).    Proof  of  loss  of  first  survey  to  admit  second. 

Approved  in  Brown  v,  Harkins,  131  Fed,  66,  65  C.  C.  A.  301,  refus- 
ing  secondary  evidence  of  contents  of  record-book  on  proof  that 
it  had  been  taken  to  revenue  office  from  collector's  office,  and  that 
search  had  been  made  in  revenue  office  for  it. 

14  Wall.  484-491,  20  L.  722,  DIRST  v.  MORRIS. 

Syl.  2  (Vn,  822).     Review  of  evidence  as  to  weight  or  tufficiVney. 

Approved  in  Coulter  v.  B.  F,  Thompson  Lumber  Co.,  142  Fed.  708, 
court   cannot   ijostruct   as   to   which   class  of  evidence    is  preferred; 
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J.  W.  Bishop  Go.  T.  Shelhono,  141  Fed.  618,  applying  principle  ia 
action  for  wrongful  death;  Streeter  ▼.  Sanitary  Diet,  of  Chicago, 
133  Fed.  126,  128,  129,  66  C.  C.  A.  190,  in  case  tried  to  court  wher» 
there  were  no  special  findings  nor  stipulation  of  facts,  ruling  in  re- 
quest that  as  matter  of  law  plaintiff  was  entitled  to  recover  amount 
claimed  is  not  reviewable;  Paul  ▼.  Delaware  ete.  B.  Co.,  130  Fed. 
955,  where  general  verdict  is  rendered  only,  such  rulings  in  progress 
of  trial  are  reviewable  as  are  presented  by  bill  of  exceptions,  or  ap 
may  arise  on  pleadings. 

14  Wall.  491-493,  20  L.  723,  COLLINS  t.  BIOGS. 

SyL  1  (Vn,  823).    Bedemption  where  sale  for  less  than  debt. 

Approved  in  Dougherty  ▼.  Kubat,  67  Neb.  274,  93  N.  W.  319, 
mortgagee  may  insist  upon  tenant  in  common  redeeming  only  to 
extent  of  his  interest. 

14  Wall.  493-504,  20  L.  726,  UNITED  STATES  v.  POWELL. 

Syl.  1  (Vn,  823).    Bond  conditioned  to  comply  with  distillery  lawa. 

Approved  in  National  Surety  Co.  ▼.  United  States,  129  Fed.  72, 
63  C.  C.  A.  512,  letter  carrier's  bond  for  performance  of  duties  as 
carrier  imposed  by  postal  laws  or  regulations  of  department  binds 
surety  for  discharge  of  duty  of  collecting  letters  to  be  registered 
imposed  by  order  of  department  during  term  of  bond. 

14  Wall.  511-531,  20  L.  731,  GOBHAM  CO.  t.  WHITE.  • 

Syl.  1  (Vn,  824).    Patent  for  designs. 

Approved  in  West  Disinfecting  Co.  ▼.  Frank,  146  Fed.  389,  up* 
holding  Taussig  patent  No.  33,633,  for  design  for  casing  for  disin« 
fecting  apparatus. 

Syl.  2  (Vn,  825).    Design  patents— What  protected. 

Approved  in  General  Gaslight  Co.  ▼.  Matchless  Mfg.  Co.,  129  Fed. 
138,  upholding  Humphrey  design  patent  No.  35,481,  for  cluster  gas 
lamp. 

Syl.  3  (Vn,  825).    Patents — ^When  designs  identical. 

Approved  in  Baker  v.  Puritan  Pure  Food  Co.,  139  Fed.  683,  hold- 
ing label  used  as  trademark  infringed;  Williams  Calk  Co.  v.  Never- 
slip  Mfg.  Co.,  136  Fed.  215,  217,  holding  void  Williams  design  patent 
No.  29,793,  for  horseshoe  calk,  and  not  infringed. 

14  Wall.  531-535,  20  L.  738,  MOBGAN  t.  UNITED  STATES. 

Syl.  1  (Vn,  826).     Belief  for  government  ofBciars  tort. 

Cited  in  Christie-Street  Com.  Co.  y.  United  States,  129  FeJ.  507^ 
arguendo. 
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14  Wall.  579-620 


14  Wall.  579  606,  20  L.  779,  THE  DELAWARE. 

Syl.  5  (VH,  830),    Carriers  not  liable  where  goods  not  delivered. 

Approved  ia  Guffey  ▼.  Alaska  etc.  8,  S,  Co.,  130  Fed.  274,  64  C. 
C.  A.  517,  where,  at  time  of  delivery  of  goods  on  wharf  under  bill 
of  lading  providing  for  shipment  on  certain  vessel  then  at  port, 
owaer  knew  ship  was  at  sea,  and  goods  never  delivered  to  ship's 
officers,  vessel  not  subject  to  maritime  lien  for  breach  of  contract. 
See  105  Am,  St  Bep.  351,  note. 

8yL  6  (Vn,  830).     Evidence  of  usage — Mercantile  contracts. 

Approved  is  Lillard  v.  Kentucky  Dist.  etc.  Co.,  134  Fed.  174,  1S2, 

<t7  C.  C.  A.  74,  admitting  evidence  of  custom  to  show  that  contract  for 

delivery  of  distillery  slop  at  distiller's  cattle-feeding  lot  contemplated 

hbat  lot  be  supplied  with  pens,  troughs  and  pipes;  FortJand  etc.  Co.  v, 

British  etc.  Ins.  Co.^  130  Fed.  863,  65  C.  C.  A.  344,  refusing  evidence  of 

custom  of  doing  business  where  bill  of  ladinj^  is  unambiguous. 

Syl*  7  (Vn,  831).     Parol  evidence  inadmissible  to  vary  writing. 

Approved  in  Connecticut  Fire  Ins.  Co.  v.  Buchanan,  141  Fed,  889, 
applying  rule  to  conditions  in  insurance  policy  relatiDg  to  use  and 
occupancy  of  building;  Bonan  v.  155,453  Feet  of  Lumber,  131  Fed. 
348,  349,  memorandum  delivered  by  carrier  to  master  of  barge  after 
lumber  loaded  thereon,  apparently  to  be  signed  by  consignee  as  re- 
eeipt,  and  which  contained  incomplete  provisions  as  to  demurrage^  but 
was  unsigned,  does  not  exclude  evidence  of  parol  agreement  with 
respect  thereto. 

^14  WalL  607-613,  20  L.  756,  LEARY  v.  tJNlTEI)  STATES, 

Syl.  1  (Vn,  831).     Cbarterparty  when  lease  of  vessel. 

Approved  in  Gokar  S.  S,  Co.  v.  Tweedie  Trailing  Co.,  146  Fed.  569, 
eharter  of  vessel  at  monthly  hire  for  vessel  and  crew,  captain  ap- 
pointed by  owners  to  be  under  charterer's  orders,  is  demise  of  ship; 
Grimberg  v.  Columbia  Packers'  Assn.,  47  Or.  264,  265,  83  Pac.  196,  197, 
construing  charter-party  giving  charterer  sole  use  of  vessel  except 
master's  cabin,  and  providing  that  no  goods  shall  be  laden  except 
for  charterer,  is  not  a  demise. 

14  WalL  613-620,  20  L.  745,  EBSKINE  v.  HOHNBACK, 

Syl.  2  (VII,  833),    Process— Ministerial  officer's  liability. 

Approved  in  Bush  v.  Buckley,  100  Me.  329,  61  Atl.  777,  70  L.  B.  A. 
464,  holding  magistrate  issuing  warrant  and  trying  case  and  officer 
•erving  warrant  not-  liable  for  false  imprisonment  though  ordiaanc# 
violated  by  plain tilC  was  void. 
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14  WaU.  620-653,  20  L.  860,  MOWEY  t.  WHITNEY. 

S7I.  2  (Vn,  834).    Process  patent. 

Approved  in  Johnson  t.  Foos  Mfg.  Co.,  141  Fed.  84,  Johnson  patent 
No.  506,268,  for  process  and  apparatus  for  separating  cotton-seed  and 
hulls  from  fiber  is  valid  as  to  process  claim,  but  void  as  to  mechanical 
claim. 

Syl.  2  (Vn,  834).    Patents — Construction  of  specifications. 

Distinguished  in  Universal  Brush  Co.  v.  Bonn,  146  Fed.  520,  Mor- 
rison patent  No.  717,014,  claim  1  for  method  of  making  brushes,  is- 
infringed  bj  method  of  Bonn  patent  No.  791,510. 

87I.  3  (Vn,  834).    Damages — ^Profits  of  infringer  of  improvement. 

Approved  in  Brown  t.  Lanyon,  148  Fed.  839,  action  cannot  be* 
maintained  for  sole  purpose  of  recovering  profits  which  infringer  of 
patent  has  made;  New  York  Bank  Note  Co.  v.  Hamilton  Bank  Note- 
Co.,  180  N.  Y.  296,  73  N.  E.  53,  where  press  manufacturer  having 
agreement  not  to  attach  certain  device  to  presses  already  sold,  did 
so  sell,  buyer  liable  for  difference  between  profits  made  from  use  of 
device  and  those  made  without  it. 

14  WaU.  653-661,  20  L.  896,  THE  KEY  CITY. 

8yl.  3  (Vn,  838).  Consolidation  of  corporations — Purchaser  with- 
out notice. 

See  103  Am.  St.  Bep.  557,  note. 

14  Wall.  661-670,  20  L.  757,  DELMAS  v.  MEBCHANTS'  MUTUAI* 
INSURANCE  CO., 
Syl.  2  (VII,  839).    State  statute — Contracts— Violation  of  federal 
constitution. 

See  97  Am.  St  Bep.  720,  notsw 


XV  WALLACE, 


15  Wan.  1-3,  21  I^  113,  POETLANB  CO-  ▼.  ITNITED  STATEa 
BjL  1  (Vn,  S42),     Appeal  dismisBed  where  brief  not  in  form. 
Approved  in  FiUh  t,  Bichardson,  147  Fed.  196,  following  rule. 

15  WalL  3*7,  21  L.  118,  DtrBUQlTE  ETC.  S.  B.  CO,  ▼.  BICHMOND. 

ByL  1   (Vn,  842),     Becord  showing  federal  queBtion. 

Approved  In  Nutt  v.  Enut,  200  U.  S.  19,  50  L.  352,  26  Sup,  Ct.  2ia, 
following  ruje. 

15  WalL  9  28,  21  L.  73,  DEXTEB  v,  HALL, 
Syl.  3  (VH,  843).  Lxinatic'e  power  of  attorney  is  void. 
Approved  in  White  v,  Martin,  2  Alaska,  502,  where  reBidenee  of 
Fairbanks,  who  owned  property  there,  became  insane  and  wandered 
away,  there  ia  no  presumption  of  intent  to  abandon  posaesaory  daimB 
on  public  lands;  Weber  v,  Delia  Mountain  Min.  Co.,  11  Idaho,  275,  81 
Pac,  934,  applying  principle  where  part  of  stock  of  controlling  member 
#f  corporation  was  obtained  from  lunatic. 

Denied  in  Wolcott  v.  Connecticut  etc.  Ins,  Co.,  137  Mvch.  313,  100 
N.  W.  571,  assignment  of  contract  to  purchase  laad  b/  insane  peraun 
is  voidable  only, 

15  Wall  36-51,  21  L.  107,  SMOOT'S  CASK 

Syl.  4  (VII,  844.)  Hef usal  ta  perform  contract  warranting  tennina* 
lion. 

Approved  in  McBath  v.  Jones  Cotton  Co.,  149  Fed.  386,  where  con- 
tract called  for  delivery  of  goads  on  or  before  certain  date,  and  prior 
to  that  date  part  of  shipment  refused  as  not  up  to  contract,  purchaser 
could  not  refuse  further  offers  made  prior  to  date  called  for  in  con- 
tract; Wella  V.  Hartford  Manilla  Co.,  76  Conn.  34,  55  Atl.  601,  where 
contract  provided  for  certain  amount  of  pulp  before  certain  time,  as 
ordered,  and  for  some  time  no  orders  given,  and  later  purcbaaer 
telegraphed  that  no  shipments  be  made,  there  was  no  breach  war- 
ranting seller's  rescission  and  suing  for  damages;  Swiger  v.  Hayman, 
5e  W.  Va.  126,  107  Am.  St.  Rep.  901,  48  S.  E.  840,  applying  rule  wherd 
renunciation  of  contract  was  retracted  before  other  party  had  acted 
on  it;  Barker  etc.  Lumber  Co,  v.  Edward  Hines  Lumber  Co.^  137 
Fed.  309,  arguendo, 
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15  Wall  51-57,  21  L.  41,  KEABNEY  v.  DENN. 

&y\.  2  (VII,  846).    GonclusiyenesB  of  judgment  of  illegitimacy. 

Approved  in  Sorensen  ▼.  Sorensen,  68  Neb.  496,  98  N.  W.  839, 
decree  on  appointment  of  administrator  that  mother  was  not  de- 
cedent's wife  is  not  conclusive  on  petition  for  distribution,  wher« 
petitioner  was  not  party  in  former  proceedings. 

15  WaU.  63-67,  21  L.  45,  GBAY  t.  DAELINGTON. 
Syl.  1  (VU,  847).    Advance  in  value  as  gain  or  profit. 

Approved  in  Mercer  v.  Buchanan,  132  Fed.  508,  where  owner  of  stock 
in  manufacturing  corporation  conveyed  stock  in  trust  to  pay  net 
income  to  grantor  for  life,  and  then  to  daughter  for  life,  and  after 
grantor's  death  company  sold  plant  for  fifty  per  cent  cash,  and  stock 
in  purchasing  company  equal  to  six  times  its  capital  stock,  which  was 
<listributed  as  dividends,  dividend  was  not  net  income. 

15  Wall.  75-77,  21  L.  63,  EESKINE  v.  VAN  ARSDALB. 

Syl.  3  (VII,  849).    Interest  on  illegal  tax  collected. 

Approved  in  Herold  v.  Shanley,  146  Fed.  24,  affirming  141  Fed.  430, 
following  rule. 

15  Wall.  77-94,  21  L.  82,  THE  YOSEMITB  VALLEY  CASE  (HUTCH- 
INGS  v.  LOW). 

Syl.  1  (Vn,  850).    Vested  rights  of  settler  on  public  lands. 

Approved  in  Oregon  etc.  B.  B.  Co.  v.  Quigley,  10  Idaho,  781,  80 
Pac.  403,  404,  construing  17  Stat.  612,  granting  railroad  right  of  way 
and  requiring  filing  of  map  of  definite  location;  Graham  v.  Great  Falls 
etc.  Co.,  30  Mont.  402,  76  Pac.  811,  812,  preferential  right  given 
successful  claimant  under  Comp.  St.  1901,  p.  1392,  was  not  vested 
right,  and  his  privilege  was  cut  off  by  26  Stat.  1098;  McDonald  v. 
Union  P.  By.  Co.,  70  Neb.  350,  97  N.  W.  441,  state  courts  cannot 
compel  conveyance  of  lands  subject  to  homestead  entry,  to  one  who 
has  been  denied  privilege  of  making  such  entry  by  land  officials. 

Syl.  2   (Vn,   851).     Settler  acquires  vested  right,  when. 

Approved  in  Bussian-American  etc.  Co.  v.  United  States,  199  U.  S.% 
578,  50  L.  316,  26  Sup.  Ct.  157,  all  rights  previously  acquired  under 
Comp.  St.  1901,  pp.  1467,  1468,  by  settlement  and  survey  of  public 
lands  in  Alaska,  were  terminated  by  President's  proclamation  reserv- 
ing land  in  question  for  fish  culture  station;  Wallace  v.  Adams,  143 
Fed.  724,  upholding  32  Stat.  641,  whereby  citizenship  court  created 
and  empowered  to  review  final  judgments  of  United  States  courts; 
United  States  v.  Oregon  etc.  B.  Co.,  133  Fed.  955,  railroad  grant  ex- 
empting land  granted,  reserved  or  pre-empted,  excluded  lands  upon 
which  pre-emption  filed  and  accepted  by  land  office  though  lands  not 
paid  for;  Graham  v.  Great  Falls  etc.  Co.,  30  Mont.  400,  76  Pac.  810, 
preferential  right  given  successful   claimant  under  Comp.   St.   1901, 


565 


Kotes  on  U.  8.  Beports. 


15  Wan.  94405 


p.  1392|  vaa  cut  alf  hy  £6  Stat.  lOdS;  Tegaiden  t.  I^e  Marchelp  12ft 
Ped,  490,  arguendo, 

BifitiDguisbed  in  B^servation  Bank  v.  Holit,  17  8.  Dak.  246,  95 
N.  W.  933,  70  L.  B.  A.  799,  wbere  application  for  homestead  wa«  re- 
turned unacted  upon  and  applicant  sowed  part  of  land  and  mort* 
gaged  cropi  and  another  made  homestead  thereon  and  received  re- 
ceiver's certificate  and  former  started  contest,  latter  acquired  title 
to  erop, 

Byl.  5  (VH,  853).    Officer 'a  neglect  no  bar  to  individnal'*  recovery. 

Approved  in  Smith  v.  Bonifcr,  132  Fed,  891^  where  selection  of  land* 
for  allotment  made  by  Indian,  act  of  allotment  commissi  oners  in 
wrongfally  allottiBg  them  to  another  doea  not  cut  oS  heiri  of  person 
entitled* 

15  Wall.  94105,  21  L.  M,  CHESAPEAKE  ETC.  CANAL  CO,  v.  HILL, 

SyL  2  (Vn,  S53),  Contracts — Consideration  of  surrounding  cir* 
cumatances. 

Approved  in  United  States  v.  Utah  etc.  Stage  Co.,  199  U.  S.  423,  60 
L.  255^  26  Sup,  Ct,  69,  increase  in  service  required  on  mail  route  as 
result  of  establishment  of  new  distributing  station  amounting  to  more 
than  three  hundred  thousand  miles  of  additional  transfer  service- 
eannot  be  acquired  without  additional  compensation;  American  Bond- 
ing Co,  V,  Pueblo  Inv,  Co.,  150  Fed.  27,  construing  lease  and  bond; 
United  States  etc.  Co.  v.  Board  of  Coramrs.,  145  Fed,  148,  constm- 
ing  bond  to  indemnify  county  for  loss  suffered  through  acts  of  publie 
depository;  Luhrig  Coal  Co.  v,  Jones  etc,  Co.,  141  Fed.  622,  conatm- 
ing  contract  of  sale  of  coal  for  future  delivery  providing  for  furnish- 
ing  of  proportionate  number  of  cars  if  there  were  not  sufficient  cars; 
Ward  V.  Foley,  141  Fed.  365^  contract  by  which  vendor  agrees  to 
sell  his  interest  in  throe  hundred  and  twenty  acres  of  land  at  rate 
of  |14  per  acre  means  sale  of  interest  in  land  at  rate  of  $14  for 
each  acre  in  entire  tract;  Stadler  v.  Missouri  River  Power  Co.,  139 
Fed.  308,  construing  lease  of  lands  permitting  lessor  to  fiood  lands 
by  means  of  dam  as  not  releasing  lessor  from  damages  for  flooding 
other  lands  owned  by  plaintiff  and  not  mentioned  in  lease;  Vocalion 
Organ  Co.  v.  Wright,  137  Fed.  317,  construing  contract  for  interesi 
in  future  inventions;  Armour  Packing  Co.  v.  Metropolitan  Water  Co., 
130  Fed.  855,  65  C.  C.  A.  335,  where  city  ordinance  granting  water 
franchise  provides  that  rates  shall  not  exceed  those  charged  in  ad- 
joining city  in  which  same  company  furnished  waler^  it  dtd  not  include 
prices  charged  in  snch  adjoining  city  after  it  had  bought  out  corpora- 
tion's water  plant* 

Syl,  3  (Vn,  854).     Grant  of  water  as  will  pass  through  aperture. 

Approved  in  Oakland  Woolen  Co.  v.  Union   Gas  etc.  Co.,   101  Me. 

198,  210,  63  AtL  920^  construing  grant  of  right  to  take  water  from 
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dam  for  carrying  on  tannery  business;  Moseogee  Mfg.  Go.  T.  Eagle 
etc.  Mills,  126  Ga.  224,  54  8.  E.  1034,  arguendo. 

15  Wall.  111-123,  21  L.  49,  UNITED  STATES  t.  SINGEB. 

Syl.  4  (Vn,  856).    Duties  covered  by  official  bond. 

Approved  in  United  States  v.  Kauhoe,  147  Fed.  186,  where  sureties 
on  postmaster's  bond  were  given  extension  of  time  to  pay  liability 
by  inspector  on  condition  that  they  execute  note  for  amount  of  lia- 
bility, note  was  void;  National  Surety  Co.  v.  United  States,  129  Fed. 
72,  63  C.  C.  A.  512,  bond  of  letter-carrier  for  faithful  discharge  of 
duties  imposed  by  law  and  departmental  rules  binds  surety  to  faithful 
discharge  of  additional  duty  of  receiving  letters  for  registration  im- 
posed by  departmental  order. 

15  Wall.  131-140,  21  L.  69,  BOULDIN  v.  ALEXANDER. 
Syl.  8  (Vn,  859).    Judicial  inquiry  as  to  expulsion  from  church. 
See  100  Am.  St.  Bep.  738,  note. 

15  Wall.  146-151,  21  L.  121,  MARSHALL  v.  VICKSBURG. 

Syl.  1  (Vn,  860).    Equity  does  not  enforce  forfeiture. 

Approved  in  Brewster  v.  Lanyon  Zinc  Co.,  140  Fed.  818,  canceling  oil 
and  gas  lease,  where  it  had  been  terminated  by  breach  of  covenant, 
but  still  appeared  of  record;  Duff  v.  Gilliland,  135  Fed.  585,  refusing 
to  cancel  contract  for  assignment  of  patent  in  consideration  of 
royalties  on  ground  of  breach  of  contract;  Wheeling  etc.  R.  R.  Co.  v. 
Town  of  Triadelphia,  58  W.  Va.  520,  52  S.  E.  512,  enjoining  forfeiture 
of  street  railway  franchise  where  municipal  officers  are  acting  un- 
fairly in  forfeiture  proceedings. 

15  Wall.  151-165,  21  L.  123,  SHUTTE  v.  THOMPSON. 

Syl.  2   (Vn,  861).     Waiver  of  statutory  right. 

Approved  in  Shepard  v.  Barron,  194  U.  S.  567,  48  L.  11^0,  24  Sup, 
Ct.  737,  abutting  owners  who  petitioned  for  street  improvement  can- 
not object  that  front-foot  rule  denies  due  process  of  law;  Mutual 
Life  Ins.  Co.  v.  Hill,  193  U.  S.  560,  48  L.  794,  24  Sup.  Ct.  528,  declara- 
tion in  policy  that  it  is  to  be  construed  according  to  New  York  laws 
does  not  make  controlling  New  York  law  relating  to  notice  of  for- 
feiture for  nonpayment  of  premiums  where  policy  contains  stipulation 
as  to  notice;  Womack  v.  Gross,  135  N.  C.  380,  47  S.  E.  465,  where 
objections  to  irregularities  in  taking  of  deposition  not  made  till  after 
trial  begun,  they  are  waived;  United  States  v.  Foreman,  5  Okl.  257, 
48  Pac.  98,  one  suing  in  territorial  district  court  for  money  paid  for 
land  on  which  entry  was  erroneously  allowed  and  afterward  canceled 
need  not  show  surrender  of  duplicate  receipt  and  execution  of  relin- 
quishment of  claims  to  land  as  provided  by  act  of  1880;  Lone  v. 
Mutual  Life  Ins.  Co.,  33  Wash.  581,  74  Pac.  690,  where  insured  paidT 
Ao  premiums  for  over  twelve  years,  administrators  could  not  recover 
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on  policy,  thongb  statute  provided  against  forfeiture  for  uotipayment 
notieo  given  prior  to  day  when  premimiL  payable. 

15  Wan.  1G5-177,  21  L.  142,  DUNCAN  v.  JATJDON. 

Syl.  6  (Vn,  S65),    Pledge  of  trust  stock— Notice. 

Approved  in  Sternfels  v»  "WatsoUi  139  Fed.  508.  applying  mle  to 
mortgage  of  trust  lands;  Ford  t.  Brown,  114  Tenn.  475,  88  S.  W.  1038, 
where  certificate  of  deposit  was  payable  to  one  as  ** trustee/'  and  he 
WTongfuOy  indorsed  same,  indorsee  was  chargeable  with  notice  of 
trust  character;  dissenting  opinion  in  State  v.  Omaha  Nat.  Bank,  66 
Neb,  915,  93  N,  W.  339,  majority  holding  where  person  having  lawful 
custody  of  property  consents  to  its  receipt  or  disposition  by  another, 
guilty  intent  is  essential  element  of  conversion. 

Distinguished  in  Interstate  Nat.  Bank  v.  Claxton,  97  Tex.  678,  80 
S,  W,  607,  65  L.  E.  A.  820,  where  trustee  deposits  cestui  ^s  money  in 
bank,  latter  not  liable  lor  his  misappropriation  thereof,  though  it  knew 
he  was  violating   trust. 

15  WaH,  211-231,  21  L.  43,  OELBICHS  t,  SPAIN, 

BjL  1  (Vn,  871)*     Equity — Objection  of  adequacy  of  law  remedy. 

Approved  in  Levi  v.  Mathews^  145  Fed.  154,  denying  federal  juris- 
d^iction  over  offense,  where,  in  action  at  law  to  recover  money  due  on 
contract,  answer  alleges  fraud  in  procurement  of  contract. 

Distinguished  in  Southern  Pac.  B.  Co,  v.  United  States,  133  Fed* 
655,  66  C,  C.  A,  581,  objection  to  jurisdiction  of  equity  on  ground 
of  adequacy  of  remedy  at  law,  where  bill  shows  equity  jurisdiction  to 
grant  relief  sought,  and  court  has  jurisdiction  over  subject  matter,  it 
waiifed,  if  not  taken  by  answer  to  merits. 

SyL  3   (VTI,  873),     Equity— Multiplicity  of  suitl. 

Approved  in  Southern  Pae.  B.  Co.  v.  United  States,  133  Fed.  656, 
66  C.  C,  A.  581,  upholding  Jurisdiction  over  suit  by  government 
ngainst  railroad  and  others  to  determiDe  what  portion  of  lands  erroD- 
eously  patented  to  railroad  have  been  sold  to  bona  fide  purchaser,  and 
to  cancel  patents  to  lands  not  so  sold,  aad  for  accounting  for  moneys 
received  for  lands  sold;  United  Cigarette  etc.  Co,  v.  Wright,  132 
Fed.  197,  bill  to  require  accounting  from  defendant  is  not  multifarious 
because  diiferent  and  separate  transactions  growing  out  of  agency  are 
set  out,  and  discovery  and  accounting  demanded  as  to  each;  Mutual 
Liife  Ins.  Co.  v.  Blair,  130  Fed.  977,  upholding  equity  jurisdiction  over 
suit  to  cancel  for  fraud,  insurance  policy  providing  that  on  insurer's 
death  settlement  sliould  be  made  by  isfluanee  of  ao unity  policy  to  in- 
sured's wife,  annuity  payable  to  wife  or  her  children;  Baer  v.  Fidelity 
Jt  Deposit  Co.,  130  Fed.  98,  64  C.  C.  A.  428,  where  bond  to  secure  de- 
posit as  condilioa  of  setting  aside  injunction  and  appointment  of  re* 
eeiver  was  to  indemnify  against  damage  sustainefi  by  reason  of  de- 
posit, words  "as  court  might  determina''  meant  court  then  having 
jurisdiction  of  cafl«. 
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87I.  4  (VII,  874).    Equity  jurisdiction  over  trusts. 

Approved  in  George  v.  Wallace,  135  Fed.  292,  68  C.  C.  A.  40,  where 
assets  of  insolvent  bank  placed  in  hands  of  trustee  for  benefit  of 
another  bank  which  assumed  debts  of  first,  holder  of  note  executid 
by  first  bank  as  part  of  assumption  contract  could  sue  to  assert  pledge 
lien  without  first  reducing  claim  to  judgment. 

87L  8  (YH,  875).    Liabilitj  on  injunction  bond. 

Approved  in  Sheets  v.  Hays,  36  Ind.  App.  Ill,  112,  75  N.  E.  22,  con- 
tractor who  is  admitted  as  defendant  in  suit  to  enjoin  county  com- 
missioners from  paying  him  money  or  completing  contract  is  entitled 
to  benefit  of  injunction  bond. 

8yL  10  (Vn,  875).    Counsel  fees  not  allowed  on  injunction  bond. 

Approved  in  Frantz  t.  Baylor,  12  Okl.  41,  42,  69  Pac.  795,  following 
rule;  Lindeberg  v.  Howard,  146  Fed.  470,  471,  attorney's  fees  ex- 
pended in  obtaining  dissolution  of  injunction  not  proper  element  of 
damages  in  action  on  injunction  bond. 

15  WaU.  232282,  21  L.  146,  CASE  OF  THE  STATE  FREIGHT  TAX. 

Syl.  5  (yil,'878).    Object  of  Congressional  regulation  of  commerce. 

Approved  in  Globe  Elevator  Co.  v.  Andrew,  144  Fed.  884,  Laws 
Wis.  1905,  p.  37,  e.  19,  as  amended  in  1905,  providing  for  inspection 
and  grading  of  grain,  is  void  as  to  interstate  commerce. 

Syl.  6  (Vii,  878).    Transportation  is  constituent  part  of  commerce. 

Approved  in  Farris  t.  Henderson,  1  Okl.  393,  33  Pac.  383,  holding 
void  Okl.  Stat.,  c.  3,  art.  1,  providing  for  inspection  of  cattle  driven 
into  certain  county  and  providing  for  collection  of  certain  fees  per 
head. 

Syl.  11  (Vn,  884).    State  tax  on  corporate  franchises. 

Approved  in  New  York  v.  State  Board  of  Tax  Commrs.,  199  IT.  S. 
40,  105  Am.  St.  Rep.  701,  50  L.  76,  25  Sup.  Ct.  715,  New  York  special 
franchise  tax  does  not  impair  obligation  of  contract  by  which  state 
or  city  granted  right  to  construct  and  operate  street  railway  in  con- 
sideration of  percentage  of  gross  earnings;  State  v.  Savage,  65 
Neb.  747,  91  N.  W.  721,  in  assessment  of  railroad  and  telegraph  prop- 
erties, board  of  equalization  should  include  value  of  franchises. 

Syl.  15  (Vn,  885).  Exclusive  congressional  regulation  of  national 
commerce. 

Approved  in  Globe  Elevator  Co.  v.  Andrew,  144  Fed.  879,  883,  Laws 
Wis.  1905,  p.  37,  c.  19,  as  amended  in  1905,  providing  for  inspection 
and  grading  of  grain,  is  void. 
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15  Wall.  284  299,  21  L,  164,  STATE  TAX  ON  RAILWAY  GE0S3 
RECEIPTS  (READING  B.  B.  CO.  ▼.  PENNSYLVANIA). 

Syl.  1  (VII,  887).     What  is  regulation  of  commerce. 

Approved  in  Howard  v.  lUinoia  Central  By.  Co.,  148  Fed.  1001,  liold- 
Ing  void  34  Stat.  232,  c*  3073,  making  carriers  liable  to  employees  fof 
damages  hy  reason  of  negligence-  Noble  v.  Amoretti,  11  Wyo.  252,  71 
Pac,  881,  state  tax  on  stock  of  goods  licensed  Indian  trader,  located 
on  reservation,  is  not  regnlation  of  commerce  with  Indians;  dissenting 
opinion  in  People  v.  Miller,  178  N,  Y*  205,  70  N.  E.  476,  earnings  of 
domestic  corporation,  whose  sole  business  is  transportation  of  products 
from  other  states  to  this  state,  and  vice  versa,  are  net  subject  to 
franchise  tax, 

SyL  4  (Vn,  880).    State  tax  on  imports  after  package  broken. 

Distinguished  in  Southern  By.  Co.  v.  Greensboro  etc.  Coal  Co.,  134 
Fed.  92f  where  cars  of  coal  shipped  from  one  state  into  another,  state 
railroad  corporation  commission  cannot  order  railroad  to  place  them 
on   certain    tracks   for   unloading. 

8yl.  6  (Vn,  891),  State  tax  on  corporate  franchise!* 
Approved  in  New  York  v,  Stat©  Board  of  Tax  Commra.,  199  IT,  S. 
40,  105  Am.  St.  Rep.  701,  50  L.  76,  25  Sup.  Ct.  715,  New  York  special 
franchise  tax  does  not  impair  obligation  of  cootiact  by  which  state 
or  city  granted  right  to  construct  and  operate  street  railway  In  con- 
sideration of  percentage  of  gross  earnings;  State  v.  Savage,  65  Neb. 
747,  91  N,  W.  721,  in  assessment  of  railroad  and  telegraph  properties, 
board  of  equalisation  should  include  value  of  franchises. 

15  Wall.  300-328,  21  L.  179,  STATE  TAX  ON  FOREION^HELD 
BONDS  (CLEVELAND  ETC.  RAILROAD  CO.  v.  PENNSYL- 
VANIA). 

Syl  2  (VII,  892).  State's  taxing  power  limited  to  territorial 
jurisdiction. 

Approved  in  Union  etc.  Transit  Co.  v.  Kentucky,  199  U.  S.  202,  204, 
50  L.  153,  26  Sup.  Ct.  36,  state  taxation  of  rolling  stock  of  domestic 
corporation  permanently  located  in  other  states  and  there  employed 
denies  due  process  of  law;  Goodaite  v.  Lane,  139  Fed.  694,  uoder  Ohin 
St.  1890,  g  2731,  taxing  all  property  in  state  and  all  moneys,  credits 
or  investments  in  stocks  or  otherwise  of  reBidents,  where  trust  estate 
and  beneficiaries  were  both  outside  of  state,  estate  not  taxable  though 
trustee  resident  of  state  where  he  did  not  act  as  trustee  in  state; 
Buck  V.  Beach,  164  Ind.  41,  108  Am,  St.  Bep.  272,  71  N.  E.  965,  where 
New  Yorker  loaned  money  in  Ohio  secured  by  mortgages  on  property 
there  situated,  and  notes  and  mortgages  were  kepi  by  agent  in  Indiana, 
they  were  taxable  in  Indiana;  Metropolitan  Life  Ins.  Co.  V.  Boajd  ol 
Assessors^  115  La.  706,  39  So,  S49,  arguendo. 
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Sjl.  3  (Vn,  893).    Limits  of  state  taxing  power. 

Approved  in  Garstairs  t.  Cochran,  193  U.  S.  16,  48  L.  597,  84  Sup. 
Ct.  318,  upholding  state  tax  on  liquors  in  bonded  warehouse  under 
statute  requiring  warehousemen  to  pay  tax,  and  giving  them  lien 
on  property  therefor;  State  v.  Western  Union  Tel.  Co.,  96  Minn.  23, 
104  N.  W.  572,  upholding  Laws  190,  c.  180,  p.  251,  providing  for 
taxation  of  tangible  and  intangible  property  of  telegraph  companies 
situated  in  state,  as  system;  People  v.  Wells,  184  N.  Y.  279,  77  N.  E. 
20,  where  foreign  corporation  maintained  office  in  state  for  sale 
of  its  products,  which  are  sold  in  original  package,  and  took  bills 
receivable,  which  are  held  in  state  until  maturity  and  proceeds  re- 
mitted to  home  office,  bills  are  taxable. 

Syl.  5  (Vn,  894).    Debts  taxable  at  situs  of  creditor. 

Approved  in  Pennsylvania  etc.  Ins.  Co.  t.  Meyer,  197  XT.  8.  416,  49 
li.  815,  25  Sup.  Ct.  483,  cause  of  action  on  insurance  policy  issued 
by  foreign  company  arises  within  state  within  meaning  of  statute  relat- 
ing to  service  of  summons  on  foreign  corporations,  where  property  there 
situated  and  loss  was  adjustable  there;  Buck  v.  Beach,  164  Ind.  42,  51, 
108  Am.  St.  Bep.  272,  71  N.  E.  965,  968,  where  New  Yorker  loaned 
money  in  Ohio,  secured  by  mortgages  on  property  there  situated,  and 
notes  and  mortages  were  kept  by  agent  in  Indiana,  they  were  taxable 
in  Indiana;  State  ex  rel.  Louisiana  Imp.  Co.  v.  Board  of  Assessors,  111 
La.  999,  36  So.  97,  municipal  certificates  of  indebtedness  are  not  sub- 
ject to  taxation;  Commonwealth  v.  Williams,  102  Va.  785,  47  S.  E. 
869,  under  Code  1887,  §§  491,  492,  relating  to  assessment  of  personalty, 
shares  of  stock  are  located  at  domicile  of  creditor,  though  evidence 
of  same  be  without  jurisdiction  of  court. 

Syl.  6  (VII,  896).    State  tax  on  bonds  held  by  nonresident. 

Qualified  in  State  v.  Fidelity  etc.  Co.,  35  Tex.  Civ.  218,  80  S.  W.  547, 
municipal  securities  deposited  by  foreign  corporation  in  accordance 
with  state  statute  are  taxable  in  state. 

Syl.  9  (VII,  897).     Taxation  of  mortgage  held  by  nonresident. 

Approved  in  Adams  v.  Colonial  etc.  Mortg.  Co.,  82  Miss.  397,  100  Am. 
8t.  Bep.  633,  34  So.  530;  loan  made  by  nonresident  is  not  taxable  in 
state  though  negotiations  for  it  made  in  state,  and  it  is  secured  by 
mortgage  on  land  in  state. 

15  Wall.  328-337,  51  L.  35,  FOWLEB  v.  EAPLEY. 

(Vn,  898.)  Miscellaneous.  Cited  in  State  ex  rel.  Louisiana  Imp. 
Co.,  V.  Board  of  Assessors,  111  La.  995,  36  So.  96,  discussing  situs  of 
bonds  for  purposes  of  taxation. 

15  Wall.  337-355,  21  L.  89,  UNITED  STATES  v.  THOMAS. 

Syl.  7  (VII,  900).    Liability  on  bond  of  public  depository. 

Approved  in  Johnson  v.  Fleming,  116  Ky.  682,  50  S.  W.  855,  where 
eourt  haa  failed  to  select  bank  as  depository,  commissioner  is  liable 
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only  for  negligence  in  lelection  of  bank  for  deposit  of  money  paid  into 
court* 

Sjl,  9  (VH,  901).     Official  bonds — Moneys  taken  by  public  enemy. 

DistingiiiBhed  in  Van  Trees  v*  Territory,  7  Okl.  363,  369,  54  Pac. 
498,  500,  fact  that  county  moneys  deposited  in  solvent  bank  wMch 
subsequently  failed,  resulting  in  loss  to  county  without  fault  of 
treasurer,  is  no  defense  to  action  on  bond. 

15  Wall.  355-373,  21  L,  170,  GRAND  CHJJTE  ▼.  WINEGAB. 

SyL  1  (Vn,  903).     Direction  of  verdict. 

Approved  in  Ounn  v.  Union  B»  R,  Co.,  27  B.  L  326,  82  Atl,  ISO, 
tipholding  Gen.  Laws  1896,  c.  251,  §11,  authorizing  supreme  oourt  to 
4irect  judgment  without  further  trial  by  jury. 

15  Wall.  373  377,  21  L.  174,  GBAND  CHUTE  r.  WINEGAB, 
SyL  1  (VII^  905).  When  party  deprived  of  jury. 
Approved  in  Ames  Bealty  Co.  v.  Big  Indian  Min.  Co.,  146  Fed.  176, 
Civ.  Code  Mont.,  §  1891,  providing  that  in  actions  for  protection  of 
water  rights  all  parties  who  divert  water  from  same  stream  msy  be 
made  parties  and  court  may  settle  rights  of  all,  is  enforceable  in 
federal  equity  court;  General  Elec.  Co.  v.  Weatinghouse  Elec.  4  Mfg. 
Co.,  144  Fed.  466,  refusing  to  restrain  violation  of  cod  tract  for  man- 
nfacture  and  sale  of  goods  which  provides  for  payment  of  fifty  per 
cent  of  regular  sale  price  as  liquidated  damages  in  case  of  breach | 
Allen  V.  Myers,  1  Alaska,  117,  dcoying  equity  JuriBdiction  over 
suit  to  quiet  title  after  applicant  for  patent  has  initiated  proceedings 
in  land  office;  American  Lighting  Co.  v.  Public  Service  Corp.,  134 
Fed.  131,  refusing  to  punish  as  contempt  violation  of  restrainiug  order 
againsi    violation   of   lightiog   contract. 

SyL  2  (VH,  905),  Adequacy  of  law  remedy — Bestraining  suit  on 
bonds. 

Approved  in  Scottish  Union  etc.  Ins.  Co.  v.  Bowland^  19fl  U.  8.  633, 
49  L.  628^  25  Sup.  Ct.  345,  refusing  to  enjoin  proBecution  of  suits 
against  foreign  corporation  for  recovery  of  personal  property  taxes, 
on  ground  that  corporation  is  not  personally  liable  therefor;  Glenn  v. 
West,  103  Va.  524,  49  8.  E.  672,  holder  of  equitable  title,  out  of  posses- 
sion, cannot  sue  to  quiet  title  possessor  under  tax  title,  between  whom 
and  himself  there  is  no  privity;  disaenting  opinion  in  Barnes  v.  Newton, 
5  OkJ.  458,  460,  49  Pac.  1080,  1081,  majority  holding  suec^asfy]  party 
to  contest  before  Land  Department  may  enjoin  adversary  from  further 
interfering   with    bis   possession, 

Distinguished  in  Bitterhoff  v.  Pyget  Sound  Nat.  Bank,  37  Wash.  S2» 
107  Am.  St.  Eep,  791,  79  Pac,  602,  refusing  to  restrain  collection  of 
ttota  or  to  declare  it  void  where  complainant  alleges  it  is  forged* 
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15  WaU.  377-379,  21  L.  176,  KIMBALL  v.  WEST. 

87I.  2  (YII,  907).    Bescission  of  executed  sale. 

Approved  in  Lynch  v.  United  States,  13  Okl.  145,  73  Pac.  1097,  re- 
fusing to  cancel  land  patent  for  fraud  in  procurement  where  govern- 
ment not  injured. 

S7I.  3  (Vll,  907).    Bescission — Compensation  for  defective  title. 

Approved  in  Kentucky  Distilleries  etc.  Co.  v.  Blanton,  149  Fed. 
41,  decreeing  specific  performance  where  slight  defects  in  title  re- 
moved before  decree. 

15  WaU.  384-387,  21  L.  131,  EX  PABTE  BOBEBTa 
SyL  1  (Vll,  908).    Bevocation  of  allowance  of  appeaL 

Approved  in  Mackenzie  ▼.  Pease,  146  Fed.  744,  circuit  eonrt  of 
appeals  may  vacate  order  aUowing  appeal  inadvertently  entered. 

SyL  2  (VII,  908).    Mandamus  to  hear  and  decide  new  trial. 

Approved  in  Barber  Asphalt  ete.  Co.  ▼.  Morris,  132  Fed.  954,  956, 
67  L.  B.  A.  761,  66  C.  C.  A.  55,  granting  mandamus  to  command 
circuit  judge  to  vacate  order  staying  proceedings  pending  state  court 
appeal;  In  re  Dowd,  133  Fed.  751,  arguendo. 

15  WaU.  401-410,  21  L.  114,  WASHINGTON  ETC.  BAILBOAD  CO. 
Y.  GLADMON. 

Syl.  2  (Vll,  910).    Burden  of  proving  contributory  negligence. 

Approved  in  Aripour  v.  Cartas,  142  Fed.  722,  upholding  refusal  to 
direct  verdict  for  defendant  in  action  for  injuries  caused  by  coUision 
between  two  teams:  Wabash  By.  Co.  v.  De  Tar,  141  Fed.  934,  applying 
rule  to  instructions  as  to  presumption  of  due  care  used  by  traveler 
injured  at  railroad  crossing;  The  Nellie,  730  Fed.  215,  applying  rule 
where  vessel  injured  by  submerged  pile  near  wharf;  Southern  Pac. 
Co.  V.  Tomlinson,  4  Ariz.  134,  33  Pac.  712,  applying  rule  in  action 
for  wrongful  death  at  railroad  crossing. 

Syl.  3  (Vn,  912).     Negligence — Care  required  of  infant. 

Approved  in  Mundhenke  v.  Oregon  City  Mfg.  Co.,  47  Or.  133,  81 
Pac.  979,  1  L.  B.  A.  (N.  S.)  278,  question  whether  servant  of  im- 
mature years  assumed  risk  of  exposed  gearing  and  slippery  floor  ia 
for  jury;  Dubiver  v.  City  By.  Co.,  44  Or.  236,  74  Pac.  918,  applying 
rule  where  child  of  fifteen  years  injured  by  collision  between  street- 
ear  and  wagon  which  he  was  driving. 

15  WaU  410-426,  21  L.  198,  TIFFANY  v.  LUCAS. 

Syl.  1  (Vn,  914).     Sale  within  six  months  of  bankruptcy. 

Approved  in  Empire  State  Trust  Co.  v.  Fisher  Co.,  67  N.  J.  Bq. 
100,  57  Atl.   507,  holding  company  executing   mortgage   to   creditoi 
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was  not  insolvent  at  tima  of  ita  executionj  though  it  waa  adjudged 
bankrupt  one  month  afterward* 

DistlDguiahed  in  In  re  Pease^  129  Fed.  451,  452,  where  trust  eom< 
pany  through  its  attorney,  who  also  represented  some  creditors  of 
bankrupt,  made  loan  with  which  he  paid  some  creditorSi  including 
elients  of  attorney,  in  full,  and  loan  waa  secured  by  chattel  mortgage 
on  stock  under  which  lender  sold  it  mortgage  was  void  as  preference, 

15  Wall.  427-429,  21  L.  177,  GBAHAM  v.  NORTON, 
Syl.  1  (VII,  915).    Federal  mandamus  to  state  officer. 
Approved  in  United  States  v»  Norfolk  etc.  Ry.  Co.,  138  Fed.  851, 
denying  mandamus  at   suit  of  shipper  to   compel  interstate  railroad 
to  make  equitable  distribution  of  cars  as  per  contract, 

15  Wall.  429-439,  21  L.  200,  CITY  OF  RICHMOND  ▼.  SMITH- 

8yL  1  (Vn,  915).    Waiver  of  jury  in  civil  action. 

Approved  in  Swift  Sk  Co.  v*  Jones,  145  Fed.  494,  circuit  court,  In 
action  at  law,  cannot  even  by  consent  of  parties  order  trial  before 
special  master  authorized  to  hear  and  pass  on  issues  of  fact  and  re^ 
port  findings  to  court. 

15  Wall.  439-449,  21  L.  224,  HANAUEE  r.  WOODRUFF, 

Syl.  1  (VII,  916).  Consideration  for  note — Bonds  of  Confederate 
•tate. 

Approved  in  dissenting  opinion  in  Monahan  t.  Monaban,  77  Vt. 
151,  59  AtK  174,  70  L,  E,  A*  935,  majority  holding  complaint  seeking 
to  impress  securities  with  trust  and  alleging  that  they  wore  taken 
in  defendant's  name  without  his  knowledge  cannot  be  denied  re- 
lief because  securities  put  in  defendant's  name  to  avoid  taxation. 

15  WalL  454-459,  21  L.  204,  TOMLINSON  v.  JESSUP. 

ByL  4  (VII,  918).     Charter  reservation  of  right  to  alter. 

Approved  in  Prewitt  ▼.  Security  etc,  Ins.  Co.,  119  Ky.  328,  83  S. 
W.  613,  upholding  Ky.  St.  1903,  §  631,  providing;  for  revocation  of 
authority  of  foreign  insurance  company  to  do  business  in  state  if  it 
removes  suit  to  federal  court. 

SyL  5  (Vn,  919).     Charter  reservation — Bepeal  of  tax  exemption. 

Biftinguiahed  in  Omaha  Water  Co.  ▼.  City  of  Omaha,  147  Fed.  6, 
where  city  contractor  for  construction  and  operation  of  waterworks 
for  term,  and  ordinance  fixed  maximum  rates,  it  could  not  reduce 
specified  rates. 

15  Wall.  460^470,  21  L-  189,  TOMLINSON  v.  BRANCH. 

Syl.   1   (VII^  920).     Privileges  on  consolidation   of   corporations. 

Distinguished  in  Jones  v.  Missouri-Edison  Elec,  Co.,  144  Fed.  775^ 
776,  where  holders  of  majority  of  stock  of  corporation,  against  pro- 
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test  of  owners  of  majoritj  of  preferred  stock,  consolidated  with 
corporation  whose  stock  was  owned  by  majority,  and  ratio  of  pre- 
ferred  stock  to  assets  as  thereby  reduced,  minority  eould  attack 
consolidation  for  fraud. 

SyL  2  (Vn,  921).    Tax  exemption — Consolidation  of  eorporations* 

Approved  in  Lee  t.  Atlantic  etc.  B.  Co.,  150  Fed.  790,  where  Vir- 
ginia railroad  was  consolidated  and  merged  with  another  under  agree- 
ment  providing  that-  stock  of  latter  canceled  and  stock  of  former 
issued  in  its  place,  agreement  was  merger  and  not  consolidation. 

15  Wall.  471-477,  21  Lu  58,  PEOUT  v.  EOBY. 

Syl.  8  (Vn,  924).    Be-entry  by  land  for  nonpayment  of  rent. 

Approved  in  American  Bonding  Co.  v.  Pueblo  Inv.  Co.,  150  Fed.  21, 
surrender  between  rent  days  releases  tenant  and  his  ioreties  for 
rent  to  accrue  but  not  as  to  rent  due  and  accrued. 

15  Wall.  478-499,  21  L.  98,  MILLEB  v.  STATE. 

Syl.  4  (VII,  925).    Beserved  power  to  alter  corporate  charter. 

Approved  in  McKee  v.  Chautauqua  Assembly,  130  Fed.  540,  65  C. 
C.  A.  8,  upholding  act  consolidating  corporations  whose  management 
has  been  in  board  of  trustees  of  one  of  them. 

15  Wall.  500-523,  21  U  133,  HOLYOKE  WATEE  POWEB  CO.  v, 
LYMAN. 

Syl.  2  (Vn,  926).    Eight  of  fishery  subject  of  ownership. 

Approved  in  De  Wilt  v.  Bissell,  77  Conn.  536,  60  AtL  144,  69  L. 
B.  A.  933,  where  in  natural  use  of  millpond  it  is  necessary  in  sum- 
mer to  draw  water  so  that  portions  of  bottom  are  exposed,  pur- 
chasers of  property  near  pond  cannot  object  to  such  use  on  account 
of  odors. 

Syl.  5  (VII,  927).    Ambiguops  grants  construed  in  favor  of  public. 

Approved  in  Knoxville  Water  Co.  v.  Knoxville,  200  U.  S.  34,  50 
L.  359,  26  Sup.  Ct.  227,  municipal  grant  of  waterworks  franchise  does 
not  devest  city  of  power  to  construct  own  system;  Minnesota  Cana) 
etc.  Co.  V.  Koochiching  Co.,  97  Minn.  435,  107  N.  W.  407,  in  pro- 
ceedings to  condemn  private  property  all  reasonable  doubts  as  to  au- 
thority are  resolved  in  favor  of  land  owner. 

Syl.  7  (VII,  927).    Right  to  regulate  fisheries. 

Approved  in  People  v.  Bootman,  180  N.  Y.  9,  72  N.  E.  507,  uphold- 
ing power  of  state  to  make  possession  of  imported  game  unlawful 
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15  WaU.  S24-539,  21  L.  206,  THE  NITBO-GLYCEBINE  CASK 

Sjrl.  2  (VII,  929).  Presumption  as  to  e&rridf '■  knowledge  of  pack* 
aget. 

Approved  in  Clark  ▼•  Miiaouri  etc.  By.  Co.,  179  Mo.  94,  77  8.  W. 
890,  common  earner  is  not  chargeable  with  notice  that  Texas  cattle 
carried  bj  it  are  dangerous  and  vicious  and  liable  to  injure  servants. 

Syl.  3  (Vn,  929).  Negligent  handling  by  carrier — Knowledge  of 
contents. 

Approved  in  Skinn  t.  Beutter,  135  Mich.  59^  106  Am.  St.  Bep. 
384,  97  N,  W.  153,  63  L.  B,  A.  743,  purchaser  of  hogs  from  dealer, 
who  bought  and  sold  them  to  him  without  knowledge  of  their  dis- 
eased condition,  may  recover  of  original  seller  for  death  of  own  hogs 
which  he  placed  with  diseased  ones. 

8yl.  4   (VII,  930).     Injury  to  passenger  primn  facio  negligence. 

See  113  Am.  St.  Bep.  988,  note. 

SyL  6   (VITp  930).    Burden  of  proving  negligence. 

Approved  in  Greeley  v.  Foster,  32  Colo.  299,  75  Pac,  353,  no  pre- 
sumption of  negligence  arises  from  accident  to  city  employee  ex- 
cavating trench  in  street;  Chicago  etc.  B.  B.  Co*  ▼.  Beilly,  212  HI, 
511,  103  Am.  St.  Bep.  243,  72  N.  E.  455,  where  one  standing  at  cross- 
ing is  injured  by  scantling  projecting  from  passing  flat-car,  negli- 
gence of  railroad  not  pr<»aumed;  East  Tennessee  etc.  B.  R.  Co,  v. 
Lindaraood,  111  Teon.  463,  78  S.  W,  100,  appljing  rule  in  action  for 
injuries  to  brakcmau  caused  by  alleged  defects  in  brakes.  See  113 
Am.  St.  Bep.  1005,  note. 

8yl.  7  (VII,  931).     Negligence — Measare  of  care  against  accident. 

Approved  in  Southern  By.  Co.  ▼.  Chatman,  124  Ga.  1036,  53  8.  E, 
697.  determining  liability  of  railroad  for  accident  at  street  crossing; 
Johnson  v.  Union  Pac.  Coal  Co.,  28  Utah,  SI,  76  Pac.  1090,  67  L.  B. 
A.  506,  employer  building  track  in  mine  shaft  who  lowers  rails  with* 
out  fastening  them  to  car  so  that  one  fell  over  side  and  injured 
employee  working  at  bottom,  is  liable,  in  abHpnce  of  proof,  that  mode 
of  work  was  as  safe  aa  mode  in  general  use;  Globe  Nav,  Co.  v.  Mary- 
land Casualty  Co.,  39  Wash.  308,  81  Pac,  829,  where  surety  agreed 
to  indemnify  vessel  owners  against  damages  for  injuries  sufTered 
by  employees  through  owner's  negligence,  and  judgment  against  own- 
ers was  based  on  failure  to  supply  medical  as.siatance,  surety  could 
not  set  up  ignorance  of  facts  exempting  it  from  liability  where  it 
bad  copy  of  complaint  in  suit. 

15  Wall.  547-549,  21  L.  231,  HANNEWINKI^E  v.  QEOBGETOWN. 

SyL  1  (VII»  932).     Bestraining  collection  of  illegal  tax. 

Apprr»ved  in  Devine  ▼.  Los  Angeles,  S02  U.  S.  335,  50  L.  1054,  26 
Sup.  Ct.  052|  verbal  assertions  of  ownership  do  mot  constitnte  cloud 
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on  title,  which  equity  will  remove;  Illinois  Life  Ins.  Co.  t.  Newman, 
141  Fed.  451,  denying  power  of  federal  equity  court  to  enjoin  col- 
lection of  state  tax  on  ground  of  its  illegality,  though  such  power  is 
conferred  in  state  courts. 

8yl.  8  (Vn,  933).    Cloud  on  title— Void  tax  sals. 
Approved  in  Ashburn  ▼.  Graves,  149  Fed.  972,  refusing  to  caneal 
deed  void  on  its  face  as  cloud  on  title. 

15  Wall.  549-552,  21  L.  232,  BIGGIN  v.  MAGUIBB. 

Syl.   1    (VII,   933).    Contract  liability  provable  in  bankruptcy. 

Approved  in  In  re  Ellis,  143  Fed.  106,  subcontractor  has  no  proT- 
able  claim  against  contractor  under  Bankr.  Act.,  c.  541,  S  59b,  for 
work  for  which  contractor  has  not  been  paid  by  owner,  where  eon- 
tract  provides  that  contractor's  liability  does  not  accrue  till  eon- 
tractor  paid;  In  re  Pettingill,  137  Fed.  146,  claim  based  on  liability 
of  bankrupt  on  guaranty  executed  by  him  of  payment  by  corporation 
of  certain  rate  of  dividends  on  stock  held  by  another  is  not  provable 
debt  as  to  dividends  not  due  at  time  of  bankruptcy;  Conklin  y. 
United  States  Shipbuilding  Co.,  136  Fed.  1008,  surety  on  bond  of 
insolvent  corporation  has  no  claim  provable  as  debt  in  insolvency 
proceedings  against  corporation  merely  because  of  pendency  of  suit 
on  bond;  Dight  v.  Chapman,  44  Or.  272,  75  Pac.  587,  65  L.  B.  A.  793, 
where  there  was  decree  establishing  indebtedness  of  corporation  and 
awarding  recovery  against  it  for  that  amount  and  against  stockhold- 
ers for  their  proportion  of  capital  stock,  decree  as  against  nonresident 
stockholder  not  party  to  suit,  made  liability  debt  provable  on  his 
subsequent  bankruptcy. 

15  Wall.  552-555,  21  L.  60.    FROW  v.  DE  LA  VEGA. 

Syl.  1  (VII,  935).  Decree  against  one  joint  defendant  pending 
suit. 

Approved  in  First  Baptist  Church  v.  Harper,  191  Mass.  210,  77  N. 
E.  781,  where,  under  B.  Laws,  c.  182,  §§  6-10,  certain  defendants  to 
bill  to  quiet  title  failed  to  appear  and  no  interlocutory  decree  taking 
bill  pro  confesso  was  ordered  case  not  ready  for  final  disposition. 

15  WaU.  562-566,  21  L.  250,  YOUNG  v.  GODBE. 

Syl.  8  (VII,  936).    Interest,  when  recoverable. 

Approved  in  Harding  v.  York  Knitting  Mills,  142  Fed.  229,  alloir- 
ing  interest  on  claim  for  goods  sold  on  definite  term  of  credit. 

15  Wall.  566-573,  21  L.  251,  POLICE  JUBY  v.  BBITTON. 

Syl.    1    (Vn,   937).     Negotiable   refunding   securities. 

Approved  in  Glass  v.  Parish  of  Concordia,  113  La.  554,  37  So.  192, 
following  rule. 


577  Hotel  on  IT.  S.  Bepoiiiw  15  WaH.  573-624 

SyL  2  (Vll^  93T)»  Municipalitiei  may  incur  debta  through  con- 
tracts. 

Approved  in  Luther  v.  Wheeler,  73  S.  C.  01,  52  B,  E.  876,  wher« 
town  of  less  then  one  thousand  inbabitants  under  municipnl  resolu- 
tion gave  note  for  money  used  for  necessary  public  building,  it  i« 
invalid,  but  bolder  may  recover  of  town  amount  received  and  used 
ai  money  bad  and  received, 

Syl.  S  (Vn,  937),  Municipal  contract!  creating  debts  tnbject  to 
equities. 

Approved  in  Morrison  v.  Aostin  State  Bank,  S13  111.  484,  IM  Am, 
St.  Eep.  225,  72  N.  E.  1113,  municipal  warrants,  though  negotiable 
in  form,  are  not  within  rule  guarding  eommercial  paper  in  bands 
of  bona  fide  purchaaer. 

Syl  5   (Vn^  937).     laanance  of  negotiable  parish  bonds. 

Cited   in   GlflM  v.   Parish  of  Concordia,  113  La,  547,  37  So.  189, 

arguendo. 

15  WalL  573-580,  21  L.  22%  PAETRIDQE  ▼.  THE  INSUBANCE  CO. 

Syl.  1  (Til,  940).     Parol  to  incorporate  custom  into  contract. 

Approved  in  Harding  v.  Cargo  etc.  of  Coal,  147  Ped.  976,  provision 
in  charter-party  for  ship  to  carrjr  coal,  "vessel  to  have  turn  in  load- 
ing, ^-  does  not  make  port  custom  to  give  steamers  preference  in  filling 
bunkers  part  of  contract,  where  custom  unknown  to  parties;  Lillard 
V.  Kentucky  Distilleries  etc.  Co,,  134  Fed,  182,  67  C.  C.  A.  74,  evi- 
dence of  ciastom  is  admissible  to  show  that  contract  to  deliver  dis- 
tillery slop  at  distiller's  cattle-feeding  lot^  contemplated  compliance 
with  custom  to  supply  lot  with  pens  and  troughs. 

5yl.  3  (Vn,  940),    State  rules  of  setoff  in  federal  eourtt. 

Disticignished  in  Anglo-American  etc,  Co.  v.  Lombard,  132  Fed,  732, 
^  C.  C.  A.  89,  in  federal  action  at  law  to  enforce  stockholder's  statu- 
tory liabOity  defendant  cannot  set  off  indebtedness  from  corporation 
to  bim. 

15  Wall,  580  591,  21  h.  236,  MUTUAL  LIFE  INS.  CO.  t.  TEBEY. 
Syl.  4  (VIIi  941).    Insurance — Suicide  while  insane. 
Approved  in  Knapp  v.  Order  of  Pendo,  36  Wash.  606,  79  Pac,  211, 

following  rule. 

15  Wall.  610  624,  21  L.  212,  QUNN  v.  BARBY. 

Syl,  3  (Vn,  944).     Bemedies  as  part  of  contract  obligation. 

Approved  in  Eat  parte  Goldsmith,  68  S.  C.  538,  47  S.  E,  987,  do- 
termini ng  right  of  widow  lo  balance  of  proceeds  of  mortgage  fore- 
dosnrt  on  lands  which  they  bad  abandoned  as  home. 
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Syl.  5  (VII,  946).    Statute  increasing  amount  of  exempt  property. 

Approved  in  Welsh  ▼.  Cross,  146  Cal.  633,  106  Am.  St.  Bep.  63, 
81  Pae.  233,  amendment  of  1897  to  Code  Civ.  Proc,  S  702,  extend- 
ing time  for  redemption  from  execution  sale,  ia  void  as  to  judg- 
ments existing  at  time  of  its  passage. 

Distinguished  in  Lewis  t.  Goldthwaite  Nat.  Bank,  36  Tex.  Civ.  440, 
81  S.  W.  799,  Laws  1897,  p.  131,  c.  101,  exempting  from  garnishment 
for  six  months  after  sale  proceeds  of  voluntary  sale  of  homestead, 
applies  to  debts  existing  prior  to  its  passage. 

(VII,  944.)  Miscellaneous.  Cited  in  In  re  Mullen,  140  Fed.  206, 
bankrupt  who  is  registered  hunting  guide  under  Maine  laws,  is  en- 
titled, under  Bev.  St.  Me.,  e.  83,  S  64,  par.  6,  to  exemption  of  canoe 
but  not  to  rifle. 

15  Wall.  643649,  21  L.  244,  CAMMACK  T.  LEWia 

Syl.  1  (Vn,  948).    Life  insurance — Wager  policy. 

Approved  in  Gould  v.  New  York  Life  Ins.  Co.,  132  Fed.  931,  where 
bankrupt's  life  policy,  payable  to  his  administrator,  had  no  sur- 
render value,  and  his  trustee  allowed  it  to  lapse  by  failing  to  pay 
premium,  on  bankrupt's  death,  policy  passed  to  administrator;  Gor- 
don V.  Ware  Nat.  Bank,  132  Fed.  446,  67  L.  B.  A.  550,  65  C.  C.  A. 
580,  purchaser  of  policy  from  pledgee  thereof  takes  good  title  to  pol- 
icy and  its  proceeds  though  he  has  no  insurable  interest  in  in- 
sured's life;  Metropolitan  etc.  Ins.  Co.  v.  Elison,  72  Kan.  204,  83 
Pac.  412,  3  L.  B.  A.  (N.*S.)  934,  assignment  of  half -interest  in  pol- 
icy to  one  having  no  insurable  interest,  in  consideration  that  as- 
signee pays  premiums,  is  void. 

Distinguished  in  Mechanics'  Nat.  Bank  ▼.  Comins,  72  N.  H.  19, 
101  Am.  St.  Bep.  650,  55  Atl.  195,  upholding  assignment  of  life  pol- 
icy to  one  having  no  insurable  interest  where  assignment  bona  fide. 

Syl.  2  (VII,  948).     Assignment  of  life  policy  to  creditor  of  assured 

Approved  in  Wilton  v.  New  York  Life  Ins.  Co.,  34  Tex.  Civ.  158, 
78  S.  W.  404,  niece  having  no  expectation  of  pecuniary  benefit  from 
uncle  further  than  probability  of  occasional  gift  has  no  insurable  in- 
terest in  his  life. 

Distinguished  in  Hinton  v.  Mutual  Beserve  etc.  Life  Assn.,  135 
N.  C.  323,  102  Am.  St.  Bep.  545,  65  L.  B.  A.  161,  47  S.  E.  477,  where 
policy  payable  to  estate  of  insured  was  secured  under  agreement 
between  insured  and  one  having  no  insurable  interest  that  latter 
would  pay  premiums  and  take  proceeds,  and  policy  was  assigned  to 
him,  he  could  not  sue  on  it  as  administrator. 
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15  Walt  649-660,  «1  L.  220,  NEW  OELEANS  BAILROAP  CO.   r, 
HANNING. 

Sjl.  2   (Vir,  950>*    Liability  of  principal  for  agent '•  acta. 

Approved  in  Arthur  v,  Texaa  etc*  By.  Co.,  139  Fed.  131^  where 
railroad  gave  receipt  for  cotton  delivered  by  plaint tif  to  independent 
compresi  company  on  comprcsa  receipt,  and  cotton  burned  while  on 
compress  company 'a  platform,  railroad  not  liable  for  negligcoca  of 
compresa  company. 

SyL  3  (Vn,  951).    Master  and  aarvant — Contract  to  furnish  labor. 

Distinguished  in  Kelleher  t.  Schmidt  St  Henry  Mig,  Co.,  122  lowa^ 
638,  98  N.  W.  483,  when  manufacturing  corporation  let  out  part  of 
work  to  firm^  which  occupied  part  of  corporation 'a  building  and  nscfj 
its  machinery,  but  controlled  iti  own  amployeea,  corporation  not  lia- 
ble for  injuTicB  to  employee  af  firm* 

15  Wall.  664-671,  21  L.  246,  MEBCHANTS'  ETC.  INSUBANCE  CO, 
r.  LYMAN. 

Bji,  8  (Vn,  952).  Parol  to  ihow  prior  parol  Laaurance  contract. 
Approved  in  Connecticut  Fire  Inf.  Co.  ▼,  Buchanan,  141  Fed.  889, 
892,  applying  mle  where  policy  provided  for  cancellation  if  occu- 
pants be  changed  or  use  be  changed^  and  use  of  building  as  normal 
achool  had  been  suspended  at  time  of  loaa  and  new  achool  tenant 
had  not  taken   posflession, 

Byl.  5  (Vn,  952).  Merger  of  prior  negotiations  in  writings. 
Approved  in  Young  v.  St.  Paui  etc.  Ins.  Co.,  68  S.  C.  390,  47  8,  E. 
682,  following  rule;  Liverpool  etc,  Ins.  Co.  v.  Bichardson  Lumber 
Uo,,  11  Okl.  581,  601,  69  Pac.  936,  943,  fact  that  local  and  state 
agents  examined  property  and  knew  ita  aituation  is  ao  waiver  of 
written  elausea  in  policy* 
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ZVI  WALLACE. 


16  WaU.  1-6,  21  L.  491,  DAIB  v.  UNITED  STATES. 

Syl.  1  (Vn,  954).    Surety — Bond  to  be  executed  by  otlien. 

Approved  in  City  of  Butte  ▼.  Cook,  29  Mont.  95,  74  Pae.  69,  wlierv 
names  of  two  sureties  appear  in  body  of  bond,  which  ii  signed  by  . 
one  only,  surety  signing  may  defend  on  ground  that  liability  was 
conditioned  on  cosurety  signing;  Bollins  v.  Ebbs,  138  N.  C.  146,  147, 
153,  50  S.  E.  579,  581,  where  sureties  in  guardian's  bond  from  which 
penalty  was  omitted,  gave  it  to'  another  for  delivery,  and  when  filed 
penalty  was  inserted,  sureties  estopped  to  assert  its  invalidity;  Baker 
County  v.  Huntington,  46  Or.  282,  283,  79  Pac.  190,  191,  where  sher- 
iff's bond  did  not  show  sheriff's  name  as  principal  and  name  of  only 
one  of  six  signing  sureties  api>eared  in  body,  and  entries  opposite 
names  showed  they  had  signed  only  for  $7,000,  whereas  bond  called 
for  $10,000,  iuretiei  could  deny  sheriff's  want  of  authority  to  deliver 
bond. 

Syl.  2  (VII,  956).    Estoppel — Contradiction  injuring  others. 

I  Approved  in  Newman  v.  Scarborough,  115  La.  866,  40  So.  250,  where 
person  signs  guaranty  thinking  it  is  for  eleven  hundred  dollars,  when 
in  reality  it  is  for  so  many  thousands,  guaranty  is  binding  only  for 
eleven  hundred. 

16  Wall.  6-16,  21  L.  272,  LYNDE  v.  WINNEBAGO  COUNTY. 

I      Syl.  1  (Vn,  956).    Special  tax  levy  for  courthouse. 

i  Approved  in  Theis  v.  Commissioners  of  Washita  Co.,  9  Okl.  650, 
60  Pac.  508,  under  Stat.  1890,  where  county  commissioners  are  au- 
thorized by  vote  of  people  to  construct  bridges  and  levy  tax  for  such 
purpose,  they  may  make  contract  therefor  and  issue  warrants  in  pay- 
ment thereof  in  anticipation  of  fund. 

I      Syl.  4  (Vn,  958).    Absent  judge  not  functus  officio. 

Approved  in  Watkins  v.  Mooncy,  114  Ky.  656,  71  S.  W.  625,  presi- 
dent of  board  of  aldermen  cannot  appoint  police  commissioner  while 
mayor  was  absent  for  day  at  another  town  twenty-five  milea  away. 

16  WaU.  36-130,  21  L.  394,  SLAUGHTER-HOUSE  CASEa 

Syl.  3  (Vn,  900).    Extent  of  police  power. 

Approved  in  Bland  v.  People,  32  Colo.  323,  105  Am.  St.  Bep.  80^ 
76  Pae.  360,  65  L.  B.  A.  424,  upholding  Laws  1899,  p.  175,  prohibituig 
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ofle  •£  unregistered  docked  liorflet;  8tate  T.  Bobb,  100  Me.  186^  60 

Ath  876,  upholding  city  ordinance  giving  exclusive  privilege  of  col- 
lecting garbage  to  peraone  specially  appointed;  Squire  v.  Tellier,  185 
Masa.  20,  102  Am.  St,  Bep,  322,  69  N.  E.  313,  upholding  Stat.  1903, 
p.  389,  providing  that  sale  of  stock  goods  is  void  as  to  creditors  uu- 
less  inventory  uiade  and  buyer  notify  creditors;  O'Neil  v.  State,  115 
Teim.  444,  90  S.  W.  631,  upholding  Acts  1901,  p.  115,  prohibiting 
practice  of  medicine  without  license,  as  applied  to  one  who  diagnosed 
diseases  by  tnicroscopie  examination  of  drop  of  blood  and  treated 
them  by  electric  lights;  dissenting  opinion  in  Wright  v.  Hart,  182 
N.  Y.  354,  75  N.  E.  413,  2  L.  B.  A,  (N,  S.)  338,  majority  holding 
Tojd  Laws  1902,  p.  1249,  making  sale  of  stock  of  merchandise  in 
bulk,  fraudulent  as  to  creditors  unless  seller  makes  inventory  five 
days  prior  to  sale  and  buyer  notifies  creditors, 

Syl.  4  (Vn,  962),  Police  power  exclusive  in  states. 
Approved  in  Ex  parte  Dick,  141  Fed.  7,  where  government  has 
conveyed  lands  within  state  ceded  to  it  by  Indians,  and  lands  have 
passed  to  individuals  and  municipality  of  state  formed  thereon,  they 
are  not  subject  to  laws  against  inlrodnction  of  liquor  into  Indian 
country. 

SyL  5  (Tn,  962),     Poller  power — Slaughter  monopoly. 

Approved  in  Leigh  v.  Green,  193  U.  8.  89,  101  Am.  St.  Bep,  606,  48 
L.  627,  24  Sup.  Ct»  390,  bolder  of  lien  on  realty  not  denied  due 
process  by  lack  of  personal  service  of  notice  of  proceeding  in  rem 
to  enforce  tax  sale  purchaser's  lien  whose  notice  is  given  by  publi- 
cation; Grainger  v.  Douglas  Park  Jockey  Club,  148  Fed.  521,  522,  523, 
529,  542^  npholdiog  Act  Ky.  March  26,  1906,  creating  state  racing 
commission  and  giving  it  exclusive  control  over  regulation  of  racing 
of  running  horses;  O'Reilly  De  Camara  v.  Brooke,  135  Fed,  388,  389, 
where  Spanish  subject  owned  perpetual  exclusive  right  to  slaughter 
of  cattle  in  Havana  under  Spanish  grant,  franchise  was  private  prop- 
erty protected  by  Spanish  treaty;  State  v.  Bobb,  100  Mo.  188,  60 
Atl.  877,  upholding  municipal  ordinance  giving  exclusive  privilege 
of  collecting  garbage  to  persons  specially  appointed* 

Distinguished  in  White  ▼,  Holmati,  44  Or.  184,  74  Pac,  934,  Laws 
1903,  p.  238,  creating  sailor's  boarding  house  conimisBion  with  power 
to  license  or  reject  applicants,  does  not  authorize  grant  of  but  one 
license  so  as  to  create  monopoly. 

SyL  7  (Vn,  964).    Involuntary  servitude  includes  peonage. 

Approved  in  CJyatt  v.  United  States,  197  U.  S.  218,  49  U  730,  25 
8up.  Ct,  429,  upholding  Bev.  St.,  §§  1990,  5526,  prohibiting  peonage 
In  any  state  or  territory;  Ex  parte  Biggins,  134  Fed,  40B,  407,  423, 
negro  in  charge  of  sheriff  who  is  taken  out  and  lynched  by  con* 
spiratofs  beeauso  of  his  race  is  denied  rights  and  privileges  secured 
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• 
by  constitution:  United  States  ▼.  Moore,  129  Fed.  634,  denying  fed- 
eral jurisdiction  to  punish  conspiracy  to  oppress  citizen  to  prevent 
his  forming  miners'  union,  in  furtherance  of  which  he  was  assaulted. 

Syl.  8   (VII,  965).    Construction  of  constitutional  amendments. 

Approved  in  Pope  v.  Williams,  98  Md.  71,  103  Am.  St.  Bep.  379, 
56  Atl.  545,  66  L.  B.  A.  398,  upholding  Acts  1902,  p.  204,  providing 
no  one  coming  from  another  state  shall  register  as  voter  until  one 
year  after  declaration  of  intention. 

Syl.  9  (Vll,  965).  Fourteenth  amendment — Citizenship  of  United 
States. 

Approved  in  In  re  Heff,  197  U.  S.  504,  49  L.  855,  25  Sup.  Ct.  506, 
Indian  allottee,  on  receipt  of  first  patent  under  24  Stat.  388,  c.  119, 
is  within  provision  of  S  6,  of  that  act,  subject  to  laws  of  state  where 
he  resides;  Pope  v.  Williams,  98  Md.  67,  103  Am.  St.  Bep.  379,  56 
Atl.  544,  66  L.  B.  A.  398,  upholding  Acts  1902,  p.  204,  providing  that 
no  one  coming  from  another  state  shall  register  as  voter  until  one 
year  after  declaration  of  intention. 

Syl.  11   (VII,  966).    Privileges  and  immunities  of  citizens. 

Approved  in  United  States  v.  Moore,  129  Fed.  635,  denying  federal 
jurisdiction  to  punish  conspiracy  to  oppress  citizen  to  prevent  him 
from  forming  miners'  union,  in  furtherance  of  which  he  was  as- 
saulted; Sanders  v.  Commonwealth,  17  Ky.  6,  111  Am.  St.  Bep.  221, 
77  S.  W.  359,  1  L.  B.  A.  (N.  S.)  932,  upholding  Ky.  St.  1899,  ft  1274, 
prohibiting  sale  of  milk  from  cows  fed  on  "still  slop." 

Syl.  15  (VII,  969).    Due  process — Slaughter-house  monopoly. 

Approved  in  In  re  Zehizhuzza,  147  Cal.  335,  81  Pac.  958,  upholding 
Oakland  ordinance  giving  city  exclusive  right  to  remove  garbage 
and  providing  fee  for  removal  thereof,  recoverable  by  civil  action. 

Syl.  18  (Vn,  970).    Extent  of  police  power. 

Approved  in  Block  v.  Schwartz,  27  Utah,  405,  76  Pac.  28,  holding 
void  act  of  1901,  regulating  sales  of  stocks  of  merchandise  in  bulk; 
State  V.  Brown,  37  Wash.  100,  107  Am.  St.  Bep.  798,  79  Pac.  636,  68 
L.  B.  A.  889,  holding  void  Laws  1891,  p.  314,  requiring  examination 
and  license  by  dental  board  before  one  may  own,  run  or  manage 
dental  office;  in  re  Aubrey,  36  Wash.  315,  104  Am.  St.  Rep.  952,  78 
Pac.  902,  holding  void  Sess.  Laws  1901,  p.  116,  providing  for  ex- 
amination   and    registration    of    horseshoers    in    certain    cities. 

Syl.  22  (Vn,  971).    Scope  of  guaranty  of  life  and  property. 

Approved  in  Martell  v.  White,  185  Mass.  263,  102  Am.  St.  Bep.  341, 
69  N.  E.  1089,  where  manufacturers  formed  association,  by-law  of 
which  provided  for  assessment  of  members  doing  business  with  non- 
xnembers,  and  plaintiff's  business  thereby  ruined,  members  were  lia* 
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bk;  State  t.  Cbaptnan,  69  N.  J.  L.  460,  55  Ati  95,  npboldiug  Pub* 
X<aw,  1898,  p.  119,  regulating  practice  of  dentiatry:  Schnaier  v.  Na- 
varre Hotel  etc.  Co.,  182  N.  Y.  89,  103  Am.  8t  Eep.  790,  74  N.  E. 
562,  70  L.  B.  A.  722,  holding  void  Lawa  1396,  p.  1052,  prohibiting 
firms  in  New  York  from  engaging  as  master  plumbera  unlesa  each 
member  is  regiBtered  after  examination. 

(YII,  960.)  MiacellaDeoufl.  Cited  in  Ex  parte  MoebQS,  137  Fed. 
156,  upholding  federal  jurisdiction  over  petition  for  habeaa  corpus 
alleging  that  petitioner  since  extradition  has  been  confiaed  only  on 
governor's  warraDt. 

16   Wall    130142,   21  L.   442,  BRADWELL  v.   STATE, 

SyL  1   (Til,  972).     Privileges  and  immunitiea  of  citizens. 

Approved  in  Wadleigh  v,  Newhall,  136  Fed.  946,  upboMing  Cal. 
Code  Civ.  Proc,  §  1747,  aatkorizlng  proceedings  for  appointment  of 
guardians  for  persona  and  estates  of  minors  having  no  guardians  by 
wiU  ar  deed. 

Syl,  2  (VII,  973).     Higbt  to  practice  law — ^Privilege  of  eitizenabip. 

Approved  in  In  re  Branch,  70  N.  J.  L.  548,  57  Atl.  431,  act  of 
1903,  relieving  registered  law  students,  whose  clerkship  began  more 
than  three  years  prior  to  passage  of  act,  from  examioation,  ia  void. 

26  Wall,  147-156,  21  Ii.  426,  CABLISLE  v.  UNITED  STATED 

Syl.  2  (Vn,  974),     Pardon  obliteratea  offense. 

Approved  in  State  v.  Lewis,  111  La,  696,  35  So.  817,  person  par- 
doned cannot  be  reinstated  as  member  of  grand  jury  whose  term  has 
expired. 

Syl.  3  (Vn,  975).     General  terms  in  statute  limited  to  application. 

Approved  in  Mottley  v.  Louisville  etc.  B.  Co.,  150  Fed.  411,  34 
Stat.  584,  e.  3591,  prohibiting  interstate  passes,  did  not  invalidate 
contract  made  prior  to  its  passage,  by  which  interstate  carrier  agreed 
to  issue  free  passes  for  life  of  complainant  ia  consideration  of  releaae 
of  claim  for  damages* 

SyL   6    (VII|    976).    Claims   against   government. 
See  103  Am.  St.  Bep.  311,  note. 

16  Wall.  166-177,  21  L,  350,  HANRICK  v.  B.A.RTON. 

Syl.  1  (VII,  977).     Mexican  grant — Inurement  of  grant  to  attorney. 

Approved  in  AlJen  v.  Parma  lee,  142  Fed.  363,  where  grantee  of 
Texas  land  to  be  located  as  vacant  land  executed  power  of  attorney 
to  locate  such  lands  and  also  act  of  sale,  to  attorney,  and  latter 
executed  substitution  to  another,  giving  him  same  powers^  and  latter 
locate  land,  iubstltution  was  act  of  sale. 
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SyL  6  (Vn,  977).    Admissibility  of  certified  copy  of  lost  deed. 

Approved  in  Surgbenor  v.  Banger,  133  Fed.  459,  wbere  porebaser  sf 
concession  land  in  Texas  agreed  to  sell  to  another,  wbo  agreed  to  perf om 
conditions  of  grant  and  latter  transferred  to  anotber,  who  had  land 
surveyed  and  got  title  of  possession,  there  was  act  of  sale. 

16  Wan.  177185,  21  L.  354,  THE  CAYUGA. 

SyL  2   (Vn,  978).    Collision — Towing  with  long  hawser. 

Approved  in  The  Inca,  148  Fed.  368,  holding  tog  liable  for  sinking- 
of  lumber  bark  in  tow  by  being  grounded  on  rock  in  channel  knowik 
to  be  there  by  navigators  but  not  known  to  tug. 

16  Wall.  196-203,  21  L.  465,  KOONTZ  ▼.  NOBTHEBN  BANK. 

SyL  1  (VII,  979).    Inquiry  by  purchaser  at  receiver's  sale. 

Approved  in  Thieadgill  y.  Colcord,  16  OkL  470,  85  Pac.  710,  followin|^ 
rule. 

16  Wall.  203-233,  21  L.  447,  DAVIS  t.  GBAY. 

SyL  1  (Vn,  980).    Beceiver  appointed  for  benefit  of  all. 

Approved  in  Vila  v.  Grand  Island  etc.  Co.,  68  Neb.  240,  110  Am. 
St.  Bep.  416,.  97  N.  W.  616,  denying  jurisdiction  to  appoint  receiver 
for  corporation  at  suit  of  private  parties  where  sole  object  is  to  se- 
questrate property  and  business  of  corporation. 

SyL  2  (VII,  980).    Leave  of  court  required  to  sue  receiver. 

Approved  in  Commonwealth  Boofing  Co.  v.  North  American  Trust  Co.,. 
135  Fed.  989,  68  C.  C.  A.  418,  where  building  contractor  had  finishea 
one  building  and  was  working  on  another  at  time  receiver  appointed,, 
and  four  months  after  receiver  appointed  he  attached  by  leave  of  court 
and  submitted  claim  for  liens  in  receivership  suit,  he  did  lose  right  to* 
liens  by  failure  to  attach  with  statutory  time;  Bidge  v.  Manker,  132 
Fed.  602,  67  C.  C.  A.  596,  decree  against  receiver  of  another  court 
is  not  nullity  attackable  collaterally  merely  because  record  fails  .to- 
show  affirmatively  grant  of  permission  to  sue;  Hampton  Boads  etc. 
Co.  V.  Newport  News  etc.  Co.,  131  Fed.  536,  where  federal  court  has- 
jurisdiction  of  assets  of  street  railroad  operating  same  through  re- 
ceiver, it  may,  at  suit  of  receiver,  restrain  competitor  from  obstructing- 
highway  in  such  way  as  to  destroy  receiver's  property,  irrespective  of 
citizenship. 

SyL  3   (VII,  981).    Equity  receiver's  powers. 

Approved  in  Mason  v.  Wolkowich,  150  Fed.  701,  federal  bankruptcy^ 
court  may  enforce  summarily  completion  of  sale  of  assets  made  by  re- 
ceiver; Bay  State  Gas  Co.  v.  Eogers,  147  Fed.  559,  where  receiver 
appointed  in  domiciliary  district  of  corporation  and  thereafter  an- 
cillary appointment  made  in  other  district,  receiver  could  sue  in  latter 
district  in  same  of  corporation   to  recover  profits  made  by  corpora- 
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lion's  trustee;  Johtisoti  ▼.  Soutbeni  B.  &  L.  Aasn,^  132  Fed.  543,  544, 
tax  deed  executed  after  propert7  haa  pnssed  into  custady  of  court 
bj  its  appointment  of  receiver  for  mortgagee  is  void  and  ineffective 
to  cut  off  receiver's  right  of  redemption, 

SyL  4  (VII,  982).     Stat©  as  party  to  action. 

Approved  in  State  v.  Mortensen,  69  Neb.  385,  95  N.  W.  834,  denying 
jurisdiction  over  maQdamuB  to  compel  board  of  public  lands  and  build- 
ings to  perform  contract  lor  leasing  of  convict  labor.  See  108  Am^ 
St  Bep.  832,  note. 

Difltinguiahed  in  Sanders  v.  Saxton,  182  N.  T,  480,  481,  108  Am. 
St  Rep.  826|  75  N.  E.  530,  no  action  lies  at  suit  of  land  owner 
against  land  commissioner  and  comptroller  to  have  comptroller's  deed 
to  state  on  delinquent  tax  sale  declared  void. 

SyL  5  (VII,  982).    Suit  against  officer  not  against  state. 

Approved  in  Smitb  v.  Alexander,  146  Fed.  108,  refusitig  preliminary 
injunction  in  suit  against  board  of  state  commisaionera,  real  purpose 
of  wMch  It  enforcement  of  contract  between  state  and  complainant 

SyL  0  (Vn,  984).     Injonction  against  land  officials. 

Approved  in  Walker  v.  United  States,  139  Fed.  413,  where  marshal 

rendered  accounts  against  government  for  services  of  deputies,  which 
were  audited,  allowed  and  paid  in  accordance  with  recognized  rules, 
government  cannot  recover  same  years  after  be  bas  gone  out  of  office; 
dissenting  opinion  in  Henry  v.  State,  87  Miss.  89,  39  Bo.  882,  majority 
refusing  to  restrain  prison  board  of  control  from  carrying  out  contract 
to  work  plantation  with  convicts.     See  108  Am.  St.  Rep.  838^  839,  note. 

Distinguished  in  Be  Laittre  v.  Board  of  Comrors.,  149  Fed.  802,  re- 
fusing to  compel  state  land  commisaioners  to  issue  deeds  for  state 
land;  Sanders  v.  Saxton,  182  N.  Y.  479,  108  Am.  St.  Rep.  826,  75  N.  E. 
529,  action  by  owner  of  land  against  land  commissioner  and  comptroller 
to  have  deed  executed  by  comptroller  to  state  on  delinquent  tax  sale 
declared  void  cannot  be  maintained. 

SyL  7  (VII,  986).     Federal  suit  loses  no  state  remedies. 

Approved  in  Harrison  v.  Remington  Paper  Co,,  140  Fed.  399,  under 
Kan.  Civ.  Code,  i  23,  where  there  is  voluntary  dismissal  without  preju- 
dice of  state  action, new  suit  is  maintainable  in  federal  court;  Frank  v. 
Butler  County,  139  Fed.  126,  refusing  e<juitable  relief  on  county  aid 
bonds  where  holder  delayed  twenty  years  and  did  not  avail  him&elf 
of  remedies  allowed  by  state  statute;  Duryea  v.  American  Woodworking 
etc.  Co.,  133  Fed.  332,  state  does  not  lose  right  to  enforce  annual  license 
fee  against  property  of  insolvent  corporation  because  at  time  of  its 
assessment  property  was  in  hands  of  federal  receiver;  Barber  Asphalt 
etc.  Co.  V.  Morris,  132  Fed.  949,  67  L.  K.  A.  761,  66  C.  C.  A.  55, 
federal  jurisdiction  not  aHeeted  by  provision  of  eity  charter  relating 
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to  appeals  from  allowance  and  rejection  of  claims  against  eitj  and 
prohibiting  payment  of  claims  pending  appeal 

Distinguished  in  Illinois  Life  Ins.  Co.  y.  Newman,  141  Fed.  450, 
federal  court  cannot  enjoin  collection  of  state  tax  on  ground  of  its 
illegality  though  such  power  is  conferred  on  state  courts;  Anthony 
y.  Burrow,  129  Fed.  789,  denying  jurisdiction  to  enjoin  state  officers 
acting  under  state  statute  from  issuing  certificate  of  nomination  to 
CoDgressional  candidate. 

Syl.  9  (Vn,  987).  £quitab]e  relief  from  deed — Conditions  prece- 
dent. 

Approved  in  Bannels  t.  Bowe,  145  Fed.  299,  deed  to  railroad  pro- 
vided road  built  three  years,  and  if  not  built  in  that  time  lands  to 
revert,  was  on  condition  subsequent. 

Syl.  10   (VII,  987).    Conditions  subsequent,  when  enforced  at  law. 

Approved  in  Wilmore  Coal  Co.  v.  Brown,  147  Fed.  938,  second 
deed  by  grantor  after  default  of  condition  in  deed  of  mineral  under 
certain  land  that  it  is  void  unless  railroad  built  within  five  years, 
devests  title  of  first  grantee  though  grantor  also  assigns  to  grantee 
all  rights  under  first  deed. 

Syl.  12  (YII,  988).    State  as  party  to  contract. 

Cited  in  Gilmore  y.  Schenck,  115  La.  400,  39  So.  45,  arguendo. 

16  Wall.  244-249,  21  L.  326,  HUMPHREY  v.  PEGUES. 

Syl.  1  (VII,  990).    Privileges  of  other  corporations — Tax  exemption. 

Approved  in  Gunter  v.  Atlantic  etc.  R.  R.  Co.,  200  U.  S.  279, 
281,  283,  284,  285,  287,  288,  289,  290,  291,  293,  50  L.  481,  482,  483, 
484,  485,  486,  487,  26  Sup.  Ct.  252,  determining  effect  of  principal  case 
as  res  ad  judicata;  Lake  Drummond  Canal  etc.  Co.  v.  Commonwealth, 
103  Va.  346,  49  S.  E.  509,  sale  on  foreclosure  of  trust  deed  of  all 
property  and  franchises  of  corporation  does  not  pass  to  purchaser  tax 
immunity  granted  by  state  to  corporation  and  its  assigns. 

Syl.  2  (VII,  991).    Charter  tax  exemption. 

Approved  in  Prewitt  v.  Security  etc.  Ins.  Co.,  119  Ky.  328,  83  S.  W. 
613,  upholding  Ky.  St.  1903,  §  631,  providing  for  revocation  of  license 
of  foreign  insurance  company  removing  suit  to  federal  court. 

16  Wall.  250-258,  21  L.  278,  DICKINSON  v.  PLANTERS'  BANK. 

Syl.   1    (VII,  992).    Review  of  facts  on  trial  to  court. 

Approved  in  De  La  Rama  v.  De  La  Rama,  201  U.  S.  310,  50  L. 
768,  26  Sup.  Ct.  485,  finding  of  fact  stated  in  opinion  of  trial 
court  is  not  finding  of  fact  within  statute;  Townsend  v.  Beatrice 
Cemetery  Assn.,  138  Fed.  383,  on  appeal  in  equity,  recourse  cannot 
be  had  to  opinion  of  lower  court  to  ascertain  facts  where  there  is  no 
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evidence  in  record;  York  t.  Waahbuni,  129  Fed.  566,  64  C.  C.  A* 
132,  opinion  of  trial  judge  setting  forth  reasons  for  decision  does  not 
become  special  finding  bj  being  copied  into  judgment  entry;  Larson 
V.  Union  P.  R.  Co.,  70  Neb.  266,  97  N.  W.  315,  appointment  of  ad- 
ministrator made  contrary  to  statute  providing  order  in  which  persons 
are  entitled  to  adnunistrator  is  not  coUaterallj  attackable. 

16  Wall.  258-271,  21  U  493,  KNICKERBOCKER  IN8UBANCE  CO. 
V.   COMSTOCK. 

SyL  3  (VII,  993).     Mnde  of  re-examining  facts  tried  by  jury. 

Approved  in  SeKner  v»  McKay,  2  Alaska,  566,  in  action  to  quid 
title,  where  answer  shows  defendant  rightfully  in  possession  was  ousted 
by  plaintiff  and  wrongfully  kept  out,  defendant  entitled  to  jury; 
Bradford  t.  Territory,  1  OkL  370,  34  Pac.  67,  proceeding  by  informa- 
tion in  nature  of  quo  warranto  is  suit  at  common  law  triable  by 
jury. 

8yl.  4  (VII,  994).    Mandamus  to  compel  decision* 

Approved  in  Barber  Asphalt  etc.  Co.  v.  Morris,  132  Fed,  954,  956, 
67  L.  R.  A.  761 1  66  C.  C.  A.  55,  granting  mandamus  to  compel  cir- 
cuit judge  to  vacate  order  staying  proceedings  pending  state  appeal  i 
In  re  Dowd,  133  Fed.  751,  arguendo.     See  98  Am.  St.  Rep.  891,  note. 

16  WalL  271-277,  21  h,  313,  CARPENTER  t.  LONGAN. 

SyL  3  (VII,  995),  Mortgage  secured  by  note— Bona  fide  purchaser. 
Approved  in  Cudahy  Packing  Co.  v.  State  Nat.  Bank,  134  Fed. 
546,  67  C.  C,  A,  662,  mortgage  securing  negotiable  note  passes  free 
from  equities  between  original  parties  to  bona  fide  indorsee  of  note; 
I^rst  Nat.  Bank  v.  National  Live  Stock  etc.  Bank,  13  Okl,  723,  76 
Pac.  131,  assignee  before  maturity  of  note  secured  by  chattel  mortgage, 
though  assignment  of  mortgage  not  made,  is  protected  against  subse- 
quent purchasers  in  good  faith, 

16  WttU.  277-310,  21  L,  280,  BUCHANAN  v.  SMITE. 

SyL  2  (VII,  999).  Bankruptcy— Probable  cause  to  believe  Insolvent* 
Approved  in  In  re  McMnrtroy,  142  Fed.  856,  transfer  by  insolvent 
firm  of  all  its  property  to  certain  crc^ditora  on  their  ilemand  and  throats 
to  sue,  which  property  was  accepted  in  full  payment  of  claims  largely 
exceeding  its  value,  is  voidable  preference;  In  ro  Moody,  134  Fed. 
633,  where  bankrupt  within  four  months  of  bankruptcy  sold  stock 
of  goods  to  firm  in  exchange  for  farm  taken  in  wife's  namCi  and  firm 
ftlso  paid  his  debt  to  bank  of  which  members  were  stockholders  and 
officers,  firm  and  bona  fide  purchaser;  Crandall  v.  Coats,  133  Fed. 
969,  holding  preferred  creditors  of  bankrupt  charged  with  notice  of  in- 
solvency at  time  of  conveyance;  Capital  Nat.  Bank  v.  WiJkerson,  3G 
Ind«   App»  474^  76  N«  E.  839,  holding  preferred  creditor  had  reason- 
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able  cause  to  believe  at  time  pajments  made  that  preferenea  was  ob- 
tained. 

16  WaU.  314318,  21  L.  857,  WALKEB  ▼.  WHITEHEAD. 

Syl.  1  (Vn,  1001).    Law  governing  contracts. 

Approved  in  In  re  Thompson  Milling  Co.,  144  Fed.  316,  attorney'! 
fee  provided  for  in  note  payable  on  condition  that  default  made  in 
payment  of  note,  and  it  is  placed  in  hands  of  attorney  for  collection 
or  suit  brought  thereon,  is  not  fixed  liability  provable  against  bank- 
rupt's  estate;  Ex  parte  Folsom,  131  Fed.  503,  holding  constitutional 
amendment  abolishing  corporate  existence  of  certain  townships  which 
had  issued  railroad  aid  bonds,  impairs  obligation  of  contracts;  Boyd 
▼.  Schneider,  131  Fed.  226,  70  L.  B.  A.  264,  65  G.  G.  A.  209,  national 
bank  act  providing  for  administration  of  affairs  of  insolvent  bank  by 
receiver  does  not  prevent  depositors  from  suing  directors  for  negli- 
gently loaning  asset  in  violation  of  act;  State  ex  rel.  Louisiana  Imp.  Go. 
▼•  Board  of  Assessors,  111  La.  1001,  36  So.  98,  arguendo. 

16  WaU.  818-330,  21  L.  297,  MICHIGAN  CENTRAL  B.  B.  CO.  ▼. 
MINEBAL  SPBINGS  MFG.  CO. 

Syl.  1  (Vn,  1003).    Liability  of  connecting  carrier. 

Approved  in  Pittsburgh  etc.  By.  Co.  ▼.  Bryant,  36  Ind.  App.  345,. 
75  N.  E.  831,  carrier  receiving  goods  for  shipment  to  consignee  beyond 
its  own  line  does  not  become  liable  for  loss  beyond  its  own  line^ 
Fisher  v.  Boston  etc.  B.  B.  Co.,  99  Me.  343,  345,  105  Am.  St.  Bep. 
283,  59  Atl.  534,  68  L.  B.  A.  390,  determining  Uability  of  carrier  for 
deviation  from  route  without  notice  to  shipper.  See  97  Am.  St.  Bep» 
97,  note. 

16  WaU.  331-336,  21  L.  839,  COFIELD  ▼.  McCLELLAND. 

Syl.  1    (VII,  1006).     Entries  in  trust  under  Denver  relief  act. 

Approved  in  Martin  v.  HofP,  7  Ariz.  252,  64  Pac.  447,  unoccupied 
lots  entered  under  Comp.  Laws,  c.  80,  §  3,  could  be  disposed  of  only 
by  legislative  authority,  and  mandamus  does  not  lie  to  compel  trustee 
to   convey   lots   to   petitioner  who   had  settled   thereon   for   ten  years. 

16  WaU.  338-347,  21  L.  499,  MERRILL  ▼.  PETTY. 

Syl.  2    (VII,  1008).    Revision  of  judgment  of  lower  court. 

Cited  In  Taylor  v.  Cdloiado  Iron  Works,  33  Colo.  186,  80  Pac.  131, 
arguendo. 

16  Wall.  352366,  21  L.  341,  McNITT  v.  TURNER. 

Syl.  7  (VII,  1010).    CoUateral  attack  on  administrator's  sale. 

Approved  in  White  v.  Martin,  2  Alaska,  498,  jurisdiction  of  probate 
court  to  appoint  guardian  for  lunatic's  property  noti  collaterally  at* 
tackabla. 
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(VII,  100^).  Miscellaoeoua.  Cited  in  McOeiw  t.  Blount,  199  V.  S. 
144,  50  L.  128,  26  Sup.  Ct.  1,  plaiutl£f  in  ejectment  mtiBt  reeover  upon 
•trcngtb  of  own  title. 

16  WalL  366-377,  21  L.  287,  TAYLOR  ▼.  TAINTOR. 
8jL  1  (Vtl,  1011).  Concurrent  joriadiction— Priority, 
Approved  in  In  re  Southwestern  Bridge  etc.  Co.,  133  Fed.  571,  where 
Kansas  corporation  and  Oklalkoma  corporation  each  did  buBiness  in  its 
^wn  fttate,  but  were  owned  and  managed  bj  same  persons,  and  busi- 
ness of  both  intermingled  and  both  becjinie  bankrupt  in  Kansas  and 
later  receiver  appointed  for  Oklahoma  corporation,  Kansas  courts  hud 
priority  of  jurisdiction;  ThreadgiJl  v.  CoJcord,  16  Okl.  469,  85  Pac. 
709,  where  purchaser  at  master's  sal©  under  decree  is  himself  a  party 
to  suit  in  which  decree  entered^  ha  cannot  collaterally  attack  regularity 
^f  decree. 

Distinguished  in  Bearers  T.  Haubert,  198  tl.  8.  85,  49  L.  953,  25 
Sup.  Ct.  573,  prosecution  of  proceedings  to  remove  to  another  district 
for  trial  one  charged  with  offense  is  not  unlawful  interference  wi.o 
jurisdiction  of  circuit  court  in  whose  custody  accused  held  to  await 
trials  pending  in  such  court,  where  such  court  consented, 

8yL   2    (VII,    1012).     Extradition — Bequiring   prisoner    to   appear. 

Approved  in  In  re  Beavers,  131  Fed.  368,  where  federal  prisoner 
was  removed  to  certain  district  for  trial  on  indictment  pending  in 
such  district,  he  cannot  object  to  removal  to  nnoiher  district  on  indict- 
ment pending  in  such  district  before  trial  in  first  district.  See  112  Am. 
St.  Sep.  110,  115,  129,  note. 

SyL  4  (VII,  1013).    Dominion  of  bail  over  prisoner. 

Approved  in  United  States  v,  Feckham,  143  Fed.  628,  one  who  la 
arrested  in  one  federal  district  for  removal  to  another  for  trial  on 
criniina]  charge,  and  bound  over,  and  gives  bail  for  appearance  in  other 
district,  cannot  obtain  review  of  magistrate's  decision  on  his  sur- 
render by  his  bail  J  Mackenzie  t.  Barrett,  141  Fed.  965,  966,  one  giviog 
bail  on  appeal  from  order  on  ne  exeat  is  entitled  to  writ  of  liabeas 
corpus;  Coleman  t.  State,  121  Ga.  598,  40  S.  E.  717,  without  proof 
of  authority  to  do  80^  son  of  bail  cannot  empower  third  person  to  re- 
capture principaL 

16   Wall   378-390,   21   L,   358,   NEW  0ELEAN8   ETC.    INSURANCE 
CO.   t,  PIAGGIO. 

SyL  2  (VII,  1014).     New  Tenire  where  facts  on  record. 

Approved  in  Farrar  v,  Wheeler,  145  Fed.  487,  where  in  action  for 
personal  injuries  only  error  related  to  assessment  of  da  ma  gee,  circuit 
court  of  appeals  had  jurisdiction  on  reversal  to  limit  retrial  to  question 
of  damages;  Nichols  v.  Board  of  Commrs.,  13  Wyo.  7,  76  Fac.  681,  where 
final  judgment  not  lupported  by  pleadings  or  findings,  it  is  reversiblo 
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on  error  on  record  proper  without  bill  of  exceptions,  though  no  excep- 
tion taken  to  proceedings  below. 

8yl.  6  (Vn,  1014).  Abstractly  correct  instructions— -Bill  of  excep- 
tions. 

Cited  in  Cassett  t.  Mitchell  Coal  A  Coke  Co.,  150  Fed.  42,  arguendo. 

36  WaU.  390-402,  21  L.  361,  BUBKB  ▼.  SMITH. 

Sjl.  1  (Vn,  1014).    Directors  cannot  release  stock  subscriber. 

Approved  in  Maryland  Trust  Co.  y.  National  Mech.  Bank,  102  Md. 
627,  63  Atl.  77,  holding  trust  company  cannot  purchase  its  own  stock. 

16  Wall.  414-436,  21  L.  457,  UNITED  STATES  ▼.  HUCKABEE. 

Syl.  3  (Vn,  1017).    Contract  under  duress  is  void. 

Approved  in  First  Nat.  Bank  y.  Sargent,  65  Neb.  601,  91  N.  W. 
597,  59  L.  B.  A.  296,  where  one  conveyed  land  to  bank  as  security 
for  debt  and  he  later,  while  broke,  procured  purchaser  at  good  price, 
but  bank  refused  to  consent  to  sale  unless  bonus  given,  payment  of  bonus 
was  under  duress. 

Syl.  4  (VII,  1018).    Duress,  sale  when  not  made  under. 

Approved  in  Bumes  ▼.  Burnes,  132  Fed.  493,  threat  of  surviving 
partner  to  administer  estate  as  survivor  unless  corporation  formed  by 
heirs  and  stock  divided,  is  not  duress. 

16  Wall.  446-452,  21  L.  367,  RIBON  ▼.  RAILBOAD  COS. 

Syl.   2    (Vn,   1019).    Equity — Want   of  necessary   party. 

Approved  in  United  States  v.  Northern  Pac.  B.  Co.,  134  Fed.  720, 
67  C.  C.  A.  269,  suit  by  government  in  which  annulment  of  contract 
between  corporations  is  sought  as  necessary  incident  to  other  relief, 
cannot  be  tried  on  merits  where  court  has  no  jurisdiction  of  one  of 
corporations;  Weidenfeld  v.  Northern  Pac.  By.  Co.,  129  Fed.  311, 
63  C.  C.  A.  537,  where  stockholder  sued  to  restrain  corporation  from 
retiring  preferred  stock  and  issuing  common  stock  in  its  place,  but 
thing  primarily  sought  was  destruction  of  ownership  of  majority  of 
stock  by  securities  company  formed  for  that  purpose,  securities  com- 
pany is  indispensable  party;  Lynch  v.  United  States,  13  Okl.  158,  73 
Pac.  1101,  applying  rule  in  suit  to  cancel  land  patent. 

Syl.  8  (VII,  1020).    Suit  by  minority  stockholders— Parties. 
See  ^7  Am.  St.  Bep.  47,  note. 

16  Wall.  471-479,  21  L.  303,  MORGAN  v.  PARHAM. 

Syl.  2    (VII,   1022).     Enrollment  of  vessel  in  other  port 
Approved  in  Olson  v.  San  Francisco,  148  Cal.  83,  82  Pac.  851,  vessel 
engaged  in  commerce  on  high  seas  is  taxable  in  San  Francisco,  where 
her  managing  owner  resided,  though  temporarily  registered  in  Wash- 
ington and  has  never  been  in  California  waters. 
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Syl  4  (Vllf  1023).  Tax  on  veisel  registered  in  other  atata. 
Approved  in  Ayer  etc.  Tie  Co.  v,  Kentucky,  202  U,  8,  422,  50  L, 
1087,  Se  Sup.  Ct.  678,  Comp.  St.  1901^  p.  2831,  did  not  change  situa 
of  vessel  far  purpose  of  taxation;  Union  etc.  Transit  Co,  v.  Ken- 
tucky, 109  U*  S,  205,  50  L.  154,  26  Sup,  Ct,  36,  Kentucky  state  tax  on 
rolling  stock  of  Kentucky  railroad  permanontly  located  in  other  aiateji 
denies  it  duo  process  of  law;  Old  Dominion  8,  S.  Co.  v.  Virginia, 
198  U.  8.  306,  308,  49  L.  1062,  1063,  25  Sup.  a,  686,  vessels  which, 
though,  engaged  in  interstate  commerce,  are  employed  in  such  com* 
merce  wholly  within  Umita  of  &  atate^  are  taxable  there  though  en- 
rolled at  port  outside  of  state;  Commonwealth  v.  Ayer  etc.  Tie  Co., 
117  Ky.  169,  77  S.  W.  683  (reversed  202  U.  S.  409),  where  Illinoia 
corporation  having  principal  office  in  Chicago  operated  vessel  having 
pointed  on  its  atern  ''of  Paducah^  Kentuckyi"  vesgel  was  taxable 
in  Paducah* 

Distinguiahed  In  Foppiano  r.  Speed,  199  U.  8.  520,  50  L.  292,  26 
Sup.  Ct.  138,  state  license  tax  on  person  selling  liquor  in  state  on  board 
interstate  boat  is  authorized  by  COmp,  St.   1901,  p*  3177. 

16  Wall.  483  504,  21  h.  473,  PLANTERS'  BANK  t.  UNION  BANK, 

SyL  7  (VIIj  1027).  Recovery  of  consideration  on  executed  illegal 
contract. 

Approved  in  Barnes  v.  Lynch,  9  Okl.  193,  59  Pac.  1009,  following 
rule;  Pftdilla  v.  Padilla,  11  N.  M.  553,  70  Pac.  566,  where  brother  re- 
covered judgment  on  Indian  depredation  claim  for  property  mvned  by 
himself  and  sister  jointly,  and  agreed  to  give  sister  share  when  money 
received,  sister  may  recover  ahare;  Ovcrholt  v.  Burbridge,  28  Utah,  415, 
79  Pac.  563,  oompelUng  bucket-shop  to  pay  profits  of  aale  on  mnrgin. 

Distinguished  in  Erpehling  t.  McKearnan,  143  Mich.  413,  107  N.  W. 
108,  in  action  by  atockhoiders  of  corporation,  whose  property  sold  to 
another  corporation,  to  recover  from  another  atoekholder,  plaintiff  *a  share 
of  sum  alleged  to  have  been  received  by  defendant  under  secret  agree- 
ment with  purchaser,  evidence  of  illegal  contract  to  which  plaintiff  and 
defendant  were  parties  is  admissible;  Ruemmeli  v.  Cravens*  13  Okl.  354, 
74  Pac.  912,  where  nonresident  employed  agent  to  sell  liquor  without 
procuring  license  and  agent  procures  license  In  own  name,  principal 
cannot  recover  of  agent  moneys  unaccounted  for. 

16  Wall.  522-535,  21  L.  369,  AMERICAN  STEAMBOAT  CO.  ▼.  CHASE. 

8yL  6  (Vn,  1031),     Admiralty — Right  of  common-law  remedy. 

Approved  in  The  Lotta,  150  Fed.  220,  where  there  was  only  one  clnim- 
ant  against  vessel  for  wrongful  death,  owner  conld  aet  up  limited  lia- 
bility as  defense  in  state  court,  and  federal  court  could  not  restrain 
state  action  though  extent  of  liability  had  been  determined  in  federal 
court. 
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87L  7  (Vn,  1031).    Maritime  tort — Jurisdiction  of  rait  in  penenam. 

Approved  in  The  Saginaw,  139  Fed.  908,  in  enforcing  in  court  of  ad- 
miralty right  of  action  for  wrongful  death  in  collision  on  high  seas, 
which  is  given  by  statute  of  vessel's  home  state,  measure  of  damages  is 
governed  by  law  of  rach  state. 

16  Wall.  535.544,  21  L.  292,  BEALL  ▼.  NEW  MEXICO. 

Syl.  1  (VII,  1032).    Judgment  against  sureties  on  appeal  bond. 

Approved  in  Empire  State  etc.  Co.  v.  Hanley,  136  Fed.  103,  69  0.  C. 
A.  87,  upholding  Idaho  Ann.  Code  1901,  i  3576,  authorizing  entry  of 
judgment,  on  motion  against  sureties,  by  court  from  which  appeal  is 


Syl.  3  (Vn,  1033).    Administrator  de  bonis  cannot  rae  predecessor. 

See  108  Am.  St.  Bep.  427,  note.  Distinguished  in  Ellyson  v.  Lord, 
124  Iowa,  132,  99  N.  W.  585,  in  suit  by  administrator  de  bonis  non 
and  administrator  and  sureties,  latter  cannot  defend  on  ground  that 
funds  for  which  administrator  did  not  account  were  proceeds  of  un- 
authorized sale  of  decedent's  realty. 

16  Wall.  544-551,  21  L.  322,  MITCHELL  ▼.  HAWLEY. 

SyL  1  (VII,  1034).    Patents— Title — Purchase  of  right  to  use. 

Approved  in  Bobbs-Merrill  Co.  ▼.  Straus,  139  Fed.  187,  purchaser  of 
copyrighted  books  from  publisher  does  not  infringe  by  resale  though 
books  contain  notice  that  no  one  authorized  to  sell  at  less  price  than 
fixed  by  publisher;  Qeo,  Frost  Co.  v.  Kora  Co.,  136  Fed.  488,  purchaser 
of  patented  clasp  in  open  market  who  detaches  them  from  cord  to  which 
they  are  attached  and  attaches  them  to  supporters  to  make  which  both  are 
licensed,  is  not  infringer. 

SyL  2   (Vlly  1035).    Patents — Bestrictions  in  conveyance  of  use. 

Approved  in  New  York  Phon.  Co.  y.  Edison,  136  Fed.  613,  where  as- 
signment of  patent  provided  for  assignment  of  improvements  made 
within  fifteen  years  and  improvements  made  subsequently,  and  assignee 
authorized  to  extend  license  subject  to  original  agreement,  licensee  not 
authorized  to  second  extension  in  perpetuity. 

16  Wall.  551-560,  21  L.  481,  MARSHALL  t.  KNOX. 

Syl.  2  (VII,  1036).  Conflicting  jurisdiction — Seizure  by  before  bank- 
ruptcy. 

Approved  in  First  Nat.  Bank  v.  Chicago  Title  etc.  Co.,  198  U.  S.  289, 
49  L.  1054,  25  Sup.  Ct.  693,  bankruptcy  court  after  adjudging,  on  re- 
ceiver's petition  for  directions  respecting  sale,  that  receiver  was  not 
in  possession,  cannot  decree  sale  and  determine  rights  of  adverse  claim- 
ants to  proceeds;  In  re  Beynolds,  133  Fed.  589,  where  after  adjudica- 
tion in  bankruptcy  property  taken  by  mortgagee  under  chattel  mortgage 
given  more  than  four  months  prior  to  filing  of  petition,  trustees  suing  ia 
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state  court  for  Tatue  of  propertj  camiot  institute  summaiy  proceedings 
in  baiikruptcy  court. 

8yL  3  (YII,  1037).    Jurisdiction  of  suits  hj  bankruptcy  assignee* 
Approved  in  Securitj  Warehousing  Co.  v.  Hand,  143  Fed.  38,  order 
on  petition  in  bankruptcy  court  in  nature  of  bill  in  equity  to  establish 
rights  of  petitioner  to  possession   of  property  also   claimed  bjr  bank- 
rupt's trustee  is  reviewable  by  appeal. 

16  WaU.  564  566,  21  L.  US,  SPECHT  v.  HOWARD, 

Syl.   1    (VII,   1038).     Withdrawal   of  improper  eiridence. 

Approved  in  State  v.  Emblem^  56  W.  Va,  686,  49  8.  E.  557,  apply. 

ing  rule  in  prosecution  for  letting  house  to  be  used  as  bouse  of  ill-fume. 

8yl.  2  (VII|  1038).  Contemporaneous  parol  agreement  to  vary  writ- 
ing. 

Approved  in  Earlo  T.  Enof,  130  Fed.  470,  parol  agreement  at  time  of 
discount  of  accommodation  note  that  it  would  not  look  to  makef  lor 
payment  canuot  be  shown  to  defeat  action  on  note. 

16  Wall.  566-577,  21  h,  485^  ST.  PAUL  WATEB  CO.  ▼.  W.1BB. 

SyL  3  (Vn,  1040),  City's  liability  for  injury  by  contractor's  ob* 
etruction. 

Approved  in  Huntt  ▼.  MeNamee,  141  Fed.  299,  owner  of  lot  who  let 

work  of  excavating  thereon  to  independent  contractor  is  not  liable  for 
injuries  caused  by  blasting  by  contractor  unless  he  knew  contractor  was 
negligent  or  knew  work  was  dangerous  to  neighbors;  Thomas  t.  Har- 
rington, 72  N.  H.  48,  54  Atl,  287,  65  L.  R.  A.  742,  abutting  owner  era- 
ploying  independent  contractor  to  put  in  water-pipe  from  road  is  liable 
for  injuries  to  one  falling  into  unguarded  and  unligbted  trench;  Mullius 
r,  Siegel  Cooper  Cb.,  183  N.  Y.  136,  75  N.  E.  1116,  abutting  owner  i« 
liable  for  injuries  caused  pedestrian  by  sidewalk  defectively  constructed 
by  contractor;  Cameron  Mill  etc.  Co.  T.  Anderson,  34  Tex.  Civ.  108,  78 
S.  W.  10,  holding  one  holding  underground  oil  tank  permit  liable  for 
injuries  to  one  fnlling  into  unlighted  or  unguarded  pit  being  made  by 
his  independent  contractor. 

Distinguished  in  City  of  Pawtucket  ▼.  Pawtucket  Elec.  Co.,  27  B.  L 
133,  61  Atl.  50-  where  railroad  gave  bond  to  save  city  harmless  from  acta 
of  company,  city  could  not  sue  in  tresposs  to  recover  amount  of  judg- 
ment rendered  against  city  for  defect  in  street  caused  by  company's 
negligence. 

16  Wait  577  584,  21  L.  489,  WALBRUK  v.  BABBITT. 

Syl.  1  (VII,  1041).     Bankruptcy — Sale  of  stock  of  goods  as  fraud. 

Approved  in  In  re  Knopf,  U4  Fed.  248,  255,  and  In  re  Kuopf,  146 

Fed.  110,  both  following  rulp;   Dokken   v.  Page,  147  Fed.  440,  where 

tankruptj  when  insolvent,  sold  to  petitioner  entire  stock  for  less  than 
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half  price,  without  invoice,  sale  was  fraudulent  as  to  ereditors;  In 
re  Moody,  134  Fed.  632,  where  retail  merchant  sold  entire  stock  to  fimk 
in  exchange  for  farm  taken  in  wife's  name  and  also  in  consideration 
of  payment  of  claim  of  bank  of  which  members  of  firm  were  officers,, 
transfer  void  as  preference;  In  re  Pease,  129  Fed.  448,  452,  where 
trust  company,  through  its  attorney,  made  loan  to  merchant,  with 
which  he  paid  certain  creditors  including  attorney's  clients,  loan  being 
^  secured  by  mortgage  on  stock,  and  company  next  day  sold  out  stock 
under  mortgage,  mortgage  was  void  as  to  creditors. 

16  Wall.  584603,  21  L.  504,  WAGEB  y.  HALL. 

8yl.  2  (Vn,  1042).    Bankrupt — ^When  trader  is  insolvent. 

Approved  in  Suffel  v.  McCartney  Nat.  Bank,  127  Wis.  214,  106  N.  W. 
839,  preferential  payment  by  one  subsequently  bankrupt  is  not  recov- 
erable by  trustee  merely  because  creditor  knew  of  facts  tending  to 
produce  doubt  as  to  debtor's  solvency. 

Syl.  4  (Vn,  1042).  Bankruptcy — ^Inquiries  as  to  solvency  of  mort- 
gagor. 

Approved  in  In  re  Knopf,  144  Fed.  255,  sale  of  entire  stock  of  retail 
merchant  within  four  months  of  bankruptcy  puts  burden  on  purchaser 
to  show  good  faith;  In  re  Moody,  134  Fed.  631,  where  retail  merchant 
sold  entire  stock  to  firm  in  exchange  for  farm  taken  in  wife's  name,, 
and  also  in  consideration  of  payment  of  claim  of  bank  of  which  mem- 
bers of  firm  were  officers,  transfer  was  void  as  preference;  Crandall 
V.  Goats,  133  Fed.  969,  holding  creditors  had  notice  of  bankrupt 's 
insolvency  at  time  of  conveyance;  In  re  Pease,  129  Fed.  453,  where 
trust  company,  through  its  attorney,  made  loan  to  merchant,  with 
which  he  paid  certain  creditors,  including  attorney's  clients,  loan 
being  secured  by  mortgage  on  stock,  and  next  day  company  sold  stock 
under  mortgage,  mortgage  void  as  preference;  Capital  Nat.  Bank  v» 
Wilkerson,  36  Ind.  App.  474,  75  N.  E.  839,  holding  creditor  had  rea- 
sonable cause  to  believe  that  at  time  payments  made  preference  was 
Intended  and  being  obtained. 

Syl.  5  (Vn,  1042).  Bankruptcy — Preference — Transfer  to  one  cred- 
itor. 

Approved  in  Rex  Buggy  Co.  ▼.  Hearick,  132  Fed.  311,  65  C.  C.  A.  676, 
merchant  hopelessly  insolvent  who,  within  four  months  of  involuntary 
bankruptcy,  pays  certain  creditors  in  full,  but  refuses  others,  commita 
act  of  bankruptcy. 

16  Wall.  603-610,  21  L.  373,  KANSAS  PACIFIC  RAILWAY  CO.  v. 
PRESCOTT. 

Syl.  2  (Vn,  1043).     Taxation  of  lands  prior  to  patent. 
Approved  in  dissenting  opinion  in  Delinquent  Tax  List  v.  Territory 
of  Arizona,  4  Ariz.  189,  39  Pac.  328,  majority  holding  taxpayer  cannot 
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object  to  tax  on  tmeonfirmed  Mexican  grant  witbout  Urat  tendering 
taxes  due  on  hJs  other  property  included  in  asBesament, 

Syl.  '6  (TTT,  1044).     Taxation  of  public  lands  prior  to  payment. 

Approved  in  Topcka  etc.  Security  Co,  v,  McPberson,  7  Okl,  341,  54 
Pac.  492,  lota  in  government  townsite  are  not  subject  to  tale  for 
taxea  levied  while  contest  pending  in  Land  Department  and  before 
deed  issued  by  townsite  trustees. 

Distinguished  in  Territory  v.  Delinquent  Taxpayers,  12  N,  M.  67, 
73  Pac.  623,  lands  embraced  in  perfect  Mexican  grant  are  taxable, 
though  grant  submitted  to  court  of  private  land  claims  for  confirma* 
tion,  and  patent  not  yet  issued. 

16  Wall.  610  644,  21  L.  430,  CBAPO  v,  KELLY, 

SyL  3   (Vn,  1046).    8ituB  of  vessels. 

Approved  in  In  re  Clyde  8*  8.  Co,,  134  Fed.  99,  suit  is  maintainable 
in  admiralty  for  damages  for  wrongful  death  caused  by  collision  on 
high  seas  where  recovery  for  wrongful  death  is  given  by  states  ta 
which  vessels  belong. 

16  Wall.  044-667,  21  L.  328,  ST.  JOSEPH  TOWNSHIP  v.  EOGERS. 

Syl.  4  (VII,  1049).    Assent  of  majority  of  voters. 

Approved  in  Sharp  v.  George,  5  Ariz.  68,  46  Pac.  213,  under  Laws 
ISth  Leg.  Assem.,  Acts  No,  32,  relating  to  election  to  form  usion  high 
sehool  district,  majority  of  those  voting  ia  sufficient. 

16   Wall.    667  678,   21   L.   375,   CHICAGO  ETC,   BAILROAD   CO.   ▼. 
COUNTY  OF  OTOE. 

Syl,  1  (VII,  1050).    LegiBlatnre  may  authorise  county  railroad  aid. 

Approved  in  Horton  v.  City  of  Nevrport,  27  R.  I.  288,  61  Atl.  761, 
upholding  power  of  legislature  to  provide  for  payment  of  city  police 
out  of  local  city  funds. 

16   Wall.   678*0»8,   21  L.  382,  OLCOTT  v.  THE  SUPEBVISOBS   OP 
PON  DU  LAC  CO. 

SyL  3  (VIIp  1052).    Binding  effect  of  state  decisions. 

Approved  in  Board  of  Commrs.  v.  Tollman,  145  Fed,  763,  where  at 
time  of  issuance  of  aid  bonds  there  was  no  state  decision  construing 
constitutional  provision  alleged  to  be  violated,  federal  court  puts  own 
construction  on  constitution  irrespective  of  state  decision  rendered 
after  issuance  of  bonds;  Phoenix  Bridge  Co.  v.  Castleberry,  131  Fed. 
178,  65  C,  C.  A.  481,  right  of  collateral  attack  on  judgment  is  matter 
of  general  law,  as  to  which  state  deciaious  are  not  binding. 

SyL  7  (yH,  lOM).     Railroad  is  public  highway. 
Approved  in  Donovan  v.  Pennsylvania  Co.,  199  U*  8,  292,  50  L.  199, 
20  Sup.  Ct.  91|  railroad  having  arraagement   with  transfer  company 
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for  furniBhing  at  depot  all  vehicles  necessary  for  accommodation  of 
its  passengers  may  exclude  other  cabmen  from  its  depot;  McLucas  ▼• 
St.  Joseph  etc.  By.  Co.,  67  Neb.  610,  93  N.  W.  929,  railroad  operated 
in  state  is  public  highway;  dissenting  opinion  in  Western  Union 
Tel.  Co.  T.  Pennsylvania  B.  B.  Co.,  195  U.  8.  577,  49  L.  326,  25  8ap. 
Ct.  133,  majority  holding  under  Bev.  St.,  §§  5263  et  seq.,  telegraph 
companies  not  granted  right  to  occupy  railroad  rights  of  way  without 
consent  of  railroad. 


ZVn  WALLACE. 


17  Wall.  19,  21  L.  587,  CORDOVA  v.  HOOD. 
Syl.  4  (Vni,  7).     Waiver  of  vendor's  lien  by  taking  note. 
Approved  in  Griffin  v.  Smith,  143  Fed.  866,  following  rule. 

Syl.  6  (Vm,  8).  Means  of  knowledge  equivalent  to  actual  knowl* 
edge. 

Approved  in  National  Cash  Begister  Co.  v.  New  Columbus  Watch 
Co.,  129  Fed.  116,  63  C.  C.  A.  616,  where  attorney  for  inventor,  being 
requested  to  ascertain  whether  client  would  sell  pending  application 
for  patent,  bought  it  for  himself  on  quiet  and  sold  it  to  complainant 
for  big  gain,  complainant  not  affected  by  his  knowledge  of  equitable 
interest  of  others;  Pierce  v.  Yansell,  35  Ind.  App.  536,  74  N.  E.  558, 
applying  rule  where  administrator  conveyed  tract  of  thirty-nine  acres 
under  description  which  by  mutual  mistake  was  supposed  to  convey 
twelve  acres,  and  defendant  acquired  same  as  part  of  larger  tract 
which  was  conveyed  by  antenuptial  contract. 

17  Wall.  19,  21  L.  611,  BYAN  v.  KOCH. 

Syl.  1  (Vm,  11).  Judgment  affirmed  in  absence  of  assignment  of 
errors. 

Approved  in  Fitch  v.  Richardson,  147  Fed.  196,  following  rule. 

17  Wall.  19-29,  21  L.  554,  NATIONAL  BANK  OF  THE  METROP- 
OLIS V.  KENNEDY. 

Syl.  1  (VIII,  11).    National  bank  receiver's  suit  in  own  name. 

Approved  in  Fish  v.  Olin,  76  Vt.  124,  56  Atl.  533,  national  bank 
receiver  may  sue  at  law  in  own  name  in  state  court. 

Syl.  10  (Vm,  12).     Evidence  not  included  in  bUl  of  exceptions. 

Approved  in  The  Wyandotte,  145  Fed.  326,  applying  rule  in  ad* 
miralty. 

Syl.  12  (Vm,  13).     Belief  of  one  party  does  not  control. 

Approved  in  Barataria  Canning  Co.  v.  Ott,  84  Miss.  757,  37  So.  125, 
in   construing  reservation   in   deed,   intention   of   parties   cannot   h% 
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17  Wall.  32-44,  21  L.  566,  BRANSON  ▼,  WIBTH. 

Byh  5  (Vm,  14).     Estoppel  against  estoppel. 

Approved  in  Tappan  ▼.  HuntingtOD,  97  Colo.  35,  106  N,  W.  99» 
conveyance  by  aubsequent  grantee  subject  to  cnctimbrances  makes 
mortgage  enforceable  by  original  grantor  who  has  acquired  mortgage; 
United  States  Fid,  etc.  Co,  v,  Ettenheimer,  70  Neb,  151,  99  N.  W.  653, 
one  who  executes  bond  under  circumstances  wbich  estop  him  from 
pleading  want  of  consideration  cannot  defend  action  on  bond  oa 
ground  that  plaintiff  ia  estopped  to  assert  consideration. 

SyL  6  (Vni,  14),     Estoppel  by  acts  inducing  reliance. 

Approved  in  Wiser  v.  Lawler,  7  Ariz.  185^  62  Pac,  701^  holding 
vendor  of  mine  not  estopped  to  assert  title  thereto  where  they  had 
given  option  to  party  who  assigned  to  corporation  which  defaulted  in 
payment. 

8yl.  9  (VlII,  14).     Hecitals  in  private  acts  as  evidence. 

Approved  in  Davis  v.  Moyles,  76  Vt.  37,  56  AtL  178,  petitions  to 
legislatnre  for  grant  of  lands  reciting  lands  confiscated  from  peti- 
tioner's father  and  private  acts  granting  land  and  also  reciting  con- 
fiscation, are  not  evidence  of  confiscatioDp  so  as  to  show  title  in  state 
at  time  of  grant  as  against  defendant  in  suit  for  trespass  by  one 
claiming  through  grantee. 

17  Wall.  44-64,  21  U  670,  OLCOTT  v.  BYNUM. 
SyL  9  (VIII,  17)*     Power  of  mortgagee  to  sell— Sale  of  part 
Approved  in   Croze   v.   St.   Mary's   Canal   etc.   Co.,   143    Mich.   517, 

107  N.  W*  93,  where  mortgaged  logs  were  mingled  with  other  logs  so 

that  sorting  at  place  of  seizure  impossible,  mortgagee  not  guilty  of 

conversion   in  removing  them   to   lake  for  sorting. 

17  Wall.  64-67,  21  L.  543,  EX  PABTE  WARMOUTH. 
SyL  2  (Villi  18).     Prohibition  by  supreme  to  circuit  court* 
S^  111  Am.  St.  Kep.  934,  936,  note. 

17  WalL  67-75,  21  L.  564,  MASON  v.  UNITED  STATES. 

SyL  7  (Vm,  19),  Acceptance  of  lesser  amount  on  government 
claim. 

Approved  in  Bumes  v.  Burnes,  132  Fed.  493,  threat  of  surviving 
partner  to  administer  estate  as  surviv^or  if  corporation  not  formed 
snd  stock  allotted  to  heirs  is  not  duress. 

17  WalL  78-81,  21  L,  558,  HARWOOD  v.  CINCINNATI  ETC.  RAHi- 
ROAD  CO. 

SyL  2  (Vm,  20).     Laches  not  dependent  on  statute  of  limitatigni. 

Approved   in   Patterson   v.    Hewitt.    11    K   M,   20,   66   Pac.   557,  55 

Xi,  B»  A.  658,  holding  claimants  of  conflicting  mining  claims  who  aban< 
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doned  locations  and  made  new  locations  in  name  of  one  of  parties 
barred  by  laches. 

Sjh  3  (Vin,  21).    Foreclosure  not  set  aside  after  five  years. 

Approved  in  Cole  v.  Birmingham  Union  By.  Co.,  143  Ala.  434,  39 
So.  405,  stockholder's  suit  to  set  aside  sale  of  corporation's  property 
for  shares  of  stock  in  purchasing  company  is  barred  ten  years  after 
sale,  property  meanwhile  having  been  sold  to  third  party,  who  mort- 
gaged it;  Patterson  v.  Hewitt,  11  N.  M.  33,  66  Pac.  561,  55  L.  B.  A. 
658,  holding  claimants  of  conflicting  mining  claims  who  abandoned 
locations  and  made  new  location  in  name  of  one  of  parties  barred  by 
laches. 

17  Wall.  8296,  21  L.  613,  AVERILL  y.  SMITH. 

Syl.  6  (Vm,  22).    Probable  cause — Trespass  against  officer. 

Approved  in  Agnew  v.  Haymes,  141  Fed.  637,  638,  in  action  againsv 
internal  revenue  officer  for  wrongful  seizure  of  property  returned  to 
claimant  intact,  proof  of  probable  cause  is  good  defense  under  Bev. 
St.,  §  989,  though  court  in  rendering  judgment  in  proceeding  for  for- 
feiture failed  to  make  certificate  of  probable  cause  provided  for  by 
Bev.  St.,  §  970. 

Distinguished  in  Haymes  v.  Brown,  132  Fed.  529,  under  Bev.  St., 
§  989,  probable  cause  is  no  defense  to  action  against  revenue  officer 
for  wrongful  seizure. 

I      Syl.  7  (Vm,  22).    Trespass  by  officer— What  is  probable  cause. 

Approved  in  United  States  ▼.  83  Sacks  of  Wool,  147  Fed.  748,  on 
judgment  for  claimant  of  property  seized  by  customs  officers,  certifi- 
cate of  probable  cause  should  be  entered  where  it  is  shown  that  officers 
acted  in  good  faith  and  on  reasonable  ground  of  suspicion. 

17  Wall.  96-109,  21  L.  611,  BAILEY  v.  HANNIBAL  ETC.  BAILROAD 
CO. 

Syl.  4  (VIII,  23).     Contracts — Ditferent  writings  read  together. 

Approved  in  Lillard  v.  Kentucky  Dist.  etc.  Co.,  134  Fed.  ISO,  67 
C.  C.  A.  74,  where  distilleries  company  agreed  to  sell  slop  and  deliver 
it  to  feeding  lot,  and  contemporaneous  contract  provided  for  lease  of 
land  by  purchaser  to  company  to  be'  used  as  feeding  lot,  lessor  to 
have  refusal  of  slop  at  market  price,  two  contracts  were  separate. 

17  Wall.  109-123,  21  L.  618,  OULTON  ▼.  SAVINGS  INSTITUTION. 

Syl.  3  (Vni,  24).     Kinds  of  banks. 

Approved  in  State  v.  German  Sav.  Bk.,  103  Md.  204,  63  Atl.  484, 
in  action  for  collection  of  franchise  tax  on  savings  bank,  allegation 
that  defendant  was  ordinary  state  bank,  with  paid-up  capital,  is  not 
inconsistent  with  allegation  that  it  is  not  savings  b^nk;  Hamilton 
Nat.  Bank  v.  American  Loan  &  Trust  Co.,  66  Neb.  72r  92  N.  W.  191, 
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corparation  authorized  to  negotiate  loans,  buy  and  »ell  notes,  mort- 
gages and  bondB,  borrow  monev  and  receive  deposits  and  execute 
trusts,  ia  bank* 

Syl.  5   (Vm,  24).     Taxes— Saringa  banks  doing  other  business. 

Approved  in  Western  Investment  etc.  Co.  v.  Murray,  6  Ariz,  223, 
50  Pac.  731,  where  corporation  received  money  and  loaned  it  in  names 
<»f  depositors,  and  collected  rents  and  intereat  on  loans,  which  were 
subject  to  check  by  owners,  for  which  it  charged  commission,  it  ia  a 
bank« 

17  Wall  153  167,  21  L.  622,  HOMESTEAD  CO.  v.  VALLEY  R.  B, 
8yL  4  (VIII,  28).     Hecovery  of  taxes  paid  by  claimant  of  land. 
Approved  in  Bryant  v.  Nelson-Frey  Co,,  94  Minn.  308,  102  N.  W. 
860,  voluntary  payment  for  number  of  years  of  taxes  on  vacant  land 
of  another  by  stranger  to  title,  under  mistaken  belief  that  he  had  tax 
title,  creates  no  obligation  on  part  of  owner  to  repay. 

Distinguished  in  Armijo  t,  Neher,  11  N.  M.  656^  72  Pac.  14,  in  suit 
for  accounting  between  cotenants,  possessor  erroneously  claiming  en- 
tire tract  ia  entitled  to  credits  for  taxes  paid,  where  he  acted  in  good 
faith. 

IT  Wall.  168  lg2,  21  L.  638,  UNITED  STATES  v.  COOK. 

Syl.  3  (Vin,  30),     Indictment  under  statute  containing  exception. 

Approved  in  United  States  v.  Sheridan-Kirk  etc.  Co.,  149  Fed.  813, 
in  proiccution  for  violation  of  eigbt-hour  law^  burden  of  showing 
juatiflcation  is  on  defendant:  United  States  v.  Stone,  135  Fed.  395, 
applying  rule  to  indictment  based  on  Bev.  St.,  §  5440,  chnrging  con- 
spiracy to  defraud  United  Statea  by  violating  subsequent  statute; 
Johnson  ▼.  People,  33  Colo.  231,  108  Am.  St.  Rep.  8o,  80  Pac.  135, 
applying  rule  to  indictment  under  Mills'  Ann.  St.  Rev.  Siipp.,  §  1209, 
for  murder  committed  in  procuring  miscarriage;  Smith  v.  Jones,  16 
8.  D.  343,  92  N,  W.  1085,  upholding  sufficiency  of  complainant  for 
malicious  prosecution,  though  it  showed  on  face  that  ofiTense  has  been 
outlawed  and  did  not  plead  exceptions  provided  in  statute;  dissenting 
opinion  in  People  v.  Ebelt,  180  N.  Y.  481,  73  N.  E.  238,  majority  hold- 
ing written  challenge  to  jury  panel  that  special  jury  act  violated 
Const.,  art.  3,  §  18,  but  failing  to  allege  that  biU  not  reported  to  legi«< 
lature  by  revision  commissioners  as  required  by  §  23,  is  insufficient; 
United  Statea  v.  Praeger,  149  Fed«  4S5>  arguendo. 

Syl  5  (Vin,  31).  Every  ingredient  of  offense  must  be  allnged. 
Approved  in  United  States  v.  Allen,  150  Fed.  1.'j4»  indictment  under 
Bev.  St.,  §  404d,  must  charge  that  money  order  funds  embezzled  came 
into  defendant's  possession  by  virtue  of  his  employment;  United 
States  V.  Green,  136  Fed.  641,  643,  upholding  sufficiency  of  indict- 
ment under  Rev.  St.»  §  5440,  for  conspiracy  to  defraud  government j 
Kiece  v.  Territoryi  9  Okl*  539,  60  Pac.  301,  indictment  for  bigamy 
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under  Stat.  1893,  §  4551,  must  negative  fact  that  alleged  bigamoua 
wife  was  person  other  than  wife  of  defendant  at  time  of  second  wife; 
Parker  v.  Territory,  9  Okl.  114,  59  Pac.  10,  indictment  for  rape  must 
allege  that  female  was  not  wife  of  accused;  Young  ▼.  Territory,  8  Okl. 
528,  58  Pac.  725,  indictment  for  assault  to  rape  must  allege  that  female 
was  not  wife  of  accused. 

Syl.  7  (Vin,  32).    Indictment — Statute  containing  exception. 

Approved  in  Tomlinson  v.  Bainaka,  163  Ind.  114,  70  N.  E.  156^ 
complaint  in  action  to  enforce  lien  for  building  partition  fence  is 
sufficient,  though  it  did  not  allege  lands  were  inclosed  to  retain  stock; 
State  V.  Snyder,  182  Mo.  498,  82  S.  W.  22,  66  L.  R.  A.  490,  holding 
indictment  seeking  to  overcome  limitations  must  allege  that  defendant 
was  not  inhabitant  of  state  subsequent  to  offense;  Wilkerson  v.  State^ 
44  Tex.  Cr.  458,  72  S.  W.  852,  indictment  under  Pen.  Code,  art.  379, 
charging  gaming  at  hotel  is  sufficient,  though  it  does  not  negative  fact 
that  game  was  in  private  residence. 

8yl.  11  (Vm,  33).    Defense  of  limitations  raisable  by  demurrer. 
See  112  Am.  St.  Rep.  123,  note. 

Syl.  13  (Vin,  33).  Indictment — Demurrer  raising  defense  of  limi- 
tations. 

Approved  in  United  States  v.  Brace,  143  Fed.  704,  demurrer  cannot 
raise  defense  of  plea  of  statute  of  limitations  to  indictment;  Ex 
parte  Townsend,  133  Fed.  75,  judgment  of  court-martial  confirmed 
according  to  articles  of  war  is  not  reviewable  on  habeas  corpus  on 
ground  that  prosecution  was  barred  by  limitation. 

17  WaU.  191-206,  21  L.  606,  LAPEYRE  ▼.  UNITED  STATES. 

Syl.  3  (Vm!,  35).     When  piesidential  proclamation  takes  effect. 

Approved  in  Railroad  Commission  of  Louisiana  ▼.  Kansas  City  etc. 
Ry.  Co.,  Ill  La.  140,  35  So.  490,  determining  that  railroad  had  con- 
structive notice  of  order  of  railroad  commission  ordering  removal  of^ 
spur  track. 

17  Wall.  207-210,  21  L.  553,  ALLEN  ▼.  UNITED  STATES. 

Syl.  4  (Vm,  35).    Setoff  on  claim  ex  contractu. 

Approved  in  Tidewater  Quarry  Co.  v.  Scott,  105  Va.  164,  52  S.  E. 
837,  defendant  in  assumpsit  may  set  off  claim  for  conversion  of  his 
property  by  plaintiff. 

17  WaU.  211-253,  21  L.  523,  HOLDEN  v.  JOY. 

Syl.  12  (Vm,  37),     Conditions  subsequent — Who  claims  breach. 

Approved  in  Jordan  v.  Goldman,  1  Okl.  440,  441,  34  Pac.  376,  under 
Cherokee  treaties,  Cherokee  nation  settlement  and  operation  of  stone 
quarries  on  outlet  was  unwarranted. 
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17  Wall.  253-294,  21  K  576,  TYLER  v.  MAGUIEE. 

Syl.  4  (Vin,  38).     Matters  considered  on  second  appeaL 
Approved  in  United  States  v.  Denver  etc.  K.  R.  Co.,  11  N.  M.  154, 

66  Pac.  552,  applying  rule  to  question  as  to  right  to  cut  timber  on 

government  lands  adjacent  to  railroad  right  of  way. 

17  Wall.  322-335,  21  L.  597,  UOTTED  STATES  v.  BALTIMORE  ETC. 
RAILROAD  CO. 

Syl.  4  (VIII,  41).     Federal  taxation  of  state  agencies. 

Distinguished  in  South  Carolina  v.  United  States,  199  U.  S.  460, 
50  L.  269,  26  Sup.  Ct.  110,  government  may  exact  revenue  tax  from 
dispensing  agent  of  state  which  has  taken  charge  of  liquor  business, 

Syl.  7  (Vlil,  42).    Public  and  private  corporations  distingutshed. 

Approved  in  Worcester  v.  Worcester  etc.  St,  By.  Co.,  196  IT.  S. 
549,  49  L*  595,  25  Sup.  Ct.  327,  city  cannot  invoke  protection  of  con- 
tract clause  of  eonstttution  against  abrogation,  by  statute,  of  contract 
between  city  and  street  railway  as  to  paving  of  streets  t  Kittel  v. 
Trustees  etc.  Imp.  Fund^  139  Fed.  953,  under  Florida  improvement 
fund  act,  trustees  could  confirm  railroad  land  grant  passed  by  legis- 
lature in  strict  conformity  with  improvement  act*  See  97  Am.  St. 
Rep.  349,  note. 

Distinguished  in  Lexington  v,  Thonrpson,  113  Ky.  545^  101  Am.  St. 
Bep.  361,  68  8.  W.  478,  57  L,  R.  A.  775,  holding  void  act  of  1900, 
attempting  to  Hx.  compensation  of  members  of  city  fire  department. 

Syl.  8  (VIII,  43).     Federal  tax  on  municipal  revenues. 

Approved  in  Mosely  v.  State,  115  Tenn.  59,  60,  86  8.  W.  716,  state 
cannot  tax  interest  on  government  bonds  on  its  being  paid  into  hands 
of  bondholder;  dissenting  opinion  in  South  Carolina  v.  United  States, 
199  U.  8.  466,  467,  468,  471,  50  L.  272,  274,  26  Sup.  Ct.  110,  majority 
holding  government  may  exact  revenue  tax  from  dispensing  agent  of 
•tate  which  has  taken  charge  of  liquor  business. 

Distinguished  in  South  Carolina  v.  United  States,  199  U.  8.  453,  56 
L.  266,  26  Sup.  Ct.  110,  government  may  exact  revenue  tax  from  dis- 
pensing agent  of  state  which  has  taken  charge  of  liquor  business. 

17  Wall.  336-351,  21  L.  602,  HUME  v.  BEALE'S  EXECUTRIX. 

Syl.  4  (VIII,  45).     Excuse  for  cestui'*  laches. 

Approved  in  Patterson  v.  Hewitt,  11  K.  M.  28,  66  Pac.  560,  55  L. 
R.  A.  658,  evidence  of  poverty  of  complainant  is  no  excuse  for  long 
delay  In  assertion  of  rights. 

17  Wall.  351  354,  21  L.  542,  ALLEN  v.  MASSET. 

Syl.  3  (Vm,  46),     Following  state  statutory  construction. 

Approved  in  In  re  Wood,  147  Fed.  878,  under  Wisconsin  decisions 
homestead  owned  by  bankrupt,  though  purchased  while  insolvent  from 
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proceeds  of  nonexempt  property,  is  exempt;  York  ▼.  Washbam,  129 
Fed.  567,  64  C.  C.  A.  132,  federal  courts  follow  state  courts  in  deter- 
mining whether  oral  contract  for  lease  of  realty  for  more  than  one 
year  not  conforming  to  statute  of  frauds  is  yoid  or  voidable;  dissent- 
ing opinion  in  James  y.  Oray,  131  Fed.  414,  65  C.  0.  A.  385,  majority 
holding  loan  made  by  wife  to  husband  from  separate  estate  is  debt 
provable  against  his  bankrupt  estate,  irrespective  of  its  enforceability 
under  state  laws. 

17  Wall.  357384,  21  L.  627,  NEW  YORK  CENTRAL  RAILROAD  CO. 
V.  LOCKWOOD. 

Syl.  1  (Vin,  48).    Drover  riding  on  pass  is  passenger. 

Approved  in  Weaver  v.  Ann  Arbor  R.  R.  Co.,  139  Mich.  600,  601, 
602,  102  N.  W.  1041,  1042,  following  rule;  McNeill  v.  Durham  etc. 
Ry.  Co.,  135  N.  C.  699,  47  8.  E.  767,  67  L.  R.  A.  227,  holding  railroad 
liable  for  injuries  to  one  riding  on  pass,  though  pass  was  void;  Nickles 
V.  Seaboard  etc.  Ry.,  74  8.  C.  133,  135,  54  8.  E.  265,  266,  where  hus- 
band agrees  to  go  to  certain  point  as  witness  for  railroad  on  condition 
that  it  furnish  transportation  for  his  wife,  stipulation  on  pass  relieving 
company  from  negligence  is  no  defense  to  action  for  death  of  wife; 
Feldschneider  v.  Chicago,  Milwaukee  etc.,  122  Wis.  432,  99  N.  W. 
1037,  where  contract  of  stock  carriage  provided  that  shipper  might 
accompany  stock,  clause  that  carrier  not  liable  for  personal  injuries 
in  excess  of  $500  is  void. 

Distinguished  in  Yarrington  v.  Delaware  etc.  Co.,  143  Fed.  567, 
under  Penn.  P.  L.  58,  railway  mail  clerk  is  not  passenger. 

8yl.  3  (Vm,  49).  Limitation  of  carrier's  liability. 

Approved  in  Central  etc.  Ry.  Co.  v.  Hall,  124  Ga.  325,  110  Am.  St. 
Rep.  172;  52  S.  E.  681,  4  L.  R.  A.  (N.  8.)  898,  upholding  contract  lim- 
iting liability  of  carrier  of  livestock  to  injuries  caused  by  gross 
negligence.  • 

Syl.  5  (Vm,  50).     Co-ordinate  jurisdiction  on  commercial  law. 

Approved  in  Spinks  v.  Mutual  etc.  Life  Assn.,  137  Fed.  171,  ap- 
plying rule  in  determining  validity  of  provision  of  insurance  policy 
that  no  action  shall  be  brought  after  one  year  from  insured's  death. 

Distinguished  in  Yarrington  v.  Delaware  etc.  Co.,  143  Fed.  569, 
ander  Penn.  P.  L.  58,  railway  mail  clerk  is  not  passenger. 

Syl.  9  (VIII,  52).     Common  carrier  becoming  private  carrier. 

Distinguished  in  Texas  etc.  Ry.  Co.  v.  Fenwick,  34  Tex.  Civ.  226, 
78  8.  W.  551,  railroad  liable  for  injuries  to  newsboy  employed  by 
another  to  sell  papers  on  train  though  he  signed  antecedent  release. 

Syl.  10  (Vm,  53).     Care  required  of  carriers  of  passengers. 
Approved  in  Memphis  News  Pub.  Co.  v.  Southern  Ry.  Co.,  110  Tenn. 
703,  63  L.  R.  A.  150,  75  S.  W.  945,  where  railroad  contracted  with 
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oewepaper  to  run  special  early  train  carrying  only  its  newspapert, 
paper  guaranteeing  certain  revenue  from  train,  and  train  became  ono 
of  scheduled  trains^  railroad  could  not  refuse  other  papers. 

SyL  12  (VUIi  55).     Gross  and  ordinary  negligence. 

Approved  in  Evanavillo  etc.  R,  R.  Co.  v.  McKinney,  34  Tnd.  App, 
408^  73  N.  E.  150,  where  complaint  alleged  agreement  for  rouud-trip 
shipment  of  racehorses^  and  that  on  return  carrier  refused  to  ship 
unless  contract  limiting  liability  to  $100  for  each  horse  signed,  and 
horses  injured  by  carrier's  negligence,  cause  of  action  is  stated; 
Nashville  etc,  Ry,  Co.  v.  Stone,  112  Tenn.  377,  105  Am.  St.  Rep.  955, 
79  S.  W,  103S,  stipulation  limiting  liability  for  loss  of  hogs  shipped 
to  $5  per  head  is  void  where  real  value  was  treble  that  sum, 

Syl.  13  (Vin,  65).  Ordinary,  slight  and  gross  negligence  distin- 
guished. 

Approved  in  Raymond  v.  Portland  R,  R.  Co.,  100  Me.  534,  62  Atl. 
604|  coufftruing  instruction  as  to  care  required  of  conductor  of  street- 
car in  permitting  passenger  to  alight  from  car. 

Syl.  14  (VIII,  56).     Negligence  defined. 

Approved  In  Man  nun  ▼.  Camden  etc,  Ry.  Co.^  56  W.  Va.  556,  49 
S.  E.  45  Ip  applying  rule  where  street-car  passenger  injured. 

SyL  16  {Vm,  56).     When  carrier  can  stipulate  against  negligence. 

Approved  in  Kelly  t.  Malott,  135  Fed.  76,  67  C.  C.  A,  548»  charac- 
terization of  defendant's  negligence  as  "gross''  in  dfclaration  does 
not  change  effect  of  allegation  from  what  it  would  have  been  if  term 
^* negligence"  alone  used;  Chicago  etc.  By.  Co.  v.  Hamler,  215  111. 
540,  106  Am.  St.  Rep.  187,  74  N,  E.  710,  where  sleeping-car  porter 
injured  by  blowing  up  of  locomotive  of  his  train,  contract  releasing 
railroad  from  liability  is  complete  defense,  though  negligence  was 
gross;  Evans ville  etc.  R.  R.  Co.  v.  McKinney,  34  lad.  App.  409,  73 
N.  E.  150,  complaint  alleging  agreement  for  round-trip  shipment  of 
racehorses,  and  that  carrier  refused  to  ship  on  return  unless  contract 
limiting  liability  to  1100  for  each  horse  signed,  value  being  fixed  by 
carrier,  states  cause  of  action* 

Byl.  17  (VIII,  59),     Carrier  cannot  stipulate  against  negligence. 

Approved  in  Cau  v.  Texas  etc.  Ry.  Co.,  194  U.  S,  431,  48  L.  1057» 
24  Sup.  Ct.  663,  exemption  of  carrier  from  liability  for  fire  is  valid 
though  opportunity  to  ship  under  common-law  liability  not  presented; 
Arthur  v.  Texas  etc.  Ry.  Co.,  139  Fed.  130,  where  shipper  accepted 
bill  of  lading  containing  fire  exemption  clause  without  retjuest  for 
rate  under  common -law  liability,  carrier  not  liable  for  loss  by  fire; 
Pennsylvania  R.  Co.  v.  Burr,  130  Fed.  850,  G5  C.  C.  A.  331,  where  bill 
of  lading  limits  carrier's  liability  to  value  of  goods  nt  time  and  place 
of  shipment,  and  gives  carrier  benefit  of  insurance  effected  by  ship- 
per^ carrier  cannot  claim  insurance  covering  current  value  at  destioa- 
tion;  Wilson  v.  Atlantic  C.  L.  R.  Co.,  129  Fed.  779,  780,  where  car- 
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rier  agreed  to  haul  circus  cars,  loading  of  which  was  to  be  in  charge 
of  circus  men,  for  reduced  rate,  stipulation  releasing  carrier  from 
liability  for  negligence  of  its  employees  is  valid. 

Syl.  18  (Vin,  64).  Carrier's  liability  to  drover — Contract  exemp- 
tion. 

Approved  in  Paul  v.  Pennsylvania  B.  B.  Co.,  70  N.  J.  L.  445,  57 
Atl.  140,  following  rule;  The  Oregon,  133  Fed.  630,  68  C.  C.  A.  603^ 
applying  rule  to  stipulation  of  ticket  exempting  carrier  from  liabil- 
ity for  own  or  agent's  negligence,  provided  it  has  used  due  diligence 
to  make  vessel  seaworthy;  Johnston  v.  Fargo,  184  N.  T.  384,  77  N. 
£.  390,  agreement  between  express  company  and  an  employee  re- 
lieving company  from  liability  for  injuries  caused  through  its  negli- 
gence is  void;  McNeill  v.  Durham  etc.  By.  Co.,  135  N.  C.  702,  703^ 
704,  47  S.  E.  772,  773,  67  L.  B.  A.  227,  holding  railroad  liable  for  in- 
juries to  one  riding  on  pass  though  pass  was  void;  Sprigg  v.  Bnt- 
land  B.  B.  Co.,  77  Vt.  356,  357,  358,  60  Atl.  146,  147,  applying  rule 
to  contract  exempting  carrier  from  liability  for  injuries  to  care- 
taker of  cattle;  Chesapeake  etc.  By.  Co.  v.  Beasley,  104  Va.  792,  3 
L.  B.  A.  (N.  8.)  183,  52  8.  E.  567,  under  Code  1887,  §  1296,  contract 
limiting  carrier's  liability  is  void;  8hannon  v.  Chesapeake  etc.  By.  Co., 
104  Va.  649,  52  8.  E.  377,  holding  railroad  liable  for  injuries  to  ex- 
press messenger;  Bosley  v.  Baltimore  etc.  B.  B.  Co.,  54  W.  Va.  579^ 
46  8.  E.  619,  66  L.  B.  A.  871,  contract  limiting  liability  of  carrier  of 
stock  to  amount  expended  by  owner  for  food  and  water  in  event  of 
delay  through  carrier's  negligence  does  not  exempt  carrier  from  lia- 
bility for  damage  caused  by  its  negligence;  Cherry  v.  Chicago  etc. 
B.  B.  Co.,  191  Mo.  517,  109  Am.  St.  Bep.  830,  2  L..  B.  A.  (N.  8.)  695, 
90  8.  W.  389,  arguendo. 

17  Wall.  384-398,  21  L.  644,  STITT  v.  HUIDEKOPERS. 
Syl.  3  (Vin,  65).  Affirmative  witness  preferred  to  negative. 
Approved  in  Bich  v.  Chicago  etc.  By.  Co.,  149  Fed.  83,  in  action 
for  death  at  crossing  where  engineer  and  fireman  testified  bell  was 
ringing,  testimony  of  others  that  they  did  not  hear  bell  does  not  war- 
rant finding  of  negligence;  The  Fin  MacCool,  147  Fed.  127,  apply- 
ing rule  where  master  and  crew  of  sunken  dredge  testified  to  placing 
lights  thereon  and  that  they  were  burning  immediately  preceding 
collision;  Baltimore  etc.  B.  Co.  v.  Baldwin,  144  Fed.  56,  where  fore- 
man of  track  crew  and  others  testified  to  warning  of  approach  of  en- 
gine, testimony  of  others  that  they  did  not  hear  warning  creates  no 
conflict;  Chicago  etc.  By.  Co.  v.  Andrews,  130  Fed.  70,  64  C.  C.  A.  399, 
applying  rule  where  in  action  for  injuries  at  railroad  crossing  many 
witnesses  testified  to  hearing  signals  and  saw  train  approaching; 
State  ▼.  Murray,  139  N.  C.  548,  51  S.  E.  776,  upholding  instruction 
defining  positive  and  negative  testimony  in  prosecution  for  mur- 
der. 
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17  WaE.  398*405,  21  L.  649,  CONWAY  v.  STAKNABD. 

Syl.  2  (Vm,  65).    Notice  of  sale  of  pcrishab!©  property. 

Cited  in  Daniels  v.  Homer,  139  N*  C.  230^  51  3,  E.  996,  3  L.  B.  A. 
(N.  S.)  997,  arguendo. 

17  Wall.  409-411,  21  L.  665,  BEED  r,  GABDNEB. 

Syl.  1  (Vin,  66).    Beview  of  matters  in  bill  of  exceptions. 

Approved  in  Newport  etc.  By.  &  Elec.  Co.  ▼.  Yount,  136  Fed.  590, 
€9  C.  C.  A.  363,  assignment  of  error  based  on  giving  and  refusal  of 
instructions  not  considered  on  appeal,  unless  bill  of  exceptions  containa 
evidence  pertinent  to  issues. 

17  WaU,  417-424,  21  L,  642,  MOORE  v.  HUNTINGTON. 

Syl.  4  (Vm,  68).  Judgment  against  defendant  and  appeal  mre- 
ties. 

Approved  in  Empire  Slate  etc.  Co.  ▼.  Hanley,  136  Fed.  103,  69  C. 
C,  A.  87,  where,  after  affirmance  on  appeal,  appellee  filed  in  trial 
court  motion  to  proceed,  containing  notice  to  sureties  on  supersedeas 
bond  that  he  would  apply  for  summary  decree  on  bond,  court  could 
render  summary  judgment  against  surety* 

17  Wall,  425-437,  21  L.  650,  STATE  v.  STOLL. 

Syl.  1   (VIII,  68).     Bepeal  by  later  law. 

Approved  in  Guthrie  v.  Sparks,  131  Fed.  449,  65  C.  C.  A.  427, 
Ky,  St.  1894,  §  18S2,  empowering  county  fiscal  courts  to  levy  county 
taxes,  but  excepting  power  to  levy  tax  for  railway  aid  bonds,  is  not 
impliedly  repealed  as  to  exception  by  §  1839,  relating  to  ad  valorem 
taxes;  Giles  v,  Benniflon,  15  Okl.  63,  78  Pac.  177,  Laws  1897,  p.  256, 
J  2,  relating  to  eoDstrin^tiou  of  courthouse,  is  not  repealed  by  Laws 
1903,  c.  11,  p.  146;  Carpenter  v.  Eussell,  13  Okl.  283,  73  Pac.  932. 
Stat.  1893,  c.  18,  art.  13,  relating  to  appeals^  ia  not  inconaistent  with 
Act  of  1893  extending  jurisdiction  of  probate  coort  and  providing  for 
appeals  therefrom;  Tootle  v.  Kent,  12  Okl.  700,  73  Pac.  318,  Code 
Civ.  Proc,  §  56,  relating  to  change  of  venue,  does  not  conflict  with  28 
Stat.  21,  and  is  valid;  Buchan|n  v.  State  Treasurer,  68  S.  C.  415,  47 
S.  E.  684,  construing  salary  reduction  act  of  1893,  and  general  ap- 
|»ropriation  act  passed  on  following  day. 

Syl.  3  (Vin,  70).    Special  charter  unaflFected  by  general  law. 

Approved  in  Christie-Street  Com.  Co.  v.  United  States,  136  Fed. 
333,  69  C.  C.  A.  464,  limitation  of  two  years  for  commencement  of 
actions  to  recover  back  internal  revenue  taxes  illegally  exacted  pre* 
scribed  by  Bev.  St.,  S  3227^  is  not  repealed  by  Comp.  St.  1901,  p.  752; 
Bealmear  v.  Hutchlns,  134  Fed.  262,  under  Bev,  St.  N.  C.  1837,  c.  42, 
J  1,  relating  to  entry  of  Cherokee  lands,  burden  is  on  entryman  to 
show  on  face  of  grant  itself  that  land  was  at  time  vacant  and  un- 
aurvejed. 
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17  Wall.  445-453,  21  L.  675,  WASHINGTON  ETC.  BAILBOAD  CO.  ^ 
BROWN. 

Syl.  2  (Vm,  72).  Process — Presumption  as  to  continuance  in  offi- 
eial  capacity. 

Approved  in  dissenting  opinion  in  Thum  y.  Pyke,  8  Idaho,  30,  86' 
Pac.<163,  majority  holding  judgment  against  corporation  is  void  where 
service  of  summons  made  on  one  not  secretary  at  date  of  service. 

Syl.  4  (Vm,  72).    Bailroads — ^Escape  of  legal  duties  by  lease. 

Approved  in  Muntz  v.  Algiers  etc.  By.  Co.,  Ill  La.  428,  100  Am. 
St.  Bep.  495,  35  So.  627,  64  L.  B.  A.  222,  railroad  is  liable  for  in- 
juries caused  by  its  negligent  operation  of  cars  upon  road  operated  by 
its  lessee. 

(Yin,  72.)  Miscellaneous.  Cited  in  Chicago  ate.  B.  B.  Co.  ▼. 
Newell,  198  U.  S.  579,  49  L.  1171,  25  Sup.  Ct.  801. 

17  Wall.  453-460,  21  L.  700,  ADAMS  v.  BUBKE. 

Syl.  2  (Vm,  75).    Patents — ^License  to  sell  or  use. 

Approved  in  Hartman  ▼.  Park  &  Sons  Co.,  145  Fed.  364,  upholding 
contract  between  maker  of  proprietary  medicine  and  wholesalers  bind- 
ing latter  to  sell  at  fixed  price  and  to  retailers  designated  by  maker 
only;  Bullock  etc.  Mfg.  Co.  v.  Westinghouse  etc.  Mfg.  Co.,  129  Fed. 
109,  63  C.  C.  A.  607,  where  defendant  restrained  from  making  or 
selling  patented  article,  his  making  and  selling  single  element  of 
combination  for  use  in  foreign  country  for  use  with  other  elements  of 
patent  is  not  contempt. 

Syl.  3   (VIII,  75).    Patents — Sale  of  right  in  certAin  district. 
Cited  in  Rubber  Tire  Wheel  Co.  v.  Milwaukee  Bubber  etc.  Co.,  142 
Fed.  536,  arguendo. 

17  Wall.  460-463,  21  L.  679,  PHILP  v.  NOCK. 

Syl.  1  (Vm,  76).     Measure  of  damages  for  patent  infringement. 

Distinguished  in  Brown  v.  Lanyon,  148  Fed.  839,  action  at  law  is 
not  maintainable  for  sole  purpose  of  recovering  profits  of  infringer  of 
patent. 

Syl.  2  (Vm,  76).    Damages  for  infringement  of  part. 
Approved  in  Westinghouse  v.  New  York  Air  Brake  Co.,  140  Fed. 
547,  following  rule. 

17  Wall.  463-473,  21  L.  517,  CARLTON  v.  BOKEE. 

Syl.  3  (Vm,  77).    Patents — All  embracing  claims. 

Approved  in  Queen  v.  Friedlander,  149  Fed.  777,  holding  void 
Sayer  patent  No.  594,036,  claim  1,  for  improvement  in  vacuum  tubes. 


€07 


Notes  on  U.  8.  Beporta. 


17  W&U.  473-514 


17  WalL  473-488,  21  L.  723,  WrLSON  v.  CITY  BANK. 

Syl.  1  (Vm,  78).     Objoctt  of  bankruptcy. 

Approved  in  In  re  Armatrong,  145  Fed.  208,  holding  mortgageg 
given  while  aclually  insolvent,  but  where  debtor  did  not  so  beiievei 
not  to  be  preferences. 

Syl.  5  (Vin,  78).  Bankruptcy — Transfers  void  as  fraudulent  pref- 
erence. 

Approved  in  Western  Tie  etc.  Co.  v.  Brown,  196  U.  S.  509,  49  L. 
574,  25  Sup«  Ct.  339,  sum  retained  by  creditor  with  knowledge  of 
debtor's  insolvencyi  within  four  months  of  bankruptcy*  which  Bum 
was  due  bankrupt  under  agreement  by  which  creditor  deducted  from 
employee's  wages  sums  due  bankrupt^  is  not  preference;  Hardy  v. 
Gray,  144  Fed.  925,  926,  holding  payment  by  insolvent  to  creditor 
by  return  of  goods  to  be  preference. 


Insolvent  cot  compelled  to  petition  for  adjudica- 


Byl.  6  (Vm,  78). 
tion. 

Approved  in  Eichmond  etc.  Iron  Co.  v.  Allen,  148  Fed,  661,  insol- 
vent corporation  does  not  give  preference  by  permitting  its  property 
on  leased  premises  to  be  sold  for  past  rent. 

Syl.  10  {VIII,  80).  Bankruptcy — Passive  non resistance  not  prefer- 
ence. 

Approved  in  Johnson  v.  Anderson,  70  Nek  243,  97  N.  W.  342,  hold- 
ing attachment  and  judgment  thereon  not  preference. 

17  Wall.  496-507,  21  L.  728,  UNITED  STATES  v.  ISHAM. 

SyL  2  (Vni,  84),     Statutory  construction — Punctuation. 

Approved  in  Crawford  v.  Bnrke,  195  IT.  S.  192,  49  L.  153,  25  Sup. 
Ct.  9,  only  debts  created  by  fraud  of  bankrupt  while  he  was  acting 
as  ofTicpr  or  in  fiduciary  capacity  are  excepted  from  operation  of  dit- 
charge  in  bankruptcy  by  Bjinkr.  Act,  |  17,  subd.  4. 

Syl  5  (Vin,  84).  Taxation— -Doubts  construed  in  favor  of  exemp- 
tion. 

Approved  in  State  v.  Western  Union  Tel.  Co.,  90  Minn.  18,  104  N. 
W.  570,  under  Laws  1891,  p.  70,  e.  8,  as  amended  in  1901,  tangible 
and  intaxable  property  of  telegraph  eompanies  are  taxable. 

17  Wall.  508-514,  21  L.  705,  NORTHWESTERN  PACKET  CO.  v.  Mc- 
CUE, 

SyL  3  (VlXI,  85).     When  relation  of  master  and  servant  ceases. 

Approved  in  Arkadclphia  Lumber  Co.  v.  Smith,  78  Ark.  510.  95 
S,  W,  801,  where  lumber  company  furnished  employ ees  with  hand- 
car to  go  home  at  end  of  day's  labor,  employees  still  in  company's 
service  while  traveling  over  road  to  homes. 
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Distinguished  in  O'Keil  ▼.  Pittsbarg  etc.  B.  Co.,  130  Fed.  208, 
flagman  crossing  tracks  after  work  ended  cannot  recover  for  injorj 
eaused  by  negligence  of  train  crew. 

17  Wall.  521-532,  21  L.  687,  BOABD  OF  PUBLIC  WOBKS  v.  COLUM- 
BIA COLLEGE. 

Syl.  3  (Vni,  87).    Judgments— Fall  faith  and  credit 
Approved  in  In  re  Box's  Will,  127  Wis.  270,  106  N.  W.  1065,  on 
proceedings   to   probate   will   which   had   been   probated   in   Illinois, 
where  copy  of  record  not  authenticated  is  required  by  statute,  county 
eourt  had  no  jurisdiction  to  admit  will  to  probate. 

17  Wall.  532545,  21  L.  707,  BEA  v.  MI8S0UBL 

Syl.  3  (Vlil,  90).    Witnesses — Scope  of  cross-examination. 
Approved  in  dissenting  opinion  in  Besurrection  Gold  Min.  Co.  ▼. 
Fortune  Gold  Min.  Co.,  129  Fed.  682,  64  C.  C.  A.  180,  majority  hold- 
ing cross-examination  of  witness  should  be  limited  to  subjects  of  his 
direct  examination. 

17  Wall.  545-553,  21  L.  685,  ELDBED  v.  BANK. 

Syl.  1  (Vin,  91).    Plea  is  appearance. 

Approved  in  Groel  v.  United  Elec.  Co.,  68  K.  J.  Eq.  251,  59  Atl. 
641,  under  Bev.  1902,  P.  L.,  p.  511,  plea  by  foreign  corporation  in 
suit  in  which  personal  decree  sought,  reciting  that  it  appears  by  its 
officers  for  sole  purpose  of  objecting  to  jurisdiction,  is  sufficient. 

17  Wall.  553-559,  21  L.  739,  UNION  PACIFIC  BAILEOAD  CO.  T. 
FOBT. 

Syl.  1  (Vm,  92).    Theory  of  fellow-servant  rule. 

Approved  in  Bering  Mfg.  Co.  v.  Femelat,  35  Tex.  Civ.  43,  79  8. 
W.  873,  instruction  that  employer  cannot  escape  liability  for  injury 
to  servant  caused  by  wrongful  act  of  foreman  is  erroneous. 

Syl.  2  (Vlil,  93).    Presumption  of  servant's  assumption  of  risks. 

Distinguished  in  McMillan  v.  Grand  Trunk  By.  Co.,  130  Fed.  829, 
65  C.  C.  A.  165,  where  boy  of  seventeen,  who  had  gone  into  railroad 
yards  with  experienced  servant  to  be  instructed  in  car-coupling,  was 
killed,  proof  that  servant  who  was  with  deceased  was  also  young  does 
not  show  defendant's  negligence. 

Syl.  4  (Viil,  95).  Ordering  minor  to  do  perilous  work  is  negli- 
gence. 

Distinguished  in  Texas  etc.  Coal  Co.  v.  Manning,  34  Tex.  Civ.  325, 
78  S.  W.  547,  where  neither  express  authority  to  one  employee  to 
direct  another,  nor  knowledge  of  such  assumed  authority  brought 
«*«me  to  employer,  no  presumption  of  authority  arises. 
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Bjh  5  (VUI,  96).    Implied  aj^eement  not  endanger  servant. 
Approved  in  Vohs  v,  Sborthill,  130  Iowa,  541,  107  N.  W.  418,  hold- 
ing it  was  duty  of  master  to  warn  inexperienced  servant  of  danger 
from  flying  aplintera  in  cutting  steel  rails. 

17  Wall.  560-570,  21  L.  710,  CHICAGO  &  K.  W.  EAILBOAD  CO.  T. 

FULLEB. 

SyL  1  (Vin,  97).  CommBrce — Reqairing  poating  of  railroad  rates. 
Approved  in  Louisville  v.  Wehmhoff,  116  Ky.  830|  76  S.  W.  881,  under 
Ky.  St.  1899,  §§  2742,  2782,  2783,  council  may  pass  ordinance  pro- 
hibiting poolrooms;  Walker  ▼.  Southern  Ey.  Co.,  137  N,  C.  168,  49 
S.  E.  86,  upholding  Acta  1903,  p,  999,  c.  590,  imposing  penalty  on 
railroad  failing  to  transport  interstate  freight  within  four  days  after  its 
receipt;  Atlantic  Coast  Line  By,  Co.  v.  Commonwealth,  102  Va.  617, 
46  S.  E«  916,  upholding  corporation  commission's  rules  regarding 
storage,  demurrage,  car  service  and  car  detention  charges;  Hagan  v. 
City  of  Richmond,  104  Va.  732,  3  L.  B,  A,  {N.  a)  1120,  52  S.  E.  389, 
Comp»  St.  1901,  p,  3546,  authorizing  Secretary  of  War  to  remove 
obstructions  from  navigable  waters,  does  not  prohibit  states  or  cities 
from  removing  obstructions  where  secretary  does  not  act. 

Sylr  S  CVTH,  98),     Commerce  embraces   what. 

Approved  in  dissenting  opinion  in  Northern  Securities  Co.  t.  TTnited 
States,  193  U,  8.  392,  48  L.  723,  24  Sup.  Ct.  436,  majority  upholding 
anti-trust  act  of  1690. 

Syl.  4  (Yin,  9S).  State  regulation  of  commerce  in  absence  of 
eongressional. 

Approved  in  Arkansas  etc.  By.  Co.  v.  German  Nat.  Bank,  77  Ark. 
490,  92  S,  W»  525,  upholding  Kirby's  Digest,  §§  530,  631,  prohibit- 
ing delivery  ot  goods  except  on  surrender  of  bill  of  lading. 

17  Wall.  570-581,  21  L.  657,  HORN  v,  LOCKHAKT. 

Syl.  1  (VIIl,  99).     Who  are  indispensable  parties. 

Approved  in  Lynch  v.  United  States,  13  Okl.  158,  73  Pac.  1100^ 
where  patent  issued  to  homesteader  for  townsjte  purposes  and  many 
lots  sold,  government  cannot  cancel  patent  for  fraud  of  en  try  man. 

Syl.  2  (Vm,  99),  Presence  of  indispensable  parties  necessary  to 
jurisdiction. 

Approved  in  New  York  etc.  Co.  v.  City  of  New  York,  145  Fed. 
^2,  under  state  statute  giving  tenant  under  lease  for  more  than  ten 
years  right  to  sue  to  remove  cloud  from  title,  lessor  is  not  indis- 
pensable parly  to  suit  by  lessee  to  set  aside  local  improvement  assess- 
ment. 

Syl,  5  {VIH,  101).     Validity  of  acts  of  rebel  states. 

Approved  in  CuHins  v.  Overton,  7  Okl  481,  54  Pac.  705,  where 
Texas  authorities  organized  disputed  territory  into  county,  wuuaa 
39 
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inhabitants  exercised  all  governmental  functions  nntil  it  was  de- 
cided that  territory  was  not  in  Texas,  judgment  of  court  of  such 
county  was  valid. 

17  WaU.  582-586,  21  L.  682,  THE  MERBITT. 

SyL  1  (Vlll,  103).    Nonregistration  of  vessel  owned  bj  citizen. 

Approved  in  The  Alta,  148  Fed.  665,  vessel  not  registered  in  United 
States,  though  owned  by  citizen,  is  subject  to  tonnage  duty;  The 
Alta,  136  Fed.  519,  69  C.  C.  A.  289,  foreign-built  vessel  owned  by  citi- 
zen is  not  subject  to  tonnage  duty. 

17  WaU.  596600,  21  L.  737,  SOHN  ▼.  WATEB80N. 

Syl.  1  (Vm,  105).    Statutes  presumed  prospective. 

See  111  Am.  St.  Bep.  461,  note, 

Syl.  2  (Vm,  105).    Limitation  statutes  may  be  retroactive. 

Approved  in  Schauble  v.  Schulz,  137  Fed.  391,  69  0.  G.  A.  581» 
Bev.  Code  N.  D.  1899,  §  3491a,  vaUdating  titles  held  by  adverse  pos- 
session, is  retroactive;  Herrick  v.  Boquillas  Land  etc.  Co.,  200  IT.  S. 
102,  50  L.  391,  26  Sup.  Ct.  192,  ten  year  limitation  prescribed  by 
Ariz.  Bev.  St.  1901,  par.  2938,  for  actions  to  recover  lands  adversely 
held,  does  not  apply  to  action  brought  between  date  when  statute 
enacted  and  date  when  revision  of  statutes  took  effect;  Lamb  v. 
Powder  Biver  etc.  Co.,  132  Fed.  436,  438,  67  L.  B.  A.  558,  65  C.  C.  A. 
570,  holding  Colo.  Sess.  Laws  1895,  p.  239,  c.  106,  as  amended  in 
1899,  prescribing  limitation  of  actions  on  foreign  judgments,  is  void. 
See  111  Am.  St.  Bep.  455,  note. 

Syl.  4  (Vni,  106).     When  limitations  begin  to  run. 

Approved  in  Crothers  v.  Edison  Electric  Co.,  149  Fed.  607,  608,  609,. 
under  amendment  of  1905,  40  Cal.  Code  Civ.  Proc,  §  350,  reducing 
limitations  for  actions  for  negligence,  as  to  causes  of  actions  previ- 
ously accrued,  but  not  barred  under  old  law,  new  period  ran  from 
taking  effect  of  amendment;  Keagy  v.  Wellington  National  Bank,. 
12  Okl.  36,  69  Pac.  813,  statute  of  limitations  does  not  begin  to  run 
until  debtor  becomes  resident  of  territory;  Huber  v.  Zimmerman,. 
8  Okl.  574,  58  Pac.  738,  holding  note  sued  on  not  barred;  Southgate  v» 
Frier,  8  Okl.  438,  57  Pac.  842,  effect  of  act  of  1893,  abolishing  lim- 
itation statute  of  1890,  was  to  renew  causes  of  action  which  had  not 
expired  before  new  statute  took  effect;  Bichardson  v.  Mackay,  4  Okl. 
337,  46  Pac.  549,  where  cause  of  action  arose  in  another  state,  stat- 
ute of  limitations  does  not  begin  to  run  until  debtor  becomes  resi- 
dent of  territory, 

17  Wall.  604-609,  21  L.  721,  UNITED  STATES  v.  BOUTWELL. 

Syl.  2  (VIII,  108).     Mandamus  does  not  reach  office  of  respondent. 

Approved  in  New  Mexico  v.  Baker,  196  U.  S.  440,  49  L.  543,  25  Sup. 
Ct.  375,  successor  in  of&ce  of  territorial  judge  may  be  substituted  Ia  . 
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place  of  predecessor  o&  appeal  from  denial  of  mandamus  to  compel 
latter  to  take  jurisdiction  of  action;  State  v.  Board  of  State  Canvaa- 
6or9,  32  Mont*  16^  79  Pac.  403,  mandamus  to  compel  itate  ofiicerB  to 
perform  dutjr  where,  prior  to  hearing^  terra  of  office  expired  and  suc- 
ceasorB  given  no  notice  of  proceedings,*  Holdermann  v.  Sehane,  56  W- 
Va,  15,  48  S.  E,  514,  mandamus  awarded  against  mayor  and  council- 
men  to  compel  them  to  convene  as  canvassing  board  cannot  be  nsed 
against  successors, 

Syt.  6  (Vm^  109).  Abatemexit  of  mandamus  bj  death  or  retirement 
of  officer. 

Approved  in  New  Mexico  v.  Baker,  196  U,  S.  442,  49  L.  544,  25 
8up.  Ct.  375,  successor  in  office  of  territorial  judge  may  be  substituted 
in  place  of  predecessor  on  appeal  from  denial  of  mandamus  to  compel 
latter  to  take  jurisdiction  of  action;  State  ▼.  Board  of  State  Can- 
vassers, 32  Mont*  17,  79  Fac.  403,  dismiBsiag  mandamus  to  compel  state 
officers  to  perform  official  duties  where  prior  to  hearing  terms  ex* 
pired  and  demand  not  made  on  successors  to  perform  duties. 

17   Wall.  610  624,  21  U   731,  SAWYER  v.  HOAQ, 

6yL  1  (Till,  110).    Bankruptcy  assignee  may  set  aside  eonveyancea. 

Approved  in  Commercial  Bank  v.  Warthen,  119  Ga,  994,  47  S.  R  537, 
on  corporation's  bankruptcy,  riglit  of  corporation  to  sue  on  unpaid 
stock  subscriptions  passes  to  trustee. 

SyL  2  (VIII,  111)*    Corporation's  capital  stock  is  trust  fund. 

Approved  in  In  re  Kemington  etc.  Motor  Co.,  139  Fed.  776,  where 
corporation  conveyed  ** paid-up*'  sharea  of  its  stock  at  trifle  less  tlian 
par  to  board  of  trade  in  exchange  of  building  site,  and  board  sold 
stock  at  cost,  purchasers  not  liable  to  further  assessments  on  corpora- 
tion's  bankruptcy. 

SyL  3  (Vm,  115),  Directors  cannot  release  stock  subscription. 
Approved  in  Vaughn  v.  Alabama  Nat.  Bank,  143  Ala.  576,  42  So.  64, 
stockholder  who  purchased  corporate  stock  at  less  tban  par  is  liable 
to  corporation's  creditors  for  dilTereuee  between  purchase  price  and 
par;  Maryland  Trust  Co.  v.  National  Mech.  Bank,  102  Md,  627,  63  AtL 
77,  trust  company  chartored  subject  to  Acts  1892j  p,  156,  e.  109|  |  85o, 
and  Const.,  art.  3,  §  39,  cannot  purchase  its  own  stock. 

17  W^all.  624  630,  21  L.  741,  KIBBE  t,  BENSON. 
Syl.  4  (Vm,  119).  Service  of  process  at  dwelling. 
Approved  in  Graham  v.  Lob,  32  Ind.  A  pp.  187^  69  K.  E.  476,  in  action 
to  vacate  judgment  for  fraud  predicated  on  false  return  of  service  of 
summons,  neither  alJegation  in  complaint  that  plaintiff's  name  forged 
on  note  sued  on  nor  long  delay  in  enforcing  judgment  show  fraud  im 
procurement   of  jurisdiction. 

Syl.  6  <VIIT,  120).     Equity  set«  aside  default^Void  service. 
Cited  in  King  v,  Davis^  137  Fed.  228,  arguendo* 
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17  WaU.  630639,  21  L.  717,  SMITHS  ▼.  SHOEMAKEB. 

S7I.  5  (Vm,  120).    No  reversal  for  harmless  error. 

Approved  in  Armour  v.  Busselly  144  Fed.  615,  reversing  judgment 
for  servant  in  action  for  injuries  on  account  of  erroneous  instruction 
as  to  master's  dutj  regarding  safety  of  tools  and  place  to  work; 
Seattle  Elee.  Co.  v.  Hartless,  144  Fed.  381,  under  Washington  statutes 
making  action  for  personal  injury  occasioning  death  survive  to  wife 
or  children,  evidence  as  to  physical  condition  of  widow  and  daughter 
Is  inadmissible;  National  Biscuit  Co.  v.  Nolan,  138  Fed.  9,  70  C.  C. 

A.  436,  reversing  judgment  in  action  for  personal  injuries  where  plain- 
tiff permitted  to  testify  that  she  depended  on  herself  for  support; 
Union  Pac.  B.  Co.  v.  Field,  137  Fed.  18,  69  C.  C.  A.  536,  reversing 
judgment  on  account  of  prejudicial  remarks  of  counsel  in  argument. 

17  Wall.  639-648,  21  L.  661,  DANIEL  v.  WHABTENBY. 
Syl.  7  (Vin,  122).    Estates— ** Issue"  depends  on  context 
Approved  in  Yocum  v.  Parker,  134  Fed.  210,  67  C.  C.  A.  227,  nnder 

Bev.  St.  Mo.  1845,  c.  32,  §§  5,  6,  devise  to  son,  provided  if  he  did  die 

without  issue  lands  to  go  to  another,  gave  son  fee  simple  devestable  on 

his  dying  without  issue. 

Syl.  8  (Vm,  122).    Wills— Bule  in  Shelley's  Case. 

Approved  in  dissenting  opinion  in  Doyle  v.  Andis,  127  Iowa,  57,  102 
K.  W.  184,  69  L.  B.  A.  953,  majority  holding  deed  to  grantee  during 
his  natural  life  and  then  to  his  heirs  conveys  fee  simple  to  him. 

17  Wall.  648-651,  21  L.  774,  WALKEB  v.  STATE  HABBOB  COM- 
MISSIONEES. 

Syl.  2   (Vin,  123).    Following  state  construction. 
Approved  in  Southern  Pac.  Co.  v.  Western  Pac.  By.  Co.,  144  Fed.  179, 
193,  determining  title  to  Oakland  waterfront. 

17  Wall.  657-665,  21  L.  745,  SIOUX  CITY  ETC.  BAILBOAD  CO.  v. 
STOUT. 

Syl.  2  (Vin,  125).     Care  required  of  child. 

Approved  in  Shellaberger  v.  Fisher,  143  Fed.  940,  holding  owner  of 
apartment  building  liable  for  injuries  to  child  of  five,  caused  by 
operation  of  automatic  passenger  elevator;  Buhloff  v.  Fair  Haven  etc. 

B.  B.  Co.,  76  Conn.  693,  58  Atl.  7,  applying  rule  where  child  of  eight 
years  run  over  while  crossing  street-car  tracks;  Mattson  v.  Minnesota 
etc.  E.  B.  Co.,  95  Minn.  482,  111  Am.  St.  Eep.  487,  104  N.  W.  445, 
70  L.  B.  A.  503,  holding  owner  of  dynamite  leaving  same  unguarded 
on  premises,  where  it  was  found  by  children  and  exploded,  liable  for 
injuries  caused;  Dubiver  v.  City  etc.  By.  Co.,  44  Or.  236,  74  Pac.  918, 
applying  rule  where  boy  of  fifteen  years  was  injured  in  collision  be- 
tween street-car  and  wagon  which  he  was  driving. 
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By],  3  (VllI,  126),     Bailroads — Care  required  toward  trespassera* 
Approved  in  Bucci  v.  Waterman,  25  R.  L  127,  54  Atl.  1060,  allegation 
that  where  child  attempted  to  get  on  wagon  was  in  thTeatenmg  man- 
ner ordered  ofiT  and  ao  disconcerted  that  he  fell  off    is  sufiicient. 

Sjl,  7  (VIU,  128).  Negligence,  when  question  for  jury* 
Approved  in  Blackmsn  v.  EdsaO,  17  Colo.  A  pp.  437,  68  Pac.  792,  up- 
holding sufiSeiency  of  evidence  or  undue  influence  in  execution  of  will; 
Ft.  Wayne  Traction  Co.  v.  Hardendorf,  164  Ind.  410^  72  N.  E.  595, 
wlierfl  passenger  standing  on  running-board  of  street-car  was  injured 
by  being  struck  by  passing  car.  question  of  defendant  'g  negligence  in 
running  cars  so  close  together  is  for  jury;  Buehner  Chair  Co.  v,  Feul- 
ner,  164  Ind,  373,  73  N,  E,  S17,  holding  question  of  contributory 
negligence  in  action  for  injuries  to  servant  ia  for  jnry;  Indianapolis 
8t.  By.  Co.  V.  O'Donnell,  35  Ind.  App,  316,  73  N.  E.  164,  applying 
rule  where  plaintiff  injured  while  crossing  street-car  tracks^  Flainview 
f.  Mendelaon,  65  Neb.  90,  90  N.  W.  957,  uphoMiog  siibmission  of 
question  of  negligence  in  construction  of  sidewalk;  Neeley  v.  South- 
western etc.  Oil  Co.,  13  OkL  371,  75  Pac.  542,  65  L.  K.  A.  145,  applying 
rule  In  action  against  master  for  personal  injuries  sustained  by 
■errant 

SyL  8  (Vm,  132).    Eailroade — Injury  to  child  in  turntable. 

Approved  in  Chicago  etc.  B.  Co.  v.  Krayenbuhl,  65  Neb.  900^  91  N. 
W.  881,  59  L.  R.  A.  920,  following  rule;  Shellaberger  v.  Fisher,  143 
Fed.  939,  holding  owner  of  apartment  building  liable  for  injuries  to 
child  of  Ave,  caused  by  operation  of  automatic  passenger  elevator; 
York  V.  Pacific  etc.  Ry.  Co.,  8  Idaho,  585,  69  Pac.  1045,  upholding 
Terdict  for  plaintiff  in  action  for  death  of  child  of  four  years  while 
playing  on  turntable;  Lopes  v.  Sahuque,  114  La.  1012,  38  So.  813, 
holding  where  child  injured  while  playing  on  defendant's  cart  left 
ia  street,  there  can  b«  no  recovery. 

Limited  in  Driscoll  v.  Clark,  32  Mont.  180,  181,  80  Pac.  2,  in  action 
for  injuries  to  child  while  playing  around  machinery,  allegation  that 
machinery   attracted    children    is    insufficient. 

Qualified  in  Walker  v.  Potomac  etc.  R.  Co.,  105  Va.  228,  229,  53  8. 
E.  113,  114,  holding  railroad  maintaining  unfastened  turntable  on 
premises  about  Mtv  feet  from  public  grounds  not  liable  for  injuries 
to  trespassing  child  of  twelve  years. 

Distinguished  in  Seymour  t.  Union  Stockyardj  Co.,  224  HI.  585,  79 
N.  E,  951,  where  child  attracted  to  right  of  way  by  clay  piled  along 
tracks,  and  while  playing  there  was  attracted  to  pasHing  train  and 
began  playing  alongside  of  cars,  railroad  not  liable  for  injuries;  Foster- 
Herbert  Stone  Co.  v.  Pugh,  115  Tenn.  698,  91  8.  W.  202,  stone  truck 
with  bed  below  axle  is  not  pecultarly  attractive  to  children  so  to  re- 
quire owner  to  exercise  greater  care  in  its  use  than  employment  of 
careful  driver. 
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17  Wall.  666-672,  21  L.  683,  THE  EMILY  SOUDEE. 

Syl.  4  (Vni,  135),    Note  not  presumed  to  be  payment. 

Approved  in  The  Winnebago,  141  Fed.  951,  giving  of  notes  by  owner 
of  ship  under  construction  to  materialman  to  raise  fundi  does  not 
deprive  latter  of  right  to  lien. 

8yL  6  (Vm,  136).    Advances  to  captain  in  foreign  port. 

Approved  in  The  Worthington,  133  Fed.  725,  70  L.  B.  A.  353,  66  C. 
C.  A.  555,  one  loaning  funds  in  foreign  port  to  owner  of  vessel  to  be 
need  in  loading  her  is  entitled  to  lien;  The  Surprise,  129  Fed.  875,  64 
C.  C.  A.  309,  though  vessel  navigated  by  charterer,  who  is  to  make  all 
disbursements  and  protect  vessel  from  liens,  one  fnmishing  wharfage 
and  supplies  in  foreign  port  on  order  of  master  acquires  lien. 

Syl.  7  (Vin,  136).    Presumptions  as  to  advances  in  foreign  port. 

Approved  in  The  City  of  Camden,  147  Fed.  848,  one  lending  money 
on  credit  of  vessel  to  enable  owner  to  pay  off  liens  thereon  given 
by  state  law,  and  which  is  so  used,  acquires  lien  of  equal  standing 
with  those  discharged;  The  Alcalde,  132  Fed.  78,  where,  while  ship 
at  port  of  discharge,  receiver  appointed  in  suit  between  owners,  but 
master  refused  to  surrender  her  until  wages  paid,  and  then  he  drew 
draft  and  paid  himself  and  orew  and  left  ship,  lender  not  entitled 
to  lien. 


ZVin  WALLACE. 


18  Wall.  5-50,  21  L.  787,  UNION  PACIFIC  BAILBOAD  CO.  v.  PENIS- 
TON. 

Syl.  1   (Vm,  139).    Limits  of  state  taxing  power. 

Approved  in  Union  Befrigerator  Transit  Co.  v.  Kentucky,  199  U.  S. 
206,  50  L.  154,  26  Sup.  Ct.  36,  due  process  is  denied  Kentucky  cor- 
poration by  tax  assessed  under  Kentucky  statute  on  its  rolling  stock 
located  in  other  states. 

Syl.  7  (VIJJL,  140).    Exemption  of  federal  agencies  from  state  tax. 

Approved  in  Hibernia  Savings  etc.  Soc.  v.  San  Francisco,  200  U.  S. 
314,  50  L.  496,  *26  Sup.  Ct.  265,  United  States  Treasury  checks  for 
interest  on  government  bonds  are  taxable  by  state  in  hands  of  owner; 
Baltimore  Shipbuilding  etc.  Co.  v.  Baltimore,  195  U.  S.  382,  49  L.  245, 
25  Sup.  Ct.  50,  land  conveyed  by  government  to  corporation  for 
drydock  purposes  is  not  exempt  from  state  taxation  because  of 
reservation  of  right  to  free  use  of  dock;  Noble  v.  Amoretti,  11  Wyo. 
251,  71  Pac.  881,  upholding  state  tax  on  stock  of  goods  of  licensed 
Indian  trader  located  on  reservation. 
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18  WalL  57-71,  21  h.  708,  WEBEB  v.  BOARD  OF  HARBOR  COM* 
MISSIONERa 

SyL  1  (VIII,  142),    Riparian  owner 'b  right  of  accc«s. 

Approved  in  tToited  States  v.  Roth,  2  Alaska,  263,  one  entering 
shore  lands  between  higb  and  low  water  mark  in  front  of  homestead 
entry  of  public  lands  is  trespaaaer;  Sutter  v.  Heckman,  1  Alaska,  91, 
granting  injunction  to  protect  owner  of  upland  In  right  of  ingress 
and  egress  between  land  and  sea  over  tide  lands. 

SyL  5  (Vm,  144).    Riparian  owner's  right  to  wharf  out. 

Approved  in  West  Chicago  St.  R,  R.  Co.  v.  Illinois,  201  IT.  8.  524, 
50  L.  852,  26  Sup,  Ct.  518,  upholding  right  to  require  street  railway 
to  stand  expense  of  lowering  tunnel  constructed  by  it  under  river, 
which,  though  not  obstruction  to  navigation  when  constructed,  has 
become  such  by  increased  size  of  vesaeia  using  river;  Southern  Pac. 
Co.  V.  Western  Pac.  By,  Co.,  144  Fed.  199,  201,  determining  title  to 
Oakland  waterfront;  Sutter  v.  Heckman,  1  Alaska,  88,  granting  in- 
junction to  protect  owner  of  upland  in  right  of  ingress  and  egress  be- 
tween land  and  sea  over  tide  lands;  City  of  Providence  v.  Comstoek, 
27  R.  L  552,  65  Atl.  312,  title  to  land  along  original  shore  line  of  tide 
water,  together  with  title  to  filled  land  between  such  ]and  and  present 
shore,  gives  owner  no  right  to  occupy  bed  of  stream  as  against  state. 

8yL  4  (VIII,  143).     Title  to  tide  lands  on  admission  of  state. 

Approved  in  United  States  v.  Roth»  2  Alaska,  259,  one  entering  on 
•bore  land  between  high  and  low  water  mark  in  front  of  horoestead 
entry  of  public  lands  is  trespasser;  Alaska  Gold  Mining  Co.  v.  Bar- 
bridge,  1  Alaska,  316,  lands  lying  below  ordinary  high  tide  on  shore 
of  ocean  in  Alaska  are  not  subject  to  mining  location;  City  of  Provi- 
dence V.  Comstock,  27  R.  I.  543,  65  AtL  30S,  title  to  land  aloog  original 
shore  line  of  tide  waters,  together  with  title  to  filled  land  between 
such  land  and  present  shore,  does  not  give  right  to  occupy  bed  of 
river  as  against  state. 

SyL  10  (VIII,  145}.    Limitations  do  not  ran  against  state. 

Approved  inHagerman  v.  Territory,  11  N,  M,  160,  66  Pac»  526,  action 
brought  in  name  of  territory  for  delinquent  taxes  which  are  property 
of  county  in  which  assessed  is  not  barred  by  general  limitation  statnta. 

IS  Wall.  71-84,  21  L.  771,  SUPERVISORS  ▼.  UNITED  STATES, 
Syl.  4  {VIII,  145 )»    Following  state  statutory  construction. 
Approved  in  York  v.  Washburn,  129  Fed.  569,  64  C.  C.  A.  132,  apply- 
ing rule  to  question  whether  oral  contract  for  lease  of  realty  for  more 
than  one  year,  not  complyiog  with  statute  of  frau^ls,  is  void  or  void* 
ftble. 

SyL  6  (Vin,  146),     County  tax  levy  to  pay  judgment. 
Approved  in  Atchison  etc*  R.  R.  Co.  v.  Territory,  11   N.  M.  676,  72 
Pac.  16^  court  may  ascertain  whether  claim  which  is  basis  of  judg^ 
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ment  against  eounty  is  legally  payable  out  of  taxes  sought  to  be  so 

applied. 

18  Wall.  112120,  21  L.  805,  BEST  v.  POLK. 

Syl.  3  (VIU,  148).    Patent  conveying  reserved  lands  is  void. 

Distinguished  in  Wallace  v.  Adams,  143  Fed.  722,  upholding  Act  of 
1902,  creating  citizenship  court,  empowered  to  review  final  judgments 
of  federal  courts  under  29  Stat.  339,  which  has  been  affirmed  by 
supreme  court. 

18  WaU.  120-125,  21  L.  821,  COFFIN  v.  OGDEN. 

Syl.  1  (Vin,  149).    Patent  infringement — Invention  as  defense. 

Approved  in  Eastern  Paper  Bag  Co.  v.  Continental  Paper  Bag  Co., 
142  Fed.  517,  upholding  Liddell  patent  No.  558,969,  for  paper-bag 
machine,  and  holding  it  infringed  by  Claussen  patent  No.  598,497. 

SyL  2  (VIII,  150).    Patent  infringement — ^Burden  of  proof. 

Approved  in  Laas  ▼.  Scott,  145  Fed.  196  (affirmed  in  Scott  v.  Laas, 
150  Fed.  765),  judgment  for  complainant  in  District  of  Columbia 
pupreme  court,  on  appeal  from  proceedings  in  patent  office,  creates 
presumption  of  priority  of  invention;  Koemer  v.  Deuther,  143  Fed. 
548,  holding  Koemer  patent  No.  392,735,  for  printers '  drying  rack,  not 
anticipated  and  infringed;  Merrimac  etc.  Mfg.  Co.  v.  Feldman,  133 
Fed.  67,  holding  Leighton  patent  No.  667,916,  for  inconvertible  couch 
bed,  void  for  anticipation. 

Syl.  3  (Vlll,  151).    Patent  infringement — ^Prior  use  as  defense. 

Approved  in  United  Shoe  Mach.  Co.  v.  Greenman,  145  Fed.  541, 
though  one  having  embodied  invention  in  machine,  whose  use  was 
abandoned,  failed  to  describe  it  in  patent  granted  to  him,  so  that 
latter  was  inoperative,  attempt  to  obtain  patent  is  evidence  that  in- 
vention was  not  abandoned;  Daniel  v.  Bestein,  131  Fed.  473,  holding 
Miller  patent  No.  524,178,  for  packing,  void  for  anticipation. 

18  Wall.  125129,  21  L.  812,  UNITED  STATES  v.  BUZZO. 

Syl.  2  (Vm,  151).    Failure  to  stamp— Intent. 

Approved  in  Territory  v.  Baca,  11  N.  M.  564,  566,  71  Pac.  462,  hold- 
ing erroneous  refusal  of  instructions  in  prosecution  for  assault  with 
intent  to  murder  that  if  defendant  cut  witness  without  intent  so  to 
do  he  is  not  guilty. 

18  Wall.  129-141,  21  L.  929,  BABTEMEYEB  v.  IOWA. 

Syl.  1  (Vm,  152).    Police  power — Begulation  of  liquor  traffic. 

Approved  in  Meyer  v.  City  of  Mobile,  147  Fed.  845,  upholding 
ordinance  licensing  beer  dealers  as  applied  to  sale  of  beer  in  bottles 
brought  from  other  states;  State  v.  Durein,  70  Kan.  29,  30,  80  Pac. 
992,  993,  upholding  constitutional  and  statutory  prohibition  against 
sale  of  liquor;  Harrell  v.  Speed,  113  Tenn.  230,  106  Am.  St.  Rep.  814, 
81  S.  W.  841,  one  running  bar  on  boat  plying  between  Arkansas  and 
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Tennessee  is  subject  to  license  tax  imposed  by  Tetitiesaee  statute  for 
ruQEing  bar  wMle  vessel  is  at  landing^  in  Tennessee;  Webster  v.  State, 
110  Tenn.  505,  82  S.  W.  1S2,  tipholding  statute  prohibiting  sale  of 
liquor  within  four  miles  of  institution  of  learning* 

Syh  2  (VIII,  153).    Bight  to  sell  liquor  not  privilege  of  citizenship. 

Approved  in  Jordan  ▼,  Evanavillc,  165  Ind*  515,  516,  517,  72  N.  E, 
545,  546,  67  U  B.  A.  613,  upholding  Burns'  Ano.  St.  1901,  §  3927. 
giving  city  power  to  require  license  to  sell  liquor  within  four  miles  of 
corporate  limitsj  State  v.  Frederickson,  101  Me.  46,  63  Atl.  539,  up- 
holding Rev,  St,  c.  29,  g  40,  declaring  certain  beverages,  including 
eider,  when  kept  with  intent  to  sell  same  for  tippling  purposes,  to  be 
Intoxicating;  Sandys  v*  Williams,  46  Or.  340,  80  Pac,  647,  upholding 
ordinance  prohibiting  sale  of  liquor  in  private  rooms. 

SyL  4  (Vni,  154),    Questions  considered  on  writ  of  error. 

Approved  iti  Cox  v.  Texas,  202  U.  S.  451,  50  L,  1101,  26  Sup.  Ct,  671, 
federal  qyestion,  though  referred  to  in  assignments  of  errors  in  state 
appellate  court  and  in  supreme  court,  not  considered  an  error  whert 
it  doGfl  uot  appear  that  state  court  considered  question. 

IB  Wall  141-151,  21  L,  824,  SYKES  v.  CHADWICK. 

Syl.  2  (Vni,  154).    Suit  by  wife  alone  respecting  dower  release. 

Approved  in  James  t.  Gray,  131  Fed.  406,  407,  65  C*  C.  A.  385,  loan 
by  wife  to  husband  from  separate  estate  is  provable  as  debt  against 
Ms  bankrupt  estate  irrespective  of  its  enforceability  under  state  laws^ 

IS  Wall,  151-155,  21  L,  775,  BATESVILLE  INST.  v.  KAUFFMAN. 

SyL  2  (Vm,  155).    Assignment  of  debt  carries  security. 

Approved  in  Kirkpatrick  v.  Eastern  M.  &  E.  Co.,  135  Fed.  149,  where 
person  executed  underwriting  agreement  with  corporation,  agreeing 
to  purchase  its  bonds,  he  to  receive  stock  as  bonus,  but  before  de- 
livery of  hoods  they  were  pledged  to  bank  together  with  assignment  of 
underwriting  agreement  but  stock  not  delivered,  bank  could  require 
receiver  to  turn  over  stock  to  it, 

18  Wall  156^162,  21  L.  860,  DAY  v.  MICOU, 
SyL  5  (VIII,  156).    Sale  of  confiscuted  property  subject  to  mortgage. 
Approved  in  Middleton  v.  Moore,  43  Or.  362,  73  Pac.  17,  under  law 

in  force  in  1897-98,  tax  deed  did  not  cut  off  lien  of  mortgage  executed 

prior  to  assessment  and  levy  of  tax, 

18  WalL  163-205,  21  L.  872,  EX  PABTE  LANGE, 

SyL  1  (VIII,  156).  Habeas  corpus  to  determine  legality  of  tm- 
prisouroent. 

Approved  in  Jamison  v.  Wimbiah,  130  Fed.  361,  graoting  habeaa 
corpus  where  petitioner  sentenced  by  police  judge  for  petty  municipal 
offense  to  seven  months  in  chain  gang;  Ex  parte  Harlan,  1  OkL  50,  27 
Pac*  921,  habeas  corpus  does  not  lie  where  trial  court  had  jurisdicUoB 
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of  subject  matter  of  indictment  and  of  person  of  accused  to  determine 
sufficiency  of  indictment  to  charge  offense. 

Distinguished  in  Whitney  v.  Dick,  202  U.  8. 138,  50  L.  965^  26  Sup.  Ct. 
584,  circuit  court  of  appeals  cannot  issue  certiorari  to  review  convic- 
tion in  inferior  federal  court  where  only  question  is  whether  punish- 
ment of  offense  is  within  federal  jurisdiction;  Ex  parte  Gfeller,  178 
Mo.  266,  77  8.  W.  557,  in  proceeding  for  discovery  of  assets  of  estate 
of  decedent,  deposition  may  be  taken. 

8yl.  6  (VIII,  160).    Double  jeopardy  prohibited. 

Approved  in  Eepner  v.  United  States,  195  U.  8.  126,  49  L.  123,  24 
Sup.  Ct.  797,  32  Stat.  691,  c.  1369,  §  5,  relating  to  double  jeopardy, 
prohibits  right  of  government  to  appeal  from  judgment  of  acquittal  in 
court  of  first  instance  in  Philippines. 

Distinguished  in  In  re  McClaskey,  2  Okl.  576,  577,  37  Pac.  857,  where 
defendant  is  convicted  and  judgment  pronounced  and  he  is  put  in 
penitentiary  and  subsequently  remanded  to  trial  court  on  ground  of 
lack  of  jurisdiction,  he  was  not  in  jeopardy. 

SyL  7  (VIII,  160).    Former  jeopardy  good  defense  to  prosecution. 

Approved  in  dissenting  opinion  in  Eepner  v.  United  States,  195  U; 
8.  134,  49  L.  126,  24  Sup.  Ct.  797,  majority  holding  32  Stat.  691,  c.  1369, 
§  5,  relating  to  double  jeopardy,  prohibits  government  from  appealing 
from  judgment  of  acquittal  in  court  of  first  instance  in  Philippines. 

Syl.  8  (Vm,  161).    Erroneous  judgment  not  void. 

Approved  in  McVeigh  v.  Bipley,  77  Conn.  141,  58  AtL  703,  where 
statute  punished  horse-stealing  by  imprisonment  and  theft  of  prop- 
erty less  than  $15  in  value  by  fine  of  not  more  than  $7,  justice  fining 
one  $5  for  stealing  $10  horse  and  committing  him  till  fine  paid  is  not 
liable  for  false  imprisonment;  dissenting  opinion  in  Eepner  v.  United 
States,  195  U.  S.  135,  49  L.  127,  24  Sup.  Ct.  797,  majority  holding  32 
Stat.  691,  c.  1369,  §  5,  relating  to  double  jeopardy,  prohibits  appeal  by 
government  from  acquittal  in  Philippine  court  of  first  instance. 

Syl.  11  (Vm,  162).  Erroneous  judgment  not  validated  by  jurisdic- 
tion. 

Approved  in  In  re  Patzwald,  5  Okl.  794,  50  Pac.  141,  upholding 
right  to  inquire  into  jurisdiction  of  court  on  whole  review  by  habeas 
corpus. 

Syl.  12  (Vm,  162).    Judgment  without  jurisdiction  is  void. 

Approved  in  Ex  parte  Bobinson,  144  Fed.  836,  where  circuit  court 
had  no  jurisdiction  over  subject  matter  of  suit,  its  adjudication  that 
party  was  in  contempt  for  violating  injunction  issued  therein  is  void; 
C.  C.  Taft  Co.  V.  Century  Sav.  Bank,  141  Fed.  371,  omission  in  petition 
in  involuntary  bankruptcy  of  allegation  that  defendant  owes  debts  to 
amount  of  over  $1,000  is  jurisdictional;  Banking  House  of  A.  Castetter 
V.  Dukes,  70  Neb.  653,  97  K.  W.  807,  where  record  shows  all  steps  by 
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which  court  of  general  jurisdiction  acquired  jnriadiction,   and  they 
ahow  on  face  lack  of  jurisdiction,  judgment  is  collaterally  attackable. 

Distinguished  in  Spriggs  v.  Commonwealth,  113  Ky.  733,  68  S.  W. 
1089,  erroneous  inatructions,  though  sufficient  to  entitle  defendant  to 
new  trial,  do  not  entitle  him  to  discharge  from  custody, 

SyL  13   (Vm,  162).     Satisfaction  of  alternato  punishment. 

Approved  in  Bx  parte  Peeke,  144  Fed.  1017,  where  petitioner  wa« 
convicted  on  five  counts,  each  charging  separate  offense,  aad  was 
sentenced  to  five  years,  and  maximum  punishment  was  two  years, 
aentence  was  void  as  to  excess  over  two  years;  In  re  McNeil^  68  Kan* 
367,  74  Pac.  1110,  where  fttatuto  fixes  puuishmeot  at  fine  or  imprison* 
meat,  one  sentenced  to  jail  and  to  pay  fine  and  to  stand  committed  till 
fine  paid  is  entitled  to  discharge  on  payment  of  fine. 

Distinguished  in  Clevenger  ▼•  Figley,  68  Kan.  707,  75  Pac.  1004, 
judgment,  in  uction  to  foreclose  mortgage  given  by  land  owner  jointly 
with  guardian  of  insane,  determining  existence  of  homestead  at  time 
mortgage  executed  is  not  collaterally  attackable. 

SyL  H  (Vm,  162),    Service  of  aentence  under  void  judgment. 
See  111  Am.  St.  Hep.  949,  note. 

18  Wall.  206-232,  21  L.  888,  THE  DELAWARE  RAII^KOAD  TAX. 

SyL  4  (VilX,  163).     Tax  exemption  mutt  dearly  appear. 

Approved  in  American  Smelting  etc.  Co.  ▼.  People,  34  Colo.  254^  82 
Pac.  536,  acts  of  1897  and  1901,  requiring  foreign  corporations  to  pay 
filing  fee  as  condition  precedent  to  doing  business  in  state,  does  not 
exempt  from  further  taxation;  dissenting  opinion  in  Blair  v.  Chkago, 
201  U.  S.  498,  50  L.  842,  26  Sup.  Ct  427,  majority  holding  right  to  use 
Chicago  streets  was  not  extended  for  ninety-nine  years,  without  refer- 
ence to  time  limit  fixed  by  city,  hj  Blinob  Act  of  February  6,  1865. 

Syl.  8  (VIII,  166).     State  taxing  power  not  extraterritorial. 

Approved  in  St.  Louis  etc.  By,  Co,  v.  Davis,  133  Fed.  634,  denying 
federal  jurisdiction  where  state  board  assessed  property  of  railroad 
at  higher  percentage  of  actnal  value  than  property  of  other  classea  is 
aaaessed. 

Syl.  12  (Vm,  167)*    Basis  of  assessment  and  tax  rate  discretionary. 

Approved  in  Michigan  K.  R.  Tax  Cases,  138  Fed.  234,  upholding 
Mich,  Pub.  Acta  1901,  p.  236,  providing  for  taxation  of  railroad  prop- 
erty by  state  assessors  by  ascertaining  average  rate  of  taxation  of 
other  property  by  means  of  reports  of  local  taxing  bodies;  Kersey  v, 
Terre  Haute,  161  Ind.  474,  68  N.  E,  1029,  upholding  city  ordinance 
taxing  vehicles  using  streets  but  omitting  street-cars,  automobilcB  and 
vehicles  of  nonresidents. 

Syl.  13  (VIII,  167),    Corporate  tax  on  basis  of  capital  stock. 
Approved  in  State  v.  Canadian  Pac.  By,  Co.,  100  Me,  207,  60  Atl. 
903,  upholding  Eev.  St,  1883,  c.  6,  §  42,  as  amended  in  1901,  imposing 
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excise  tax  on  railroads  based  on  average  gross  receipts  per  mile  of  road 
operated;  Chicago  etc.  B.  Co.  v.  State,  128  Wis.  590,  108  N.  W.  562^ 
upholding  Wis.  Laws  1903,  c.  315,  p.  491,  relating  to  taxation  of  rail- 
roads on  nnit  system. 

S7I.  14  (Vm,  167).  Railroad  tax  based  on  capital  stock — ^Fran- 
chise. 

Approved  in  People  ▼.  Beardon,  184  N.  Y.  455,  112  Am.  St.  Bep» 
644,  77  N.  E.  978,  upholding  Laws  1905,  pp.  474,  477,  c  241,  §§  315^ 
324,  imposing  tax  on  transfers  of  corporate  stock. 

18  Wall.  233236,  21  L.  902,  CHICAGO  CITY  BAILWAY  00.  v.  AL- 
LERTON. 

Syl.  2  (VIII,  169).  Corporations — Stockholders  alone  can  increase 
capital. 

Distinguished  in  Bumes  ▼.  Bumes,  132  Fed.  497,  solvent  corporation 
which  accepted  transfer  of  its  own  stock  under  its  agreement  to  pay 
annuity  to  former  owners  and  received  dividends  thereon  cannot  avoid 
contract  as  ultra  vires. 

Byl.  4  (Vm,  169).  Consent  of  stockholders  necessary  to  change 
purpose.    See  103  Am.  St.  Bep.  559,  note. 

18  Wall.  237254,  21  L.  827,  MEBCANTILE  MUTUAL  INSUBANCB 
CO.  V.  FOLSOM. 

Syl.  1  (Vin,  170).    Findings  on  waiver  of  jury. 
Approved  in  Paul  v.  Delaware  etc  B.  Co.,  130  Fed.  952,  following 
rule. 

Syl.  3  (Vm,  171).    landing  of  court  equivalent  of  special  verdict. 
Approved  in  Paul  v.  Delaware  etc.  B.  Co.,  130  Fed.  956,  following 
rule. 

Syl.  4  ( VllI,  171).    Be  view  of  general  findings  of  court. 

Approved  in  Streeter  v.  Sanitary  Dist.  of  Chicago,  133  Fed.  126,  128, 
66  C.  C.  A.  190,  and  Paul  v.  Delaware  etc.  B.  Co.,  130  Fed.  953,  954, 
956,  both  following  rule;  West  v.  Houston  Oil  Co.,  136  Fed.  350,  69  C. 
C.  A.  169,  applying  rule  in  trespass  to  try  title. 

Syl.  6  (Vni,  171).    Nonsuit  in  federal  court — Exceptions. 

Approved  in  Paul  v.  Delaware  etc.  B.  Co.,  130  Fed.  955,  following 
rule;  United  States  Fidelity  etc.  Co.  v.  Board  of  Commrs.,  145  Fed. 
151,  refusing  to  review  judgment  in  action  on  fidelity  bond  tried  with- 
out jury. 

Syl.  8  (Vm,  171).    Scope  of  review  of  court's  special  findings. 

Approved  in  Paul  v.  Delaware  etc.  B.  Co.,  130  Fed.  956,  following 
rule;  Jones  v.  United  States,  135  Fed.  519,  68  C.  C.  A.  68,  making  of 
•pecial  findings  by. federal  court  on  waiver  of  jury  is  governed  by 
Bev.  St.,  §§  649,  700,  and  not  by  state  statutes. 
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18  Wall,  255-272,  21  K  835,  HENSHAW  ▼.  BISSELL. 

SyL  5  {Vm,  172).    Priority  between  floating  grants. 

Approved  in  Catron  v.  Langhliii,  11  N.  M.  633,  72  Pac.  32,  wliere 
surveyor  general  of  New  Mcadco  declared  Mexican  grant  good  and  valid 
and  recommended  it  to  Congress  for  confirmation  without  limitation  as 
ta  quantity,  congressional  confirmation  adjudicates  validity  o£  title 
for  all  land  claimed. 

Syl,  1>  (VIII,  173),  Limitations  daring  land  confirmation  proceed- 
ings. 

Approved  in  Tyee  ConaoL  Min,  Co.  v.  Langatedt^  136  Fed.  128,  69 
<3,  C.  A.  548;  there  ia  no  disseisin  sufficient  to  start  operaiion  of 
limitations  as  against  locator  of  mining  claim  prior  to  issuance  of 
patent 

SyL  10  (VXQ,  173).    Doctrine  of  equitable  estoppeL 
Approved  in  Wiser  v.  Lawler,  7  Ariz.  101,  62  Pac.  703,  holding  de- 
fendants not  estopped  to  assert  title  to  mine  contracted  to  be  sold 
under  agreement  reserving  title  till  fall  payment. 

Distinguished  in  dissenting  opinion  in  Grice  v.  Woodworth,  10 
Idaho,  474,  109  Am.  St.  Eep.  214,  80  Pac.  917,  69  L.  B.  A,  584,  majority 
holding  where  husband  and  wife  entered  into  oral  contract  for  sale 
of  homestead  and  purchaser  took  possession,  paid  price  and  made  im- 
provements with  knowledge  and  consent  of  wife,  they  must  execute 
conveyance. 

18  Wall.  272-307,  21  L.  841,  ATKINS  t.  THE  DISINTEGRATING  CO. 

8yL  3  (VlUy  175).    Statutory  construction — Pari  materia — Context. 

Approved  in  Pitts  v.  Logan  County,  3  Okl.  740,  41  Pac.  591,  clerks 
of  territorial  district  courts  must  account  to  secretary  of  treasury  for 
all  fees  earned  by  them  aa  such  clerks, 

18  Wall.  307-317,  21  L.  759,  LAMB  v.  DAVENPOET. 

Syl.  2  (VIII,  176).     Sale  of  settler's  possessory  rights. 

Approved  in  Coleman  v.  Territory,  5  Okl.  204,  47  Pac.  1080,  it  is 
forgery  to  procure  another  to  make  and  counterfeit  order  to  register 
of  laod  office  to  dismiss  pending  land  contest;  Tecumseh  State  Bk.  v. 
Maddox,  4  Okl,  594,  4G  Pac.  567,  relinquishment  of  preferential  right 
to  entry  on  public  lands  and  agreement  to  sell  personalty  thereon  are 
good  consideration  for  assignment  of  moneys;  City  of  Guthrie  t, 
JJeamer,  3  Okl.  662^  41  Pac.  650,  where  survey  and  plat  for  townsite 
made  and  adopted  by  inhabitants  prior  to  townaito  act  of  18^0,  and 
afterward  Secretary  of  Interior  adopted  plat,  individual  claims  to 
atreets  and  alleys  were  devested;  McKennon  v.  Winn,  1  Okl.  335.  33 
Pac.  585,  22  L.  B,  A.  501,  enforcing  specific  performance  of  agreement 
whereby  townsite  claimant  agreed  to  acquire  title  to  townsite  lot  for 
joint  benefit  of  himself  and  plnintiff  in  consideration  of  latter  paying 
for  fences  and  house;  Waring  t.  Loomis^  35  Wash.  90^  76  Pac.  512^ 
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contract  between  joint  occupiers  of  government  land  with  intent  to 
acquire  title  thereto,  stipulating  for  payment  of  sum  by  one  to  an- 
other as  part  of  expense  of  erecting  dwelling,  and  providing  that  one 
shall  occupy  dwelling  and  acquire  title  for  other  to  extent  of  his 
interest,  is  based  upon  good  considerations. 

18  Wall.  317-322,  21  L.  784.    SNOW  v.  UNITED  STATES. 

Syl.  2  (VIII,  177).    Organic  act  rules  territories. 

Approved  in  Ex  parte  Haly,  1  Okl.  14,  25  Pac.  515,  under  Organic 
Act,  §  10,  United  States  commissioner  may  commit  one  charged  with 
assault  to  custody  of  marshal. 

18  Wall.  322-331,  21  L.  763,  WESTBAY  ▼.  UNITED  STATES. 

Syl.  1  (Vni,  177).    Notice  of  liquidation  of  duties  unnecessary. 

Approved  in  Eahn  v.  Herold,  147  Fed.  580,  where,  at  time  executors 
paid  inheritance  tax  on  life  estate  under  protest,  they  did  not  know 
life  tenant  had  died,  payment  was  not  voluntary. 

18  WaU.  332-342,  21  L.  933,  COOK  v.  TULLIS. 

SyL  1  ( Viil,  178).  Batification  of  agent's  act  equivalent  to  author- 
ity. 

Approved  in  Stickley  v.  Widle,  122  Iowa,  402,  98  N.  W.  136,  where 
wife  fails  to  ratify  husband's  oral  contract  for  sale  of  homestead  until 
after  its  abandonment  and  after  its  attachment  by  husband's  creditors, 
her  ratification  does  not  prejudice  creditors. 

Syl.  2  (Vm,  179).  Bankruptcy — ^Fair  exchange  of  values  by  in- 
solvent. 

Approved  in  Tomlinson  v.  Bank  of  Lexington,  145  Fed.  828,  where 
manufacturiDg  concern  made  overdrafts  under  agreement,  whereby 
subsequent  deposits  applied  in  payment  thereof,  deposits  so  made  and 
applied  in  payment  of  overdrafts  made  in  due  course  of  business  are 
not  preferences. 

Syl.  4  (Vni,  180).    Bankruptcy  trustee's  title  subject  to  claims. 

Approved  in  Smith  v.  Au  Gres  Twp.,  150  Fed.  264,  witness  may 
testify,  after  death  of  bankrupt,  to  admissions  made  by  bankrupt 
concerning  his  estate  while  he  was  yet  owner  thereof;  Page  Co.  v. 
Bose,  130  Iowa,  299,  106  N.  W.  745,  where  county  treasurer  deposited 
tax  receipts  with  bank  for  collection  and  bank  collected  same  and 
credited  same  to  treasurer  in  representative  capacity,  county  was  en- 
titled to  preference  on  bank's  insolvency. 

Distinguished  in  Kimmel  v.  Bean,  68  Kan.  603,  75  Pac.  1120,  64  L. 
B.  A.  785,  bank  receiving  from  agent  for  deposit  in  own  name  money 
of  principal,  without  notice  of  agency,  may  apply  deposit  to  over- 
draft. 
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8yl,  5  (Vni,  181).    Following  trust  fundi* 

Approved  in  Smith  v.  An  Gich  Twp.,  150  Fed,  265,  where  bankrupt, 
who  was  township  trustee,  used  township  money  to  buy  goods  for  sale 
in  his  business  and  mingled  them  with  other  goods,  township  had 
equitable  lien  on  proceeds  of  sale  of  stock  by  bankrupt's  trustee  for 
amount  appropriated;  United  States  v.  Tburston  Co*,  143  Fed.  290, 
proceeds  of  sales  of  lands  allotted  to  Inilians  by  Indian  heirs  of 
allottees  under  32  Stat*  245,  c.  8S8,  §  7,  which  have  been  deposited  in 
bank  to  credit  of  heirs,  are  exempt  from  state  taxation* 

18  WalL  350-375,  21  L.  959,  GALPIK  v.  PAGE. 

SyL  2  (VlU,  183).     Presumptions  in  favor  of  jurisdiction. 

Approved  in  Woodworth  t.  McKee,  126  Iowa,  716,  102  N.  W.  777, 
where  certificate  to  judgment  record  of  sister  state  court  shows  court 
was  court  of  record,  mere  denial  of  its  jurisdiction  does  not  cast 
burden  of  proving  its  existence  on  one  relying  on  Judgment;  Russell  v. 
Houston,  115  Tenn.  541^  91  B*  W.  194,  where  papers  in  case  have  dis- 
appeared from  clerk's  office  and  cannot  be  found,  inal  decree  and 
entries  on  docket  are  admissible  to  show  former  adjudication;  Clark 
▼.  Eltinge,  38  Wash.  381,  107  Am.  St  Eep.  858,  80  Pac.  558,  whether 
record  of  foreign  judgment  is  properly  authenticated  is  for  trial  court. 

SyL  3  (VIII,  183).  Fresumptionj  as  to  jurisdiction  of  superior 
courts. 

Approved  in  Johnson  ▼.  Hunter,  147  Fed.  137,  139,  under  Arkansas 
Laws,  1895,  p.  88,  for  enforcement  of  payment  of  levee  taxes,  affi- 
davit that  defendant,  proceeded  against  as  unknown  owner,  is  non- 
resident of  county  and  absent  therefrom  and  that  land  is  unoccupied 
is  prerequisite  to  service  by  publication;  Alaska  Commercial  Co.  v. 
Debney,  2  Alaska,  319,  under  statutes  of  Yukon  Territory  providing 
for  service  on  agent  where  defendant  is  out  of  territory,  where  de- 
fendant gave  brother  power  of  attorney  to  transact  his  business, 
service  on  brother  while  he  was  not  transacting  any  buFiness  for  de- 
fendant is  void;  Gulling  v.  Washoe  Co,  Bank,  28  Nev.  488,  82  Pac,  802, 
answer  directed  against  complainant,  but  which  seeks  affirmative  relief 
against  eodefendant,  raises  no  issue  as  to  latter  where  it  is  not  served 
on  him,  and  he  does  not  answer  or  demur,  and  judgment  granting 
affirmative  relief  is  not  res  adjudicata  as  against  codefeodant;  Turner 
▼.  Barraud,  102  Va.  329,  331,  46  S.  E.  319,  321,  where  only  mention  of 
one  infant  defendant,  as  shown  by  record,  is  in  bill  and  in  caption  of 
answer  of  guardian  appointed  for  other  infant  defendants,  whose  in- 
terests are  adverse  to  former,  use  of  words  *Mnfant  defendants^'  in 
decree  is  not  treatment  of  former  as  party  to  suit. 

Distinguished  in  Taylor  v.  Huntington,  34  Wash.  459,  75  Pac,  1105, 
court  of  general  jurisdiction  foreclosing  tax  lien  cannot  be  vacated 
on  ground  that  affidavit  for  publication  of  notice  was  defective,  and 
it  did  not  appear  that  holder  of  delinquency  certificate  had  paid  ac* 
cruod   taxes. 
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8yl.  4  (VIII,  184).  Scope  of  presumption  as  to  jurisdiction  of  sn* 
perior  court. 

Approved  in  First  National  Bank  v.  Eastman,  144  Cal.  491,  103  Am. 
St.  Bep.  95,  77  Pac.  1045,  judgment  on  personal  service  outside  state 
on  nonresident  pursuant  to  Code  Civ.  Proc,  §  413,  is  void  except  as  to 
disposition  of  property  seized  thereunder;  Comeskj  v.  Suffem,  179  N. 
T.  398,  72  N.  £.  322,  where  claimant  petitioned  court  to  appoint  com- 
missiouers  to  award  damages  for  change  of  street  grade,  and  answer 
denied  all  facts  except  village's  jurisdiction  over  street  and  alleged 
waiver  of  claim  by  petitioner,  award  made  without  opportunity  to 
Tillage  to  prove  issues  raised  by  answer  is  void. 

Syl.  6  (Vm,  186).    Statutes  authorizing  constructive  service. 

Approved  in  Cohen  v.  Portland  Lodge  of  Elks,  144  Fed.  269,  up- 
holding sufficiency  of  affidavit  for  publication  of  summons  in  action 
to  foreclose  mortgage;  Clay  v.  Bilby,  72  Ark.  108,  78  S.  W.  751,  in 
proceediugs  for  sale  under  overdue  tax  act  of  1881,  affidavit  of  pub- 
lication of  warning  order  not  insufficient  on  collateral  attack  for  fail- 
ure of  affiant  to  state  that  he  was  publisher,  that  paper  published  in 
county  or  that  it  had  bona  fide  circulation  in  county  for  one  month 
prior  to  first  publication;  Eerns  v.  McAulay,  8  Idaho,  565,  69  Pac. 
540,  where  service  of  summons  on  nonresident  is  made  by  publication 
and  his  property  within  state  is  attached,  and  personal  judgment  there- 
after entered,  judgment  is  valid  as  against  property  attached. 

Distinguished  in  McHatton  ▼.  Bhodes,  143  Cal.  280,  101  Am.  St.  Bep. 
125,  76  Pac.  1038,  presumption  is  in  favor  of  jurisdiction  of  court  of 
general  jurisdiction  to  render  judgment  where  service  had  by  publica- 
tion. 

Syl.  7  (Vni,  187).    Becords  must  show  special  jurisdictional  facts. 

Approved  in  dissenting  opinion  in  Clay  v.  Bilby,  72  Ark.  115,  78 
8.  W.  754,  majority  holding  in  proceedings  for  sale  of  land  under 
overdue  tax  act  of  1881,  affidavit  of  publication  of  warning  order  not 
insufficient  on  collateral  attack  for  failure  of  affiant  to  state  that  he 
was  publisher  of  paper,  that  it  was  published  in  county  and  that  it  had 
bona  fide  circulation  therein  for  one  month  prior  to  first  publication; 
dissenting  opinion  in  Indiana  Trust  Co.  v.  Byram,  36  Ind.  App.  25,  72 
N.  E.  677,  majority  holding  that  where  decedent  had  been  claimant's 
agent  to  make  investments  and  take  notes,  and  on  decedent's  death 
note  found  payable  to  claimant  with  indorsements  of  payments  on  it, 
and  claimant  had  no  knowledge  of  it,  presumption  that  decedent  held 
note  as  agent. 

Distinguished  in  Taylor  v.  Huntington,  34  Wash.  458,  75  Pac.  1105, 
judgment  of  court  of  general  jurisdiction  foreclosing  tax  lien  cannot  be 
vacated  on  ground  that  affidavit  for  publication  of  notice  was  defective 
and  it  did  not  appear  that  holder  of  delinquency  certificate  had  paid 
accrued  taxes. 
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18  Wall  375-391,  21  L.  868,  TIFPANY  t.  BOATMAN  ^S  INSTITU- 
TION. 

Syh  9  (Vm,  190).     Bankruptcy— Bona  flde  mortgage. 

Approved  in  In  re  Clifford,  136  Fed,  477,  under  Comp.  St.  1901,  p. 
Z4A9,  recording  of  mortgage  given  for  present  coctideration  prior  to 
commencement  of  baiikniptcj  proceedings  ia  aufficieni;  Crim  v,  Wood- 
ford, 136  Fed,  41,  68  C,  C,  A.  584,  liena  given  hj  insolvent  within  four 
months  prior  to  bankruptcy  to  secure  preaent  loans,  valid  under  state 
laws,  are  not  preferencea,  though  lender  knew  borrower  had  over- 
draft; In  re  Peaae,  129  Fed.  448,  where  trust  company,  through  its 
attorney,  who  also  represented  other  creditors,  made  loan  to  insolvent 
merchant  secured  by  mortgage  on  goods,  with  which  certain  creditors, 
including  clients,  paid  in  full,  and  company  sold  out  stock  on.  next 
day  under  mortgage,  mortgage  was  illegal  preference. 

Syl.   10   (Vm,  190),    Bankruptcy— Advances  to  debtor. 

DistiDguished  in.  In  re  Moody,  134  Fed.  633,  where  bankrupt  mer- 
chant sold  stock  to  £rm  in  exchange  for  farm  taken  in  wife^s  name 
and  for  further  conflideration  of  payment  of  debt  due  to  bank,  of 
which  partners  were  officers,  transfer  was  illegal  preference;  In  re 
Pease,  129  Fed.  451,  452,  where  trust  company,  through  its  attorney, 
who  also  represented  other  creditors,  made  loan  to  insolvent  merchant 
••cured  by  mortgagee  on  goods,  with  which  certain  creditors,  includ- 
ing clients,  paid  in  fullj  and  company  on  next  day  sold  stock  under 
mortgage^  mortgage  was  illegal  preference. 

(Vm,  1890  Miscellaneous.  Cited  in  In  re  Btem,  144  Fed.  058, 
defense  of  usury  is  available  to  debtor  *a  trustee  in  bankruptcy. 

18  Wall,  391409,  21  L.  944,  TBABK  v.  MAOUIEK 

SyL  6  (Vin,  191).     Prohibition  against  tax  im  muni  ties. 

Approved  in  Lake  Drummond  Canal  Co,  v.  Commonwealth,  103  Va. 
355,  49  8.  E,  512,  corporation  created  under  Code  1887,  §  1234,  on 
purchase  of  property  of  another  corporation  on  foreclosure,  cannot 
claim  tax  immunity  granted  to  original  corporation  prior  to  con- 
stitution. 

18  Wall,  409-413,  21  L.  862,  TIFPANY  v.  BANK  OF  MISSOUEL 
SyL  2  (VHI,  192).  Statute  penalizing  usurious  interest. 
Approved  in  Keppel  v.  Tiffin  Sav.  Bank,  197  U.  8.  362,  49  L,  792, 
25  Bup.  Ct.  443,  creditor  of  bankrupt  who  baa  in  good  faith  received 
preference,  voidable  solely  because  given  within  four  mouths,  and  has 
retained  it  until  deprived  of  it  by  order  of  court,  may  prove  his  debt; 
In  re  Worth,  130  Fed.  930,  under  Iowa  Code,  1897,  §  3041,  making 
usurious  contracts  voidable  only  to  extent  of  usurious  interest,  cred- 
itors of  bankrupt  cannot  plead  usury  against  claim  of  another  creditor. 
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18  Wall  436-457,  21  L.  779,  LUCAS  v.  BROOKS. 

Syl.  1  (Vin,  194).    Tenant  estopped  to  denj  landlord's  title. 

Approved  in  Bullard  t.  Hudson,  125  Ga.  397,  54  S.  E.  134,  where 
possessor  of  premises  agrees  to  pay  party  rent  for  them,  he  cannot  set 
np  title  adverse  to  landlord,  even  after  expiration  of  term,  without  first 
surrendering  premises ;  Hodges  v.  Waters,  124  Ga.  233,  110  Am.  St.  Bep. 
167,  52  S.  £.  163,  1  L.  B.  A.  (N.  S.)  1181,  where  tenant  in  possession 
agreed  to  pay  rent  to  another  than  his  landlord  for  given  time,  no  promise 
to  pay  rent  after  expiration  is  implied  though  he  remain  in  possession; 
Hagar  v.  Wikoff,  2  Okl.  585,  39  Pac.  282,  applying  role  where  wife 
rented  townsite  lot  and  husband  resided  there  with  her. 

Syl.  9  (Vm,  195).    Objections  to  instructions  must  be  specific. 

Distinguished  in  Bhea  v.  United  States,  6  Okl.  257,  50  Pac.  994,  up- 
holding sufilciency  of  exception  to  separate  instructions  where  record 
shows  that  to  giving  of  each  and  every  and  all  of  said  instructions  de- 
fendant excepted  separately  at  the  time. 

Syl.  11  (VIII,  195).    Wife's  lease  inuring  to  husband's  benefit. 
Approved  in  Hagar  v.  Wikoff,  2  Okl.  586,  39  Pac.  283,  applying  rule 
where  wife  rented  townsite  lot  and  husband  resided  there  with  her. 

18  Wall.  457-471,  21  L.  897,  THOMPSON  v.  WHITMAN. 

Syl.  1  (Vni,  195).    Foreign  judgment— Full  faith  and  credit. 

Approved  in  National  Exchange  Bank  v.  Wiley,  195  U.  S.  269,  270, 
49  L.  190,  25  Sup.  Ct.  70,  judgment  taken  under  warrant  of  attorney, 
annexed  to  note  authorizing  confession  of  judgment  in  favor  of  holder, 
is  collaterally  attackable  in  suit  in  another  state  on  ground  that  one  in 
whose  favor  it  was  rendered  was  not  holder  because  he  was  not  real 
owner  of  note.. 

Syl.  5  (VIII,  197).    Conclusiveness  of  foreign  judgment — Becitals. 

Approved  in  Cooper  v.  Brazelton,  135  Fed.  479,  68  C.  C.  A.  188,  pros- 
ident  of  bank  to  which  borrowing  members  of  foreign  building  associa- 
tion paid  dues  to  be  forwarded  to  home  office  wcs  not,  after  bank  ceased 
to  do  business  for  it,  agent  of  association  for  purpose  of  service  of 
process;  In  re  Culp,  2  Cal.  App.  81,  83  Pac.  94,  under  Code  Civ.  Proc, 
S9  1915,  1916,  personal  judgment  of  another  state  is  collaterally  attack- 
able on  ground  of  lack  of  jurisdiction  though  judgment  recites  due  no- 
tice; Watkinson  v.  Watkinson,  67  N.  J.  Eq.  155,  58  Atl.  389,  defend- 
ant in  divorce  decree  may  set  aside  decree,  where  neither  spouse  had 
domicile  in  state  and  defendant  served  outside  of  state  did  not  appear; 
In  re  Box's  Will,  127  Wis.  270,  106  N.  W.  1065,  where  copy  of  will  ad- 
mitted to  probate  in  another  state  and  of  record  showing  its  admission 
to  probate  not  authenticated  as  required  by  statute,  county  court  has  no 
jurisdiction  to  admit  it  to  probate;  dissenting  opinion  in  Haddock  v. 
Haddock,  201  U.  S.  608,  50  L.  885,  26  Sup.  Ct.  225,  majority  holding, 
mere  domicile  within  state  of  one  spouse  does  not  give  court  jurisdic- 
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tion  to  render  divorce  decree  enforceable  in  otber  statei  against  non^ 
reeident  DODappearing  defendant  served  bj  publication;  dissenting  opin* 
ion  in  United  States  v.  Ju  Toy,  198  U.  S.  275,  277,  49  L.  1049,  1050^ 
25  Sup.  Ct.  644,  majority  holding  deeision  of  Secretary  of  Commerce 
affirming  denial  by  immigration  officers  of  right  of  Chinese  to  enter  is 
conclusive  on  habeas  corpus  ^hen  citizenship  is  ground  on  which  right 
of  entry  claimed;  dissenting  opinion  in  Jordan  v,  Chicago  etc.  Ey.  Co., 
125  Wis.  592,  110  Am.  St.  Rep.  865,  104  N.  W.  807,  1  L.  R.  A.  (N.  S.) 
885,  majority  holding  determination  of  county  court  on  petition  by  pub- 
lic administrator  for  letters  that  decedent  left  property  in  state  is  not 
collaterally  attackable.     See  103  Am,  St.  Eep.  308,  note. 

Distinguished  in  Cohen  v.  Portland  Lodge,  142  B.  P.  O.  E.,  140  Fed. 
775,  domestic  judgment  is  not  conclusive  against  defendant  who  was  not 
served  or  did  not  appear  or  was  not  defaulted;  Cujkendall  v.  Doe,  129 
Iowa»  457,  105  N«  W.  700,  where  judgment  regularly  confessed  under 
warrant  of  attorney  and  entered  in  court  of  state  where  debtor  resided  at 
time  of  execution  and  in  accordance  with  its  laws,  it  is  enforceable  here 
though  judgments  so  confessed  not  permitted  by  our  law. 

87 1.  8  (VIII,  199).     Judgments  without  jurisdiction  are  void. 

Approved  in  Bee  man  v.  Kttzman,  124  Iowa,  89,  99  N,  W.  172,  where 
husband  went  to  another  state  with  no  intention  of  remaining  there  and 
sued  for  divorce  immediately  after  residing  there  jurisdictional  period 
and  left  immediately  after  procuring  decree,  wife  not  appearing,  court 
had  no  jurisdiction. 

Syl.  9   (VIII,  200).     Inquiry  into  jurisdiction — Foreign  judgment. 
Approved  in  Phoenix  Bridge  Co*  ▼,  Castleberry,  131  Fed.  177,  65  C. 
C,  A.  481,  determi  fling  priority  of  jurisdiction  over  administration  of  es- 
tate under  South  Carolina  statute. 

18  Wall.  493-509,  21  L.  904,  CLABKE  ▼.  BOOKMAN. 

SyK  1  (VIII,  202).     Construction  of  wills — Surrounding  circumstances. 

Approved  in  Robinson  v.  Bonnparte,  102  Md.  70,  61  All.  215,  where 
testator  directed  trust  to  continue  for  twenty  years  after  his  death  and 
death  of  wife  and  that  trustees  should  apply  rents  to  support  of  wife 
for  life  and  after  her  death  to  support  of  childrerj,  trust  continued  for 
twenty  years  after  death  of  widow;  Darnell  v.  LaiTerty,  1J3  Mo.  App. 
803,. 88  8.  W.  701,  admitting  parol  e%adence  to  show  what  animals  re- 
ferred to  in  memoranda  of  sale  describing  them  as  ''ten  head  of  cows 
and  heifers." 

Syl.  6  (VI 11,  202).     Limitations— Trustee  closing  trust. 

Approved  in  Kansas  City  etc.  By,  Co.  ▼,  Stevenson,  135  Fed,  657, 
where  defendant  ©n  resigning  presidency  of  railroad  retained  title  to 
property  which  had  been  donated  to  aid  mi  Iron  d,  claiming  it  was  his 
i>wn^  ten  years'  delay  in  enforcing  trust  bars  right. 
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18  WaU.  516-546,  21  L.  908,  CHAFFEE  t.  UNITED  STATES. 

S7L  2  (VIII,  204).    Debt  for  recoverj  of  statutorj  penalty. 

Approved  in  In  re  Seagraves,  4  OkL  433,  48  Pac.  275,  since  penaltf 
provided  for  in  Bev.  St.  U.  S.,  9  2148,  is  recoverable  in  action  of  debt, 
one  prosecuted  eriminallj  for  violation  of  said  act  cannot  be  imprisoned 
until  fine  is  paid. 

SyL  4  (VIII,  204).    Judgment  in  debt  for  statutory  penalty. 

Approved  in  United  States  v.  Chicago  etc.  By.  Co.,  143  Fed.  355,  in 
joint  actions  against  two  or  more  railroads  to  recovery  penalty  for  vio- 
lation of  Safety  Appliance  Act  there  may  be  recovery  against  all  or  any 
of  defendants  according  to  proofs. 

Syl.  6  (Vin,  204).    Entries  in  account-books  as  evidence. 

Approved  in  Bosenthal  v.  McGraw,  138  Fed.  725,  testimony  of  witness 
as  to  indebtedness  based  on  his  exaniination  of  charges  in  account-books 
which  were  not  made  by  him  is  inadmissible. 

Syl.  8  (Vin,  205).    Burden  of  proof— Bevenue  penalties. 

Approved  in  State  v.  Chicago  etc.  By.  Co.,  122  Iowa,  25,  26,  101  Am. 
St.  Bep.  254,  96  N.  W.  905,  burden  on  state  of  proving  that  engineer 
was  liable  to  penalty  imposed  by  Code,  9  2073,  for  failure  to  stop  train 
before  crossing  intersecting  railroad  on  same  level,  not  shifted  by  proof 
that  train  did  not  stop;  State  v.  Weckert,  17  8.  D.  206,  95  N.  W.  925, 
holding  erroneous  instruction  in  prosecution  for  larceny  as  casting 
burden  that  property  was  taken  under  honest  claim  of  ownership  on 
defendant. 

18  WaU.  549-552,  21  L.  786,  TACEY  v.  IBWIN. 
,      Syl.  2  (Vni,  206).     Tender  of  tax. 

Distinguished  in  United  States  v.  Ed.  S.  Hartwell  Lumber  Co.,  142  Fed. 
437,  where  at  time  of  tendering  entry  of  goods  importers  had  no  right 
to  have  it  accepted,  government  not  estopped  because  collector's  refusal 
on  wrong  grounds  misled  importers  into  failing  to  renew  tender  on 
proper  occasion. 

18  WaU.  553-587,  21  L.  914,  CASE  OF  SEWING  MACHINE  COS. 

Syl.  2  (VIII)  208).     Citizenship — Joint  plaintiffs  and  defendants. 

Approved /in  Sweeney  v.  Ckrter  OU  Co.,  199  U.  S.  257,  50  L.  180,  26 
Sup.  Ct.  55,  two  citizens  of  different  states  may  sue  citizen  of  third 
state  in  district  of  latter 's  residence  under  act  of  1887,  as  amended  in 
1888. 

Syl.  8  (Vm,  209).    Bemoval  of  causes — Joint  parties. 

Distinguished  in  Boatmen's  Bank  v.  Fritzlen,  135  Fed.  664,  68  C.  C. 
A.  288,  where  biU  discloses  separable  controversies,  and  if,  when  parties 
are  arranged  upon  opposite  sides,  either  controversy  is  wholly  between 
citizens  of  different  states,  suit  is  removable  under  act  of  1887. 


Notes  Qn  U.  S.  Beporti. 


18  Wall.  589  648 


as  Wall.  589*598,  21  L.  923,  BULLABD  t,  NATIONAL  EAGLE  BANK 
Syl.  2  (Vni^  211)*  Implication  from  general  words  of  Btatute. 
Approved  in  Wilson  t.  Langliorae,  102  Va.  636,  47  8.  E.  873,  wher« 
testator  devised  realty  to  danghter  in  trust  with  remainder  to  children 
lunrivijjg  her,  but  did  not  authorize  trustee  to  make  loana  to  remainder* 
man,  loan  hj  trustee  to  remainderman  does  not  charge  hla  interest  in 
estate  with  Men. 

Syl.  3   (Vin,  211).     National  bank  by-law- Lien  on  stock. 

Approved  in  Third  Nat.  Bank  v.  Buffalo  German  Ins.  Co.,  193  U.  8. 
592,  48  L.  805,  24  Sup.  Ct.  524,  hoMiog  void  national  bank's  by-law 
prohibiting  transfer  of  stock  of  one  indebted  to  bank  without  consent  of 
directors;  Bridges  v.  National  Bank  of  Troy,  185  N.  Y.  149,  77  N.  E. 
1006,  where  assignor  in  aBeignment  for  benefit  of  creditors  was  indebted 
to  bank  as  indorser,  and  after  assignmeDt  bank  went  into  liquidation, 
in  action  by  assignee  against  bank  to  recover  assignor's  distributive 
share  of  assets,  assignor's  debt  to  bank  cannot  be  set  off. 

18  Wall.  626  628,  21  L.  938,  DAVENPORT  v.  BOWS. 

SyL  1  (Vm,  214).     Stockholder  suing  for  corpora tion^Parties. 

Approved  in  Doctor  v.  Harrington,  196  U.  S.  588,  49  L,  610,  25  Sup. 
Ct.  355,  fact  that  ultiirate  interest  corporation  defen<Iant  may  be  same 
as  complaining  stockholders'  does  not  require  alignment  of  corporation 
with  complainants  for  purpose  of  federal  jurisdiction  where  corporate 
control  is  antagonistic;  Kidd  ▼.  New  Hampshire  Traction  Co.,  72  N.  H. 
286,  56  AtL  469,  66  L.  K,  A.  674,  stockholders  in  foreign  corporation 
may  sue  for  its  property  in  state  though  it  is  not  served  witb  process 
in  state  and  does  not  appear;  Hearst  v.  Putnam  Min.  Co,f  28  Utah^  196, 
107  Am.  St.  Rep.  698,  77  Pac.  757,  where  corporation  has  sold  property, 
stockholders  cannot  sue  to  cancel  conveyance  on  ground  of  fraud  giving 
right  to  trust  in  thetr  favor.     See  97  Am.  St.  Rep.  46,  note. 

18  Wali  628,  629,  21  L,  813,  ST.  CLAIB  COUNTY  v.  LOVINGSTON. 

Syl.  2  (Vni,  215).     What  is  final  judgraent. 

Approved  in  Clement  v.  Wilson,  135  Fed.  750,  68  C.  C.  A.  387,  or- 
der setting  aside  verdict  and  granting  new  trial  is  not  &ial  reviewable 
order. 

18  Wall.  629  635,  21  L.  927,  GRAY  v.  HOLLO. 

Syl.  2  (YlII,  216).     Bankruptcy—Setoff  of  debts. 

Approved  in  In  re  Shults,  132  Fed.  575,  solvent  partnership  Indebted 
to  bankrupt  cannot  set  off  against  such  indebtedness  claim  due  from 
bankrupt  estate  to  one  of  partners. 

18  Wall.  635-642,  21  L.  866,  BABTHOLOW  v.  BEAN. 

Syl.  1  (VIII,  216),     Bankruptcy — Payment  as  preference. 

Approved  In  In  re  George  M.  Hill  Co.,  130  Fed.  319,  66  L.  R.  A.  68, 
payment  to  bank  by  insolvent   wi.biii  lour  months  prior  to  bankruptcy 


18  WalL  648-661  Notei  on  U.  8.  Beporto.  630 

of  notes  given  to  third  person  but  which  have  been  indorsed  to  bank 
is  preference  under  Bankr.  Act,  S  60a;  Capital  Nat.  Bank  v.  Wilkerson, 
36  Ind.  App.  479,  481,  75  N.  E.  841,  preference  not  affected  hj  fact  that 
at  time  of  payment  creditor  held  securities  largely  in  excess  of  debt; 
Harris  v.  Second  Nat.  Bank,  110  Tenn.  245/  75  S.  W.  1054,  bankruptcy 
trustee  is  not  precluded  from  recovering  from  payee  in  note  money  paid  . 
by  bankrupt  on  note  within  four  months  of  adjudication  though  there 
are  solvent  indorsers  on  note. 

18  WaU.  648-657,  21  L.  966,  HOBNBUCKLE  v.  TOOMBS. 

Syl.  1  (Vin,  217).    Scope  of  territorial  legislature's  powers. 

Approved  in  dissenting  opinion  in  Allen  v.  Beed,  10  Okl.  132,  63  Pae. 
869,  majority  holding  void  Stat.  1893,  c.  23,  relating  to  change  of 
county  seats. 

Syl.  2   (Vni,  217).    Territorial  courts  not  federal  courts. 

Approved  in  Ex  parte  Moran,  144  Fed.  598,  604,  upholding  Jurisdic- 
tion of  circuit  court  of  appeals  to  issue  habeas  corpus  to  determine  power 
of  territorial  court  to  imprison  one  convicted  of  capital  offense;  Wallace 
T.  Adams,  143  Fed.  725,  upholding  32  Stat.  641,  creating  citizenship  court 
empowered  to  review  final  judgments  of  United  States  courts  under  29 
Stat.  339,  which  had  been  affirmed  by.  supreme  court;  Fuller  v,  John- 
son, 8  Okl.  606,  58  Pac.  747,  United  States  court  of  Indian  territory 
is  not  "United  States  court"  within  meaning  of  Okl.  St.  1890,  p.  930, 
S  2. 

Syl.  4  (VIII,  218).     Rules  of  territorial  court  pleadings. 

Approved  in  Cochran  v.  United  States,  147  Fed.  207,  on  trial  in 
territorial  court  of  offense  against  federal  law  questions  relating  to  sev- 
erance and  to  peremptory  challenges  are  determined  by  territorial  laws; 
Jung  V.  Myer,  11  N.  M.  389,  68  Pac.  937,  holding  void  Laws  1901,  c. 
82,  authorizing  appeals  to  supreme  court  from  interlocutory  orders  af- 
fecting substantial  rights,  as  conflicting  with  Organic  Act,  §  10;  Welty 
v.  United  States,  14  Okl.  13,  16,  76  Pac.  122,  123,  in  prosecution  for 
murder  committed  on  Indian  reservation,  defendant  need  not  be  served 
with  list  of  jury  and  witnesses  as  provided  by  federal  law;  United 
States  V.  Choctaw  etc.  R.  R.  Co.,  3  Okl.  453,  41  Pac.  746,  in  action  where 
United  States  sues  in  interest  of  private  parties  as  relators,  defendant 
must  file  security  for  costs  provided  for  by  territorial  laws. 

(VIII,  217.)  Miscellaneous.  Cited  in  Alley  v.  Reed,  10  Okl.  Ill,  60 
Pac.  784,  holding  void  Statutes  1893,  c.  23,  relating  to  change  of  county 
seats. 

18  Wall.  659-661,  21  L.  969,  DAVIS  v.  BILSLAND. 

Syl.  3  (VIII,  220).     Priority  of  mechanics'  over  other  liens. 

Approved  in  dissenting  opinion  in  Pacific  States  Savings  etc.  Co.  v. 
Dubois,  11  Idaho,  336,  542,  83  Pac.  518,  521,  majority  holding  where 
erection  of  building  not  done  under  contract,  mortgage  lien  attaching 
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prior  to  time  tliat  lien  elaimanta  eommenced  partieular  part  of  work  or 
lumiabed  muterial^  takes  precedence. 

18  WalL  670-674,  21  L.  852,  HICK8  v.  KILSEY. 

SjL  1  (Vni,  220).    PateotB—SiibBtitutioii  of  materials. 

Approved  in  Sloan  Filter  Co.  v.  Portland  Gold  Min,  Co.,  139  Fed.  26, 
holding  void  Sloan  patent  No.  587,874,  for  barrel-filter  for  uae  in 
^tering  precloua  metal  aolutiona. 


XIX  WALLACE. 


ig  Wall.  87-41,  22  L.  62,  BULKLEY  v.  UNITED  STATES. 

S7I.  1   (VIII,  225)*     Profits  as  damages  for  breacli  of  contract. 

Approved  in  Brewster  v,  Lanyon  Zinc  Co.,  140  Fed.  812,  oonstniing 
-covenants  in  oil  lease  with  reference  to  conditions  for  forfeiture;  Choctaw 
-etc,  R.  K  Co.  V.  Jacobs,  15  Okl.  500,  82  Pac.  504,  refusing  to  allowing 
amount  of  commissions  to  be  earned  where  freight  delayed  in  delivery; 
Tootle  T*  Kent,  12  Oki  691^  73  Pac.  315,  in  action  by  merchant  for 
malicious  acts  of  another  CAtising  depreciation  in  value  of  goods,  mcasnro 
of  damages  Is  difference  between  market  value  at  time  they  were  taken 
by  defendant  under  chattel  mortgage  and  value  when  property  placed  in 
hands  of  receiver;  ChiBholra  etc,  Mfg,  Co.  v,  N,  S.  Canopy  Co.,  Ill  Tenn. 
211,  77  S.  W.  1064,  allowing  lost  profits  for  breacfi  of  contract  for 
mnnufacture  and  delivery  of  patent  brackets  known  to  be  used  by  party 
for  particular  purpose. 

19  Wall.  58-62,  22  L.  70,  KNOWLES  v,  GASLIGHT  ETC,  CO. 

SyL  2  (VIII,  226).     Foreign  judgment — ^Showing  lack  of  service. 

Approved  in  National  Exchange  Bunk  v,  Wiley,  195  U.  8,  270,  49 
L.  190,  25  Sup.  Ct.  70,  foreign  judgment  taken  under  warrant  of  at- 
torney annexed  to  promtflsory  note  authorizing  confession  of  judgment 
in  favor  of  holder,  is  collaterally  attackable  on  ground  that  party  in 
whose  favor  it  was  rendered  not  real  owner  of  note.  Bee  103  Am»  St. 
fiep.  309,  note. 

Distinguished  in  Cohen  v.  Portland  Lodge  142,  B,  P.  O,  E.,  140  Fed. 
775,  domestic  judgment  is  not  conclusive  against  one  who,  while  made 
defendant,  is  not  shown  by  record  to  have  been  served  or  to  have  ap- 
peared or  defaulted. 

19  Wall  65-70,  22  L.  47,  COOPEB  v.  OMOHUNBBO. 

Syl.  3  (VIII,  228).     Conclusiveness  ,\f  findings  on  waiver  of  jury. 
Approved  in  West  v.  Houston  Oi!  Co.,  136  Fed.  .^50,  69  C.  0.  A.  169, 

where  issue  of  fact  ia  tried  to  court  and  no  special  findings  made,  suffl- 
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eiencj  of  evidence  not  reviewable;  Streeter  t.  Sanitarj  Diat.  of  Chieago,. 
133  Fed.  126,  129,  130,  66  G.  G.  A.  190,  in  eaae  trial  to  court  where  there 
are  no  special  findings,  ruling  on  request  for  holding  that  plaintiffs  were 
entitled  to  recover  amount  claimed  is  not  reviewable;  Paul  t.  Delaware 
etc.  B.  Co.,  130  Fed.  954,  where  motion  to  dismiss  complaint  was  denied 
at  dose  of  evidence  in  action  tried  to  court,  correctness  of  ruling  is  re- 
viewable on  exceptions,  without  special  findings. 

19  Wall.  70-72,  22  L.  63,  CBEWS  v.  BEEWEE. 

Syl.  1  (Vni,  228).    Beview  where  jury  waived. 

Approved  in  Streeter  v.  Sanitary  Dist.  of  Chicago,  133  Fed.  126,  6(( 
C.  G.  A.  190,  following  rule;  Anglo-American  Land  etc.  Co.  v.  Lombard^ 
132  Fed.  734,  68  C.  C.  A.  89,  determining  what  is  special  finding. 

19  Wall.  73-75,  22  L.  64,  THE  LUCILLE. 

SyL  1  (Vni,  229).    New  trial  after  appeal  in  admiralty. 

Approved  in  The  San  Bafael,  141  Fed.  275,  applying  rule  where  libel- 
ants appealed  though  claimants  did  not. 

19  Wall.  81-83,  22  L.  100,  MOEGAN'S  EXECUTOE  v.  GAY. 

SyL  1  (VTII,  230).    Suit  by  assignee — ^Diverse  citizenship  of  assignor. 

Approved  in  Utah-Nevada  Co.  v.  De  Lamar,  133  Fed.  122,  66  G.  C.  A. 
179,  denying  federal  jurisdiction  over  suit  by  assignee  of  oral  contract 
to  recover  money  due  thereon  where  assignor  could  not  sue  in  federal 
court 

19  Wall.  83-94,  22  L.  100,  TOWN  OF  QUEENSBUEY  v.  CULVEB. 

SyL  1  (VIII,  231).    Municipal  railroad  aid. 

Approved  in  Donovan  v.  Pennsylvania  Co.,  199  U.  S.  293,  50  L.  199^ 
26  Sup.  Ct.  91,  railroad  which  has  arranged  with  transfer  company  to 
furnish  at  depot  all  vehicles  necessary  for  passengers  may  exclude  other 
hackmen  from  soliciting  trade  at  depot. 

19  Wall.  94-107,  22  L.  178,  EOBEETSON  v.  CAESON. 

SyL  2  (Vin,  232).    Mortgagor  as  party — Suit  setting  aside  release. 

Distinguished  in  York  Co.  Sav.  Bank  v.  Abbot,  139  Fed.  993,  suit  in 
equity  by  lessee  against  nonresident  lessor  to  enforce  rights  under  lease 
by  requiring  defendant  to  elect  to  sell  land  to  or  buy  house  thereon  from 
complainant,  at  appraised  value,  is  not  within  jurisdiction  of  circuit 
court  for  district  where  property  situated  where  defendant  has  not  ap- 
peared. 

(Vm,  232.)  Miscellaneous.  Cited  in  Wiemer  v.  Louisville  Water 
Co.,  130  Fed.  245,  federal  jurisdiction  not  affected  by  fact  that  com« 
plainant  removed  to  state  for  purpose  of  acquiring  right  to  sue  in  fed- 
eral court  of  state  of  late  residence  where  removal  is  with  intent  ta 
acquire  citizenship  in  new  state. 
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19  Wan.  107- 125,  22  L.  72,  BEES  t.  CITT  OP  WATEBTOWN. 

Syl  1  (Vin,  233).     Taxing  power  exercised  by  legislative  authority. 

Approved  in  Kersey  t.  Terre  Haute,  161  Ind.  474,  66  N.  E.  1029,  up- 
holding ordinance  imposmg  license  tax  on  Tehicles  using  streets  though 
excluding  automobiles,  street-Cars,  and  vehicles  of  nonresidents. 

19  Wall.  125438,  22  L.  148,  THE  PENNSYLVANIA. 

Syl.  1   (Vlll,  234).     Collision — Steamer  in  fog  should  slacken  speed. 

Approved  in  Quinette  v*  Bisso,  136  Fed.  830,  69  C.  C.  A,  825,  holding 
tug  aseending  Mississippi  near  New  Orleans  in  dense  fog  at  nine-knot 
speed  liable  for  death  of  one  run  down  while  crossing  river  in  8ki:ff. 

ByL  3  (Vm,  235).  Collision — Presumption  of  fault  froni  violation  of 
rule. 

Approved  in  Kelley  Island  etc.  Co.  v.  City  of  Cleveland,  144  Fed. 
212,  tug  overtaking  and  passing  steam  scow  without  signals  and  without 
consent  of  overtaken  vessel,  contrary  to  rules  and  statute,  is  liable  for 
grounding  of  scow  due  to  suction  caused  by  passing  vessel;  The  Ad- 
miral Schley,  142  Fed.  07,  holding  both  vessels  at  fault  for  collision  in 
fog;  Ballimore  etc.  Packet  Co.  v.  Coastwise  Trausp.  Co,,  139  Fed*  779, 
holding  vessel  failing  to  sound  fog  signal  as  required  by  rules  liable 
for  collision;  The  Eagle  Wing,  135  Fed.  832,  applying  rule  where  priv- 
ileged vessel  bad  unlicensed  mate;  The  Admiral  Cecille,  134  Fed.  677, 
vessel  anchored  in  prohibited  zone  liable  for  coUision  though  harbor 
master  saw  her  anchored  there  and  made  no  objection. 

Ift  Wall.  146-167,  22  L.  105,  SAWYER  v.  FEIL'KETT. 

Syl.  1   (VIII,  237).     Contracts— What  is  false  representation. 

Approved  in  Cur  ran  v.  Smith,  149  Fed.  951,  affirming  Smith  v,  Cur- 
ran,  138  Fed,  158,  where  engineers  entered  into  contract  to  investigate 
project  for  pipe-line  to  supply  water  for  purposes  set  forth  in  prospectus 
and  if  satisfactory  to  contract  to  construct  line,  they  cannot  defend  for 
breach  of  contract  on  ground  of  false  representations,  where  they  bad 
investigated  project;  Mather  v.  Barnes,  146  Fed.  1005,  where  as  part 
of  negotiations  for  sale  of  coal  lands  defendants  represented  that  land 
was  underlaid  throughout  entire  line  with  vein  of  coking  coal,  but  stated 
they  were  not  much  ac<|uainted  with  land,  representations  not  material; 
Pittsburg  etc.  Trust  Co.  v.  Northern  etc.  Ins.  Co.,  140  Fed.  896,  where, 
on  sale  of  business  and  assets  of  life  insurance  company,  list  of  bal- 
ances against  agents  made  and  secretary  said  that  they  were  better  than 
ordinary,  statement  was  merely  expression  of  opinion;  Kimber  v.  Young, 
137  Fed.  749,  70  C.  C.  A.  178,  applying  rule  in  action  for  deceit  in  sale 
of  corporate  twuda. 

Syl.  3   (Vin,  237).     Bona  fide  holdei^-Note  secured  by  mortgage. 
Approved  in  Cudahy  Packing  Co.  v.  State  Nat.  Bank,  134  Fed.  546, 
67  C.  C.  A.  662,  mortgage  securing  note  providing  for  payment  of  at- 
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tornej  's  fees  in  ease  note  not  paid  at  maturity  passes  free  from  equities 
to  bona  fide  indorsee  of  note. 

19  WaU.  167-177,  22  L.  109,  CBOPLEY  t.  COOPEB. 

Sj].  1  (VIII,  238).    Bequest  when  legatee  attains  certain  age. 

Approved  in  Rhode  Island  Hospital  Trust  Co.  t.  Noyes,  26  B.  I.  329, 
341,  58  All.  1002, 1006,  where  under  trust  devise  of  stock  from  income  of 
which  sister  should  get  annuity  balance  to  be  used  for  grandson  until 
he  attained  age  of  twenty-five,  when  he  should  get  balance  of  fund, 
less*  enough  to  pay  annuity,  and  sister  died  before  testator,  grandson 
took  vested  interest,  though  he  died  befofe  attaining  age  of  twenty-five. 

Syl.  3  (VIII,  238).  Vested  interest — Bequest  on  attainment  of  ma- 
jority. 

Approved  in  Atlee  v.  Bullard,  123  Iowa,  279,  98  N.  W.  890,  where 
there  was  devise  to  wife  till  youngest  child  of  age,  then  to  be  sold  and 
proceeds  divided  between  wife  and  children,  wife 's  share  subject  to  parti- 
tion judgment  lien. 

19  Wall.  198-214,  22  L.  41,  UNITED  STATES  v.  GAU88EN. 

Syl.  1  (Vni,  240).     Treasury  transcripts  as  evidence. 

Approved  in  United  States  v.  Pierson,  145  Fed.  817,  818,  applying 
rule  in  action  on  bond  of  Indian  agent. 

19  WaU.  214-227,  22  L.  68,  HOME  LIPE  INSUBANCE  CO.  t.  DUNN. 

Syl.  3   (VIII,  242).    Bemoval  before  final  hearing. 

Approved  in  Kentucky  v.  Powers,  139  Fed.  485,  upholding  right  of  re- 
moval of  criminal  prosecution  where  petitioner  tried  three  times  in  state 
court  and  each  conviction  reversed,  and  on  last  two  trials  petitioner  dis- 
criminated against  in  selection  of  jury. 

19  Wall.  227-241,  22  L.  80,  DOLLAR  SAVINGS  BANK  v.  UNITED 
STATES. 

Syl.  2   (VIII,  244).     Construction  of  provisos  in  statutes. 

Approved  in  United  States  v,  Schlierholz,  137  Fed.  618,  special  land 
department  agent  appointed  under  appropriation  act,  30  Stat.  32,  c.  2, 
was  not  officer  of  United  States  within  Rev.  St.,  §  5481,  relating  to 
extortion;  Gould  v.  New  York  Life  Ins.  Co.,  132  Fed.  930,  under  Bankr. 
Act,  §  70,  a  title  to  insurance  policy  which  has  no  surrender  value  and  is 
payable  to  bankrupt's  personal  representatives  does  not  pass  to  trustee. 

Syl.  6  (VIII,  245).  Government  not  bound  by  statutes  unless  men- 
tioned. 

Approved  in  Rochester  v.  Bloss,  185  N.  Y.  50,  77  N.  E.  796,  under 
Laws  1903,  p.  1187,  c.  522,  city  in  action  for  taxes  due  was  limited 
to  taxes  spread  on  assessment-rolls  without  including  percentages  pro- 
Tided  for  in  charter. 
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Sjt  7  (VIII,  246).     Debt  to  recover  internal  revenue  tAxes. 

Approved  in  Phelps  t.  Bmmback,  107  Mo.  App.  26,  80  S.  W.  680, 
tjnder  KanFaa  City  Charter,  art.  5,  §  59,  providing  that  if  one  claiming 
title  under  tax  deed  be  defeated  in  suit  for  land  conveyed  by  such  deed, 
winner  mu^t  pay  claimant  under  deed  amount  paid  at  tax  sale  with 
intereat,  personal  judgment  may  be  had  against  successful  claimant. 
See  101  Am,  8t,  Eep.  150,  166,  not**, 

1»  Wall.  241:253,  22  L.  83,  NUGENT  v,  StTPEBTISOKS. 

Syl.  1  (VIII,  247).    County  railroad  stock  subscription— How  made. 

Approved  in  Bed  River  etc.  Co.  v.  Tennessee  etc.  R.  B,  Co.^  113  Tenn. 
T16»  87  8.  W«  1020,  where  railroad  sought  municipal  subscription  on 
'Condition  that  road  be  completed  within  two  years  from  subscription 
And  council  directed  mayor  to  subscribe,  subscription  completed  when 
made  by  mayor  and  not  at  date  of  resolution. 

Syl.  3  (YIII,  248)*  Consolidation  of  corporations — Effect  on  stock 
subscription. 

Approved  in  Wright  ▼.  Minnesota  etc,  Ins.  Co.^  193  U.  S.  664,  48 
1/.  836,  24  Sup.  Ct.  549,  reservation  of  right  of  am  end  me  at  in  articles 
of  association  of  life  insn ranee  company  empowers  company  to  bind 
members  by  change  from  assessment  plan  to  * '  old  line  *  *  plan ;  Jones 
▼.  Missouri-Edison  Elec.  Co.,  135  Fed.  156,  157,  under  Eev.  St.  Mo. 
1899,  5  1334,  relating  to  consolidation  of  corpt>ratioD«,  stockholders  of 
one  of  constitupnt  comi^nies  cannot  sue  in  equity  for  relief,  if  relief 
prayed  for  must  be  enforced  through  company. 

Distinguished  in  Jones  ▼.  Missouri -Edison  Elec.  Co.,  144  Fed.  775, 
"upholding  right  of  minority  stockholders  in  one  of  two  consolidated  cor- 
porations to  equitable  relief  where  consolidation  obtained  by  fraud  on 
holders  of  minority  stock  and  abuse  of  fiduciary  relations  of  trustees. 

19  Wall,  287-419,  22  L.  125,  MITCHELL  v.  TILOHMAN. 

(Vin,  250.)  Miscellaneous.  Cited  in  Johnson  v.  Brafford,  114  Ky. 
100,  70  S.  W.  194,  where  complaint  alleged  breach  of  contract  against 
nonresident  defendant  and  claim  against  resident  for  infringement  of 
right  to  make  and  sell  patented  article^  court  acquired  do  jurisdictinn 
as  against  nonresident  by  sexTice  on  resident  in  county  and  on  non- 
resident in  another  county. 

19  Wall.  433  468,  22  L.  116,  KLEIN  v.  RUSSELL. 

Syl.  6   (YIII,  252).     Patents  liberally  construed. 

Approved  in  Robins  etc.  Belt  Co.  v.  American  etc.  Marh.  Co.,  145 
Fed.  926,  holding  Eobina*  patent  No.  671,604,  for  belt  conveyer  laJid 
and  infringed* 
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19  Wall.  468-485,  22  L.  164,  THE  MAYOR  OP  NASHVILLE  v.  RAY. 

Sjl.  1  (VULl,  253).  Municipal  and  priyate  corporations  distin- 
guished. 

Approved  in  Scott  ▼.  Laporte,  162  Ind.  43,  68  N.  E.  280,  city 
ordinance  empowering  private  corporation  to  construct  and  maintain 
waterworks  and  binding  city  to  pay  large  water  rentals  for  twenty- 
one  years  to  trustees  of  bondholders,  city  guaranteeing  entire  trans- 
action, is  void;  State  ▼.  Butler,  178  Mo.  312,  77  S.  W.  570,  under 
St.  Louis  City  Charter,  art.  6,  9  27,  ordinance  giving  boa^d  of  health 
power  to  contract  for  removal  of  city  garbage  is  void;  Territory 
▼.  Hopkins,  9  Okl.  147,  59  Pae.  980,  county  may  refund  bonds  issued 
under  Sess.  Laws  1897,  art.  2,  e.  5. 

Syl.  8  (VXil,  253).    Municipality  has  no  implied  borrowing  power. 

Approved  in  White  River  Sav.  Bank  v.  City  of  Superior,  148  Fed. 
S,  under  charter  of  Superior,  city  not  liable  on  bonds  issued  for 
street  improvements  and  specifying  property  assessable  for  their 
payment;  Luther  v.  Wheeler,  73  S.  C.  90,  52  S.  E.  876,  where  officers 
of  town  under  resolution  give  note  for  money  used  for  erection  of 
pnblie  building,  and  note  is  afterward  renewed  by  resolution,  holder 
may  recover  of  town  amount  received  as  money  had  and  received. 

Syl.  3  (VXil,  254).    Charter  method  of  raising  money  exclusive. 

Approved  in  Scott  v.  Laporte,  162  Ind.  49,  69  N.  E.  676,  city  ordi- 
nance empowering  private  concern  to  construct  water  system  and 
binding  city  to  pay  large  water  rentals  for  twenty-one  years  to  trus- 
tees of  bondholders,  and  pledging  city's  taxing  power  to  meet  fixed 
eharges,  is  void. 

Syl.  4  (VIII,  254).    Municipal  power  to  issue  negotiable  paper. 

Approved  in  Morrison  v.  Austin  State  Bank,  213  HI.  484,  104  Am. 
St.  Rep.  225,  72  N.  E.  1113,  warrants  issued  for  local  improvements^ 
nnder  Laws  1897,  pp.  127,  133,  are  non-negotiable. 

Syl.  5  (VIII,  256).     Transferability  of  city  warrants  for  claims. 

Approved  in  Luther  v.  Wheeler,  73  S.  C.  92,  52  S.  E.  876,  where 
town  officers  under  resolution  gave  note  for  money  used  for  erection 
of  public  building,  and  note  is  afterward  renewed  by  resolution^ 
holder  may  recover  of  town  for  money  bad  and  received. 

Syl.  8   (Vm,  257).     Municipal  negotiable  notes. 

Approved  in  Luther  v.  Wheeler,  73  S.  C.  91,  52  S.  E.  876,  where 
town  officers  under  resolution  gave  note  for  money  used  for  erection 
of  public  building  and  note  is  afterward  renewed  by  resolution^ 
holder  may  recover  of  town  for  money  had  and  received. 
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19  WalL  486490,  22  L.  67,  UNITED  STATES  ▼.  AEWO. 

Syh  1   (ViU^  258).     Tenue  of  assault  on  high  seas. 

Difltinguiahed  in  Kerr  ▼.  Shiae,  136  Fed.  64,  69  C.  C.  A.  69»  under 
Itev.  8t.|  fi  730,  where  one  eommitted  offense  on  high  seae  and  vessel 
^rst  touched  at  Hawaii^  where  C{>mplaint  filed  and  warrant  issued 
but  not  served  until  he  landed  In  California,  he  is  triable  in  Cali- 
fornia. 

19     Wall.    490505,    22    L.    189,   TAPPAN     ▼.    MEECHANTS*     NA- 
TIONAL BANK. 

SyL  1  (VnX,  258).    Situs  of  personaltj. 

Approved  in  Union  etc.  Transit  Co,  v,  KentucltT,  199  U,  S.  202, 
205,  50  L,  153,  154,  26  Sup,  Ct.  36,  duo  process  of  law  is  denied  Ken- 
tucky corporation  by  Kentucky  tax  on  its  rolliBg  stock  located  in 
other  states  and  there  employed  in  its  business. 

Syl.  2  (Vin,  259) •  Separation  of  sitaa  of  personalty  for  taxing 
I>uf  poses. 

Approved  in  State  ▼.  Fidelity  etc.  Co.,  35  Tex.  Civ.  217,  220,  SO 
S.  W.  546,  548,  municipal  bonds  depM>sited  with  state  treasurer  by 
foreign  corporation  in  order  to  do  business  in  state,  are  taxable  by 
state;  Metropolitan  Life  Ins.  Co.  v.  Board  of  Assessors,  115  La.  706, 
39  So*  849,  arguendo. 

Syl.  4  (YIII,  259).     State  tax  on  bank  shares  of  nonresidents. 

Approved  in  Corry  ▼.  Baltimore,  196  U.  8.  475,  476,  49  L.  561, 
103  Am,  8t,  Bep.  371,  25  Sup.  Ct.  297,  upholding  Md.  Cod©  Pub. 
Oen.  Laws,  art.  81,  imposing  personal  liability  on  nonresident  stock- 
holder in  domestic  corporation;  State  v.  Fidelity  etc,  Co.,  35  Tex, 
Civ.  221,  80  8.  W.  548,  municipal  bonds  deposited  with  state  treas- 
urer by  foreign  corporation  as  condition  precedent  to  doing  busi- 
ness in  state    are  taxable  by  state. 

Distinguished  in  Gilbertson  v.  Oliver,  129  Iowa,  572,  105  N.  W. 
1004,  indebtedness  to  nonresident  having  no  ageot  in  state  ii  not 
liable  to  inheritance  tax  under  Code,  S  1467. 

19   Wall.  505-514,  22  L.   205,   EX  PAETE  BOBINSON. 

Byl.  1  (Vm,  260),  Courts  have  inherent  power  to  punish  eon- 
tempts. 

Approved  ill  Bessette  v.  W.  B.  Conkey  Co.,  194  V.  S.  327,  48  H 
1001,  24  Sup.  Ct.  665,  circuit  court  of  appeals  may^  under  Comp. 
8t.  1901,  p.  547^  {  6,  review  order  of  circuit  court  finding  one  not 
party  to  suit  guilty  of  contempt  in  violaling  restraining  order; 
Heinze  v.  Butte  etc.  Min.  Co.,  129  Fed.  277,  63  C,  C.  A.  388,  where 
in  equitable  suit  in  aid  of  law  action  to  recover  for  trespass  to 
mining  claim,  defendant  disobeyed  order  requiring  him  to  permit 
plaintiff  lo  examine  mint  to  get  evidence  on  issue^  and  he  was  £ncd 
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for  contempt,  contempt  order  is  not  reviewable  on  writ  of  error; 
Smith  V.  Speed,  11  Okl.  113,  66  Pac.  517,  65  L.  B.  A.  402,  judge  in 
chambers  may  punish  violation  of  injunction  as  contempt;  Burke 
V.  Territory,  2  Okl.  509,  37  Pac.  833,  holding  publication  in  newspaper 
charging  that  judge  intended  to  withhold  report  of  grand  jury  in 
effort  to  browbeat  it  is  punishable  as  contempt,  though  contempt 
also  a  misdemeanor. 

Syl.  2  (Vm,  261).    Federal  court's  power  to  punish  contempt. 

Approved  in  Cuyler  v.  Atlantic  etc.  B.  Co.,  131  Fed.  96,  under  Bev. 
St.,  9  725,  federal  court  cannot  punish  newspaper  publisher  for  con- 
tempt consisting  of  editorial  criticising  official  conduct  and  integrity 
of  court;  Burke  v.  Territory,  2  Okl.  516,  37  Pac.  835,  holding  news- 
paper publication  charging  that  judge  intended  to  withhold  grand 
jury  report  in  effort  to  browbeat  jury   is  punishable  as  contempt. 

Syl.  5  (Vm,  263).    Notice  necessary  to  disbar  attorney. 

Approved  in  In  re  Brown,  2  Okl.  596,  39  Pac.  471,  defendant  in 
disbarment  proceeding  may  be  cited  to  appear  and  answer  within 
any  time  that  gives  him  reasonable  opportunity  to  be  heard. 

Syl.  6   (Vm,  263).     Mandamus  to  restore  disbarred  attorney. 

Distinguished  in  In  re  Brown,  2  Okl.  591,  39  Pac.  470,  appeal  lies 
to  supreme  court  from  order  of  district  court  suspending  attorney 
pending  trial  for  his  disbarment. 

(Vni,  260.)  Miscellaneous.  Cited  in  In  re  Branch,  70  N.  J.  L. 
548,  57  Atl.  431,  holding  void  P.  L.  1903,  p.  224.  relieving  registered 
law  students  who  have  served  three-year  clerkship  from  examination. 

19  Wall.  526-531,  22  L.  160,  HEAD  v.  THE  UNIVERSITY. 

Syl.  1  (Vm,  264).     Bemoval  of  university  professor. 

Approved  in  Ward  v.  Board  of  Begents,  138  Fed.  377,  379,  where 
regents  of  Kansas  Agricultural  College  were  authorized  by  statute 
to  remove  any  professor  whenever  interests  of  college  required,  re- 
gents not  liable  for  damages  for  discharging  professor  before  termi- 
nation of  contract. 

19  Wall.  544-547,  22  L.  183,  BUTT  v.  ELLETT. 

Syl.  1   (Vni,  265).     Chattel  mortgage  of  crop  not  sown. 

Approved  in  Johnson  v.  Donohue,  113  Tenn.  450,  83  S.  W.  361, 
where  insolvent  prior  to  bankruptcy  assigned  right  to  receive  funds 
from  railroad  thereafter  to  accrue  under  contract,  in  consideration 
of  pre-existing  debt,  assignee  could  enforce  right  to  receive  such 
funds,  though  debtor's  right  at  time  of  assignment  was  contingent. 

19  Wall.  563-572,  22  L.  184,  WILLIAMS  v.  BANKIIEAD. 

Syl.  2  (Vin,  270).     Who  are  indispensable  parties. 

Approved  in  Lynch  v.  United  States,  13  Okl.  158,  73  Pac.  1101, 
where   patent  issued   to    entryman   for    townsite    purposes   and   land 
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plat  and  lots  sold  to  many  innocent  purchasers,  government  cannot 
sue  to  cancel  p&tetit  for  fraud  on  part  of  entrymanj  EaOroad  Com* 
mifision  v.  Palmer  Hardware  Co.,  124  Ga.  637,  53  S.  E.  195,  arguendo. 

Syl.  3  (VUI,  271) »    Proper  and  necessary  parties  distlaguislied. 

Approved  in  Daimler  Mfg.  Co.  v.  Conklin,  145  Fed.  956,  where 
bill  for  infringement  of  patent  alleges  that  licensee  has  interest  in 
patented  invention  which  may  be  impaired  by  defendant's  infringe- 
ment, he  may  be  joined  as  complainant* 

19  Wall,  572-577,  22  L.  162,  STEVENSON  v.  WILLIAMS. 
SyL  1  (Tin,  271).    Removal  must  be  before  final  judgment. 
Approved  in  Kats  v.  Herschel  Mfg.  Co.,  150  Fed.  685,  action  pend* 
ing  before  justice  of  peace  is  removable  to  federal  court  on  petition 
of  nonresident  defendant  if  requisite  eitizenship  and  amount  in  con- 
troversy exist. 

19  Wall.  581-584,  22  L.  201,  PEETE  ▼.  MORGAN. 
SyL  2  (Vni,  273).     State  tonnage  duties  for  quarantine* 
Approved   in   Way  v.   New  Jersey   Steamboat    Co.,    133    Fed.    192, 

Laws  N.  T.  1897,  p.  701,  §  63,  imposing  tax  on  vessels  entering  har 

bor^  computed  on  tonnage  of  vessel,  is  void. 

19  Wall,  684-590,  22  L.  173,  EATLROAD  CO.  v.  KICHMOND. 

SyL  1  (VlII,  273),     Contracts  valid  when  made  continue  so. 

Approved  ia  Mottley  v*  Louisville  etc.  R.  Co.,  150  Fed.  412,  upholding 
contract  made  prior  to  passage  of  34  Btat.  584,  by  which,  in  considera- 
tion of  release  of  damages,  carrier  contracted  to  issue  passes  to  eom- 
pkinants  for  life. 

SyL  2   (VIII,  274).     Object  of  congressional  commerce  power. 

Approved  in  Howard  v.  Illinois  Central  R.  Co.,  148  Fed,  999, 
holding  void  employers'  Jiability  act  of  1906;  Davis  v.  Cleveland 
etc.  By.  Co.,  146  Fed.  409,  cars  delivered  to  another  railroad  loaded 
witb  freight  to  be  transported  to  other  states  and  returned  loaded 
or  empty  to  owner  in  state  where  received,  are  not  attachable  un* 
der  laws  of  state  into  which  they  are  carried  by  other  company; 
Grand  Trunk  etc.  By.  Co.  v.  Chicago  etc.  B.  Co.,  141  Fed,  802,  hold- 
ing contract  by  lessee  railroad  to  run  its  trains  and  use  terminal 
facilities  of  lessor  during  term  of  lease  does  not  bind  lessee  to  uss 
tracks  and  facilities  during  term. 

19  WalL  591-5&4,  22  L.  210,  UNITED  STATES  v.  COOK. 

SyL  1  (Vin,  274).    Indians  have  rigbt  of  occupancy  only. 

Approved  in  Winters  v.  United  States,  143  Fed.  748,  grantees  of 
public  lands  outside  Ft.  Belknap  Indian  reservation  could  acquire  no 
exclusive  right  to  waters  of  Milk  river  for  irrigation  under  desert 
land  act;    United  Statei  v.  Gardner,  133  Fed.  288,  m  C.  C.  A.  653, 
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lands  allotted  to  Indians  in  sereralty  subject  to  conditions  of  ^n- 
eral  allotment  act  of  1887  remain  property  of  United  States  daring 
trust  period  and  it  may  sue  for  timber  wrongfully  cut. 

Syl.  2  (VXil,  275).    Indians  may  cut  timber  for  own  use. 

Approved  in  King-Byder  Lumber  Co.  ▼.  Scott,  73  Ark.  332,  84  8. 
W.  488,  sale  of  timber  by  homesteader  before  receipt  of  final  cer- 
tificate, to  carry  out  in  good  faith  the  acquisition  of  homestead,  ii 
not  void,  though  profit  results  from  sale. 

Distinguished  in  Richard  v.  Perrodin,  116  La.  447,  40  So.  791,  on« 
not  inhabitant  of  Bellevue  cannot  cut  timber  on  swamp  lands. 

Syl.  3  (Vm,  275).    Indians  cannot  cut  timber  to  selL 

Approved  in  Labadie  ▼.  United  States,  6  Okl.  422,  51  Pac.  673, 
Indian  cutting  timber  on  Osage  reservation  for  speculative  purposes 
may  be  prosecuted  under  25  Stat.  166. 

Syl.  6  (VXil,  276).    Government  may  sue  for  illegally  cut  timber. 

Approved  in  Peyton  ▼.  Desmond,  129  Fed.  6,  63  G.  C.  A.  651,  pat- 
entee under  homestead  laws  may  recover  value  of  timber  wrongfully 
cut  from  land  between  initiation  of  claim  and  issuance  of  patent. 

19  Wall.  606-611,     22  L.  187,  HOLLADAY  v.  DAILY. 

Syl.  1  (Vm,  277).    Power  to  sell  and  convey — Execution  of  deed. 

Approved  in  Kilpatrick  ▼.  Wiley,  197  Mo.  169,  95  S.  W.  224,  hold- 
ing contract  for  sale  of  lands  entered  into  by  broker  to  conform  t« 
power. 

19  WaU.  611-618,  22  L.  203,  PACKET  COMPANY  ▼.  SICKLES. 

Syl.  4  (Vm,  277).     Measure  of  damages  for  patent  infringement. 

Distinguished  in  Brown  v.  Lanyon,  148  Fed.  839,  action  at  law  can- 
not be  maintained  for  sole  purpose  of  recovering  profits  which  in- 
fringer of  patent  has  made. 

19  Wall.  646-655,  22  L.  219,  WARREN  ▼.  VAN  BRUNT. 

Syl.  3  (VIII,  280).    Conclusiveness  of  Land  Department  decision. 

Approved  in  Sage  v.  Budnick,  91  Minn.  334,  100  N.  W.  108,  dur- 
ing pendency  of  controversy  over  railroad  land  grant  in  Land  De- 
partment, running  of  statute  of  limitations  in  favor  of  adverse  elaim 
not  suspended. 

Syl.  4  (Vm,  280).  Decision  of  Land  Department — Scope  of  judi- 
eial  review. 

Approved  in  Jones  v.  Hoover,  144  Fed.  220,  holding  equity  will 
review  acts  of  Land  Department  to  give  possession  where  possession 
is  essential  for  completion  of  purchase  under  statutes  relating  tj 
disposition  of  public  lands. 
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W  Wall.  655-661,  22  L,  223,  HEINE  r.  LEVEE  COMMISSIONEHS. 

&jh  1  (Vnij  2S1),    Mandamus  ta  compel  tax  levy  to  pay  bonda. 

Approved  in  Marra  v.  San  Jacinto  etc,  Irr.  Diet.,  131  Fed.  789^ 
where  irrigation  district  organized  under  Cal.  St.  1887,  p,  29,  iold 
bond!  and  bolder  tliereof  secured  judgment  on  which  execution  re- 
turned unsatisfied,  his  remedy  was  to  maodamus  offieera  of  district 
to  levy  assessment  against  property  of  district. 

SyL  2  (Vm,  282).  Equity— Failure  of  legal  remedy— Municipal 
bonds. 

Approved  in  Marra  v,  San  Jacinto  etc,  Irr,  Diit.,  131  Fed.  790, 
where  irrigation  district  organized  nnder  €al.  St.  1S87,  p.  29,  sold 
bondfl,  remedy  of  holder  who  has  had  execution  on  judgment  returned 
un satisfied  is  mandamus  to  compel  levy  of  assessment  and  not  suit 
for  receivership;  Folaom  v.  Greenwood  Co,,  130  Fed.  734,  federal 
court  cannot  adjudge  a  county,  which  can  only  levy  taxes  for  speci- 
fied purposes,  liable  for  payment  of  bonds  issued  by  township  before 
county  was  created  and  which  was  dissolved  on  its  inclusion  in 
county;  Kersey  v.  Terre  Haute,  161  Ind.  474,  68  N.  E.  1029,  uphold- 
ing ordinance  imposing  license  tax  on  vehicles  using  streets,  though 
street-cars,  automobiles  and  vehicles  of  nonresidents  exempted. 

Distinguished  in  Graham  v.  Folsom,  200  0,  S.  252,  253,  50  L,  468, 
469,  26  Sup.  Ct.  245,  mandamus  lies  to  compel  county  auditor  aod 
treasurer  to  levy  tax  to  pay  judgment  on  township  bonds,  thougb 
township  organization  abolished. 

19  Wall.  661-665,  22  L.  226,  BOARD  OP  COMMISSIONERS  v.  GOR- 
MAN. 

SyL  1  (Viil,  283),    Supersedeas  as  stay  of  execution. 

Approved  in  Boston  &  M.  R.  Co.  v.  Qokey,  150  Fed.  687,  where 
district  court  judgment  affirmed  by  circuit  court  of  appeals  and  man- 
date sent  down,  but  defeated  party  applied  to  supreme  court  for 
certiorari,  execution  stayed  by  district  court;  Thalheim  v.  Camp 
Phosphate  Co.,  48  Fla.  195,  37  So.  525,  Rev.  St.  1892,  §  1272,  does 
not  restore  ^^ersonalty  previously  levied  on  to  possession  of  defendant 
in  execution, 

Syl,  2  (Vni,  284).     Execution  time  runs  from  judgment  entry. 

Approved  in  In  re  McCall,  145  Fed.  901,  where  order  overruling 
application  for  rehearing  of  order  confirming  bankrupt's  composi- 
tion entered  on  journal  for  October  l#tb,  which  contained  indorse- 
ment by  clerk,  **Filed  Oct,  10th,*'  and  direction  of  judge  to  enter 
order  was  dated  October  16th,  time  for  appeal  ran  from  October  lOth^ 
MM  other  date  was  clerical  error. 
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19  Wall.  666-679,  22  L.  227,  TOWNSHIP  OF  PINE  GBOVE  t.  TAL- 
COTT. 

Syl.  1  (Vm,  284).    Invalidity  of  statutes  must  be  clear. 
Approved  in  Hall  ▼.  Chicago   etc.  By.   Co.,   149  Fed.  566,  qnery 
whether  employer's  liability  act  of  1906  is  valid. 

Syl.  4  (Vm,  285).    Municipalities  may  aid  railroads. 

Approved  in  Donovan  v.  Pennsylvania  Co.,  199  U.  S.  293,  50  L. 
199,  26  Sup.  Ct.  91,*  railroad  which  has  contracted  with  transfer 
company  to  provide  all  vehicles  necessary  for  use  of  passengers  ar- 
riving at  depot  may  exclude  other  cabmen  from  depot  grounds; 
Detroit  etc.  B.  B.  Co.  v.  Campbell,  140  Mich.  387,  103  N.  W.  857, 
where  railroad  contracted  with  individual  to  obtain  for  it  right 
of  way  and  construct  remainder  of  road,  authorizing  him  to  take 
necessary  steps  to  condemn  land,  he  to  defray  expenses,  he  could 
maintain  condemnation  proceedings  in  name  of  railroad. 

Syl.  5  (Vm,  285).    Following  state  construction  of  constitution. 

Approved  in  York  ▼.  Washburn,  129  Fed.  568,  569,  64  C.  C.  A. 
1C2,  whether  or  not  oral  contract  for  lease  of  realty  for  more  than 
one  year,  not  complying  with  statute  of  frauds  of  state  where  land 
lies,  is  nullity  or  Toidable,  is  determinable  according  to  state  deci- 
sions. 

Syl.  6  (Vm,  286).    Taxation  must  be  uniform. 

Approved  in  State  v.  Chicago  etc.  B.  B.  Co.,  195  Mo.  238,  93  8. 
W.  786,  holding  void  Const.  Amend,  of  1900,  authorizing  county 
eourts  and  township  directors  to  levy  road  tax  and  exempting  cer- 
tain cities  from  operation  of  amendment;  Pryor  v.  Bryan,  11  Okl. 
364,  66  Pac.  350,  upholding  act  exempting  from  taxation  all  prop- 
erty on  Indian  reservation  attached  to  county  for  taxing  purposes 
except  for  territorial  or  court  funds,  where  property  receives  no  bene- 
fit from  other  county  funds. 
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20  W»ll.  8-14,  22  L.  309,  CREIGHTON  t.  KERR. 

Sjl,  1  (Vm^  288),     General  appearance  waives  defects  in  service. 

Approved  in  Bentley  v,  Reid,  133  Fed,  702,  66  C.  C.  A.  528,  wher« 
on  petition  being  filed  clerk  failed  to  annex  proces^s  bo  that  sama 
could  be  served  for  next  term  and  coort  entered  order  directing  ser- 
vice for  eucceeding  term,  and  on  inch  service  defendant  pleaded  to 
merits^  commeD cement  of  action  for  purpose  of  limitations  was  filing 
of  petition;  Norfolk  etc.  R,  Co,  v,  Sutherland,  105  Va.  549,  54  S,  E, 
466,  where  defendant  appeared  when  cause  was  remanded  to  rules  to 
enable  plaintiff  to  file  amended  deelaration,  service  of  summoni  to 
amended  declaration  is  unnecessary, 

20  WalL  14-20,  22  L.  311,  McQUIDDY  v.  WARE. 

Byh  2  (VIII,  289),  Equitable  relief  refused  for  laches. 
Approved  in  Ryeson  ▼.  Dunten,  164  Ind.  96,  73  N.  E.  77,  wlier^ 
mother  in  possession  as  eotenant  with  son  purchased  land  at  fore- 
closure and  obtained  sheriff's  deed,  and  son  for  several  years  after 
failed  to  assert  rights,  he 'cannot  assert  rights  against  mother's  re- 
mote grantee  for  value, 

20  WalL  20-30,  22  L.  279,  HUM  ASTON  v.  AMERICAN  TELEGRAPH 
CO. 

Syl,  1  (Vin,  290),     Contract  for  arbitration  biudiug. 

Approved  in  Elberton  Hardware  Co.  v.  Hawes,  122  Ga.  S66,  50  S, 
E.  967,  where  parties  to  executory  agreement  for  sale  of  goods  agree 
that  price  be  fixed  by  values  named,  and  one  of  valuers  rcfuaea  t<f 
act,  other  cannot  select  valuer;  Hopcdale  EL  Co,  v.  Electric  etc. 
Co.,  184  N.  Y.  363,  77  N.  E.  396,  where  contract  for  sale  of  electric 
plant  provided  that  if  vendor's  storage  batteries  should  prove  su- 
perior to  vendees,  it  would  pay  certain  sum  as  bonus  based  on  per- 
centage of  superiority,  and  vendee  refused  to  make  test,  damages 
recoverable  are  only  nominal  in  absence  of  evidence  of  superiority. 

SyL  2  (Vin,  290).  Act  of  vendee  rendering  performance  impos- 
sible— ^Value, 

DistinguiBhed  in  Elbertson  Hardware  Co,  v.  Hawes,  122  Ga,  S69,  50 
B,  E,  969,  fact  that  one  of  parties  to  executory  agreement  for  sale 
of  goods  under  which  valuers  fix  price  is  cause  of  refusal  of  on© 
of  valuers  to  act  does  not  estop  him  from  deujing  valuation  madt 
etberwtae  tban  ftceordijig  to  agreement 
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20  WaU.  36-45,  22  L.  282,  PACIFIC  R.  R.  CO.  t.  MAGUIRE. 

Syl.  2  (Vm,  292).  SUtutory  tax  exemption  of  railroad  as  con- 
tract. 

Approved  in  State  ▼.  Chicago  etc.  R7.  Co.,  128  Wis.  504,  108  N. 
W.  609,  upholding  statute  imposing  tax  on  gross  earnings  of  rail- 
road. 

20  Wall.  64-72,  22  L.  315,  OREGON  STEAM  NAVIGATION  CO.  t. 
WINSOR. 

Syl.  1   (Vm,  294).    Contract  in  restraint  of  trade  is  void. 

Approved  in  Webb  Press  Co.  v.  Pierce,  116  La.  912,  41  So.  206, 
holding  void  contract  whereby  one  contemplating  to  engage  in  busi- 
ness in  certain  place  agrees  with  another  not  to  do  so. 

Syl.  2   (Yin,  295).    Contracts— What  restraint  of  trade  valid. 

Approved  in  Merriman  v.  Cover,  104  Va.  436,  51  S.  B.  819,  up- 
holding contract  between  firm  procuring  railroad  right  of  way  and 
owner  that  no  oak  bark  be  shipped  over  road  except  to  owner,  un- 
less he  refuses  to  take  it  at  market  price. 

S7I.  3  (Vm,  295).  Theory  of  invalidity  of  contracts  restraining 
trade. 

Approved  in  Cincinnati  etc.  Packet  Co.  v.  Bay,  200  U.  8.  185, 
50  L.  433,  26  Sup.  Ct.  208,  purchaser  of  river  boats  cannot  invoke 
anti-trust  act  as  defense  to  action  for  purchase  price  though  he 
agreed  to  maintain  present  rates  which  relate  to  domestic  business; 
Cottington  v.  Swan,  128  Wis.  323,  107  N.  W.  337,  upholding  con- 
tract whereby  vendor  of  livery  business  agrees  not  to  engage  in  liv- 
ery business  in  same  place  so  long  as  vendee  or  his  heirs  continue 
in  business  in  same  place. 

Syl.  4  (Vm,  295).  Facts  determine  invalidity  of  contract  re- 
straining trade. 

Approved  in  Merica  v.  Burget,  36  Ind.  App.  459,  75  N.  E.  1086, 
agreement  by  vendor  of  bank  to  quit  banking  business  and  not  to 
start  bank  in  same  town  while  vendee  owns  bank  sold  is  broken 
by  vendor  subscribing  to  stock  in  new  bank  and  acting  as  assistant 
cashier;  Swigert  v.  Tilden,  121  Iowa,  662,  100  Am.  St.  Rep.  374, 
97  N.  W.  86,  63  L.  R.  A.  608,  upholding  sale  of  goodwill  in  mail 
order  shirt  business  on  agreement  of  seller  not  to  engage  in  manu- 
facture of  shirts  within  one  hundred  miles  of  Des  Moines  nor  sell 
shirts  in  Iowa  and  Nebraska  for  ten  years,  except  as  vendee's  agent. 

Syl.  5  (Vni,  295).    Contracts  partially  restraining  trade. 

Approved  in  Hartman  v.  Park  ft  Sons  Co.,  145  Fed.  380,  system 
of  contracts  made  by  maker  of  proprietary  medicine  between  him 
And  wholesalers  by  which  they  are  to  sell  only  at  certain  price  and 
to  eMrtain  retailers   and   between   him   and   retailers   whereby  the^r 
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agreed  to  tell  only  at  certain  price,  isTalid;  FiBbenes  Co*  v.  Lennen, 
130  Fed.  534,  65  C.  C.  A.  70,  upbolding  agreement  by  which  vendor 
of  fiflheries  plant  agreed  not  to  engage  in  fish  business  in  competi- 
tira  with  vendee  for  twenty  years. 

SyL  <S  (VIII,  2&7).     Partial  invalidity  of  contract  restraining  trade. 

Approved  in  Monongahela  etc  Coke  Co.  v.  Jntte,  210  Pa.  St,  307, 
105  Am.  St  Bep.  812,  50  AtL  1095,  contract  of  sale  of  coal  lands 
binding  vendor  not  to  engage  in  mining  or  shipping  coal  in  certain 
territory  for  ten  years  is  void  ai  tn  territory  outside  of  state,  but 
valid  in  so  far  as  It  relates  to  mining  in  state. 

20  Wall  117-124,  22  K  328,  KNAPP  r.  RAILBOAD  CO* 
8yl  4  (Vni,  301).  Trustees  may  enforce  claims. 
Approved  in  In  re  E,  T.  Kenney  Co.,  136  Fed.  455,  beneficial  in- 
terest of  assignors  in  net  proceeds  of  claims  against  insolvent  as- 
signed to  committee  to  purchase  property  of  insolvent  from  receiver 
and  sell  same  for  creditors,  after  admiolstration  of  trust  by  com- 
mittee, not  provable  in  bankruptcy. 

20  Wall.  125-137,  22  U  299,  BUETON  ▼.  DKIGGS. 

Syl.  1  (Vm,  302 )«    Assignment  of  grounds  of  inadmistibility  of 

evidence. 

Approved  in  Graves  ▼.  Bonnesa,  97  Minn.  281,  107  N.  W.  164,  fol- 
lowing rule;  Brown  v.  United  States,  142  Fed,  0,  applying  mle  to 
objection  to  admission  of  account-books  in  prosecution  for  aiding 
national  bank  president  in  misapplieatien  of  funds;  Texas  &  P.  By. 
Co.  ▼.  Contourie,  135  Fed.  470,  471,  68  C.  C.  A.  177,  applying  rule 
in  action  against  carrier  for  loss  by  fire  of  cotton  while  on  com- 
pany's dock. 

Syl.  2  (YIII,  303).  Admission  of  copy  of  lost  deposition — Absent 
witness. 

Approved  in  Toledo  Traction  Co.  v.  Cameron,  137  Fed.  60»  61,  69 
C.  C,  A.  28,  admitting  testimony  given  at  former  trial  whore  wit- 
ness in  action  for  personal  injuries  is  outside  jurisdiction  of  court 
and  resides  more  than  one  hundred  miles  from  place  of  trial;  Brown 
V.  Harkins,  131  Fed.  67,  65  C.  C.  A.  301,  in  action  by  distiller  for 
revenue  taxes  illegally  imposed^  evidence  that  record-book  taken  from 
bim  to  collector's  office  and  then  to  revenue  agent's  office,  and 
that  search  made  for  it  only  in  latter  ofiice,  is  insufficient  for  ad* 
mission  of   parol   evidence   of   contents* 

Syl.  3  (Vm,  304).    Secondary  evidence  of  papers  in  another  state. 

Distinguished  in  Pringey  v.  Guaa,  16  Okl.  83,  86  Pac.  293,  secondary 
evidence  of  contents  of  written  contrart  not  admissible  where  no 
diligence  shown  to  produce  original  last  seen  in  possession  of  third 
party. 
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87I.  4  (ViU,  304).    Proof  of  voluminous  documents  bj  examiner. 

Approved  in  Schumacher  ▼.  Pima  Co.,  7  Ariz.  273,  64  Pac.  491, 
applying  rule  in  action  by  county  to  recover  money  unlawfully  paid 
as  probate  judge's  salary  where  county  board  employed  attorney  to 
examine  records;  New  La  Junta  etc.  Canal  Co.  v.  Kreybill,  17  Colo. 
App.  36,  67  Pac.  1029,  permitting  witness  who  had  examined  rec- 
ords of  numerous  deeds  in  various  counties  to  state  number  of  such 
deeds  of  record  in  those  counties  to  show  that 'deeds  were  of  record 
at  time  of  execution  of  deed  of  trust  on  property  of  party  executing 
those  deeds;  State  ▼.  Nevada  etc.  B.  B.  Co.,  28  Nev.  214,  81  Pac. 
105,  where  on  issue  of  earning  capacity  of  railroad  for  tax  pur- 
poses, books  not  introduced,  but  each  party  sought  to  prove  result 
from  them  by  opinion  of  expert,  introduction  of  books  waived;  Sykes 
V.  Beck,  12  N.  D.  267,  96  N.  W.  852,  refusing  evidence  of  attorney 
for  plaintiff  that  he  had  examined  records  and  that  they  did  not 
contain  anything  with  reference  to  certain  tax  levies. 

Distinguished  in  In  re  Estate  of  Colton,  129  Iowa,  545,  105  N.  W. 
1009,  admitting  evidence  of  attorney  who  had  examined  records  that 
there  was  no  record  of  divorce  decree  between  certain  parties. 

Syl.  5  (Vm,  305).  Assumpsit  for  consideration  of  fraudulent  as- 
signment. 

Approved  in  Johnson  v.  Cate,  77  Vt.  225,  59  Atl.  832,  in  action  for 
money  paid  for  goods  purchased  by  firm  for  which  plaintiff  was  agent, 
where  defendant  falsely  informed  plaintiff  that  firm  had  never  paid, 
question  of  plaintiff's  guaranty  is  immaterial. 

20  Wall.  137-152,  22  L.  331,  TIOGA  ETC.  BY.  CO.  ▼.  BLOSSBUBG 
ETC.  BY.  CO. 

Syl.  1   (VIII,  305).    Judgment  as  bar. 

Approved  in  Georgia  etc.  Banking  Co.  v.  Wright,  132  Fed.  916, 
where  state  supreme  court  in  suit  between  state  and  railroad  decided 
that  charter  precluded  state  from  taxing  company  in  excess  of  cer- 
tain rate,  decision  concludes  state  in  suit  for  taxes  for  different 
year  under  different  statute. 

Syl.  5    (VIII,  306).     Foundation  of  law  of  limitations. 

Approved  in  Sidway  v.  Missouri  Land  etc.  Co.,  187  Mo.  673,  86  S. 
W.  156,  where  foreign  corporation  was  licensed  in  state  and  main- 
tained office  and  agent  for  service  of  process  it  was  not  nonresident 
within  Eev.  St.,  §  4282,  providing  for  suspension  of  limitations. 

(Vin,  305.)  Miscellaneous.  Cited  in  Williams  v.  Metropolitan 
etc.  By.  Co.,  68  Kan.  23,  74  Pac.  602,  64  L.  B.  A.  794,  foreign  cor- 
poration being  *'out  of  state''  within  meaning  of  Code,  {  21,  cannot 
Avail  itself  of  statute  of  limitations. 
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20  Wall.  152  158,  22  L.  33S,  SIMPSON  r.  GEEELEY. 

8yL  1  (TOT,  306).    Joint  parties  must  Joia  ia  appeal. 

Approved  in  Port  v,  Schlufts  Bros*  4b  Co.,  ,149  Fed.  732,  following 
rule- 
so  Wail.  165-171,  22  L.  252»  ROACH  v.  SUMMERS. 

Syl.  1  (Vm,  308)*  Discharge  of  iurety  by  change  ia  principal's 
contract, 

Distingnished  in  Zeigler  v,  Hallahan,  131  Fed,  208,  66  C.  C.  A.  1, 
where  defendant  guaranteed  lease  by  which  tenant  bound  to  keep 
and  pay  rent  for  premisee  and  deliver  them  in  good  condition  at  end 
of  term,  insertion  of  elauae  in  lease  mailing  it  void  if  premises  do- 
atroyed  by  fire,  discharged  surety. 

20  Wall.  171-178,  22  L.  273,  THIRD  NATIONAL  BANK  ▼.  COOPER. 

(YIU,  308.)  Miscellaneous.  Cited  in  Bacon  ▼.  Roberts,  146  Fed. 
7S0,  dismissing  petition  to  review  order  of  bankruptcy  referee  filed 
£fty  days  after  making  of  order. 

20  Wall.  179-189,  22  L.  339,  TWENTY  PER  CENT  CASES, 
Syl.  1  (Vlll,  309).    Retroactive  construction  of  statutes. 
Approved  in  Hall  v.  Chicago  etc.  Ry.  Co.,  149  Fed.  567^  employers* 
liability  act  regnlating  liability  of  interstate  carriers  for  injuries  to  em- 
ployees does  not  apply  to  causes  of  action  existing  at  time  of  its 
adoption. 

20  Wall.  201-226,  22  L.  259,  THE  LOTTAWANNA. 

Syl.  2  (Vin,  310).    Maritime  lien — Supplies  furnisbed  in  home  port. 

Approved  in  The  Sue,  137  Fed.  135,  where  local  law  gives  lien  for 
repaiis  or  supplies  furoished  vessel  in  home  port,  no  lien  ia  acquired 
unless  lacal  law  followed. 

Syl.  7  (VIII,  311).     Property  following  appeal  in  rem. 

Approved  in  First  Nat  Bank  v.  State  Nat.  Bank,  131  Fed.  431, 
65  C.  C.  A.  414^  where  appeal  ia  taken  under  Bankr.  Act,  f  25a,  from 
judgment  allowing  or  rejecting  debt,  diatrict  court  cannot  entertain 
motion  for  rehearing  pending  appeal. 

20  Wall.  226-251,  22  L.  254,  OORNETT  v.  WILLIAMS. 

Syl.  4  (YIII,  311).    Best  possible  secondary  evidence — Certified  copy. 

See  110  Am.  St.  Hep.  456,  note. 

8yl«  5  (Vlll,  312).    Conclusiveness  of  Judgment  oa  collateral  attack^ 

Approved  in  C.  C.  Taft  Co.  v.  Century  Sav,  Bank,  141  Fed.  371, 
omission  of  petition  io  involuntary  bankruptcy  to  allege  that  defendant 
owea  debts  amounting  to  $1,000  is  jurisdictional  defect;  In  re  Burkell, 
t  Alaska^  110,  arguendo. 
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87I.  7  (VIII,  313).    Official  acts — Presumptions  from  other  acta. 

Approved  in  Brewster  t.  Lanyon  Zinc  Co.,  140  Fed.  812,  construing^ 
conditions  in  oil  lease  relating  to  forfeiture  for  failure  to  comply  with 
eovenauts. 

20  WalL  251-264,  22  L.  275,  UNITED  STATES  t.  HEEBON. 

87I.  3  (Yin,  314).    Bankruptcy  discharge — Debt  due  government. 

Approved  in  Olds  v.  Forrester,  126  Iowa,  458,  102  N.  W.  420,  judg- 
ment  for  costs  in  criminal  prosecution  is  satisfied  by  discharge  of 
judgment  debtor  in  bankruptcy. 

20  Wall.  289-322,  22  L.  264,  CITY  OF  MEMPHIS  v.  BBOWN. 

SyL  2  (Vni,  816).  Damages — Failure  to  return  bonds  under  con- 
tract 

Approved  in  Barse  Live  Stock  Co.  t.  McKinister,  10  Okl.  71,  64  Pac. 
15,  damages  where  property  of  defendant  seized  and  delivered  to  plain- 
tiff under  writ  are  price  at  which  he  could  have  bought  property  in 
market  nearest  place  at  which  he  should  have  had  possession. 

SyL  8  (Vni,  817).    Damages  must  be  legally  computable. 

Approved  in  Tootle  v.  Kent,  12  OkL  691,  73  Pac.  315,  allowiug 
damages  for  loss  of  credit  in  action  by  merchant  for  malicious  acts  of 
another. 

Distiuguished  in  Critchfield  t.  Julia,  147  Fed.  72,  where  defendant 
in  consideration  of  services  rendered  agreed  to  certain  sum  and  certain 
preferred  stock  in  corporation  to  be  formed,  but  after  formation  of 
corporation  did  not  issue  such  stock,  plaintiff  could  recover  sum  equal 
to  value  of  such  stock  if  issued  determinable  with  reference  to  valu» 
of  corporation's  assets  and  activities. 

Syl.  10  (Vin,  317).    Modification  of  city  contract  by  officers. 

Approved  in  Drainage  Com.  v.  National  Contracting  Co.,  136  Fed» 
791,  under  Acts  La.  1896,  p.  162,  §§  5,  6,  7,  relating  to  drainage^ 
neither  drainage  commission  nor  its  engineer  could  consent  to  sub- 
stitution of  cheaper  material  for  that  specified  in  contract. 

20  Wall.  323-341,  22  L.  348,  STOCKDALE  v.  ATLANTIC  INSURANCE 
CO. 

Syl.  2  (Vm,  317).    Legislative  construction  of  statutes. 

Approved  in  James  t.  United  States,  202  U.  S.  406,  50  L.  1081, 
26  Sup.  Ct  685,  salary  of  District  of  Columbia  supreme  judges  for  year 
ending  June  30,  1893,  was  $5,000,  though  appropriation  for  such  year 
was  sufficient  to  pay  former  salary  only;  American  Sug.  Ref.  Co.  v. 
United  States,  136  Fed.  509,  Cuban  treaty  of  1903,  was  retroactive  and 
applied  to  Cuban  goods  imported  ten  days  after  ratifications  exchanged^ 
though  CbngresB  did  not  approve  it  till  later. 
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£0  Wall.  353-375,  22  h,  241,  HAILES  v.  VAN  WORMEB. 

8yL  1   (VIII,  319).     P& tents — New  combiaation  of  old  constituenta. 

Approved  m  Pennsylvania  etc.  Gaslight  Co.  v.  Best,  137  Fed.  942, 
upholding  Campbell  patent  No.  447,757,  for  method  of  using  hydro-carboa 
fluids  for  illuminating  purpoBes  aad  incandescent  lamp  for  using  such 
method. 

Syl,  2  (VIII,  319).     Patents — Combining  old  derioei. 

Approved  in  American  Chocolate  Mach.  Co,  ▼.  Helmstetter^  142  Fed. 
980,  Holmes'  patent,  No.  492,205,  for  chocolate  dipping  machine,  con- 
sisting of  combination  with  drop-dripping  mechanism  of  jarring  deviee 
for  removing  surplus,  is  not  infringed  by  machine  of  Weeks'  patent  No. 
634.033;  Bodge  Cold  Storage  Co.  v.  New  York  etc.  R,  R.  Co.,  139  Fed. 
985,  986,  987,  holding  void  Piez  4  Beaumont  patents  Nos.  668,960  and 
688,1 11 1  for  improvements  in  mechanism  for  piling  coal  and  for  remov- 
ing material  from  pile;  West  Bojlston  Mfg.  Co.  v.  Wallace,  137  Fed. 
926,  holding  void  Mitchelsen  patent  No.  718,4^9  for  tenting  cloth^  for 
use  in  covering  plants,  as  lacking  novelty;  Self -sealing  Can  C^.  t. 
Hocker,  136  Fed.  420,  holding  void  Spencer  patent  No.  412.134,  for  can 
top  and  cover;  Voightmann  v.  Weia  etc.  Cornice  Co.,  133  Fed,  300,  hold- 
ing void  Voightmanii  patent  No.  600,186,  for  improvement  in  fireproof 
windows. 

20  Wall.  375-384,  22  h,  383,  FERRIS  v.  HIGLET. 

Syl.  1  (Vin,  321).    Act  organi^ng  territory  is  its  constitution. 

Approved  in  Davidson  v.  Warn  pier,  29  Mont.  66,  74  Pac.  84,  under 
Prob.  Prac.  Act,  §§  367,  360,  guardian  cannot  mortgage  ward's  land  to 
secure  debt  contracted  for  improvement  of  estate;  Jung  v.  Myer,  11 
N.  M.  390,  68  Pac.  937,  holding  void  Laws  1901,  c.  82,  authorizing  ap* 
peals  to  supreme  court  from  interlocutory  orders  affecting  substantial 
rights. 

Syl.  2   (VIII,  321),    Territorial  court's  law  and  equity  jurisdiction. 

Approved  in  Chri»ty  v.  City  of  Kingfisher,  13  Okl.  588,  76  Pac.  137, 
holding  void  act  authorizing  city  council  to  hear  and  determine  charges 
made  ground  for  removal  of  officer  and  to  enter  order  of  removal  but 
failing  to  provide  for  review  in  courts;  dissenting  opinion  in  H*>we  v. 
Dunlap,  12  Okl.  474,  72  Pac.  896,  majority  holding  injunction  will 
not  lie  to  restrain  mayor  and  council  from  recognizing  as  city  attorney 
person  elected  aa  successor  in  oMce  of  person  removed  by  counciL 

Syl.  3  (Vm,  322),    Procedure  in  probate  court. 

Approved  in  State  Capital  etc,  Co.  v.  Board  of  Coramrs.  of  Grant  C^., 
S  Okl.  230,  56  Pac.  95 8^  probate  court  has  no  jurisdiction  over  action 
to  vacate  judgment, 

Syl.  4  (VIIT,  322).     Territorial  law  conferring  jurisdiction  on  courts 

Approved  in  In  re  Bruno  Munro,  1  Alaska,  283,  284,  municipalities  can- 

aot  create  municipal  courta  independent  of  those  created  by  Congress; 
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Caron  v.  Old  ReUable  Gold  Min.  Co.,  12  N.  M.  222,  226,  78  Pac.  65,  67, 
probate  court  has  no  jurisdiction  to  determine  contested  claims  of  title 
to  property  as  between  an  estate  and  stranger;  Garrett  t.  London  etc. 
Ins.  Co.,  15  Okl.  224,  81  Pac.  421,  probate  court  has  no  jurisdiction 
to  appoint  receiver;  Bardrick  v.  Dillpn,  7  Okl.  551,  54  Pac.  790,  enjoin- 
ing tax  levy  on  excess  where  board  of  equalization  increased  valuation 
of  property  of  any  individual  in  excess  of  its  true  cash  value;  Wetz 
V.  Elliott,  4  Okl.  620,  51  Pac.  657,  under  Stat.  1893,  c.  18,  art.  15,  99  1, 
6,  probate  court  had  no  jurisdiction  over  proceeding  purely  injunctional ; 
Irwin  V.  Irwin,  2  Okl.  195,  37  Pac.  552,  holding  probate  court  has  no 
jurisdiction  in  divorce;  Bullerdick  t.  Hermsmeyer,  32  Mont.  551,  81  Pac. 
336,  arguendo. 

Distinguished  in  Central  Loan  etc.  Co.  v.  Campbell  etc.  Co.,  5  Okl. 
407,  409,  49  Pac.  51,  52,  upholding  Stat.  1893,  §9  4120,  4121,  au- 
thorizing probate  judge  to  issue  attachment  in  cause  pending  in  district 
court  where  district  judge  is  absent  from  county;  Irwin  v.  Irwin,  3  Okl. 
202,  206,  41  Pac.  374,  375,  under  Stat.  1890,  9  4966,  probate  courts 
could  only  grant  divorces  where  petition  and  affidavit  show  plaintiff  to 
have  resided  two  years  in  territory  and  six  months  in  county;  Allison  v. 
Bergers,  1  Okl.  8,  25  Pac.  513,  county  court  has  jurisdiction  of  civil 
suit  for  money  demand  of  $310;  dissenting  opinion  in  Irwin  v.  Irwin, 
2  Okl.  225,  37  Pac.  562,  majority  holding  probate  court  has  no  juris- 
diction over  actions  for  divorce. 

20  Wall.  385,  386,  22  L.  385,  THE  8.  B.  WHEELEB. 

Syl.  1  (Vm,  323).    Admiralty — Concurrence  of  two  courts. 

Approved  in  The  Iroquois,  194  U.  S.  247,  48  L.  960,  24  Sup.  Ct.  640, 
affirming  concurring  decisions  of  two  lower  courts  that  master  of  sailing 
vessel  bound  for  San  Francisco  was  bound  to  put  in  intermediate  port 
for  medical  attendance  for  seamen  who  had  broken  ribs  and  leg  while 
vessel  rounding  Cape  Horn;  Last  Chance  Min.  Co.  v.  Bunker  Hill  etc. 
Co.,  131  Fed.  588,  66  C.  C.  A.  299,  refusing  to  disturb  findings  of 
master  based  on  conflicting  evidence  when  approved  by  court. 

20  Wall.  387-403,  22  L.  354,  NEW  OBLEANS  v.  THE  STEAMSHIP 
CO. 

Syl.  1  (VIII,  323).     Contempt  is  specific  crime. 

Approved  in  Heinze  v.  Butte  etc.  Min.  Co.,  129  Fed.  278,  280,  63 
C.  C.  A.  388,  where  in  suit  in  equity  in  aid  of  action  at  law  injunction 
issued  preventing  defendant  from  extracting  ore  and  order  requiring 
them  to  permit  plaintiff  to  examine  mine  was  disobeyed,  judgment  fining 
defendant  for  contempt  was  not  criminal  judgment  and  not  reviewable 
on  error;  In  re  Fellerman,  149  Fed.  246,  two  persons  may  be  jointly 
proceeded  against  for  contempt  though  it  consists  in  false  swearing 
before  court;  Bullock  etc.  Co.  v.  Westinghouse  etc.  Co.,  129  Fed.  106, 
107,  63  C.  C.  A.  607,  circuit  court  judgment  fining  one  for  violating 
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injunction  is  reviewable  on  writ  of  errors  Christensen  etc,  Co.  v.  West- 
inghouse  etc.  Co.,  129  Fed,  96,  97,  63  C.  C*  A,  698,  order  adjudging 
one  in  contempt  for  violating  interlocutory  injunction  restraining  patent 
infringement  ia  not  reviewable  except  on  appeal  from  final  decree  in 
cause;  State  v,  Harney,  30  Mont.  197,  76  Pac,  11,  Code  Civ,  Proc, 
I  615,  as  amended,  prohibiting  change  of  venue  where  parties  agree 
<jn  judge  pro  tempore  or  if  qualified  district  judge  is  called  in  does 
not  apply  to  contempt  proceedings, 

DiBtinguished  in  In  re  Christenscn  Engineering  Co,,  194  U.  8.  459,  48  L, 
1074,  24  Sap.  Ct.  729,  circuit  court  of  appeals  has  jurisdiction  on  writ 
of  error  to  review  circuit  court  order  fining  one  for  violating  pre- 
liminary injunction  in  patent  infringement'*  suit. 

8yl.  3  (VIII,  325).     Review  of  circuit  court  judgment  in  contempt. 

Distinguished  in  Bessette  v.  W,  B.  Conkey  Co.,  194  U.  S.  331.  333, 
48  L.  1003,  1004,  24  Sup,  Ct.  665,  circuit  court  of  appeals  may  review 
order  of  circuit  court  iuing  one  not  party  to  suit  for  contempt  in  violat- 
ing restraining  order. 

20  Wall.  414-420,  22  L.  389,  MATS  v.  PRITTON. 

SyL  1  (Vni,  326).     Waiver  of  objection  to  state  jurisdiction. 

Approved  in  In  re  Reynolds,  133  Fed.  587,  where,  after  adjudication 
in  bankruptcy  property  of  bankrupt  taken  possession  of  by  chattel  mort* 
gage,  and  trustee  sued  in  state  court  for  value  of  property,  he  cannot 
thereafter  bring  summary  proceedings  in  bankruptcy  court  to  recover 
property. 

Syl  2  (VIII,  327),     Objection  must  be  taken  below. 
Approved  in  The  Wyandotte,  145  Fed.  326,  exhibits  must  be  made 
part  of  record  in  admiralty  appeal. 

20  WaU.  430-445,  22  L.  391,  THE  MONTELLO. 

Syl.    1    (VIII,   328).     What   are   navigable   streams. 

Approved  in  Manigault  v.  Springs.  199  U*  8.  478,  50  L.  277,  26 
Sup,  Ct,  127,  whore  bill  alleges  that  river  is  navigable  stream,  demurrer 
admits  navigability;  United  States  v,  lioth,  2  Alaska,  261,  Chen  a 
river  is  navigable  stream;  Minnesota  Canal  etc,  Co.  v.  Koochiching  Co., 
97  Minn.  441,  107  N.  W.  409,  Gen.  Laws  1901,  c.  360,  p.  679,  do  not  au- 
thorize corporation  to  divert  waters  from  navigable  stream  so  as  to  inter- 
fere with  navigation  and  by  means  of  canal  discharge  it  into  difiTerent 
drainage  area;  State  v.  Twiford,  130  N.  C.  606,  48  S.  E.  587,  naviga- 
bilily  not  affected  by  fact  that  one  riparian  owner  owng  lands  on  both 
•ides  of  stream  with  no  public  road  to  v^ater, 

SyK  2   (VIII,  329),     When  river  navigable  water  of  United  States. 
Approved  in  Birch  v.  King,  71  N.  J,  L.  394,  59  AtL  U,  plea  to  juris- 
diction averring  that  cause  of  action  a  lose  on  navigable  waters  and  ia 
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azclusively  witliin  federal  jurisdiction  is  bad  as  not  showing  that  water* 
were  navigable  waters  of  the  United  States. 

20  WaU.  445-459,  22  L.  365,  HOME  INSUBANCE  CO.  t.  MOESE. 

Syl.  2  (Vin,  330).    Agreement  not  to  remove  suit. 

Approved  in  Victor  Talking  Mach.  Co.  v.  American  Graph.  Co.,  140 
Fed.  862,  prior  agreement  bj  which  parties  to  suit  for  infringement 
of  patent  agree  on  terms  of  settlement  on  condition  that  patent  ia 
sustained  does  not  deprive  court  of  jurisdiction;  Hartford  Fire  Ins.  Co. 
T.  Hon,  66  Neb.  556,  562,  103  Am.  St.  Eep.  725,  92  N.  W.  747,  749,  60  L. 
B.  A.  436,  holding  void  stipulation  in  fire  insurance  policy  that  no  action 
thereon  shall  be  brought  until  after  compliance  with  stipulation  as  to 
appraisement  and  arbitration;  dissenting  opinion  in  Prewitt  v.  Security 
etc.  Ins.  Co.,  119  Kj.  342,  343,  346,  84  S.  W.  530,  531,  and  dissentiug 
opinion  in  Security  etc.  Ins.  Co.  y.  Prewitt,  202  U.  S.  260,  261,  50  L. 
1019,  1Q20,  26  Sup.  Ct.  619,  majority  upholding  Kentucky  statute  pro- 
viding that  foreign  insurance  company  removing  suit  to  federal  court 
shall  have  license  to  do  business  in  state  revoked. 

Distinguished  in  Security  etc.  Ins.  Co.  t.  Prewitt,  202  U.  8.  254,  255, 
50  L.  1017,  26  Sup.  Ct.  619,  affirming  Prewitt  v.  Security  etc.  Ins.  Co.^ 
119  Ky.  327,  330,  331,  83  S.  W.  612,  613,  and  upholding  Kentucky  stat- 
ute providing  that  foreign  insurance  company  removing  suit  to  federal 
court  shall  have  license  to  do  business  in  state  revoked. 

Syl.  5  (VllI,  332).    Insurance— Agreement  not  to  remove  suits. 

Approved  in  Pearson  v.  Anderburg,  28  Utah,  500,  80  Pac.  309,  mem- 
bers of  voluntary  association  cannot  restrict  themselves  to  remedies 
before  society's  tribunals  with  reference  to  benefits  due  under  contract^ 
so  as  to  require  them  to  exhaust  remedy  provided  for  by  society's 
tribunals  as  condition  precedent  to  suiug  for  benefits;  dissenting  opinion 
in  Security  etc.  Ins.  Co.  v.  Prewitt,  202  U.  S.  258,  263,  264,  265,  50 
L.  1019,  1020,  1021,  26  Sup.  Ct.  619,  majority  upholding  Kentucky 
statute  providing  that  foreign  insurance  company  removing  suit  to 
federal  court  shall  have  license  to  do  business  in  state  removed;  Knight 
V.  Shelton,  134  Fed.  440,  arguendo. 

Distinguished  in  Security  etc.  Ins.  Co.  v.  Prewitt,  202  U.  S.  249,  251, 
252,  50  L.  1015,  1016,  26  Sup.  Ct.  619,  upholding  Kentucky  statute 
providing  that  foreign  insurance  company  removing  suit  to  federal  court 
shall  have  license  to  do  business  in  state  revoked. 

20  WalL  459-474,  22  L.  371,  SPBOTT  v.  UNITED  STATES. 

Syl.  2  (Vin,  334).    Validity  of  acts  of  insurgent  states. 

Approved  in  CuUins  v.  Overton,  7  Okl.  482,  54  Pac.  705,  where  Texas 
authorities  organized  disputed  territory  into  county,  judgment  of  its 
county  court,  rendered  prior  to  adjudication  that  such  territory  was 
not  in  Texas,  is  valid. 
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£0  WaU.  486-488,  22  L,  375,  BOLET  v.  GBISWOLD. 

SyL  1  (VIII,  335).    Judgment  in  replevin. 

Distinguished  in  Hj-nes  v.  Barnes,  30  Mont,  27»  75  Pac.  523,  under 
Code  Civ.  Proc*,  9  1193,  judgment  for  plaintiff  in  claim  and  delivery 
must  be  in  alternative. 

50  Wall.  488^94,  22  L.  395,  HEABNE  v.  MARINE  INS.  CO. 

SjL  1  (VIII,  336).     Equity — Reformation  of  contracts  for  fraud. 

Approved  in  Taylor  v.  Grand  Lodge  A.  O,  U.  W.,  96  Minn.  452,  105 
"N,  W.  413,  where  laws  of  beneficial  society  prohibited  admission  of 
persons  over  forty^five  and  applicant  over  such  falsely  certified  to  con* 
trary  and  paid  dues  for  long  time  and  lodge  knew  nothing  of  falsity 
«f  certificate  tiM  after  his  death,  claim  for  benefits  was  denied. 

Byl.  3  (Vin,  337).     Reformation  of  contract— Mutual  mistake. 
Approved  in  Forester  v.  Van  Auken,  12  N.  D.  182,  96  N.  W.  303, 
holding  evidence  insufficient  to  show  deed  intended  as  mortgage. 

8yl,  5  ("VTII,  337).     Usage  to  explain  ambiguity. 

Approved  in  Brewster  v.  Lanyon  Zinc  Co.,  140  Fed.  812^  construing 
oO  lease  with  reference  to  conditions  of  forfeiture;  Litlnrd  v.  Ken- 
tucky Distilleries  etc.  Co.,  134  Fed.  182,  67  C.  C.  A.  74,  admitting 
evidence  of  custom  to  show  that  contract  for  delivery  of  distillery 
slop  at  distiller  ^s  feeding  lot  contemplated  lot  to  be  supplied  with 
suitable  pens,  troughs  and  pipes. 

Distinguished  in  Moore  v.  United  States,  106  U.  S.  166,  49  L.  433,  25 
8up.  Ct.  202,  custom  at  San  Francisco  between  shippers  and  ship  owners 
TOquiring  consignee  to  designate  berth  for  discbarge  of  cargo  does  not 
prevail  over  terms  of  contmct  to  deliver  coal  at  wharf  in  Honolulu, 
where  different  custom  prevails;  Connecticut  Fire  Ins.  Co.  v.  Buchanan, 
141  Fed.  889,  B90,  refusing  parol  evidence  to  show  that  parties  to  insur- 
ance policy  intended  to  cover  building  while  used  for  purpose  other 
than  that  specified  in  policy. 

20  Wall.  498-507,  22  U  410,  RUBBER  TIP  PENCIL  CO.  v.  HOWARD. 
Syl.  1  (Vni,  338).     Patents — Device  useful  but  not  new. 
Distinguished  in  Thomson- Houston  El.  Co.  v.  Ohio  Brass  C^o,,  129  Fed. 
379,  upholding  Van  Dcopoele  patent  No.  394,039,  for  insulated   turn- 
buckle  for  use  on  trolley-cars. 

80  Wall,  507-516,  22  L,  414,  ATCHISON  ▼,  PETERSON. 

Syl,  2  (Vni,  338).     Riparian  rights— Use  of  water  for  mining. 

Approved  in  Morris  v.  Bean,  146  Fed.  426,  failure  to  record  claim 
for  water  does  not  preclude  taking  of  water  for  benefleial  uses  by  methods 
other  than  Jn  statutes  prescrihed ;  Revenue  Min,  Co.  v.  Balderaton,  2 
Alaska,  368,  denying  unreasonable  moTjopoly  of  waters  on  public  lands 
whert  ODO   undertakes  to   unfairly   deprive  another   from   using   them; 
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Boise  Irr.  etc.  Co.  v.  Stewart,  10  Idaho,  50,  77  Pac.  28,  upholding 
and  construing  Bess.  Laws  1903,  p.  223,  regulating  appropriation  and 
diversion  of  public  waters;  Clark  v.  Allaman,  71  Kan.  213,  240,  80 
Pac.  574,  583,  determining  rights  of  appropriators  for  irrigation  as 
against  riparian  owners;  Crawford  Co.  v.  Hathawaj,  67  Neb.  360,  108 
Am.  St.  Eep.  675,  93  N.  W.  793,  irrigation  acts  of  1889  and  1895 
did  not  abolish  vested  rights  of  riparian  owners;  Willey  v.  Decker,  11 
Wyo.  520,  100  Am.  St.  Eep.  939,  73  Pac.  216,  owner  of  land  in  Mon- 
tana may  by  prior  appropriation  acquire  right  to  use  of  water  of  stream 
rising  in  that  state  and  flowing  into  Wyoming,  by  joining  with  land 
owners  in  Wyoming  in  construction  of  ditch  to  divert  waters  at  point 
in  latter  state  for  irrigation  of  lands  in  both  states. 

Distinguished  in  Meng  v.  Coffee,  67  Neb.  509,  510,  108  Am.  St.  Bep. 
704,  705,  93  N.  W.  716,  denying  right  of  riparian  owners  to  divert 
waters  of  stream  for  irrigation  purposes  to  detriment  of  other  riparian 
owners. 

Syl.  4  (VIII,  339).    Water — ^Bights  conferred  by  appropriation. 

Approved  in  Revenue  Min.  Co.  v.  Balderston,  2  Alaska,  369,  denying 
unreasonable  monopoly  of  waters  on  public  lands  where  one  unrea- 
sonably seeks  to  unfairly  prevent  another  from  using  them;  Stenger  v. 
Tharp,  17  S.  D.  22,  94  N.  W.  404,  determining  amount  of  water  which 
one  riparian  owner,  as  against  another  such  owner,  may  appropriate 
for  irrigation. 

20  WaU.  517-520,  22  L.  421,  UNITED  STATES  v.  GILL. 

Syl.  1  (VIII,  340).    Government 's  liability — Hay  used  by  army. 

Approved  in  United  States  v.  Foreman,  5  Okl.  253,  48  Pac.  97,  one 
suing  in  territorial  court  for  recovery  of  money  paid  for  land  on  which 
entry  erroneously  allowed  afterward  canceled  need  not  show  surrender 
of  duplicate  receipt  and  execution  of  disclaimer  as  provided  in  act  of 
June  16,  1880. 

20  Wall.  520-527,  22  L.  376,  POLLARD  v.  BAILEY. 

Syl.  4  (VIII,  341).    Remedy  and  liability  created  by  same  statute. 

Approved  in  Middletown  Nat.  Bank  v.  Toledo  etc.  Ry.  Co.,  197  U.  S. 
405,  49  L.  810,  25  Sup.  Ct.  462,  stockholder's  liability  in  Ohio  corporation 
is  not  enforceable  outside  of  state;  Harrigan  v.  Gilchrist,  121  Wis.  268, 
99  N.  W.  948,  creditor  may  sue  receiver  of  corporation  to  enforce  trust. 

Syl.  6   (VIII,  342).     Remedy— Stockholder 's  liability  act. 

Approved  in  Harrison  v.  Remington  Paper  Co.,  140  Fed.  388,  holding 
void  as  against  contract  rights  accrued  prior  to  its  passage,  Laws  Kan. 
1898,  c.  10,  p.  27,  substituting  for  existing  remedy  suit  in  equity 
by  receiver  appointed  after  judgment  against  corporation;  Hazlett 
V.  Woodhead,  27  R.  I.  511,  63  Atl.  954,  to  enforce  stockholder's  lia- 
bility in  banking  corporation  imposed  by  Neb.  Const.,  1875,  art.  lib,  §  7, 
receiver  must  include  nonresident  stockholders  in  equity  suit  in  Nebraska ; 
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Milkr  V.  Smith,  26  E.  I.  150.  68  AtL  635,  66  L.  E.  A.  473,  refusing  to 
entertain  suit  in  cquitj  bj  creditors  of  Colorado  corporation,  on  behalf 
of  tbemselvea  and  otbprs  wbo  may  cboose  to  come  in,  against  stock- 
bolder  to  enforce  double  llabilitj  under  1  Mills  Ann.  St.    Colo*    §  533. 

20   Wall.   528  543,   22   L.  406,   NORTHWESTEEN  XINION  PACKET 
CO.  r.  CLOUGH. 

Syl.  4  (VIII,  344).    Declarations  by  agent  of  past  occarrences. 

Approved  in  The  Saranac,  132  Fed.  942,  in  action  against  vessel  for 
injury  to  stevedore  by  falling  down  hatchway,  Htatement  of  mate  ten 
minutes  after  accident  that  hatch  covers  never  did  fit  is  inadminsible; 
Allington  etc.  Mfg.  Co.  v.  Detroit  Eeduction  Co.,  133  Mich.  436.  95 
N.  W.  565,  in  action  by  seller  for  price  of  machine  sold  to  corporation 
in  which  defense  of  breach  of  warranty  set  up,  admissions  of  director 
not  binding  on  corporation;  Ha%'ens  v.  Bhode  Island  Suburban  By.  Co., 
26  E.  I.  53,  58  AtL  249^  in  action  against  railway  for  injuries  to  con- 
ductor through  negligence  of  motorman,  evidence  that  ou  day  after 
accident,  manager  told  bam  foreman  that  motorman  was  incompetent, 
is  jnadmissible ;  Goaa  v.  Southern  Ey.,  67  8.  C.  362,  45  8.  E.  816,  in 
action  for  personal  injuries  declaration  of  bystander  after  accident  are 
not  part  of  res  gestae, 

Syl.  5  (VIII,  345).     Bill  of  exceptions  must  show  preJudSclal  error. 
Approved  in  O  'Keefe  v.  Dillenbeek,  15  Okl.  441,  83  Pac,  541^  applying 
rule  in  ejeclment, 

20  Wall.  543-545,  22  U    422,    UNITED    STATES    EXPRESS  CO.   f. 
WARE. 

8yL  2  (Vin,  346).     Service  on  agent  of  foreign  corporation. 

Approved  in  Sid  way  v.  Missouri  Laud  etc.  Co.,  187  Mo.  673,  86 
S,  W,  156,  where  foreign  corpomtion  was  licensed  to  do  business  in 
Missouri  and  had  process  agent  there  it  was  not  nonresident  within  Bf^» 
8t.  1899j  I  4282,  providing  for  suspension  of  limitations, 

20  Wall.  546-559,  22  L.  403,  AMBLER  v.  WHIPPLE. 

Syl.  1   (VIII,  346).     Dissolution  of  partnership— Written  contract. 

Distinguished  in  Jenkins  etc.  Co.  v.  Alpena  etc.  Cement  Co.,  147  Fed. 
657,  where  parties  to  verbal  agreement  for  sale  of  cement  contemplate 
iU  reduction  to  writing  and  signature,  but  writing  was  simply  to  bo 
memorial  of  agreement,  contract  is  binding  though  never  written. 

20  Wall.  575-677,  22  L,  451,  LONGSTREETH  v.  PENNOCK. 

Syl.  1  (Vm,  349).  Bankruptcy— Seizure  of  property  liable  to  dis- 
traint. 

Approved  in  In  re  Winfield  Mfg.  Co.,  137  Fed.  986,  where  after 
tenant  ^8  bankruptcy  landlord  accepted  surrender  of  premises,  he  cannot 
enforce  stipulation  in  lease  that  in  caB«  tenant  beeomea  bankrupt  rent 
for  antire  term  should  become  due% 


r 


20  Wall.  577-652  Notes  on  U.  S.  Beporta.  656 

20  WaU.  577-583,  22  L.  417,  CANNON  t.  NEW  ORLEANS. 
S7I.  1  (Vin,  349).    State  mooring  fee  ia  tonnage  tax. 

Approved  in  Waj  v.  New  Jersey  Steamboat  Co.,  133  Fed.  192,  liolding 
Toid  Laws  N.  Y.  1897,  p.  701,  9  63,  imposing  tax  on  master,  owner  or 
consignee  of  vessel  entering  port,  based  on  tonnage;  Board  of  Com- 
missioners ef  New  Orleans  t.  New  Orleans  etc.  B.  Co.,  112  La.  1014, 
36  So.  838,  after  creation  of  port  commissioners,  city  of  New  Orleans 
could  not  authorize  construction  of  railroad  on  wharves  along  Mississippi. 

S7I.  8  (Vllly  351).    State  regulation  of  wharfage  fees. 

Approved  in  State  t.  Faudre,  54  W.  Ya.  123,  102  Am.  St.  Bep.  927, 
46  S.  E.  269,  63  L.  B.  A.  877,  Ohio  maj  fix  charge  for  ferriage  over 
Ohio  river  to  West  Virginia. 

20  Wall.  590-642,  22  L.  429,  MUBDOCK  v.  CITY  OP  MEMPHIS. 

S7I.  2  (Vm,  853).    Bepeal  of  act  bj  implication. 

Approved  in  State  t.  Lee,  28  Nev.  391,  82  Pac.  230,  Stat.  1899,  p.  88, 
e.  73,  regulating  practice  of  medicine,  is  repealed  by  Stat.  1905,  p.  87, 
c.  63;  Pratt  Institute  v.  City  of  New  York,  183  N.  Y.  158,  75  N.  E.  1121, 
1  Gen.  Tax  Law,  1896,  p.  908,  9  4,  subd.  7,  exempting  real  estate 
of  educational  institutions  used  exclusively  for  carrying  out  corporate 
purposes,  repeals  special  charter  provisions  granting*  such  exemption. 

Syl.  7   (vm,  355).    Appeal — Looking  into  opinion  below. 
Approved  in  Carson  T.  Three  States  Lumber  Co.,  142  Fed.  894,  fol- 
lowing rule. 

Syl.  8  (VIII,  355).    Affirmance — ^Federal  question  correctly  decided. 
Approved   in   Hamburg-American   S.    S.   Co.   v.   Lennan,   194   U.   S. 
628,  48  L.  1157,  24  Sup.  Ct.  857,  following  rule. 

(VIII,  353.)  Miscellaneous.  Cited  in  Ex  parte  Anderson,  46  Tex.  Cr. 
390,  81  S.  W.  982,  city  court  has  no  jurisdiction  to  try  one  accused 
of  violation  of  state  penal  statute. 

80  Wall.  650,  651,  22  L.  448,  CADLE  t.  BAKEB. 

Syl.  1   (Vni,  358).     Questioning  legality  of  receiver's  appointment. 

Approved  in  Threadgill  t.  Colcord,  16  Okl.  462,  85  Pac.  708,  one 
who  has  filed  petition  asking  receiver's  appointment,  and  who  is  pur- 
chaser at  sale,  is  estopped  from  questioning  appointment  of  receiver. 

80  Wall.  652,  22  L.  449,  TBEAT  t.  JEMISON. 

Syl.  1  (Vin,  358).    Sufficiency  of  assignments  of  error. 

Approved  in  Ward  v.  Sherman,  7  Ariz.  278,  64  Pac.  435,  assignment 
which  does  not  distinctly  point  out  grounds  of  error  relied  on  is  in* 
•officient. 
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20  WalL  655-670,  22  L.  453,  CITIZENS*  SAVINGS  AND  LOAN  AS- 
SOCIATION V,  TOPEKA, 

Bjh  2  (VIII,  359).     Municipal  authority  to  incur  debt — Taxes. 

Approved  in  Eose  y.  McKie,  145  Fed.  591,  granting  mandamus  to 
compel  levy  of  tax  by  town  to  pay  judgment  against  it;  Manning  v. 
City  of  Devils  Lake,  13  N.  D.  51,  99  N.  W.  52,  city  cannot  isaue  bonds 
for  eonstmction  of  bridge  outside  of  city  limits, 

Syl.  3  CVin,  360).     Municipal  right  to  contract  limited — Tax  power. 

Approved  in  Farmers'  etc.  Trust  Co.  t.  Sioux  Palls,  131  Fed.  903, 
^bere  city  granted  to  water  company  exclusive  privilege  of  maintaining 
water-pipes  in  streets  for  twenty  years,  it  cannot  construct  its  own  water* 
works  after  expiration  of  term,  if  it  bas  no  power  to  so  invest  its 
funds. 

SyL  a  (Vin,  361),  Constitutional  law — Bigbts  uncontrollable  by 
«tate. 

Approved  in  McKinster  t.  Sager,  163  Ind.  680,  106  Am.  St.  Rep, 
268,  72  N.  E.  858^  68  L.  R.  A,  273,  holding  void  Acts  1903,  p.  276, 
^  153,  making  sales  of  stock  by  merchant  not  in  due  course  of  business 
Toid  aa  to  creditors  who  sold  stock,  unless  schedule  of  creditors^  etc., 
published. 

Syl  7  (VIIX,  361).    Powers  of  government  limited. 

Approved  in  Ex  parte  Anderson,  46  Tex.  Or.  300,  81  S.  W,  981, 
<!ity  court  cannot  try  one  accused  of  violation  of  state  penaj  statute; 
dissenting  opinion  in  Allen  v.  Reed,  10  Okl.  133,  63  Pae.  B70,  arguendo. 

Syl.  9    (VIH,   362).    Taxes  must  be  for  public   purpose. 

Approved  in  Madisonville  Traction  Co.  v.  8t.  Bernard  Min.  Co., 
196  U.  8.  252»  49  L.  467,  25  Sup.  Ct.  251,  proceeding  in  eminent  do- 
main authorised  by  Ky.  St.,  59  835  839,  is  removable  to  federal 
<«ourt  where  requisite  diverse  citizenship  exists;  King  v.  Hatfield, 
130  Fed.  583,  bolding  void  Const.  W.  Va.,  art.  13,  $5  3,  6,  vesting 
title  to  lands  forfeited  for  noncharging  of  taxes  thereon  and  vesting 
title  in  others;  McRae  v.  Cohise  Co.,  5  Ariz.  34,  44  Pac.  301,  holding 
void  Laws  1889,  p.  35,  requiring  supervisors  to  offer  reward  for 
person  digging  first  artesian  well  in  county;  Scott  v.  La  Porte,  162 
Ind.  48,  68  N.  E,  282,  city  ordinance  empowering  water  company 
to  construct  waterworks  and  binding  city  to  pay  water  rentals  for 
twenty-one  years  to  trustees  of  company  ^s  bondholders,  and  pledging 
city's  taxing  power  to  meet  such  fixed  charges,  ii  void;  Castner  v. 
City  of  Minneapolis,  92  Minn.  86,  87,  99  N.  W.  361,  city  cannot 
reimburse  defeated  candidate  for  expenses  involved  in  recount  of 
ballots  in  election  contest;  Minnesota  Sugar  Co.  v.  Iverson,  91  Minn. 
39,  97  N,  W,  456,  holding  void  Laws  1899,  p.  389,  e.  307,  provid- 
ing bounty  on  sugar  made  from  beots  grown  in  state, 
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Distinguished  in  dissenting  opinion  in  Madisonville  Traction  Co.  ▼.. 
St.  Bernard  Min.  Co.,  196  U.  S.  260,  49  L.  471,  25  Sup.  Ct.  251^ 
majority  holding  condemnation  proceedings  authorized  by  Kj.  St.^ 
fiS  835-839,  are  removable  to  federal  court  where  diverse  citizen8hip> 
exists. 

20  Wall.  670686,  22  L.  452,  BASEY  ▼.  GALLAGHER. 
Syl.  2  (Vin,  366).  Abolishing  distinction  between  forms  of  action^ 
Approved  in  Chessman  v.  Hale,  31  Mont.  585,  79  Pac.  256,  plain- 
tiff in  action  for  damages  for  maintenance  of  nuisance  is  entitled 
to  jury  trial  as  to  damages,  though  injunction  also  asked;  Crawford 
Co.  V.  Hathaway,  67  Neb.  360,  108  Am.  St.  Bep.  675,  93  N.  W.  793, 
irrigation  acts  of  1889  and  1895  did  not  abolish  vested  rights  of 
riparian   owners;    Schumacher  v.   Crane-Churchill   Co.,   66   Neb.   443,. 

92  N.  W.  610,  order  transferring  action  in  ejectment  to  equity  docket 
because  of  equitable  defenses  does  not  preclude  trial  by  jury  of  legal 
issues. 

Syl.  5  (Vm,  367).    Appropriation  of  water  rights. 

Approved  in  Morris  v.  Bean,  146  Fed.  426,  failure  to  record  clainr 
for  water  does  not  preclude  taking  of  water  for  beneficial  uses  of 
methods  other  than  in  statute  prescribed;  Be  venue  Min.  Co.  v» 
Balderston,  2  Alaska,  .368,  denying  unreasonable  monopoly  of  water» 
on  public  lands  where  one  undertakes  to  unfairly  deprive  another 
from  using  them;  Boglino  v.  Giorgetta,  20  Colo.  345,  78  Pae.  614,. 
where  abandoned  bed  of  river  patented  by  government,  another  can- 
not acquire  right  of  way  for  water  over  such  land;  Miles  v.  Butte 
Elec.  etc.  Co.,  32  Mont.  66,  79  Pac.  553,  under  Comp.  St.  1887,  div. 
5,  §§  1250-1257,  claimant  of  water  must  show  diversion  of  water 
claimed  to  have  been  appropriated,  that  he  constructed  work  to  con- 
vey water  for  beneficial  use,  and  that  he  owned  land  described  in  no- 
tice; Willey  V.  Decker,  11  Wyo.  520,  100  Am.  St.  Rep.  939,  73  Pac. 
216,  owner  of  land  in  Montana  may  by  prior  appropriation  acquire 
right  to  use  of  water  of  stream  rising  in  that  state  and  flowing^ 
into  Wyoming,  by  joining  with  laLd  owners  in  Wyoming  in  con- 
struction of  ditch  to  divert  waters  at  point  in  that  state  to  irrigate- 
lands  in  both  states. 

Syl.   6    (Vin,  368).     Water  rights  of  occupants   of  public   lands. 
Approved  in  Meng  v.  Coffee,  67  Neb.  518,  108  Am.  St.  Rep.  712,. 

93  N.  W.  719,  appropriation  of  water  by  squatter's  rights  does  not 
give  settler,  who  has  appropriated  water  in  that  way  for  less  than 
ten  years,  exclusive  right  as  against  other  settlers  on  same  stream. 
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El  Wall.  1-17,  22  L,  499,  THE  LADY  PIKE. 

Syl.  1  (Vm,  370),  Admiralty  appeals — Concurrence  of  two  di- 
visions. 

Approved  in  The  Iroquois,  194  U.  8,  247,  48  L,  960,  24  Sup.  Ct. 
640,  applyiug  rule  to  findings  tliat  master  of  bark  bound  for  Cali- 
fornia was  bound  to  put  into  intermediate  port  for  surgical  aid  for 
seaman  injured  while  breasting  Cape  Horn;  Laat  Chance  Min.  Co, 
V.  Bunker  HiH  etc.  Concen.  Co.,  131  Fed.  588,  66  C.  C.  A.  299,  find- 
ings of  master  depending  on  convicting  evidence  and  approved  bj 
trial  court    not  disturbed  on  appeal. 

Byl.   B    (Vm,   370).     Collision — Master   must   know   dangers. 

Approved  in  The  Joseph  Peene,  130  Fed.  490,  bolding  tug  liable 
for  injuries  to  tow  caused  by  fioating  ice  where  tug  left  to  drift  in 
channel  while  tug  delivered  other  tow. 

21  Wall.  17-33,  22  L.  515,  JTEBOME  v.  McCABTER. 

Syl.  4  (Vm,  372).     Finality  of  action  on  appeal  bond. 

Approved  in  Clarke  v.  Eureka  Co.  Bank,  131  Fed,  146»  where 
supersedeas  bond  accepted  and  writ  of  error  allowed  and  citation 
issued,  motion  to  increase  bond  is  within  exclusive  jurisdiction  of  ap- 
pellate court, 

21  Wall,  33-36,  22  L.  476,  DOANE  v.  GLENN. 

Syl.  1   (VITT,  373).     Time  for  objections  to  defects  in  deposition. 

Approved  in  Columbus  By.  Co.  v.  Patterson,  143  Fed.  246,  applying 

rule  where  notarial  certiflcate  to  deposition  misstates  name  of  witness. 

21  Wall.  36-41,  22  L.  527,  GAEDNEB  v.  BBOWN. 

Syl.  2  {Vni,  373).    Foreclosure  trust  deed— Trustee  as  party. 

Approved  in  In  re  E.  T.  Kenney  Co.,  136  Fed.  455,  where  creditors 
of  bankrupt  before  bankruptcy  assigned  claims  to  committee  to  pur- 
chase bankrupt's  property  and  sell  sam*»  for  their  benefit,  they 
were  not  entitled  to  prove  equitable  interest  against  bankrupt  es- 
tote. 

21  Wall.  41-43,  22  L.  476,  VANNEVAB  v.  BRYANT. 

Syl.   I    (Vm,  374).     Eemoval  by  nonresident  defendant. 

Distinguished  in  Boatmen  *s  Bank  v.  Fritzlen,  135  Fed.  664.  68  C.  C. 
A,  2dS|  if,  when  parties   to   separable   controversies  bave   b«eu   af^ 
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ranged  upon  opposite  sides  according  to  facts,  either  controversy  is 
between  diverse  citizens,  suit  is  removable. 

S7I.    2    (Vill,    374).    Bemoval    pending   motion    for   new    trial. 

Approved  in  Kentucky  v.  Powers,  139  Fed.  485,  removing  criminal 
case  where  defendant  had  been  convicted  three  times  and  each 
conviction  reversed  and  had  been  discriminated  against  in  selection 
of  jurorb. 

21   Wall.   4465,   22   L.   551,  SCHULENBERG  v.   HABEIMAN. 

Syl.  2  (YJLll,  376).  Adverse  possession — Presumption  from  plain- 
tiff's possession. 

Approved  in  dissenting  opinion  in  Morgan  y.  Jackson,  32  Ind.  App. 
177,  69  N.  E.  412,  majority  holding  ownership  or  right  of  possession 
in  replevin  plaintiff  and  possession  of  defendant  do  not  change  plain- 
tiff's  burden   to  show  that  defendant  wrongfully   holds  possession. 

8yl.  3  (Vin,  376).    Bailroad  grant — Conveyance  before  completion. 

Approved  in  Knepper  v.  Sands,  194  U.  S.  481,  48  L.  1085,  24  Sup. 
Ct.  744,  Comp.  St.  1901,  p.  1595,  protecting  bona  fide  purchasers  of 
railway  grant  which  had  been  erroneously  patented,  does  not  apply 
to  one  purchasing  after  passage  of  act  unearned  lands  title  to 
which  was  resumed  by  state  on  railroad's  default. 

8yl.  4  (Vin,  377).  Grant  to  state  for  railroad  in  praesentL 
Approved  in  Sage  v.  Budnick,  91  Minn.  331,  100  N.  W.  107,  grant 
of  1867  to  Hastings  etc.  B.  B.  Co.  passed  legal  title  on  filing  map 
of  definite  location;  dissenting  opinion  in  Sage  v.  Budnick,  91  Minn. 
328,  98  N.  W.  90,  majority  holding  that  time  during  which  right 
of  plaintiff's  grantor  under  land  grant  was  in  litigation  in  Land  De- 
partment does  not  count  in  determining  whether  right  to  recover 
land  is  barred  by  adverse  possession. 

Syl.  8  (Vm,  381).     Nonperformance  of  condition  subsequent. 

Approved  in  Capen  v.  Sheldon,  78  Vt.  47,  61  Atl.  866,  where  con- 
dition, in  town  charter  granting  land  to  proprietors,  that  each  shall 
improve  share  within  time  fixed,  on  penalty  of  forfeiture,  is  broken, 
estate  not  defeated  until  state  asberts  forfeiture. 

Syl.  9  (VIII,  382).    Assertion  of  breach  of  condition  subsequent. 

Approved  in  Bannels  v.  Eowe,  145  Fed.  301,  mere  execution  and 
recording  of  another  deed  to  third  person  by  grantors  in  prior  deed, 
after  original  deed  recorded,  and  without  notice  to  grantee  therein 
does  not  forfeit  first  deed  for  breach  of  condition  subsequent  where 
no  possession  taken. 

Syl.  13   (VIII,  384).    Bemedies  for  illegal  cutting  of  timber. 
Approved  in  Peyton  v.  Desmond,  129  Fed.  6,  63  C.  C.  A.  651,  where 
facts  stated   and   relief   demanded   show   that   action   is   to   recover 
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▼alue   of  lumber   made   from  trees  wrongfullj   cut   from  plalniiE^ft 
Ian  dp  action  la  tranaitoTj. 

21  Wal].  73-97,  22  L.  528,  HAMILTON  ▼.  DILLIN. 

Syl.   1   (Vni,  387).     Tax  on  goods  brought  from  rebel  atates. 

Approved  in  Lincoln  v.  United  States,  202  U.  8,  498,  50  L.  1119, 
26  Sup.  Ct.  728,  dnties  on  imports  to  Manila  which  were  not  au- 
thorized  by  Presidential  order  of  July  12,  189S,  were  not  ratified 
by  Comp,  St,  Supp.  1905,  p.  391. 

Syl.  3   (VIII,  387)*     War— Tax  on  imports  from  rebel  states. 

Distinguished  in  Lincoln  v.  tJnited  States,  197  U.  8.  429,  49  L. 
819,  25  Sup.  Ct.  455,  exiatenco  of  insurrection  in  Pbilippinea  did  Dot 
justify  exaction   of   duties   on   imports   for   United   States, 

21  Wall,  105411,  22  L.  481,  COOPEB  v.  COAXES. 

Syl,  1   (Vm,  388).     Erroneous  admiaaion  of  cumulative  evidence. 

Approved  in  Brown  v.  United  States,  142  Fed.  4,  applying  rule 
In  prosecution  for  aiding  national  bank  offlcer  in  misapplication  of 
bank  fnnds. 

tl  Wall.  112119,  22  L,  566,  SMITH  y,  NICHOLSu 

Syl.  2    (VIII,  388).     Patents — Disclaimer  after  suit  commencetT, 
Approved  in  Sample  v.  Americaa  Soda  Fountain  Co.,  134  Fed,  403^ 

where  patentee  files  disclaimer  in  patent  office  during  pendency   of 

infringement  suit  whicb  bas  been  heard  on  appeal,  circuit  court  may 

grant   rehearing, 

Syl.  6   (VIII,  389).    Patents— Extended  application   of  original. 

Approved  in  Kew  York  Belting  etc.  Co.  v.  Sierer,  149  Fed.  769, 
bolding  void  Furness  &  Watts  patent  No.  527,961  for  tile  floors 
or  walls,  consisting  of  interlocking  and  removable  tiles;  Thomas  v. 
St.  Louis  etc.  R.  Co.,  149  Fed.  755,  holding  void  Thomas  patent  Ko. 
570,148,  for  car  truss;  Bullock  E!ec.  Mfg.  Co.  v.  General  Elcc.  Co.,. 
149  Fed.  419,  holding  void  Bust  patent  No,  508,637,  for  improvement 
in  armature  cores;  Voightmann  y.  Weis  etc.  Cornice  Co.,  148  Fed, 
853,  holding  void  Voightmann  patent  No.  600,186,  for  automatically 
closing  fireproof  window;  American  Graphophone  Co.  ▼.  Univeraal 
etc.  Mfg.  Co.,  145  Fed.  643,  holding  void  .Tones  patent  No.  688,739, 
for  method  of  producing  sound  records  for  talking  machines;  Streit 
V.  Kaiper,  143  Fed.  984,  holding  void  Street  patent  No.  668,268,  for 
jTootrest  for  chairs;  Van  Eppa  v.  United  Box  etc.  Paper  Co.,  143 
Fed.  878,  holding  Victory  patent  No.  417,451,  for  pulp  screening  ma- 
chine valid  but  limited  by  prior  art;  American  Carriage  Co.  v. 
Wyeth,  139  Fed.  391,  holding  void  Wyeth  patent  No.  400,381,  for 
aleigh-runncr  for  wheeled  vehicles;  Sloan  Filter  Co.  v.  Portland 
Gold  Min.  Co.,  139  Fed.  2^,  holding  void  Sloan  patent  No.  5S7,S74» 
for    barrel    filter    for    using    in    filtering    precious    metal    solutioai; 
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Gapewell  v.  Goldsmith,  138  Fed.  685,  holding  void  Capewell  patent 
No.  630,972,  for  stick-pin  retainer;  North  Jersey  St.  By.  Co.  ▼. 
Brill,  134  Fed.  584,  67  G.  C.  A.  380,  holding  void  Brill  patents  Nos. 
627,988  and  627,900,  for  ear  tracks  for  electric  ears. 

21  WaU.  130-138,  22  L.  588,  DUPAS8EUB  v.  BOCHEBEAU. 

Syl.  1  (Vm,  393).    Bemoval — Befusal  to  uphold  foreign  judgment. 

Approved  in  Mathew  v.  Wabash  By.  Co.,  115  Mo.  App.  481,  81  8. 
W.  648,  where,  in  action  for  injuries  to  passenger,  defendant  alleged 
train  was  interstate  train  and  was  equipped  with  couplers  and  brakes 
required  by  interstate  commission  and  that  such  equipment  increased 
hazard,  federal  question  raised. 

21  Wall.  138-147,  22  L.  609,  VEBMILYE  v.  ADAMS  EXPBESS  CO. 

Syl.   2    (VIII,   395).    Bights   of   purchaser   of   overdue   notes. 

Distinguished  in  Gardner  v.  Beacon. Trust  Co.,  190  Mass.  29,  76  N. 
E.  456,  2  L.  B.  A.  (N.  S.)  767,  where  owner  of  overdue  note  secured 
by  mortgage  assigns  it,  so  as  to  enable  assignee  to  deal  with  it,  though 
obtained  by  fraud,  as  if  he  were  owner,  bona  fide  purchaser  takes  it 
free  from  equities  of  original  owner. 

Syl.  3  (Vm,  395).    Treasury  notes— Usage  of  banks. 

Approved  in  Cudahy  Packing  Co.  v.  State  Nat.  Bank,  134  Fed. 
545,  67  C.  C.  A.  662,  provision  for  payment  of  attorneys'  fees  in  ease 
note  is  not  paid  at  maturity  does  not  destroy  negotiability. 

Syl.  5  (Vni,  395).    Bights  of  assignee  of  owner  of  stolen  notes. 

Approved  in  Gardner  v.  Beacon  Trust  Co.,  190  Mass.  30,  76  N. 
E.  456,  2  L.  B.  A.  (N.  S.)  767,  where  owner  of  overdue  note  secured 
by  mortgage  assigns  it,  so  as  to  enable  transferee  to  deal  with  it  as 
his  own,  though  obtained  by  fraud,  bona  fide  purchaser  takes  it  free 
from  equities  of  original  owner. 

(Vm,  394.)  Miscellaneous.  Cited  in  Singer  v.  Merchants  etc. 
Transp.  Co.,  191  Mass.  455,  77  N.  E.  883,  carrier's  agent  who  deliv- 
ered goods  to.  one  whose  name  was  same' as  that  of  consignee  is  not 
chargeable  with  knowledge  that  consignor  had  several  times  a  year 
for  several  years  sent  goods  through  same  company  addressed  in  same 
way. 

21  Wall.  152-157,  22  L.  593,  AMEBICAN  LIFE  IN8UBANCE  CO. 
V.  MAHONB. 

Syl.  1  (Vm,  396).  Insurance — ^Parol  showing  misstatement  by 
agent. 

Distinguished  in  Connecticut  Fire  Ins.  Co.  v.  Buchanan,  141  Fed. 
891,  where  policy  insured  building  while  it  is  occupied  for  certain 
purpose,  parol  evidence  that  it  was  intention  of  parties  that  insur* 
ance  should  cover  building  while  vacant  is  inadmissible. 
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Syl.  2  (Vm,  397)*  Misatatement*  by  agent  in  iMuraii<ie  applica* 
tion. 

Approved  in  Home  Forum  Benefit  Order  v.  JoneSi  5  OkL  610,  50 
Pac,  169,  under  bj-lawii  of  beneficial  society  providing  that  local 
lodge  may  receive  applications  for  benefit  certificates  wbicb  are  sent 
to  grand  secretary  for  approval  of  grand  medical  eataroiner,  approval 
is  essential  to  validity  of  certificate^ 

Distinguished  in  Deming  Inv^  Co.  v.  Shawnee  Fire  Ins.  Co.,  16 
Okl.  11,  83  Pac.  Q21f  fact  that  agent  who  wrote  application  knew 
■condition   of   title   is   no   defense   where   application    misstates    facts» 

21    Wall.    158-102,  22   U   511,  SPRINGFIELD   FIEE   ETC.   INSUR- 
ANCE CO.  V.  LEA. 

8yl,  4   (VIII,  400)*     Conclusiveness  on  appeal  of  findiBgs  of  fact 
Approved  in  Streeter  v.  Sanitary  Dist.  of  Chicago,  133  Fed.  126, 
66  C*  C.  A*  190,  applying  rule  in  action  on  contract, 

21  Wall,  162-178,  22  U  627,  MINOR  v.  HAPPEBSETT, 

SyL  1   (VIII,  401).     Women  as  citizens. 

Approved  in  Gordon  v.  Yost^  140  Fed.  80,  where  wife  is  deserted 
by  husband,  she  may  become  resident  and  citizen  of  different  stata 
from  him  for  purposes  of  federal  jurisdiction. 

Syl.  2  (VIII,  401).     Meaning  of  ** citizen"  in  constitution. 

Approved  in  South  Carolina  v.  United  States,  W9  U.  8.  450.  50 
L.  265,  26  Sup.  Ct.  1K\  government  may  exact  liquor  revenue  license 
from  dispensing  agert  of  state  which  has  taken  charge  of  li<|uor 
business;  Kepner  v.  United  States,  195  U.  S,  126,  49  L.  123,  24  Sup. 
Ct,  797,  Act  of  1902,  f  5,  for  government  of  Philippines  took  away 
right  of  government  to  appeal  from  acquittal  in  Philippine  court  of 
first  instance;  Schick  v.  United  States,  195  U.  S.  69,  49  L.  102,  24 
Sup*  Ct,  826,  one  prosecuted  by  information  in  district  court  under 
oleomargarine  act  (Comp,  St.  1901,  p,  2228)  may  waive  jurj';  Cronly 
r.  Tucson,  6  Ariz.  238,  56  Pac.  877,  holding  void  Laws  1897,  Act 
No.  76,  S  2,  providing  that  at  every  city  election  every  taxpayer, 
without  regard  to  sex,  shall  be  entitled  to  vote. 

8yL  4  (Vm,  402),  Fourteenth  amendment  adds  no  rights  to  eitt- 
sens. 

Approved  in  Pope  v.  Williams,  98  Md.  71,  103  Am,  St,  Eep.  379, 
66  L.  B.  A.  398,  66  AtL  545,  upholding  Laws  1902,  e.  133,  p,  204, 
providing  that  no  one  coming  into  state  can  vote  till  one  year 
after  declaration  of  intention  to  become  voter;  State  v.  Webber^ 
96  Mioo,  430,  105  N.  W,  493,  upholding  Const.  Amend.  1895  to  art. 
7,  I  1,  limiting  right  of  suffrage  as  respects  naturaliaed  citizens  to 
aucb  as  are  admitted  three  months  prior  to  election. 
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Syl.  5  (Vm,  403).    Suffrage  not  coextensive  with  citizenship. 

Approved  in  Pope  v.  Williams,  193  IT.  S.  632,  48  L.  822,  24  Sup. 
Ct.  573,  upholding  Md.  Laws  1902,  c.  133,  requiring  persons  coming 
into  state  to  reside  to  make  declaration  of  intention  of  becoming; 
citizens  and  residence  as  condition  precedent  to  registration.  See 
103  Am.  St.  Bep.  386,  note. 

(VTn,  401.)  Miscellaneous.  Cited  in  Ez  parte  Anderson,  46  Tez. 
Gr.  389,  81  S.  W.  981,  city  court  has  no  jurisdiction  to  try  one  ac- 
cused of  violation  of  state  penal  statute.    ■ 

21  Wall.  178-185,  22  L.  482,  MABSH  v.  WHITMOBE. 

Syl.  2  (Vlll,  404).    Agent  buying  at  principal's  sale. 

Approved  in  In  re  Castle  Braid  Co.,  145  Fed.  230,  where  contract 
by  corporation  to  purchase  directors'  stock  was  assented  to  by 
stockholders,  and  it  was  made  to  settle  dissension  among  stockhold- 
ers, and  stock  assigned,  prima  facie  case  to  establish  claim  in  bank- 
ruptcy shown;  Burns  v.  Cooper,  140  Fed.  277,  sale  of  ward's  realty 
by  guardian  under  order  of  court  may  be  set  aside  where  guardian 
procured  sale  of  property  for  purpose  of  acquiring  title;  Toung  v. 
City  of  Mankato,  97  Minn.  6,  105  N.  W.  970,  3  L.  B.  A.  (N.  S.)  849, 
board  of  freeholders,  appointed  to  draft  city  charter,  cannot  employ 
one  of  its  members  as  counsel  for  board;  Barnes  v.  Lynch,  9  OkL 
186,  59  Pac.  1007,  setting  aside  agreement  between  officers  of  cor- 
porstion  between  themselves  to  divide  assets  of  corporation  among 
themselves;  Nabours  v.  >icCord,  97  Tex.  533,  80  S.  W.  598,  where 
assignee  for  creditors  guaranteed  purchaser  of  assets  that  he  would 
secure  resale  of  stocks  at  cost  and  stock  was  assigned  by  buyer,  at 
assignee's  direction,  to  A,  from  whom  assignee  borrowed  purchase 
price,  and  A's  check  turned  into  estate,  transaction  was  voidable  by 
creditors. 

Syl.  4  (Vm,  406).    Laches — Allegations  excusing  delay. 

Approved  in  Kansas  City  etc.  By.  Co.  v.  Stevenson,  135  Fed.  557,. 
where  president  of  railroad,  on  resigning,  retains  property  donated  te 
aid  railroad,  claiming  it  as  his  own,  delay  of  nine  years  in  suing  to 
enforce  trust  is  laches;  Patterson  v.  Hewitt,  11  N.  M.  41,  66  Pac. 
564,  55  L.  B.  A.  658,  applying  rule  to  action  to  enforce  alleged  rights 
under  agreement  relating  to  mining  rights. 

21  Wall.  185-196,  22  L.  504,  ADAMS  v.  ADAMS. 

Syl.  7  (Vin,  407).    When  creation  of  trust  complete. 

Approved  in  Allen- West  Com.  Co.  v.  Grumbles,  129  Fed.  294,  65 
C.  C.  A.  401,  where  owner  of  shares  in  corporation  delivered  assign- 
ment of  its  business  to  wife,  but  retained  certificates  and  received 
dividends  and  later  indorsed  certificates,  assignment  was  incomplete., 
gift 
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21  Wall.  196-205,  22  L.  612,  GABEISON  v.  CITY  OF  NEW  YORK. 

Syl.  1  (VllI,  408) »  Contracts — Judgment  on  transaction  lacking 
assent. 

Approved  in  Gaffn«y  ▼.  Jones,  39  Wash*  589,  81  Pac.  1059,  holding 
valid  Lawg  1897,  p.  52,  c.  39,  providing  that  after  expiration  of  six 
jears  after  rendition  Judgment  sliall  ceas^  to  be  lien,  as  applied  to 
judgment  in  tort  rendered  prior  to  act. 

Syl.  8  (Vlir,  410).     No  vested  rights  in  judgments. 

Approved  in  Wallace  v.  Adams,  143  Fed.  726,  upholding  32  Stat. 
641,  creating  citizenship  court  empowered  to  review  final  judg- 
ments of  federal  courts  under  29  Stat.  339^  which  had  been  affirmed 
hf  supreme  court. 

21  Wall.  205-230,  22  L.  577,  LITTLEFIELD  v.  PERRY. 

Svl.  3  (VIIT,  410).  Juriadictton — Patent  infringement — Constfue- 
tioD  of  contract. 

Approved  in  Harrington  ▼.  Atlantic  etc.  Telegraph  Co.,  143  Fed. 

330,  336,  upholding  juriadiction  over  suit  for  infri  n  gem  en  t»  though 
reconveyance  of  patents  transferred  under  trust  agreement  also 
sought. 

Syl,  5  (VIII,  411)*     Patent  infringement — Licensee  as  plaintiff. 

Approved  in  Wooster  v.  Crane,  147  Fed.  516,  owner  of  equitable 
title  to  copyright  may  sue  in  own  name  for  infringement  when  holder 
of  legal  title  is  one  of  infringers, 

Syl.  12   (VIII,  412).     Patents — Assignment  of  imperfect  invention. 

DistiDguished  in  BobbsMernll  Co.  v.  Straus,  147  Fed,  26,  where 
copyrighted  copies  sold  in  which  notice  printed  that  retail  price  was 
$1,  and  that  no  one  authorized  to  sell  for  less,  resale  at  less  price 
not  enjoinedj  National  Cash  Register  Co.  v.  New  Columbus  Watch 
Co*,  129  Fed.  116,  63  C*  C.  A.  616,  registration  of  instrument  which 
does  not  convey  present  interest  in  patent  for  which  application  is 
pending   is  not  notice  to  assignee  of  patent  subsequently  applied  for. 

21  Wall  235  240,  22  L,  617,  EX  PARTE  SAWYER. 

Syl.  5   {VIII,  416).     Control  over  order  against  appeal  sureties. 

Distinguished  in  Perriam  v.  Pacific  Coast  Co.,  133  Fed.  143,  66 
C.  C.  A.  206,  sureties  on  stipulation  in  admiralty  for  release  of  libeled 
vessel  need  not  be  joined  in  appeal  by  claimant,  though  decree  is 
joint  in  form  against  claimant  and  stipulators*     , 

21  WalL  241-249,  22  L.  632,  TILDEN  v.  BtrAIB. 

Syl,  3  (VIII,  416),     Law  governing  drafts. 

Cited  in  Nashua  Savings  Bank  v*  Sayles,  184  Mass.  522,  100  Adx 
8t*  Rep.  573,  69  N.  E.  310,  arguendo. 
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21  Wall.  255-264,  FLORIDA  RAILBOAD  CO.  v.  SMITH. 

Syl.  2  (Vm,  419).    Contracts — Setoff  of  damages  for  defects. 

Approved  in  Michigan  Yacht  etc.  Co.  v.  Busch,  143  Fed.  936,  ap> 
plying  rale  in  action  to  recover  money  paid  on  contract  for  constrac- 
tion  of  boat. 

Syl.  6  (Vm,  420).    Bridge  contract — ^Implied  warranty  of  fitness. 

Approved  in  Hunter  v.  Porter,  10  Idaho,  86,  77  Pac.  439,  where 
agreement  for  lease  refers  to  building  as  ''cold  storage  building," 
and  restricts  its  use  to  storage  of  such  articles  as  are  ordinarily 
stored  in  such  places,  implied  warranty  of  fitness  for  such  use  arises. 

21  WaU.  264-272,  22  L.  556,  SOUTHEBN  EXPEESS  CO.  T.  CALD- 
WELL. 

Syl.  1  (Vm,  420).    Contract  limiting  carriers'  liability. 

Approved  in  Broom  y..  Western  Union  Tel.  Co.,  71  S.  C.  509,  51 
S.  E.  259,  holding  stipulation  on  printed  telegraph  blank  requiring 
claims  for  damages  to  be  presented  within  sixty  days  from  filing  of 
message  valid  and  binding  on  recipient  of  message;  Chesapeake 
etc.  By.  Co.  v.  Beasley,  104  Va.  793,  3  L.  B.  A.  (N.  S.)  183,  52  S.  E. 
567,  under  Va.  Code  1904,  |  1294c,  subsec.  25,  carrier  cannot  make 
contract  limiting  liability. 

Syl.  7  (Vm,  423).    Contract  fixing  time  limit  to  present  claim. 

Approved  in  Spinks  y.  Mutual  etc.  Life  Assn.,  137  Fed.  170,  up- 
holding provision  in  insurance  policy  that  no  action  shall  be  brought 
after  lapse  of  one  year  from  insured's  death;  Broom  v.  Western 
Union  Tel.  Co.,  71  8.  C.  511,  51  S.  E.  260,  holding  stipulation  on 
printed  telegraph  blank  requiring  claims  for  damages  to  be  pre- 
sented within  sixty  days  from  filing  of  message  valid  and  binding 
on  recipient  of  message. 

21  Wall.  272-275,  22  L.  614,  BUTLEB  v.  UNITED  STATES. 

Syl.  1  (Vm,  424).     Surety — Agreement  to  add  new  names. 

Approved  in  Bollins  v.  Ebbs,  138  N.  C.  146,  50  S.  E.  579,  where 
sureties  signed  guardian's  bond  with  penalty  omitted  and  intrusted 
it  to  another  for  delivery,  and  bond  was  filed  with  penalty  inserted, 
sureties  estopped  to  assert  invalidity  of  bond  because  of  omission  of 
penalty. 

21  Wall.  276284,  22  L.  536,  YONLEY  v.  LAVENDEB. 

Syl.  2  (Vm,  425).     Following  state  administration  laws. 

Approved  in  Schurmeier  v.  Connecticut  etc.  Ins.  Co.,  137  Fed.  45, 
69  C.  C.  A.  22,  action  at  law  for  allowance  of  contingent  claim 
against  estate  of  decedent  cannot  be  maintained  in  federal  court 
after  time  limited  by  court  under  state  statute. 
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RyL  3  (Vm,  426).    Nonresident  creditor  of  estate — Federal  court* 

Approved  in  ThierDetective  etc.  Co*  v.  McClnre,  130  Fed.  57,  58, 

unsecured  creditor  of  decedent  having  legal  demand  not  reduced  to 

judgment  cannot  sue  in  federal  court  to  compel  executor  to  account 

8yl.  4  (Vm,  427)*     Federal  court— Judgment  against  estate. 

Approved  in  Cheshire  Pro  v.  Inst,  v*  Anglo-Ameriaan  etc.  Co.,  132* 
Fed.  969,  66  C.  C.  A.  122,  judicial  proceediogs  on  petition  of  bank  cora- 
missioners,  under  Pub.  St.  N.  H.  1901,  c.  162,  for  winding  up  bank 
do  not  dissolve  corporation  at  once  so  as  to  preclude  judgment  against 
it  by  federal  court, 

21  Wall.  284  2S8,  22  L.  051,  BAILEY  v.  CLARK. 

Syl.  3  (VIII,  428)*     Legislative  construction  of  statutes. 

Approved  in  Wetmore  v.  Markoe,  196  U.  S.  77,  49  L.  394,  25  Sup. 
Ct.  172,  discharge  in  bankruptcy  does  not  bar  collection  of  arrears 
in  alimony  and  allowance  for  support  of  children  due  under  divorc* 
decree;  Johnson  v.  Southern  Pac.  Co.,  196  U.  S.  21,  49  L.  371,  25 
Sup.  Ct.  158,  equipment  of  locomotive  and  diner  with  automatio 
eou piers  of  such  different  type  as  not  to  couple  with  each  other  aato>* 
matieally  does  not  satisfy  Comp.  St,  1901,  p.  3174, 

21  Wall.  289  294,  22  L.  034,  TERRELL  v.  ALLISON, 
Syl.  1   (VIII,  428).     Mortgages— Writ  of  assistance. 
Approved  in  Daggs  ▼•  Wilson,  6  Aris.  395,  59  Pac.  153,  following 

rule. 

Syl.  4  (VIII,  429).    Writ  of  assistance — Against  whom  issued. 

Approved  in  Fox  v.  Stubecraucb,  2  Cal,  App-  94,  83  Pac.  84,  where 
•II  application  for  writ  of  assistance  by  purchaser  at  forei-losure  it 
Appeared  that  another  claimed  title  under  deed  made  by  one  of 
defendants  in  foreclosure  pendente  lite,  his  teoant  cannot  plead  title 
to  defeat  writ;  Merrill  v,  Wright,  65  Neb.  796,  191  Am.  St.  Rep. 
645,  91  N,  W.  698,  one  in  possession  in  good  faith  under  void  tax 
deed    cannot  be  dispoasessed  under  writ  of  assistance. 

21  Wall  302-310,  22  L.  539,  JENNISONS  v.  LEONARD. 

Syl.   3    (VIII,   430)*     Time   when   of  essence  of  contract — Install- 
ments. 
See  104  Am.  St.  Hep.  270,  nots* 

Syl.  4  (VIII,  430).     Installment  paymenti— Title. 

Approved  in  Brooke  r.  Eastman,  17  S.  D.  347,  96  N.  W.  701,  In- 
terest of  one  who  has  made  first  payment  and  received  contract  of 
sale  of  school  lands  from  land  commissionera  is  subject  to  execution. 
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21  WaU.  325-342,  22  L.  542,  CLARION  BANK  v.  JONES. 

SyL  1  (Vlll,  432).  Bankruptcy  note  as  preference — ^Immediate 
execution. 

Approved  in  In  re  Pease,  129  Fed.  453,  where  trust  company^ 
through  its  attorney,  who  also  represented  other  creditors  of  mer- 
chants, made  loan  to  him  with  which  certain  creditors,  including  cli- 
ents of  attorney,  paid  in  full,  and  next  day  company  sold  out  mer- 
chant's stock  under  chattel  mortgage  which  secured  loan,  transac- 
tion was  fraudulent  preference. 

21  Wall.  342-350,  22  L.  636,  BAILEY  v.  GLOVEB. 

SyL  2  (Vm,  434).    Purpose  of  bankruptcy  act. 

Approved  in  Clendening  v.  Bed  Biver  etc.  Bank,  12  N.  D.  60,  94 
N.  W.  904,  in  action  by  bankruptcy  trustee  to  recover  preferences, 
order  of  referee  permitting  defendant  to  return  certain  preferences 
and  allowing  defendant's  claim  for  balance  was  adjudication  that 
items  to  he  retained  were  not  preferences. 

Syl.  3  (Vm,  435).    Limitations — ^Belief  against  fraud. 

Approved  in  Little  ▼.  HoUey  ete.  Hardware  Co.,  133  Fed.  880,  67  C. 
C.  A.  46,  under  Bankr.  Act,  SS  3b,  60a,  60b,  four  months'  period  of 
limitation  as  against  preferential  transfer  which  was  neither  fraud- 
ulent nor  required  to  be  registered  runs  from  date  of  transfer;  Arkins 
V.  Arkins,  20  Colo.  App.  128,  77  Pac.  258,  where  complaint  alleged 
defendant  was  plaintiff's  agent,  claim  not  barred  by  six  year  limita- 
tion where  knowledge  of  fraud  not  obtained  by  plaintiff  till  shortly 
prior  to  suit;  dissenting  opinion  in  Atchison  etc.  By.  Co.  v.  Grain  Co., 
68  Kan.  597,  75  Pac.  1055,  majority  holding  in  action  for  violation 
of  verbal  agreement  stipulating  against  discriminations,  averment 
that  defendant  succeeded  in  concealing  fact  of  such  discriminations 
from  plaintiff  until  eighteen  months  prior  to  filing  suit  does  not  post- 
pone  limitations. 

Distinguished  in  Pietsch  v.  Milbrath,  123  Wis.  668,  107  Am.  St.  Bep. 
1017,  102  N.  W.  345,  fraud,  though  concealed,  does  not  suspend  limita- 
tions in  cases  not  within  statute. 

21  Wall.  350-353,  22  L.  584,  MITCHELL  v.  UNITED  STATES. 

Syl.  2  (Vni,  437).    Domicile  defined. 

Approved  in  Pope  v.  Williams,  98  Md.  67,  103  Am.  St.  Bep.  379,  66 
L.  B.  A.  398,  56  Atl.  544,  upholding  Acts  1902,  p.  204,  c.  133,  providing 
that  no  one  coming  from  another  state  may  register  as  voter  until 
one  year  after  declaration  of  intention  to  become  voter;  Humphrey  v. 
Humphrey,  115  Mo.  App.  363,  91  S.  W.  405,  where  plaintiff  after  mar- 
riage came  With  husband  to  this  state  and  lived  here  with  husband 
for  two  years,  her  mere  absence,  after  his  desertion,  without  in- 
tention to  make  home  elsewhere,  does  not  preclude  divorce  suit  in  this 
■tate. 
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Byl,  3  (VnT|  438).  BomicOe  presumed  to  eoiitinue. 
Approved  in  Gaddie  t.  Mann,  147  Fed.  956,  where  it  is  atiown  ttat 
complainant  is  native  of  certain  state,  and  that  his  home  aod  family 
«re  there,  presumpiion  of  citizenship  in  such  state  not  overconie  hj 
showing  that  he  has  been  for  large  part  of  time  in  another  state  on 
business,  and  that  he  once  voted  there  at  primary. 

SyL  4  {Vni,  438).  Essentials  to  ac<|uisition  of  new  domicile. 
Approved  in  Sun  Printing  etc.  Assn.  v.  Edwards,  194  U.  8.  383,  48 
Ij.  1030,  24  Snp.  Ct.  696,  averment  of  citizenship  in  Delaware  is  suffi- 
cient for  purposes  of  federal  jurisdiction,  where  it  is  shown  that  plain- 
tiff had  domicile  there  and  that  absence  trom  state  was  without  in- 
tention to  abandon  domicOe. 

21  WalL  354-360,  22  L.  645,  HOTCHKISS  v.  NATIONAL  BANKS. 

SjL  4  (Vin,  439)»     Purchaser  of  note— Suspicion  of  defect. 

Approved  in  First  Nat.  Bank  v,  Moore,  148  Fed.  957,  following  ruloj 
Fillebrown  v,  Hajward,  190  Mass.  480,  77  N.  E.  47,  where  director 
sold  stock  to  another  knowing  that  sale  gave  him  control  of  company 
and  payments  on  stock  made  by  bis  check  signed  as  treasurer,  seller 
not  charged  with  notice  that  treasurer  was  misappropriating  corporate 
funds;  dissenting  opinion  in  Williams  v.  Neily,  134  Fed.  18,  67  C»  C. 
JL,  171,  69  L,  B.  A.  232,  majority  holding  purchaser  for  value  from 
creditor,  the  obligation  of  debtor,  who  takes  latter 's  note,  pa3'abte  to 
himself  with  full  knowledge  of  consideration  thereof  and  of  facta 
relating  to  original  transaction,  takes  mote  subject  to  defenses  against 
original  creditor. 

8yl,  5  (Vm,  440).    Purchaser  of  note  before  maturity — Defects. 

Approved  in  First  Nat.  Bank  v.  Moore,  148  Fed.  958,  following 
rule;  In  re  Troy  &  Cohoea  Shirt  Co.,  136  Fed.  433,  fact  that  party 
discounting  notes  know  that  president  and  treasurer  of  corporation 
who  made  notes  were  also  members  of  firm  for  whose  accommotlatioo 
they  were  made,  did  not  charge  him  with  notice  of  their  true  char- 
acter; Massachusetts  National  Bank  v.  Snow,  187  Mass,  163,  72  N. 
E.  960,  note  payable  to  bearer,  taken  from  thief,  ia  valid  in  hands 
of  holder  in  due  course*  « 

21  Wall.  360  378,  22  L.  568,  CLAEK  T.  ISELIN. 

Syl.  1  (Vni,  440).     Pledgee  putting  collateral  in  pledgor's  hands. 
Distinguished  in  Byttcnberg  v.  Schefer,  131  Fed.  323,  where  parties 
attempted  hy  agreement  to  give  one  factor's  lien  on  other ^s  property 
but  possession  remained  in  debtor,  equitable  lien  does  not  arise. 

Byl.  2  (Vltf,  441).     Bankruptcy — Exchange  of  pledged  collateral. 

Approved  in  English  v.  Ross,  140  Fed.  635,  under  Bankr,  Act, 
I  60a,  as  amended  in  1903,  trustee  may  set  aside  preference  given 
within  four  months  as  evidence  by  date  of  its  record,  irrespective  of 
dat«  of  delivery;  Bush  v.  Export  Storage  Co.,  136  Fed.  92S,  030,  where 
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manufacturer  leased  warehouse  spaee  to  warehouse  companies  which 
was  used  by  latter  for  storage  of  materials  purchased  by  former  and 
warehouse  company  issued  receipts  therefor  which  manufacturer 
pledged,  pledge  carried  title  to  property  though  materials  used  up  and 
others  substituted  therefor. 

21  Wall.  389-398,  ATLEE  v.  NORTHWESTERN  PACKET  CO. 

8yl.  3  (Vin,  445).    Boom  erected  by  riparian  owner. 

Approved  in  United  States  v.  Evans,  195  IT.  S.  365,  49  L.  237,  25 
Sup.  Ct.  46,  upholding  admiralty  jurisdiction  over  libel  in  rem  against 
vessel  for  colliding  with  beacon  standing  in  water,  though  built  on 
piles;  Bowers  Hyd.  D.  Co.  v.  Federal  Cent.  Co.,  148  Fed.  294,  upholding 
admiralty  jurisdiction  over  suit  for  hire  of  dredge  generally  used  for 
maritime  purposes  though  temporarily  used  for  partly  land  transaction 
in  dredging  stream;  Sutter  v.  Heckman,  1  Alaska,  88,  owner  of  up- 
lands bordering  on  sea  in  Alaska  has  no  title  to  tide  lands  in  front  of 
his  property. 

Syl.  5  (Vm,  446).    Admiralty— Damages  where  both  at  fault. 

Approved  in  The  Steam  Dredge  No.  1,  134  Fed.  167,  69  L.  B.  A» 
292,  67  C.  C.  A.  67,  ordering  division  of  damages  where  inspector  on 
dredge  iojurcd  by  breaking  of  bitt  through  negligence  of  operator 
where  inspector  also  negligent. 

21  Wall.  430-440,  22  L.  673,  DILLON  v.  BABNARD. 

Syl.  1  (VIII,  448).    Equity — Matters  admitted  by  demurrer. 

Approved  in  Hume  v.  Laurel  Hill  Cemetery,  142  Fed.  563,  holding 
void  ordinance  prohibiting  burials  in  San  Francisco. 

Syl.  3  (VIII,  450).    Railroad  mortgage — Lien  of  contractor. 

Approved  in  Johnston  v.  Huff,  133  Fed.  706,  66  C.  C.  A.  534,  where 
railroad  contractor  gave  supply  firm  order  on  railroad  which  was 
not  presented  for  one  year  and  only  one  day  before  bankruptcy,  it 
was  preference;  Missouri  Pac.  Ry.  Co.  v.  Bradbury,  106  Mo.  App.  458,. 
79  S.  W.  968,  where  railroad  was  granted  right  of  way,  laid  track 
and  then  abandoned  same,  rails  became  property  of  grantor. 

21  Wall.  441-453,  22  L.  623,  TRIST  v.  CHILD. 

Syl.  1  (VIII,  450).    Lien — Order  on  particular  fund. 

Approved  in  Cogan  v.  Conover  Mfg.  Co.,  69  N.  J.  Eq.  364,  60  AtL 
411,  applying  rule;  In  re  Oliver,  132  Fed.  590,  where  bank,  after  ac- 
ceptance by  payee,  disconnected  order  on  drawer's  rent  agent,  pay- 
able out  of  particular  rents,  and  bankruptcy  occurred  before  maturity, 
order  was  lien  on  fund  in  trustee's  hands;  In  re  Cramond,  145  Fed.  977, 
where  city  contractor  assigned  all  rights  to  moneys  payable  from  city 
to  bank  to  get  money  to  do  work,  bank's  claim  was  superior  to  labor 
elaims  under  bankruptcy  act. 
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S7L  9  (Vni,  451).    Lien — Agreement  to  pay  out  of  apecifled  ftind. 

Approved  in  Long  ▼.  Farmers'  State  Bank,  147  Fed.  364,  where 
debtor  agreed  to  insure  property  to  protect  bank  ^a  claim,  debtor  aa- 
aigning  such  amount  of  insurance  to  bank  aa  collateral  security «  there 
was  no  assignment  of  policies  in  praesenti;  Weiss  v.  Gullett,  18  Colo. 
App.  12S|  70  Pac.  444,  where  contracts  provided  for  compensation  to 
attorney  payable  out  of  proceeds  of  sale  of  mine,  he  to  be  interested 
therein  to  extent  of  compensation,  third  party  purchasing  mine  not 
liable  to  attorney,  though  he  knew  of  agreement* 

ByL  6  (VLLI,  452) »     Contracts  against  public  policy  unenforceable. 

Approved  in  Bass  v.  Smith,  12  Okl*  488,  71  Pac,  628,  refusing  specific 
performance  of  agreement  to  convey  lands  to  be  entered  as  homestead 
in  consideration  of  support  of  entryman  for  life. 


8yL   7   (Vni,  453). 
tract. 


Claim   against   government — Attorney  ^s   con- 


Approved  in  Baumhoff  ▼.  Oklahoma  City  Oaa  etc*  Co.,  14  Okl,  141, 
77  Pac.  44,  upholding  contract  for  sale  of  city  franchises  after  they 
bave  been  amended  by  council  where  110  action  on  part  of  either  party 
required. 

SyL  8  (Vrri,  453).    Lobbying  contract  veil 

Distinguished  in  Padilla  v.  PadiOa,  11  N.  M.  546,  70  Pse.  564,  up- 
holding contract  wbt^reby  brother  who  had  recovered  judgmeDt  in  own 
name  on  Indian  depredation  claim  for  property  jointly  owned  by 
himself  and  aiater  agreed  to  give  her  share  of  money. 

8yl.  9  (Vni,  454).     Attorney 'a  fees — Lobbying  contract. 
Approved  in  Garst  v.  Love,  0   Oki  66,  55  Pac.  £2,  in  action  for 
pasturing  cattle  on  plainttft^s  land,  answer  alleging  that  laud  inclosed 
is  government   land   and   is  inclosed    for   mere   speculutive   purposes, 
states  good  defense. 

Diatinguished  in  Nutt  v,  Knut,  200  U.  8.  21,  50  L.  353,  26  Sup. 
Ct.  216,  affirming  Knut  v.  Nutt,  83  Miss.  373,  102  Am.  St.  Rep,  452, 
35  Bo*  688,  where  one  holding  claim  againat  government  executed 
power  authorizing  attorney  tr  prosecute  claim  and  another  instrument 
giving  percentage  of  amount  collected,  fact  that  power  is  void  under 
U*  S.  Hev.  St.,  §  3477,  does  not  invalidate  contract  for  compensation. 

21  Wall.  453-456,  22  L.  616,  HILL  v.  MENDENHALL. 

Syl.  3   (Vlll,  455),     Contradicting  record  of  foreign  judgment. 

Approved  in  Cohen  v.  Portland  Lodge  No.  142,  B.  P.  O.  E.,  140  Fed. 
775,  domestic  judgment  is  not  conclusive  against  one  who,  while  made 
defendant,  is  not  shown  by  record  to  irnve  been  served  or  to  iiave  mp- 
peared. 
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21  Wall.  456-475,  22  L.  678,  BALTIMOBE  ETC.  BAILBOAD  CO.  T. 
MARYLAND. 

Syl.  6  (Vm,  457).  Charter  provision  for  payment — ^Percentage  of 
earnings. 

Distinguished  in  Northern  Securities  Co.  v.  United  States,  193  U.  S. 
347,  378,  48  L.  704,  717,  24  Sup.  Ct.  436,  upholding  anti-trust  act  of 
1890,  as  applied  to  combination  of  stockholders  of  two  competing  inter- 
state railroads  to  form  holding  company  which  would  acquire  in  ex- 
change of  its  own  stock   controlling  interest  in  each  road. 

21  Wall.  475-480,  22  L.  685,  FOX  v.  GABDNEE. 

Syl.  1  (Vm,  457).  Bankruptcy — Agreement  substituting  another 
as  creditor. 

Approved  in  In  re  Pease,  129  Fed.  449,  where  trust  company  through 
its  attorney,  who  also  represented  other  creditors,  made  loan  to  mer- 
chant with  proceeds  of  which  he  paid  certain  creditors,  including  at- 
torney's  clients,  in  full,  and  company  next  day  sold  borrower's  stock 
under  chattel  mortgage,  transaction  was  fraudulent  preference. 

21  Wall.  481-488,  22  L.  471,  GBOSHOLZ  v.  NEWMAN. 

Syl.  1  (Vm,  458).  Secret  intent  to  homestead — ^Bona  fide  pur- 
chaser. 

Approved  in  Ball  v.  Houston,  11  Okl.  238,  66  Pac.  359,  mere  intention 
to  occupy  premises  at  future  time  as  home,  without  actual  occupancy, 
does  not  impress  them  with  homestead  character. 

21  Wall.  488-492,  22  L.  650,  TEXAS  v.  CHILES. 

Syl.  1  (VIII,  458).    Party  as  competent  witness. 

Approved  in  Blood  v.  Morrin,  140  Fed.  920,  plaintiff  in  federal  court 
who  is  citizen  of  another  state  and  resides  more  than  100  miles  from 
place  of  trial  may  be  compelled  to  give  deposition  de  bene  esse. 

21  Wall.  492-500,  22  L.  595,  EBIE  BAILWAY  CO.  v.   PENNSYL- 
VANIA. 

Syl.  2  (Vm,  459).     Taxation  of  railroad  ''doing  business"  in  state. 

Approved  in  State  v.  Canadian  Pac.  By.  Co.,  100  Me.  207,  60  Atl.  903, 
construing  Pub.  Laws,  c.  145,  p.  160,  as  authorizing  taxation  of  rail 
roads  on  mileage  basis  of  apportionment. 

Syl.  3  (VIII,  460).    Tax  exemption  must  be  clear. 

Approved  in  New  York  v.  State  Board  of  Tax  Commrs.,  199  U.  S. 
37,  105  Am.  St.  Bep.  699,  50  L.  75,  25  Sup.  Ct.  715,  N.  Y.  Laws  1899, 
c  712,  imposing  special  franchise  tax,  does  not  impair  obligation  of 
contract  by  which  state  or  city  granted  right  to  maintain  street  rail- 
way in  New  York  City  in  consideration  of  payment  of  annual  per- 
centage of  earnings;  American  Smelting  etc.  Co.  v.  People,  34  Colo. 
253,  82  Pac.  535,  Sess.  Laws  1897,  p.  157,  and  Sess.  Laws  1901,  p.  116, 


673 


Notes  on  U.  S.  Reports. 


21  Wall.  503-520 


imposing  privilege  tax  on  foreign  corporations  does  not  exempt  them 
from  further  taxation, 

21  Wall.  503-520,  22  L.  599,  CASE  OF  BHODERICK'S  WILL. 

Byh  1  (Vm,  461).    Equity  jurisdiciiou  to  set  aside  will. 

Approved  in  O'Callaghau  v,  O'Brieu,  199  V.  8.  102,  105,  lOS.  50  I*. 
108,  109,  110,  25  Sup.  Ct.  727,  denying  cireuit  court's  juriadiction  over 
bill  to  declare  nonexistence  of  will  and  Diillity  of  its  state  probate 
where  contest  under  state  statute  is  but  ancillary  to  original  probati 
proceedings;  Goodrich  v.  Ferris,  145  Fed.  851,  852,  equity  has  no 
jurisdiction  to  set  aside  decree  of  probate  court  distributing  estate 
made  after  notice  required  by  statute;  Medil!  v*  Snyder,  71  Kan.  598, 
SI  Pac.  219,  Code  Civ.  Proc,^  §  23,  does  not  extend  time  for  eontestiag 
will.    See  lOe  Am,  St.  Eep.  G43,  note. 

Syl.  1  (VIII,  463).  Limitations — Nondiseovery  of  fraud^Rcmote 
residence. 

Approved  in  Goodrich  v.  Ferris,  145  Fed.  860,  upholding  aufSciency, 
under  Cal.  Code,  of  notice  by  posting  notice  of  bearing  of  petition  for 
distribution  for  ten  days  prior  to  hearing;  Dowdell  v.  United  States 
District  Court,  139  Fed.  446,  where  proceedings  to  limit  liability  in 
admiralty  have  been  terminated  by  final  decree,  court  cannot  reopen 
ease  to  permit  nonappearing  claimants  to  prove  claims;  Knight  v.  Hoi- 
lings,  73  N.  H.  503,  63  Atl.  42,  one  seeking  to  set  aside  probate  of 
will  is  barred  by  laches  where  suit  not  begun  till  lapse  of  over  twelve 
years  after  probate;  Siers  v.  Wiseman,  58  W.  Va.  349,  52  S.  E.  463, 
agency  of  one  for  purpose  of  paying  taxes  on  land  of  another  shown 
by  proof  of  his  payment  for  long  period  without  asserting  title,  allow- 
ing it  to  become  delinquent  for  one  year  and  purchasing  at  delinquent 
sale  without  taking  deed  an4  continuing  to  pay  taxes  in  name  of 
owner. 

Syl.  6  {VIII,  464).  Federal  equity — Change  in  state  law. 
Approved  in  Barber  Asphalt  Pav.  Co.  v.  Morris,  132  Fed.  949,  67 
L.  R.  A.  761,  66  C.  C.  A.  55,  Duluth  charter  providing  for  appeals  from 
allowance  or  rejection  of  claims  to  state  district  court  and  prohibiting 
payment  of  claims  pending  appeal,  does  not  restrict  power  of  federal 
court  to  enforce  its  judgment  on  such  claims. 

Syl.  7  (Vm,  464).  Federal  courts — State  enlargement  of  equity. 
Approved  in  Devine  v.  Los  Angeles,  202  U.  8.  333,  50  L.  1053,  26 
Sup,  Ct.  652,  applying  rule  to  bill  to  quiet  title  framed  under  CaL  Code 
Civ.  Proc,  g  738;  Mathews  Slate  Co.  v.  Mathews,  148  Fed.  493,  deny- 
ing federal  juriadiction  over  suit  brought  under  Eev.  Laws  Mass.,  e. 
159,  §  3,  cl.  7,  giving  courts  Jurisdiction  in  equity  of  suits  by  creditors 
to  apply  to  debt  property  which  cannot  be  attached  in  action  at  law; 
Ames  Realty  Co.  v.  Big  Indian  Min.  Co.,  146  Fed.  174,  175,  176, 
federal  court  may  enforce  rights  given  by  Civ.  Code  Mont.,  §  1891, 
providing  that  in  action  for  protection  of  water  rights  ail  person* 
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diverting  water  from  tame  Vtream  may  be  made  partiei  and  tbat  •■» 
judgment  may  settle  righta  o^all;  DJinoi.  Life  Ina.  Co.  w,  KewniAB^ 
141  Ped.  450,  453,  denying  Juki»<ii<^t^<>^  ***  cnjoim  eoUeetlon  of  ^^ 
levied  nnder  state  statute  alleged^  to  bo  void,  tbaugb  neb  pow«r  r— 
ferred  by  statute  on  state  caurti. 

21  Wall.  521-531,  22  L.  600,  LANG^^^  ^'  HANES. 

Syl.  3  (Vin,  466).    Legislative  coiiffl^^ioa  of  land  elaio- 
Approvcd  in  Sage  v.  Budokk,  01  Minb^  ^^^f  ^^  ^-  ^'  ^^'  *™^ 
to  Hastings  etc.  B.  B.  Co.  being  in  pmll**^'^**  ^^^^  title  paated  » 
filing  map  of  definite  locationj  Territory  v^t^linqwoat  Taxpayer^  1* 
N.  M.  174,  76  Pac.  318,  imperfect  MejrieanlF'^'^^  °*»^  tmMbJe  w%^ 
court  of  private  land  claims  bas  not  conflrmel^^^*?^  Temtoiy  t- 
Delinquent  Taxpayers,  12  N.  H.  67,  73  Pac.  eiSVPe^fPCt  Uemm 
grant  taxable  though  grant  submitted  tot  coufirmatlte^/  rmirt  «f 
private  land  claims  and  patent  not  yet  iaiuedj  Catron^^^JJ^ 
11  N.  M.  629,  631,  632,  72  Pac.  31,  32,  where  New  Mexico^EJ^f 
general  has  declared  Mexican  grant  valid  and  recommeniled  tion^ 
tion  without  limitation  as  to  quantity,  congressional  conflrmation 
r ''commended  applies  to  all   land   claimed;   KnecJand  v,   Korter, 
Wash.  869,  82  Pac.  611,  1  L.  B.  A.  (N.  8.)  745,  where  tide  Land  be 
«veen  high  and  low  water  mark  within  place  limits  of  railroad  grant 
had  been  surveyed  and  defined  and  railroad  had  performed  all  con- 
ditions  before   admission   of   state^   railroad   entitled   to   land   under 
Const.,  art.  17,  §  2,  though  patent  not  iiiued  till  aft«r  conititutjon; 
dissenting  opinion  in  Sage  v.  Budnick,  91  Minn.  329,  98  N.  W.  90^ 
majority  holding  time  during  which  right  of  plaintiff's  grantor  to 
land  grant  was  in  litigation  in  Land  Department  not  counted  in  deter- 
mining whether  right  to  land  is  barred  by  adverse  possession. 

21  Wall.  532558,  22  L.  487,  EDWABDS  v.  ELLIOT. 

Syl.  6  (Vm,  468).    Maritime  contract — Building  of  ship. 

Approved  in  Delaney  etc.  Iron  Co.  v.  The  Winnebago,  142  Mich. 
88,  105  N.  W.  629,  and  The  Winnebago,  141  Fed.  948,  both  upholding 
Mich.  Comp.  Laws,  c  298,  §  10,789,  giving  lien  to  contractors  and 
persons  furnishing  labor  and  materials  in  construction  of  vessels,  and 
providing  for  enforcement  in  state  courts;  Arnold  v.  Eastin,  116  Ky. 
708,  76  S.  W.  859,  contract  to  furnish  material  for  construction  of 
dock,  reserving  lien  thereon  to  seller,  is  not  maritime. 

SyL  7  (Vm,  469).    State  liens  for  shipbuilding. 

Approved  in  The  Winnebago,  141  Fed.  949,  upholding  Mich.  Comp. 
Laws,  c  298,  giving  lien  to  contractors  and  persons  furnishing  labor 
and  materials  in  construction  of  vessels,  and  providing  for  enforcemeut 
in  state  courts. 

Syl.  8  (Vm,  469).    Bight  to  jury  trial. 

Approved  in  Ex  parte  Munn,  140  Fed.  733,  under  Rev.  St.,  §  753,. 
federal  court  cannot,  on  habeas  corpus,  release  one  confined  for  con- 
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tempt  of  state  court  for  refusing  to  testify  on  ground  that  answers 
might  incriminate  Mm;  Board  of  Commrs.  v.  MeKinley,  8  Okl.  135^ 
66  Pac,  1046,  upholding^  Code  Civ.  Proc«,  §  304,  authorising  reference 
of  issue  of  fact  requiring  examination  of  mutual  accounts;  Van  Tree* 
▼,  Territory,  7  Okl,  374,  54  Pac.  502,  under  Civ.  Code,  §  304,  relating 
to  reference  of  accounts,  court  may  make  reference  over  objection 
of  defendant;  Gunn  v.  Union  R.  R.  Co.,  27  R.  I.  322,  62  AtL  119, 
upholding  Gen.  Laws  1S96,  c.  251,  §  11,  authorizing  supreme  court  to 
direct  verdict  without  further  trial  by  jury. 

Distinguished  in  Bradford  v.  Territory,  1  OkL  371,  34  Pac.  67,  hold- 
ing void  St.  Okl.,  art.  18,  §  22,  providing  that  nine  jurors  may  retura 
I  verdict,  as  violating  seventh  amendment. 
21  Wall.  558-609,  22  L.  654,  TUE  LOTTAWANNA. 
Syl.  2  (Vm,  470).     Maritime  law,  how  far  operative. 
Cited  in  United  States  r.  Evans^  195  U.  S.  365,  49  L.  237,  25  Sup.  Ct. 
48,  arguendo. 

Syl.  4  (VIII,  471).     Limits  of  admiralty  jurisdiction  statute!. 

Approved  in  The  James  T.  Furber,  129  Fed.  812,  denying  admiralty 
^jurisdiction  over  suit  for  coUcclion  of  rent  of  wharf  space,  under  Me. 
B^ev.  St.^  e.  93,  §  7^  giving  lien  for  use  of  wharf. 

Syl.  9  (VIII,  473).     Maritime  lieos — State  laws. 

Approved  in  The  Sue,  137  Fed.  135,  following  rule;  Frfc^Jfrfcks  r. 
Jaa.  Rec8  &  Sons  Co.,  135  Fed.  731,  68  C.  C.  A.  368,  lien  for  suppfies 
:^urntshcd  vessel  given  by  P&.  Act  1858,  P.  L.  363,  is  enforceable  ex- 
clusively in  admiralty. 

Syh  12  (VIII,  477).  Admiralty — Debt  not  found  on  maritime  con- 
_nract, 

^m  Approved  in  The  Clifton,  143  Fed.  463^  denying  admiralty  jurisdic* 
^Kion  over  suit  to  recover  possession  of  vcshcI  by  mortgagee  under 
^piortgage  to  secure  money  borrowed  to  pay  purchase  price  of  vessel; 
Htf  icbigun  8.  S.  Co.  V,  Thornton,  13ti  Ft-d.  137,  69  C.  C.  A.  132,  where 
^ftliarter  providing  for  payment  of  freight  in  ca»h  on  delivery  of  each 
^i^rgo  gave  lien  on  all  cargo  and  subfrcighta  for  freight  though 
^a^jgoes  delivered,  and  conaignte  paid  shipper,  money  paid  shipper  waa 
*«*ipressed  with  trust  for  ship  owner. 

&:».  Wall.  609-616,  22  K  687,  FIEST  NATIONAL  BANK  OF  SELMA 

V,  COLBY. 
H     Syl  6  (VIII,  480).    Abatement  by  dissolution  of  bank  defendant. 
^H    Approved  in  Fish  v.  Olin,  76  Vt.  124,  56  Atl.  533,  receiver  of  national 
^B^k  m&y  sue  at  law  in  own  niime  in  state  courts. 
^K  X>i8tinguished  in  Hudson  v.   Limeiitone  Natural  Gas  Co.,  132  Fed. 
^^  1,  etockholders  of  dissolved  corporation  cannot  be  held  individually 
-^^lile  for  damages  caused  by  negligence  of  corpurutioa  cummitied  in 
^^iciuct  of  business  before  diasolutioa. 
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5J1  Wall.  616-635,  22  L.  492,  JACKSON  v.  LUDELING. 

Syl.  1  (VIII,  481).    Equity — Two  having  interest  in  security. 

Approved  in  Jones  v.  Missouri-Edison  Elec.  Co.,  144  Fed.  771,  where 
holders  of  majority  stock,  against  protest  of  minority  of  preferred 
stock,  consolidated  corporation  with  another  owned  by  majority,  upon 
terms  giving  minority  less  percentage  of  preferred  stock,  consolidation 
was  fraud  on  minority;  Booker  v.  Crocker,  132  Fed.  8,  10,  65  C.  C.  A. 
627,  proportionate  share  of  each  holder  of  bonds  secured  by  same 
mortgage  in  liens  purchased  and  in  expenses  thereof,  is  measured  by 
par  value  of  his  bonds. 

Syl.  3  (VIII,  481).    Corporation  officers  are  trustees. 

Approved  in  Jones  v.  Missouri-Edison  Elec.  Co.,  144  Fed.  779,  where 
majority  stockholders,  against  protest  of  minority  of  preferred  stock, 
consolidated  corporation  with  another  owned  by  majority,  on  terms 
giving  minority  less  percentage  of  preferred  stock,  consolidation  was 
fraud  on  minority;  Stewart  v.  Harris,  69  Kan.  505,  77  Pac.  280,  66  L. 
B.  A.  261,  president  of  corporation  actively  engaged  in  its  manage- 
ment must  inform  ordinary  stockholder  of  true  condition  of  corpora- 
tion 's  affairs  before  he  purchases  stock  of  latter. 

Syl.  4  (Vm,  482).    Parchase  by  directors  at  foreclosure  sale. 

Approved  in  Jones  v.  Missouri-Edison  Elec.  Co.,  144  Fed.  772,  776, 
where  majority  stockholders,  against  protest  of  minority  of  preferred 
stock,  consolidated  corporation  with  another  owned  by  majority,  upon 
terms  giving  minority  less  percentage  of  preferred  stock,  consolidation 
was  fraud  on  minority;  Burns  v.  Cooper,  140  Fed.  277,  sale  by  guardian 
of  ward's  realty  under  order  of  court  is  voidable  by  ward  where 
guardian  procured  sale  for  purpose  of  securing  title  for  himself;  Reed 
V.  Schmidt,  115  Ky.  82,  72  S.  W.  369,  61  L.  E.  A.  270,  construing  bond- 
holders' pooling  agreement  to  purchase  at  foreclosure  sale. 

21  Wall.  642647,  22  L.  549,  DOE  v.  CHILDRESS. 

Syl.  1  (VIII,  484).    Bankruptcy — Attachment  four  months  prior. 

Approved  in  Klipstein  v.  Allen-Miles  Co.,  136  Fed.  390,  69  C.  C.  A. 
229,  bankrupt's  surety  on  bond  to  discharge  garnishment  in  pending 
suit  against  bankrupt  is  discharged  by  discharge  in  bankruptcy. 

(VIII,  484.)  Miscellaneous.  Cited  in  Rochester  Lumber  Co.  y. 
Locke,  72  N.  H.  25,  64  Atl.  707. 

21  Wall.  652-659,  22  L.  472,  UNITED  STATES  v.  BOECKEB. 

Syl.  1  (VIII,  485).    Liability  of  sureties  on  distiller's  bond. 

Approved  in  Saffroi  v.  Cobun,  32  Tex.  Civ.  82,  73  S.  W.  830,  surety 
on  liquor  license  bond  discharged  where  holder  of  license  by  false 
statements  to  clerk  induced  him  to  change  place  named  in  license  to 
another  corner;  Stern  ▼.  Sawyer,  78  Vt.  11,  112  Am.  St.  Rep.  894,  61 
Atl.  38,  where,  pending  term  of  lease,  lessor  sold  portion  of  property 
with  consent  of  lessee  but  without  consent  of  lessee 's  sureties,  sureties 
were  discharged. 


677i 


Notes  on  TJ.  S.  Reports, 


23  WaU,  32-57 


Diatinguisljed  in  Segari  v.  Mazzei,  116  La.  1030,  41  So,  246,  mer« 
change  in  site  of  dwelling-house,  to  be  constructed  under  contract,  from 
one  place  to  another  in  same  square^  without  causing  additional  ex* 
pense  to  contractor,  does  not  discharge  contractor's  suretjr. 

21  Wall.  G60'675,  22  L.  639,  MORTON  r.  NEBRASKA. 

Sjl.  3  (VIII,  48G).  Public  lantls— Exception  of  saline  landi. 
Approved  in  Eastern  Oregon  Land  Co.  v.  Brosnaiiy  147  Fed.  809, 
where  land  grant  to  state  for  construction  of  road  exempted  lands 
previously  reserved  or  otherwise  appropriated,  complaint  in  ejectment 
against  patentee  must  affirmatively  show  that  at  time  grant  became 
fixed  land  in  question  not  within  exception;  Flanagan  v,  Forsythe,  6 
Okl.  240,  50  Pac.  156,  after  final  proof  made  and  patent  issued,  lands 
entered  as  homestead  are  not  exempt  from  liability  for  debti. 


XXII  WALLACE. 


22  Wall.  32  38,  22  L.  793,  MUTUAL  BENEFIT  LIFE  INSURANCE 
CO.  V.  M3WT0N. 

Syi  2  (VIII,  492).     Insurance — Proofs  of  death  as  evidence. 

Limited  in  Aetua  Life  Ina.  Co.  v.  Milward,  118  Ky,  729,  82  S.  W.  367, 
368,  in  action  i>o  aeej<tcnt  policy,  verdict  of  coroner ^s  jury  ii  not  ad- 
missible on  issue  of  cause  of  death. 

22  Wall.  42  47,  22  L.  838,  HOUSE  v.  MULLEN, 

8yL  6    (VIII,  494).     Decree  sustaining  demurrer  without   prejudtce. 

Approved  in  Fowler  v*  Osgoodi  141  Fed,  24,  where  demurrer  is  gen- 
eral and  special  for  want  of  juriadiction,  judgment  sustaining  demur- 
rer for  want  of  juriadiclion  should  be  hmited  accordingly;  Indian 
Land  etc.  Co.  v.  Shoetifelt,  135  Fed.  487,  68  C.  C.  A.  196,  where  equity 
has  no  jurisdictioQ  of  suit,  decree  of  dismissal  must  expressly  adjudge 
that  it  was  tendered  on  that  ground  or  must  be  without  prejudice. 

(VIII,  493,)  Miflcellaneous.  Cited  in  Graham  v.  Oregon  etc.  Nnv.  Co,, 
134  Fed.  693^  permitting  amendment  of  libel  in  admiralty  where  excep- 
tions for  want  of  jurisdiction  sustained. 

22  Wall  47-57,  22  L.  833,  JEFFRIES  v.  ECONOMIC  MUTUAL  LIFE 
INSURANCE  CO. 

Syl,  1   (Vm,  495).     Insurance — Application  as  warranty. 

Approved  in  Atlas  Red.  Co,  v.  New  Zealand  Ins.  Co.,  138  Fed.  499, 
where  policy  stipuhitcd  for  its  avoidance  if  property  be  encumbered, 
without  insurer ^8  consent,  indorgement  by  insurer's  agent,  ** Subject 
to  all  conditions  of  policy,  loss  |>uyable  to  A^  as  his  interest  may  ap- 
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pear/'  is  not  consent  to  encumbrance;  Bupert  ▼.  Supreme  Court  U.  O. 
F.,  94  Minn.  295,  296,  102  N.  W. '  716,  holding  answers  to  questions 
concerning  health  in  application  for  life  insurance  not  warranties; 
Thompson  v.  Travelers'  Ins.  Co.,  13  N.  D.  451,  101  N.  W.  901,  where 
policy  was  not  to  be  effectual  unless  injured  in  good  health  when  first 
premium  paid,  actual  and  not  apparent  good  health  was  required; 
Willoughby  v.  Fidelity  etc.  Co.,  16  Okl.  554,  85  Pac.  716,  applying  rule 
to  contract  of  indemnity  insurance. 

22  Wall.  57-60,  22  L.  729,  SCOTT  v.  KELLY. 

Syl.  2  (VIII,  497).    Federal  question — Decision  bankrupt  had  no  title. 

Approved  in  Cramer  v.  Wilson,  195  U.  S.  416,  49  L.  259,  25  Sup.  Ct. 
94,  contention  that  conveyance  was  in  fraud  of  creditors  under  state 
law  or  that  residuary  estate  remained  in  grantor  which  would  pass 
under  bankruptcy  assignee 's  sale   raises  no  federal  question. 

22  Wall.  60-67.  22  L.  764.  PUTNAM  v.  DAY. 

Syl.  3  (VIII,  498).    Laches  not  first  raisable  on  bill  of  review. 

Approved  in  Burk  v.  Johnson,  146  Fed.  211,  where  bill  to  rescind 
contract  assigning  territory  for  promotion  of  societies  under  copyrighted 
by-laws  was  predicated  on  false  representations  of  defendaht,  it  is  not 
sustainable  on  proof  of  mutual  mistake. 

22  Wall.  77-81,  22  L.  564,  MAXWELL  ▼.  STEWAET. 

Syl.  6  (VIII,  501).     Fraud  as  defense  to  foreign  judgment 
See  103  Am.  St.  Bep.  315,  note. 

22  Wall.  99-104,  22  L.  816,  UNITED  STATES  v.  INSURANCE  COS. 

Syl.  2  (VIII,  502).     Acts  of  de  facto  officers. 

Approved  in  Cullins  v.  Overton,  7  Okl.  482,  54  Pac.  705,  where 
Texas  authorities  organized  disputed  territory  into  county  government, 
judgment  of  court  thereof  was  valid  though  later  federal  supreme  court 
held  territory  was  not  in  Texas. 

22  Wall.  105-115,  22  L.  713,  MABYLAND  v.  BAILBOAD  CO. 

Syl.  2  (VIII,  503).  Contracts — Surrounding  circumstances  aiding  con*, 
fltruction. 

Approved  in  Barcus  v.  Gates,  130  Fed.  367,  applying  rule  to  written 
•contract  for  employment  of  attorney  for  contingent  fee;  Merica  v. 
Burget,  36  Ind.  App.  459,  75  N.  E.  1086,  construing  contract  whereby 
Tenders  of  bank  agreed  to  quit  banking  business  and  not  start  another 
bank  in  same  town  while  vendees  continued  to  own  bank. 

22  Wall.  116-123,  22  L.  780,  PLEASANTS  v.  FANT. 

Syl.  5  (VIII,  505).    When  nonsuit  proper. 

Approved  in  American  etc.  Plate  Co.  v.  Pittsburgh  etc.  By.  Co.,  143 
Fed.  795,  where  engineer  entering  city  at  night  was  flagged  and  tol4 
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liouse  ahead  was  on  fire  and  that  firemen  were  about  to  run  hose  on  track, 
end  he  could  not  back  because  of  train  bebind,  and  he  immediately 
^ent  abend,  railroad  not  liable  to  owner  of  building  for  interfering 
with  firemen  J  Parka  v.  Southern  Ry.  Co.,  143  Fed.  277,  278,  uphokling 
tlirection  of  verdict  for  defendant  in  action  for  killing  flagman  while 
trying  to  flag  train;  Loder  v.  Jayne»  142  Fed.  1022,  ordering  new  trial 
of  remission  of  excessive  damages  in  action  for  damages  caused  by  un* 
lawful  combination  in  restraint  of  interstate  commerce;  Huntt  v.  Mc* 
Namee,  141  Fed,  294,  295,  upholding  direction  of  verdict  in  action  for 
personal  injuries  where  complaint  charged  defendant  becauso  of  neg- 
ligence of  his  agent  and  uncontradicted  evidence  showed  agent  'was  in* 
dependent  contractor;  Minahan  v.  Grand  Trunk  etc,  Ry,  Co.,  138  Fed. 
-46,  70  C.  C.  A.  463,  where  servant  working  on  scaffulding  was  killed  by 
recoil  of  pneumatic  tool,  which  should  not  recoil  when  in  proper  condi- 
tion,  and  ho  bad  previously  told  foreman  that  it  was  out  of  order  and 
later  was  told  it  was  repaired,  questions  of  assumption  of  risk  or  con- 
tributory negligence  were  for  jury;  Camden  etc.  fiy.  Co.  v.  Rice,  137 
Fed.  328,  69  C,  C.  A.  656^  holding  evidence  in  action  for  injuries  to 
«troet-car  pa^oenger  while  attempting  to  alight  required  submission  of 
question  of  contributory  negligence;  Roessler  etc.  Chemical  Co.  v.  Peter* 
son,  134  Fed.  791,  67  C  C.  A.  295,  holding  general  laborer  in  factory 
burned  while  slacking  lime  assumed  risk  incident  to  employment; 
'Chicago  etc.  By.  Co.  v.  Andrews,  130  Fed.  74,  64  C.  C,  A.  399,  applying 
rule  in  action  for  injuries  at  railroad  crossing  where  plaintifT  was  guilty 
of  contributory  negligence;  Chaddick  v  Lindsay,  5  Okl.  628,  49  Pae. 
i>44,  where  railroad  fails  to  supply  station  or  platforms  for  baggage, 
employee  cannot  recover  for  injuries  caused  by  such  failure;  Gunn  v. 
Union  R.  R.  Co.,  27  R.  L  327,  62  Atk  121,  upholding  Gen.  Laws  1896, 
«.  251,  §  11,  authorizing  supreme  court  to  direct  judgment  without  fur- 
ther jury  trial. 

22  Wall.  123-136,  22  L.  827,  OGBENSBirRG  ETC.  R.  R.  CO.  v*  PRATT. 
Syl.  1  (VIII,  508).     Carrier  limiting  Eability  to  own  line. 
See  106  Am  Bt,  Rep.  605,  note* 

Syl.  2  (VIII,  500).     Liability  for  acts  of  connecting  carrier. 

Approved  in  Northern  Pac.  Ry.  Co.  v.  American  Trading  Co,,  195 
XT.  S.  459,  49  L.  278,  25  Sup,  Ct.  84»  special  agreement  by  carrier  to 
transport  through  shipment  by  vessel  of  connecting  carrier  sailing  on 
<;ert^in  dnte  results  from  acceptance  of  through  rate  for  shipment  to  bo 
forwarded  via  such  steamer. 

Syl.  3   (VIII,  510),     Station  agent's  power  to  contract  beyond  line. 

Distinguished  in  Pittsburgh  etc.  Ry,  Co.  v.  Bryant,  36  Ind,  App.  347, 
75  N.  E.  831,  agent's  authority  to  ci>ntract  for  extraterriturial  liability 
not  presumed  from  authority  to  receive  goods  for  carriu^p. 
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8yl.  5   (Vni,  510).    CkrrierB — Receipt  of  pay  for  through  carriage. 

Approved  in  Pittsburgh  etc.  By.  Co.  v.  Bryant,  36  Ind.  App.  348, 
75  N.  E.  831,  where  carrier's  agent  collected  entire  charge  for  ship- 
ment beyond  initial  carrier's  line  and  gave  receipt  therefor,  it  is  for 
jury  to  determine  whether  agent  contracted  to  carry  goods  to  destina- 
tion. 

Syl.  6  (VIII,  511).     Carrier's  duty  to  furnish  suitable  cars. 

Approved  in  St.  Louis  etc.  By.  Co.  v.  Marshall,  74  Ark.  600,  109  Am. 
St.  Bep.  104,  86  S.  W.  803,  holding  carrier  liable  for  injury  to  goods 
caused  by  defective  car  though  shipper  knew  of  defects  and  injury  ma^ 
have  occurred  beyond  carrier 's  own  line ;  Lake  Erie  etc.  B.  B.  Co.  v.  Hol- 
land, 162  Ind.  414,  69  N.  E.  141,  63  L.  B.  A.  948,  carrier  liable  for  dam- 
ages to  shipment  caused  by  hidden  defects  in  car  selected  by  shipper 
under  special  contract;  Frohlich  v.  Pennsylvania  Co.,  138  Mich.  124,  110 
Am.  St.  Bep.  310,  101  N.  W,  226,  where,  under  agreement  between  rail- 
road and  consignor,  latter  selected  car  delivered  to  it  loaded  with  sand 
for  shipment  of  glass,  railroad  not  liable  to  consignee  for  loss  occasioned 
by  unsuitableness  of  car.    See  106  Am.  St.  Bep.  609,  note. 

22  Wall.  157-169,  22  L.  819,  IN  BE  CHILES. 

ByL  3  (VIII,  514).     Federal  courts — Punishment  for  contempt. 

Approved  in  Bessette  v.  W.  B.  Conkey  Co.,  194  U.  S.  327,  48  L.  1001, 
24  Sup.  Ct.  665,  order  of  federal  court  finding  one  not  party  to  suit 
guilty  of  contempt  in  violating  restraining  order  is  reviewable  in  cir- 
cuit court  of  appeals  on  writ  of  error;  Hcinze  v.  Butte  etc.  Min.  Co.,. 
129  Fed.  279,  63  C.  C.  A.  388,  where  preliminary  injunction  against  ex- 
tracting ore  granted  and  also  order  to  permit  plaintiff  to  examine  prop- 
erty to  obtain  evidence  on  issue  joined,  which  was  disobeyed,  order  ad- 
judging defendant  in  contempt  not  reviewable  on  writ  of  error. 

22  Wall.  170-179,  22  L.  766,  BURNHISEL  v.  FIRMAN. 

Syl.  3  (VIII,  516).     Bankruptcy— Transfers  within  four  months. 

Approved  in  In  re  Clifford,  136  Fed.  476,  mortgage  for  purchase  price 
of  cattle  given  more  than  four  months  prior  to  petition  in  bankruptcy,, 
but  not  recorded  until  within  such  time,  is  not  illegal  preference. 

Syl.  4  (VIII,  516).  Bankruptcy — Exchange  of  securities  as  prefer- 
ence. 

Approved  in  In  re  Noel,  137  Fed.  700,  following  rule. 

Syl.  7  (VIII,  516).     Second  security  tainted  with  usury. 

Approved  in  Farmers'  Loan  etc.  Co.  v.  Meridian  W.  W.  Co.,  139  Fed. 
670,  where  water  company  executed  mortgages  to  build  works,  and  pend- 
ing suit  to  annul  its  franchise  company  issued  new  bonds  secured  by  an- 
other mortgage  to  same  trustee,  which  also  provided  for  extension  and 
renewal  of  liens  of  prior  mortgage,  such  provision  did  not  discbarge  prior 
mortgages. 
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22  Wall.  180-198,  22  L.  863,  THE  ELQEE  COTTON  CASES. 

Syl  5  (Vni,  517).    Sales — Conditione  precedent  to  paMing  title. 
Approved  in  Boskirk  Bros,  v.  Peck,  57  W.  Va,  367,  50  S,  E.  434,  untler 
contract  of  sale  of  limber  to  be  cut  and  removed  by  vendee  within  spec* 
ified  time,  and  measured  and  paid   for  caeb  montli,  before  removal  as 
work  progresses,  title  veBts  in  purchaser  as  timber  ii  cut* 

22  Wall  238250,  22  L.  854,  FRENCH  t.  HAY. 
SjK  5  (Vni,  522),     Amendment  of  bill— Bight  to  answer. 

Distinguished  in  Nortb  Chicago  St.  R,  Co.  r.  Chicago  Union  Traction 
Co.,  150  Fed.  632,  633,  amendment  of  bill  does  not  entitle  defendant 
who  has  answered  original  bill  to  demur  or  answer  anew  to  entire  bill 
but  onlj  to  new  matter. 

22  Wall.  250-253,  22  L.  857,  FRENCH  v.  HAY. 

8yL  1  (VIII,  523).     Enjoining  state  court  after  removal — ^Auiiliary. 

Apprtivcd  in  Riverdale  Cotton  Mills  v.  Alabama  etc.  Mfg.  Co.,  19S 
U.  a  195,  49  L.  1015,  25  Sup.  Ct.  629,  federal  court  which  has  decreed 
foreclosure  may,  by  ancillary  suit,  restrain  attack  on  title  of  purchaser 
under  decree  by  state  suit  brought  by  party  to  original  suit;  Mutual 
Life  Ins,  Co,  v,  Langley,  145  Fed.  421,  where  cause  properly  removed  to 
federal  court,  but  state  court  erroneously  denied  motion  for  order  trans- 
ferring cause,  federal  court  could  grant  ancillary  injunction  against 
further  state  proeeedings. 

Syl.  2  (VIII,  523),  Enjoining  state  court  after  removal. 
Approved  in  Riverdale  Cotton  Mills  v.  AJabama  etc,  Mfg.  Co,,  1&8  U. 
8.  196,  49  L.  1015^  25  Sup,  Ct.  629,  federal  court  which  has  decreed  fore- 
closure may,  by  ancillary  suit,  restrain  attack  in  title  of  purchaser  un- 
der decree  by  state  suit  brought  by  party  to  original  suit;  Madisonville 
Traction  Co.  v,  St.  BcrnaTd  Mtn.  Co.,  196  XJ*  8.  245,  49  L.  464,  25  Sup. 
Ct,  251,  applying  principle  to  proceeding  for  condemnation  of  land  un- 
der Ky.  Stat..  §S  835-839. 

Syl.  3  (Vlli,  524).     Prohibition  against  enjoining  state  court. 

Approved  in  Julian  v.  Central  Trust  Co.,  193  U,  8.  112,  48  L.  639^  24 
Sup.  Ct.  399,  federal  court  which  has  decreed  foreclosure  sale  may  en- 
tertain supplemental  proceeilings  by  purchaser  under  decree  to  enjoin  sale 
of  property  for  satisfaction  of  state  judgment  against  mortgagor  to 
which  purchaser  was  not  party;  8t,  Louis  Miu.  etc.  Co.  v.  Montana  Min. 
Co,,  H8  Fed.  454,  Rev.  St.,  §  720,  does  not  prohibit  federal  court  from  en- 
joining party  to  action  before  it  from  prosceuting  suit  in  state  court 
when  necessary  to  make  cffct^tual  its  own  prior  judgiuPDt  determining 
rights  of  parties  to  it;  Glucose  Refining  Co.  v.  City  of  Chicago,  13H 
Fed.  212^  upholding  bill  to  enjoin  enforcement  of  alleged  illegal  city 
smoke  ordinance;  St.  Bernard  Min.  Co.  v,  Madiaonville  cte,  Co.,  130  Fed. 
705,  where  proceeding  to  acquire  land  for  right  of  way  properly  removed 
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to  federal  court  after  eommissioner 's  report  filed  in  state  court,  federal 
court  could  enjoin  plaintiff  from  further  proceeding  in  state  court. 

22  Wall.  322-329,  22  L.  823,  PITTSBURGH  ETC.  RAILWAY  CO.  v. 
RAMSEY. 

Syl.  4  (Vm,  627).    Consent  gives  no  jurisdiction. 

Approved  in  Hadlej  v.  Bernero,  103  Mo.  App.  558,  78  S.  W.  66,  where 
appeal  from  judgment  of  justice  of  peace  in  unlawful  detainer  is  not 
taken  within  time  allowed,  but  no  objection  raised  to  appellate  juris- 
diction, judgment  cannot  be  vacated  on  writ  of  error  coram  nobis. 

Syl.  6  (Vm,  527).    State  court  must  remove  on  proof. 

Approved  in  Shane  v.  Butte  Elee.  Rjr.  Co.,  150  Fed.  805,  where  com- 
plaint in  state  court  alleges  joint  cause  of  action  against  nonresident  cor- 
poration and  its  resident  employee,  question  of  improper  joinder  not 
raisable  by  allegations  in  removal  petition  filed  by  corporation;  Helena 
etc.  Transmission  Co.  v.  Spratt,  146  Fed.  313,  cause  removed  te  federal 
court  on  ground  of  diversity  of  citizenship  remanded  unless  jurisdiction 
appears  from  petition  for  removal  and  all  pleadings  and  papers  filed  in 
state  court;  Illinois  etc.  Ry.  Co.  v.  Jones,  118  Ky.  165,  80  S.  W.  485, 
where  petition  for  removal  shows  removable  controversy  prima  facie,  is- 
sues as  to  truth  of  facts  stated  in  petition  are  for  federal  court. 

22  Wall.  341350,  22  L.  877,  NEW  JERSEY  R.  R.  ETC.  CO.  ▼.  POL- 
LARD. 

Syl.  1  (Vni)  529).     Injury  to  passenger  presumes  negligence. 

Approved  in  Southern  Pac.  Co.  v.  Cavin,  144  Fed.  351,  applying  rule 
where  mail  clerk  injured  in  train  wreck;  Cavin  v.  Southern  Pac.  Co.,  136 
Fed.  593,  69  C.  C.  A.  366,  holding  erroneous  instruction  in  action  by 
mail  clerk  against  carrier  for  injuries  that  carrier  only  required  to  ex- 
ercise such  care  as  careful  and  skillful  men  in  such  business  are 
expected  to  use;  Burr  v.  Knickerbocker  etc.  Co.,  132  Fed.  249, 
65  C.  C.  A.  554,  where  moving  of  schooner  from  dock  to  wider  part  of 
channel  to  be  there  turned  and  headed  for  sea  was  in  charge  of  tug,  and 
she  grounded  in  calm,  prima  facie  negligence  of  tug  shown;  Firebaugh 
V.  Seattle  Elcc.  Co.,  40  Wash.  662,  82  Pac.  997,  2  L.  R.  A.  (N.  S.)  836, 
applying  rule  where  street-car  passenger  injured  by  blowing  out  of  con- 
troller. 

Limited  in  Cincinnati  etc.  Ry.  Co.  v.  South  Fork  Coal  Co.,  139  Fed. 
533,  534,  where,  as  result  of  rear-end  collision,  oil  cars  telescoped  and 
set  on  fire  by  engine  sparks,  and  fire  spread  to  plaintiff's  lumber  along 
tracks,  presumption  of  want  of  ordinary  care  in  operation  of  trains  raised. 

Syl.  2  (VIII,  530).     Injury  to  passenger — Burden  on  carrier. 

Approved  in  Fitch  v.  Mason  City  etc.  Traction  Co.,  124  Iowa,  671,  100 
N.  W.  621,  upholding  instruction  as  to  presumption  of  negligence  in  ac- 
tion for  injuries  to  passenger  on  electric  train  thrown  from  seat  and  oat 
of  car  when  car  rounded  curve. 
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Syh  4  (Yin,  530) «     Passecger  carrier  muit  use  greatest  care. 

Approved  in  Williama  v.  Spokane  Falls  etc.  Ej.  Co.,  39  Wash.  89,  80 
Pac.  1103,  appljijjg  rule  in  action  for  injuries  by  postal  clerk  injured 
hj  collision  between  baggage-cara  and  mail-car  while  train  being  made 
up, 

87L  7  (Vm,  531),    Passenger  injured  bj  s^idden  jerk. 

Approved  in  HUnois  Central  B.  B.  Co.  v.  Jolly,  117  Ky.  639,  7S  8.  W* 

478,  aged  passenger  who,  on  approaching  destination,  leaves  scat  and 
stands  at  door  before  train  stops,  cannot  Recover  for  injuries  auatained  bj 
jerking  of  train  while  stopping 

Syl.  9  (VIII,  531),     When  nonsuit  refused. 

Approved  in  Gibson  v.  Canadittn  Pacific  Nav.  Co.,  1  Alajika,  414,  up- 
holding refusal  of  nonsuit  where  plaintiff  injured  in  unloading  freight 
from  vessel  to  wharf. 

Syl,  10  (VIII,  531).     Parties  as  witneaew. 

Approved  in  Blood  v.  Morrin,  140  Fed.  920;  plaintiff  tn  federal  court 
who  is  citizen  of  another  state  and  resides  more  than  one  hundred  miles 
from  place  of  trial  may  be  compelled  to  give  deposition  de  bene  esse. 

22  Wall.  381  394,  22  L.  796,  MOBGAN  v.  CAMPBELL. 

8yL   1    (VIII,   533).     Goods   distrainable  by   landlord. 

Approved  in  Smith  v.  Wheeler,  4  OkK  144,  44  Pac.  205,  lessee  may 
secure  by  chattel  mortgage  of  personalty  situated  on  premisos  debt  of 
,  creditor    in  preference  to  landlord. 

22  Wall.  395-406,  22  L.  801,  AMSINCK  ▼,  BEAN, 

Byl   e    (VIII,   534).     Bankruptcy    of   firm. 

Approved  in  Thompson  v.  First  Nat.  Bank,  84  Miss.  60,  36  9o.  66, 
where  partnership  dissolved,  and  by  consent  of  retiring  partner  and 
creditors  title  of  firm  property  transferred  to  contmuing  partner 
who  transferred  property,  it  is  no  objection,  in  suit  by  trustee  in 
bankrujitcy  of  continuing  partner  to  recover  property,  that  assets  were 
firm  assets. 

22  WaJl.  444  464,  22  L.  747,  UNION  PACIFIC  B.  B.  CO.  v.  McSHANE. 

SyL  1  (VIII,  537).     State  tax  before  issuance  of  patent. 

Approved  in  Tegarden  v.  Le  MarcheU  129  Fed.  490,  state  statute 
giving  defendant  in  ejectment  right  to  recover  ^-alue  of  improvements 
is  not  applicable  where  phiintiff  elaims  undrr  government  pateot  is- 
sued after  impro\'t*ments  made;  dissenting  opinion  in  Delinquent  Tax- 
list  V.  Territory  of  Arizona,  4  Ariz,  189,  39  Pac.  328,  majority  hold- 
ing taxpayer  cannot  object  to  tax  on  unconfirmed  Mexican  grant  on 
ground  that  title  thereto  is  in  public  without  first  tendering  ulx^  duo 
on  other  property  included  in  assessmeuL 
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Syl.  2  (VIII,  538).    State  tax  before  pajing  costs  of  survey. 

Approved  in  Topeka  etc.  Security  Co.  v.  McPherson,  7  Okl.  342,  344, 
54  Pac.  492,  territorial  legislature  cannot  subject  to  taxation  lots  in 
government  townsite  pending  contest  in  Land  Department  betweeik 
occupying  claimants. 

Distinguished  in  Territory  v.  Delinquent  Taxpayers,  12  N.  M.  70,. 
73  Pac.  624,  perfect  Mexican  grant  not  taxable  though  submitted  for 
confirmation  by  court  of  private  land  claims  and  patent  not  yet  issued 

22  Wall.  513-527,  22  L.  758,  BOBINSON  v.  ELLIOTT. 

Syl.  5  (Vm,  543).    Chattel  mortgage — Retention  of  possession. 

Approved  in  Little  Co.  v.  Bumham,  5  Okl.  293,  49  Pac.  69,  follow- 
ing rule;  Mitchell  v.  Mitchell,  147  Fed.  284,  where  chattel  mortgage 
on  stock  of  goods  was  not  recorded  for  several  months  after  execu- 
tion and  until  less  than  four  months  .of  mortgagor's  bankruptcy,  who 
held  possession  and  sold  goods  in  due  course  and  replenished  stock,  it 
is  void  as  to  creditors;  In  re  Marine  Construction  etc.  Co.,  144  Fed. 
651,  mortgage  on  plant  and  stock  of  material,  permitting  borrower  to 
use  mortgaged  stock  and  replace  it,  is  valid  as  to  property  on  hand 
when  given,  but  does  not  give  lien  on  boat  built  from  materials  fur- 
nished after  it  was  given;  In  re  Marine  Const,  etc.  Co.,  135  Fed.  923,. 
927,  mortgage  on  plant  and  stock  of  material  for  money  borrowed  for 
use  in  ordinary  business,  permitting  borrower  to  use  mortgaged  stock 
and  replace  it,  is  void  as  to  stock  and  as  to  boat  built  therefrom; 
Dugan  V.  Beckett,  129  Fed.  58,  59,  63  C.  C.  A.  498,  chattel  mortgage 
on  stock  authorizing  mortgagor  to  continue  possession  and  sell  goods 
but  requiring  him  to  deposit  each  day,  to  mortgagee's  account,  re- 
ceipts over  running  expenses,  to  be  applied  to  debt,  is  not  void  on  its 
face;  Eanney- Alton  Mer.  Co.  v.  Watson,  10  Okl.  681,  65  Pac.  99,  hold- 
ing void  chattel  mortgage  on  stock  of  goods  permitting  possession  and 
sale  in  due  course  by  mortgagor,  but  not  requiring  him  to  apply  pro- 
ceeds to  mortgage  debt  or  to  account;  Bank  of  Perry  v.  Cooke,  3  Okl. 
546,  551,  41  Pac.  633,  634,  following  rule  though  agreement  to  retain 
possession  was  oral;  Nelden-Judson  Drug  Co.  v.  Commercial  Nat.  Bank. 
27  Utah,  66,  74  Pac.  197,  mortgage  on  drugstore,  mortgagor  to  retain 
possession,  sell  goods  in  course  of  trade,  and  turn  over  proceeds  less 
expenses  to  mortgagee,  is  void  as  to  creditors,  where  not  intended  that 
mortgage  shall  ever  be  paid  and  mortgagor  retains  proceeds  of  sale. 

Distinguished  in  In  re  Bumham,  140  Fed.  929,  under  New  York  law 
chattel  mortgage  on  merchandise  permitting  mortgagor  to  sell  in  due 
course,  proceeds  to  be  used  only  to  pay  running  expenses,  replenishing 
stock  and  paying  debt,  is  valid  as  to  after-acquired  goods. 

22  Wall.  527-576,  22  L.  805,  TUCKER  v.  FERGUSON. 

Syl.  9  (VIII,  546).     Gratuitous  tax  exemption  revocable. 

Approved  in  Powers  v.  Detroit  etc.  Ry.  Co.,  201  U.  S.  557,  50  L. 
865,  26  Sup.  Ct.  556,  Mich.  Lawa  1855,  p.   305,   §   9,  providing  that 
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railroad  should  paj  annual  percentage  in  capital  stock  in  lieu  of  all 
other  taxes,  created  contract  between  state  and  company;  Baltimore 
«tc.  By.  Co.  V.  Wicomico  Co.,  103  Md.  289,  290,  63  Atl.  682,  683, 
Oen.  Assess.  Law  1896,  p.  151,  relating  to  assessment  of  railroad  prop- 
erty, recalled  immunity  from  taxation  acquired  by  purchasers  at  fore- 
closure of  railroad  having  immunity;  Bochester  v.  Bochester  By.  Co., 
182  N.  Y.  116,  118,  74  N.  E.  958,  959,  70  L.  B.  A.  773,  immunity  from 
contribution  to  expense  of  new  pavements  conferred  on  street  railway 
by  Laws  1869,  p.  54,  was  revocable  and  did  not  pass  to  lessee  of  rail- 
way. 

Syl.  12  (VIII,  548).  Contract  exempting  from  taxes  strictly  con- 
«trued. 

Approved  in  Lake  Drummond  Canal  Co.  v.  Commonwealth,  103  Va. 
345,  49  S.  E.  508,  under  Code  1887,  SS  1233,  1234,  sale  on  foreclosure 
of  deed  of  trust  of  all  property  and  franchises  of  corporation  did  not 
pass  immunity  from  taxation  granted  to  corporation. 

22  WalL  576-594,  22  L.  730,  BOSS  v.  JONES. 

Syl.  4  (VIII,  550).  Construction  of  statute  derogatory  of  common 
law. 

Approved  in  Casey  v.  St.  Louis  Transit  Co.,  116  Mo.  App.  252,  91 
S.  W.  425,  under  Bev.  St.  1899,  S  2864,  providing  for  forfeiture  of 
$5000,  for  wrongful  death  through  negligence  of  corporation,  petition 
seeking  recovery  of  less  sum  is  bad. 

22    Wall.    594-604,    22   L.    724,    EVANSVILLE    ETC.    B.    B.    CO.    v. 
ANDBOSCOGGJN  MILLS. 

Syl.  1   (Vin,  550).     Contract  of  through  carriage. 

Approved  in  Pittsburg  etc.  By.  Co.  v.  Viers,  113  Ky.  538,  539,  68 
8.  W.  473,  connecting  carrier  receiving  cattle  from  initial  carrier  with- 
out limiting  liability  is  presumed  to  have  accepted  cattle  under  or- 
iginal contract  mads  with  initial  carrier  on  behalf  of  itself  and  con- 
necting carriefB. 
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23  Wall.  M9,  23  L.  146,  THE  CLARITA  AND  THE  CLARA. 

Syl.  1   (VIII,  554).     Liability  of  tug  for  collision  by  tow. 

Approved  in  The  De  Gama,  140  Fed.  755,  vessel  in  tow  is  not  liable 
for  collision  where  it  is  not  guilty  of  negligence  and  its  navigation  was 
not  under  direction  of  her  officers;  The  Newburgh,  130  Fed.  324,  64  C. 
C.  A.  567,  where  lighter  was  shown  to  have  anchored  in  anchorage 
grounds  in  dense  fog  and  was  sunk  by  collision  with  steamer  going  at 
excessive  speed,   lighter   not   contributorily   liable. 

Distinguished  in  The  Degama,  150  Fed.  324,  moving  vessel  colliding 
with  moored  vessel  not  exonerated,  though  she  was  in  control  of  tugs^ 
unless  such  defense  is  pleaded  and  proved. 

Syl.  4   (VIII,  555).    Collision — Vessel  anchored  in  improper  place. 

Approved  in  Boss  ▼.  Cornell  Steamboat  Co.,  143  Fed.  172,  holding 
dredge  at  fault  for  anchoring  at  night  in  bend  in  channel  where  it  was 
difficult  for  vessels  with  long  tows  to  pass;  Rebstock  v.  Gilchrist  Transp. 
Co.,  132  Fed.  177,  holding  where  moored  vessel  was  in  proper  place 
and  was  struck  by  vessel  in  tow  of  two  tugs,  rear  tug  liable  for  col- 
lision. 

Syl.  7    (VIII,  555).    Salvage  defined. 

Approved  in  The  Dumper  No.  8,  129  Fed.  99,  63  C.  C.  A.  600,  where 
crew  of  tug  under  contract  to  tow  dumpers  to  sea  go  to  rescue  of 
dumper  which  had  been  abandoned  and  had  drifted  to  sea,  and  bring 
her  safely  to  port,  they  are  entitled  to  salvage. 

Syl.    9    (VIII,    555).     Salvage — Steamer    causing    damage. 

Approved  in  The  Pino  Forest,  129  Fed.  702,  704,  64  C.  C.  A.  228, 
raising  of  sunken  vessel  by  other  vessels  owned  by  owner  of  tug  which 
was  in  charge  of  vessel  when  she  sank  and  who  was  in  fault  therefor  ia 
not  salvage  service. 

23   Wall.   20-35,   23   L.   55,   THE   GREAT   REPUBLIC. 

Syl.  8   (VIII,  556).     Collision— Liability  of  faster  boat. 

Distinguished  in  The  Edward  Smith,  135  Fed.  38,  67  C.  C.  A.  506, 
dividing  damages  where  faster  vessel  permitted  to  pass  without  pro- 
test and  slower  vessel  checked  speed  unreasonably. 

23  Wall.  46-69,  23  L.  59,  COUNTY  OF  ST.  CLAIR  v.  LOVINGTON. 

Syl.  1  (Vni,  558).     Boundaries — Courses  yield  to  natural  objects. 

Distinguished  in  Security  Land  etc.  Co.  v.  Burns,  193  U.  S.  179,  48 
L.  671,  24  Sup.  Ct.  425,  courses  and  distances  as  set  forth  in  official 
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mrveyf  wJdeh  sbows  meander  line   of   lake   as   one  boundarj,   control 
as  against  actiial   boundaty  of  lake   where  survey  grossly  fraudalent, 

SyL  2   (VIII,  558).     Bouodarics — Stream  between  comers. 

Approved  in  Davis  r.  Commonwealth  Land  etc.  Co.,  141  Fed.  721^  T22^ 
construing  descrifttion  in  patent  and  foUowing  course  of  natural  oh- 
ject  between  corners;  Leonard  v.  Wood,  33  Ind.  App.  84,  70  N.  E. 
82S,  bolding  surveyor  *s  meandering  of  river  not  independent  boundary 
so  tliat  conveyance  bounded  by  it  was  bounded  by  river  as  existing 
after  ebaogo  in  course. 

8yl.  6   (Vin,  559).     Title  to  tide  lands. 

Approved  in  Sutter  v.  Heckman,  1  Alaska,  88,  owner  of  uplands 
bordering  on  seashore  in  Alaska  has  no  proprietorship  in  tide  lands 
Iving  immediately  in  front  of  property,  but  merely  right  of  ingress  and 
egress  between  land  and  sea  over  tldo   lands. 

8yl.  7   (VIII,  SeO).     Biparinn  right  to  alluvion. 

Approved  in  8ionz  City  v.  Chicago  etc.  Ry.  Co.,  129  Towa,  704,  106 
N.  W.  187,  title  to  accreted  or  reclaimed  land  goet  with  fee  of  land 
to  whirb  it  is  annexed* 

23  Wall.   69-76,  23  L.  84,  THE  DEXTKB. 

8yL   1    (VIII*  560),     ColUsion— Necessity   for  lookout. 

Approved  in  The  Pocomoke,  150  Fed.  197,  198.  small  launch  having 
pilot  house,  in  which  navigator  stood,  well  forward,  not  liable  for  col* 
lisiou  in  daytime  because  of  absence  of  special  lookout. 

Byl.  4  (Vin,  561).     Collision— Duty  of  vessels  meeting. 

Approved  in  The  Georgetown,  135  Fed,  859,  holding  where  steamer 
having  met  and  passed  tug  with  barge  in  tow,  immediately  stopped  and 
reversed,  throwing  stern  in  course  of  barge,  she  is  liable  for  failure 
to  give  notice  by  signal  as  required  by  ruled. 

23  Wall.   85  108,  23   L.   152,   MUTUAL  LIFE   INS.  CO  T.  YOUNG  ^8 

ADMINISTRATOR. 

Syl,   1    (VIII,  561),     Insurance — Receipt   of  premium  by   agent. 

Appro\'ed  in  Home  Forum  Ben.  Order  v,  Jones,  5  Okl.  614,  50  Pae* 
170,  where  ruJes  of  beneficial  order  authorixc  lf>cal  lodge  to  receive 
applications  which  must  be  sent  to  giand  secretary  and  medical  ex- 
aminer  for   approval,    approval   is   neeetsary    to   create    obligation. 

Syl.  2    (Vin,  561).     Insurance — Offer  of  policy  on  different  terms. 

Approved  in  McNieol  v.  New  York  L.  Ins.  Co.,  149  Fed.  143,  apply- 
ing r\de  where  application  denied  ami  Insurer  submitted  amended  ap- 
plicatioti  with  policy  based  thereon,  which  it  sent  to  local  agent  to 
deliver  only  when  applicant  signed  amended  applicatiun,  but  applicant 
died  before  signing;  Summers  v.  Mutiml  Life  Ins.  Co.,  12  Wyo.  393, 
394,  109  Affl.  St.  Rep.  1008,  1009,  75  Fac.  944,  66  L.  R.  A.  812,  where 
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plaintiff  executed  note  to  insurer's  agent  in  consideration  that  eom« 
pany  would  issue  policy  within  stated  time,  and  insurer  having  received 
proceeds  of  note  failed  to  deliver  policy,  plaintiff  could  recover  for 
money  had  and  received. 

23  Wall.  108-119,  23  L.  67,  SECOMBO  v.  MILWAUKEE  ETC.  B.  B. 
CO. 

Syl.  2  (Vm,  562).     Eminent  domain — ^Mode  of  exercising. 

Approved  in  Shasta  Power  Co.  v.  Walker,  149  Fed.  570,  upholding 
right  of  private  corporation  to  condemn  land  for  ditch  to  conduct 
water  for  purpose  of  generating  electricity  to  public;  Lafayette  etc. 
By.  Co.  ▼.  Butner,  162  Ind.  462,  70  N.  E.  529,  no  appeal  lies  from 
order  refusing  appointment  of  appraisers  in  condemnation  proceed- 
ings  for  right  of  way  commenced  under  Burns'  Ann. St.  1901,  S  5160; 
Dallas  ▼.  Halleck,  44  Or.  252,  258,  75  Pac.  206,  208,  holding  city  hav- 
ing power  to  condemn  land  for  waterworks  could  condemn  land  strip 
for  pipe-line  and  reservoir  site,  and  could  institute  proceedings  with- 
out first  providing  fund  for  payments. 

Syl.  5  (VIII,  503).  Collateral  attack  on  judgment  of  conde 'ma- 
tion. 

Approved  in  Bichmond  etc.  By.  Co.  ▼.  Seaboard  etc.  By.  Co.,  103 
Va.  404,  49  S.  E.  514,  under  Code  1887,  c.  46,  alleged  owners  of  land 
sought  to  be  condemned  for  railroad  right  of  way  not  entitled  to 
stay  pending  equity  suit  between  such  owners  involving  title  to 
land. 

23  Wall.  119-128,  23  L.  113,  LEWIS  ▼.  HAWKINS. 

Syl.  5  (Vin,  565).  Limitations — Equitable  relief  by  vendor  on 
notes. 

Approved  in  Williams  ▼.  Young,  71  Ark.  168,  71  S.  W.  670,  follow- 
ing rule. 

Distinguished  in  Eddy  t.  San  Francisco,  148  Fed.  280,  holding 
twenty  years*  delay  by  bondholder  barred  right  to  so  enforce  against 
city  street-widening  bonds,  payable  from  special  fund,  where  city 
had  neglected  to  levy  taxes  for  payment  thereof;  Patterson  v.  Hew- 
itt, 11  N.  M.  42,  66  Pac.  565,  55  L.  B.  A.  658,  holding  eight  years' 
delay  in  seeking  to  enforce  claims  arising  under  alleged  agreement 
for  acquisition  of  mining  claims  was  laches. 

23  Wall.  128-137,  23  L.  116,  BAY  ▼.  NORSEWOBTHY. 

Syl.  1  (Vm,  566).    Bankruptcy — Sale  free  from  encumbrances. 

Approved  in  In  re  Noel,  137  Fed.  698,  where  alleged  preference 
was  by  way  of  mortgage,  and  property  has  been  sold  and  property 
deposited  in  bankruptcy  court,  court  may  determine  validity  of  mort* 
gage  on  petition  by  trustee. 
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23  Wall  137-150,  23  L.  124,  RANDALL  ▼.  KREIGEE, 

SyL  1   (^nil,  567).     Statute  validating  prior  conveyancf^a. 
Approved  in  Wliitlock  v.  Hawkins,  105  Va*  251,  53  8.  E.  404,  np- 

liolding  act  of  1906,  re-enacting  Code,  c.  23,  relating  to  assessmeats 

•of  lands. 

23  Wall.  150  1C4,  23  L.  50,  STICKNTIY  v.  WTLT. 

S7I.  (Vm,  568)*  Bankruptcj — Jurisdiction  of  district  and  circuit 
courts. 

Approved  in  Security  Warchouaiog  Co,  ▼.  Hand,  143  Fed*  3S,  where 
petition  filed  in  bankruptcy  court  in  nature  of  bill  in  equity  to 
establish  right  of  petitioner  to  take  possession  of  property  also 
claimed  by  bankrupt '1  trustee,  order  thereon  19  appealable  tinder 
Bankr.  Act,  |  24a;  In  re  Scherber,  131  Fed.  124,  where  petition  of 
bankruptcy  trustee  to  recover  preference  by  summary  proceedings 
did  not  allege  that  respondentia  claim  was  colorable  only,  and  re- 
spondent objected  to  form  of  proceedings*  bankruptcy  court  could 
not  determine  matter  except  by  plenary  suit. 

SyL  5  (¥111,  56d).     Bankruptcy  appeal. 

Approved  in  First  Nat,  Bank  v.  State  Nat.  Bank,  131  Fed,  432, 
^  C.  C  A,  414,  where  appeal  haa  been  perfected  under  Bankr,  Act, 
I  25a,  from  judgment  alio  wing  or  rejecting  debt,  district  ctort  can- 
not entertain  motion  for  rehearing  pending  appeal, 

Syl,  9   (VIII,  569),     Bankruptcy  appeal — Expiration  of  time. 
Approved   in  In  re  Hndaon  Clothing  Co,,  140  Fed.  50,  where  adju- 
dication of  bankruptcy,  made  after  full  hearing  and  no  appeal  tBkeo, 
rehearing  denied  where  motion  made  after  time  to  appeal  expired. 

23  Wall.  165'lSl,  23  L*  90,  THE  SEA  GULL. 

Syl.   (Vin,  570).     Collision— Position  of  lookout. 

Approved  in  The  Vf^damore,  137  Fed.  847,  70  C.  C.  A.  342,  ocean 
ateamer  having  lookout  in  crowds  neat,  one  hundred  feet  from  fltern, 
liable  for  collision  with  schooner  while  in  Chesapeake  Bay. 

23     Wall.    181  245,    23    L,    161,    THE     COBN-PLANTEE     PATENT. 
(BROWN  T.  GUILD;    SAME  v.  SELBY.) 

Byl.  1   (VIII,  571).     Patents— Withdrawal   of  application. 
Distinguished    in    Miller   &    England    v.    Walker   etc.    Bin.  Co.,    138 

Fed.  922,  holding  void  Bacon  patent  No.  447,532,  for  tilting  bin,  bin 

having  been  previously  made  and  used  by  another, 

Syl.  5  (Vm,  572).     Patents — Importing  ipecifications  into  claim* 
Approved   in   Scott   v.   Fisher  Knitting  Mach.    Co.,   139  Fed.    145^ 
holding  Bellis  patent  No.  561,559,  for  improvements  in  knitting  ma* 
ekinea  not  infringed  by  machine  of  Fisher  patent  No  656,535. 
4i 
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Syl.  8  (VIII,  572).    Patents — Claims  to  particular  devices. 

Approved  in  Dodge  Coal  Storage  Co.  v.  New  York  etc.  B.  B.  Co., 
139  Fed.  981,  holding  void  Piez  &  Beaumont  patents  Nos.  688,960  and 
688,111,  granted  on  division  of  same  application  for  improvement 
of  storage  apparatus;  Bullock  etc.  Mfg.  Co.  v.  Westinghouse  etc. 
Mfg.  Co.,  129  Fed.  109,  63  C.  C.  A.  607,  making  and  selling  of  single 
element  of  patented  combination  with  expectation  that  such  element 
be  sent  to  foreign  country  and  there  used  in  combination  of  other 
elements,  is  not  infringement. 

23  Wall.  246-261,  23  L.  95,  THE  COLLECTOB  v.  BICHABDS. 

Syl.  1  (Vin,  572).     Customs  duties — Value  of  foreign  coins. 

Approved  in  Stone  v.  Whitridge,  129  Fed.  37,  64  C.  C.  A.  47,  fluc- 
tuation in  value  of  foreign  coins  referred  to  in  Tariff  Act  1894,  {  25, 
means  metallic  and  not  exchange  value. 

23  Wall.  261278,  23  L.  86,  MASON  v.  GBAHAM. 

Syl.  2  (Vin,  574).    Damages  for  patent  infringement. 

Approved  in  Brinton  v.  Paxton,  134  Fed.  81,  67  C.  C.  A.  204,  where 
profit  made  on  patented  part  alone  is  shown,  apart  from  that  made 
on  whole  machine,  and  that  there  was  no  other  substitute  on  mar- 
ket, patentee  is  entitled  to  recover  profits. 

23   Wall.    289293,   23   L.    155,   SANDUSKY   v.   FIEST    NATIONAIi 
BANK. 

Syl.  2  (Vm,  576).    Be-examination  of  bankruptcy  proceeding. 

Approved  in  In  re  Kaufman,  136  Fed.  266,  bankruptcy  court  after 
term  may  amend  discharge,  and-  permit  amendment  of  petition  and 
petition  for  discharge  to  conform  to  amended  discharge;  In  re  Herr- 
man,  134  Fed.  566,  proceeding  against  bankrupt  under  Bankr.  Act, 
1867,  though  pending  at  time  of  application  for  discharge  in  new 
proceedings  under  Bankr.  Act  1898,  is  no  bar  to  discharge  from  debt 
proved  in  former  proceedings,  which  had  been  kept  alive  by  judg- 
ment;   Leighton  v.  Kennedy,  129  Fed.  740,  64  C.  C.  A.  265,  arguendo. 

23  Wall.  294-307,  23  L.  156,  GEEGORY  v.  McVEIGH. 

Syl.  1  (VIII,  577).    Supreme  court — Review  of  inferior  state  court. 

Cited  in  Kentucky  v.  Powers,  201  U.  S.  38,  50  L.  650,  26  Sup.  Ct. 
387,  arguendo. 

23  Wall.  307-321,  23  L.  119,  BLAKE  v.  NATIONAL  BANKS. 

Syl.  1  (VIII,  577).  Construction  of  ambiguous  statute — Legisla- 
tive journals.    . 

Approved  in  Ex  parte  Helton,  117  Mo.  App.  621,  93  S.  W.  915, 
applying  principle  in  construing  Laws  1905,  pp.  168,  169,  relating  to 
hunting  licenses;  Scouten  v.  Whatcom,  33  Wash.  281,  74  Pac.  392, 
construing  Sess.  Laws  1903,  p.  279,  relating  to  annexation  of  cities. 
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23  WaD.  321  331,  23  L.  143,  SLACK  ▼.  TUCKEB. 
SyL  2  (VUI,  578).  Factor  and  broker  distinguislicd. 
Approved  in  Western  Express  Co.  ▼.  United  States,  141  Fed.  32, 
where  local  agent  of  express  company  in  pTohibitinn  state  took  or- 
ders for  beer  which  it  sent  to  breweries  in  another  state,  and  Jatter 
sent  beer  to  agent,  charging  it  to  express  company,  latter  was  liable 
to  special  tax  as  dealer  In  malt  liquors  under  He  v.  St.,  }  3244, 

23  Wall.  374  383,  23  L.  47,  SMYTHE  v.  FISKE. 

Syl.  1   {VIII,  5S1).     Revenue  laws  liberally  construed. 

Appro\*ed  in  United  States  v.  BoasJy,  2  Alaska,  103,  grand  jury  of 
one  judicial  district  cannot  indiet  one  for  crime  committed  in  aa- 
other  district, 

Syl.  2  (Vm,  531).  Statutory'  construction— Title, 
Approved  in  Carrigan  v.  Stillwell.  99  Me.  437.  59  Atl.  684,  68  1*. 
B.  A.  386^  construing  statute  requiring  fire  escapes  on  all  buildings 
where  business  requires  presence  of  workmen  above  first  floor  as 
not  applying  to  building  having  restaurant  on  first  floor,  whose 
kitchen  with  three  servants  is  on  sixth. 

8yL  3  (Vm,  5S1).     Contemporaneous  statutory  construction. 
Approved    in   Pitts   v.    Logan    County.    3    Okl.    740,    41    Pac,    591, 
clerks  of  district  courts  of  territorial  courts  being  required  by  fed- 
eral law  to  account  to  United  States   treasurer  for  all   fees  earned 
by  them^  territorial  law  attempting  to  regulate  same  is  void. 

Syl.  4  (VIII,  582).     Customs  not  otherwise  provided  for. 

Approved  in  United  States  v.  Bodep,  133  Fed.  840,  <*ona(:ruing  Trtriff 
Act  1897,  par.  263,  with  reference  to  classification  of  preserved  pine- 
apples. 

23  Wall.  416-420,  23  L.  81,  PASHNACHT  v.  FRANK. 
Syl.  3  {VIII,  585).  Matters  reviewed  on  error  from  state  court- 
Approved  in  Kentucky  v.  Powers,  139  Fed.  491,  where  one  is  ac* 
cused  in  state  court  and  three  convictions  are  reversed  on  appeal^ 
and  discrimination  shown  in  selection  ot  jury,  and  rulings  on  objec- 
tions to  panel  are  not  subject  to  review  under  state  law,  cause  is  re* 
movable  under  Bev.  St.,  5  ^4L 

23  Wall.  466-471,  23  L.  70,  LEWIS  v.  COCKS, 

Syl.  2  (VIII,  587).  Equitable  relief  to  owner  not  served. 
Approved  in  Levi  v.  Mathews,  145  Fed.  154,  in  action  at  law  In 
federal  court  for  recovery  of  money  due  on  contract,  defense  of 
fraud  in  procurement  of  contract,  is  not  cognizable;  GeueraJ  Eiec. 
Co,  V.  Westinghouse  Elec.  ^  Mfg.  Co.^  144  Fed.  466^  refusing  to  re- 
strain violation  of  contract  for  manuiacture  and  sale  of  goods  where 
eon  tract  provided  that  if  either  party  violated  same,  it  should  paj 
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as  liquidated  damages  fifty  per  cent  of  sale  price  of  goods;  Mutual 
Life  Ins.  Co.  v.  Blair,  130  Fed.  975,  insurer  may  maintain  suit  to 
cancel  for  fraud  policy  providing  for  settlement  by  issuance  of  an- 
nuity contract  under  which  installments  payable  to  widow,  and  if 
■he  died  before  all  annual  payments  made,  remainder  of  installments 
payable  to  children,  though  widow  had  sued  on  policy;  Glenn  v. 
West,  103  Va.  524,  49  S.  E.  672,  holder  of  equitable  title,  out  of  pos- 
session, cannot  sue  to  quiet  title,  one  in  possession  under  tax  deed. 

Syl.  4  (VIII,  588).  Equity — Dismissal  sua  sponte — ^Lack  of  juris- 
diction. 

Approved  in  Indian  Land  &  Trust  Co.  v.  Shoenfelt,  135  Fed.  486,  68 
C.  C.  A.  196,  denying  equity  jurisdiction  single  trespass  on  farming 
land  where  probable  injury  not  shown  to  be  irremediable;  Kane 
V.  Luckman,  131  Fed.  621,  applying  rule  in  suit  for  specific  perform- 
ance of  contract  for  exchange  of  farm  for  cows. 

Distinguished  in  Southern  Pac.  R.  B.  Co.  v.  United  States,  200  U. 
8.  349,  50  L.  510,  26  Sup.  Ct.  296,  affirming  133  Fed.  655,  66  C.  C.  A. 
681,  where  bill  shows  case  of  equitable  cognizance,  objection  on 
ground  of  adequacy  of  law  remedy,  is  waived  if  not  taken  by  plea, 
demurrer  or  answer  at  earliest  opportunity. 

23  Wall.  471-480,  23  L.  71,  GRAND  TOWER  CO.  v.  PHILLIPS. 

Syl.  1  (Vni,  589).    Sale — Option  to  receive  cash  for  deficiency. 

Distinguished  in  Davis  v.  Alpha  etc.  Cement  Co.,  134  Fed.  282, 
where  contract  for  sale  of  cement  provided  for  payment  of  certain 
sum  per  barrel  for  each  barrel  short  of  specified  number,  as  liqui- 
dated damages,  provision  was  binding. 

Syl.  2  (Vin,  589).    Damages — ^Price  at  place  of  delivery. 

Qualified  in  Indian  Mt.  Jellico  Coal  Co.  v.  Asheville  Ice  etc.  Co., 
134  N.  C.  588,  47  S.  E.  121,  where  contract  to  sell  defendant  from 
plaintiff's  mine,  all  coal  it  may  require  during  specified  period,  is 
broken  because  of  strike  at  plaintiff's  mine,  latter  not  required  to 
buy  coal  from  other  miners  to  fill  contract. 

Syl.  3  (Vni,  589).    Damages — No  market  at  place  of  delivery. 

Approved  in  Salmon  v.  Helena  Box.  Co.,  147  Fed.  413,  415,  418, 
determining  measure  of  damages  in  action  by  seller  for  breach  of 
contract  for  sale  of  lumber;  American  Br.  Co.  v.  Camden  etc.  Ry. 
Co.,  135  Fed.  328,  68  C.  C.  A.  131,  where  plaintiff  contracted  to  build 
bridges  for  connection  of  extensions  of  electric  railways  by  certain 
time,  defendant  could,  against  contract  price,  recoup  interest  at  legal 
rate  sn  money  expended  on  extensions  from  date  when  bridges  should 
luive  been  completed  to  date  of  completion;  Marshall  v.  Clark,  78 
Conn.  11,  60  Atl.  742,  applying  rule  in  assessing  damages  for  breach 
of  contract  to  deliver  coal  sold  by    wholesaler  to  retailer;    National 
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Coal  Tar  Co.  v.  Maiden  etc.  Light  Co.,  189  Ma»s»  237,  75  N.  E.  626, 
applying  rule  in  action  for  breacli  of  contract  for  sale  of  coal  tar, 

23  Wall,  492  503,  23  L.  121,  MOBAN  ▼.  PBATHER, 

8yl,  1  (VIIT,  592).     Contracts — Conatruction  of  ordinary  words. 
Approved  in  Hampden  Tnist  Co*  v.  Leary^  186,  Mass.  581,  72  N.  E. 

89,  construing  word  **may*'  in  will  ae  meaning  **must," 

23  Wall.  518-529,  23  L.  97,  THE  TBEMOLO  PATENT. 

Syl.  1   (Vm,  594),     Amendment  of  bill  after  final  decree. 

Approved  in  Indianapolii  Traction  etc.  Co.  r,  Lawson,  143  Fed.  S38, 
under  Burns'  Ind.  Ann.  St.  1901,  j  394,  relating  to  variance,  charge 
construing  complaint  as  covering  case  made  by  proof,  though  erro- 
neous, is  not  prejudicial  error;  Chicago  Motor  Vehicle  Co.  v»  Amer- 
ican Oak  Leather  Co.,  141  Fed.  520^  upholding  allowance  of  amend- 
ment of  petition  in  involuntary  bankruptcy,  so  as  to  allege  specific 
transfers  as  acta  of  bankruptcy  when  referee  so  found,  and  much 
testimtjuy  thereon  taken  without  objection;  Dunn  v.  Mayo  Mills, 
134  Fed.  805,  67  C.  C.  A.  450,  upholding  amendment  of  complaint 
in  action  for  balance  due  on  contract,  where  mistake  made  in  copy- 
ing statement  of  claim, 

Syl.  3  (VIII,  595).     Patents-^Profits  as  damages  for  infringement. 

Approved  in  Corbio  v.  Taussig,  137  Fed.  153,  applying  rule-  in  ac- 
tion for  damages  for  invasion  of  territory  for  which  plaintiff  has 
exclusive  agency  for  sale  of  goods;  Baker  v.  Slack,  130  Fed.  520, 
65  C*  C.  A,  138^  in  determining  profits  made  by  defendant  from 
sale  of  article  in  unfair  trade,  expenses  of  making  aalea  must  be 
deducted  from   gross  salea» 

Qualified  in  Regis  v.  Jaynes,  191  Mass.  252,  77  K  E.  777,  in  de- 
termining profits  made  by  defendants  on  sale  of  trademarked  goods, 
general  expenses  which  were  not  increased  by  handling  unlawfully 
marked  goods  cannot  be  deducted  from  gross  profits. 


XCI  XTNITED  STATES. 


•1  U.  S.  21-27,  23  L.  193,  SEMMES  v.  UNITED  STATES. 

Syl.  2  (VIII,  601).     Amendment  of  writ  of  error  by  adding  seal. 

Approved  in  Kipp  v.  Burton,  29  Mont.  102,  101  Am.  St.  Rep.  544, 
74  Pac.  87,  63  L.  B.  A.  325,  sale  under  execution  defective  for  want 
of  seal  made  prior  to  Act  March  2,  1899,  p.  145,  S  2,  was  validated 
thereby  without  amendment  by  court.  ^ 

91  U.  S.  29-37,  23  L.  196,  FABMEBS'  ETC.  NAT.  BANK  v.  DEAB 
ING. 

Syl.  1  (Vin,  603).    Necessity  for  national  banks  is  for  Congress. 

Approved  in  Christopher  v.  Norvell,  201  U.  S.  225,  50  L.  736,  26 
8ap.  Ct.  502,  married  woman  is  liable  to  personal  judgment  for  as- 
sessment as  stockholder  in  national  bank  though  local  law  prohibits 
married  woman  from  binding  herself  personally. 

Syl.  3  (Vm,  604).    State  cannot  tax  federal  agencies. 
See  101  Am.  St.  Bep.  165,  note. 

Syl.  8  (Vm,  605).  Punishment  under  statute  creating  new  of- 
fense. 

Approved  in  Johnson  v.  Southern  Pac.  Co.,  196  U.  S.  17,  49  L, 
369,  25  Sup.  Ct.  158,  equipment  of  locomotive  and  diner  with  auto- 
matic couplers  of  such  different  types  that  they  cannot  be  coupled 
to  each  other  automatically  does  not  satisfy  27  Stat.  531,  c.  196;  Kuhn 
V.  Kuhn,  125  Iowa,  451,  101  N.  W.  152,  Code,  §  3386,  prohibiting 
one  taking  or  causing  another  to  take  life  of  another  from  inheriting 
or  taking  by  will  any  part  of  deceased  ^s  estate,  does  not  prohibit 
widow  murdering  husband  from  taking  distributive  share  under 
Code,  §  3366,  as  matter  of  contract;  Casey  v.  St.  Louis  Transit  Co. 
116  Mo.  App.  255,  91  S.  W.  426,  under  Rev.  St.  1899,  §  2864,  pro 
viding  for  forfeiture  of  fixed  sum  of  $5,000  for  wrongful  death  oc 
curring  through  negligence  of  officers  or  employees  of  corporation 
complaint  seeking  recovery  of  less  sum,  is  bad;  Esquibel  v.  ChaveSj 
12  N.  M.  499,  78  Pac.  511,  applying  in  prosecution  under  Comp, 
Laws  1897,  §  1633,  punishing  circulation  of  ballot  containing  desig- 
nating device  of  another  party. 

91  U.  S.  37-44,  23  L.  200,  BROWN  v.  PIPER. 

Syl.  2   (VIII,  606).     Patents — Application  of  old  process. 

Approved  in  Cape  well  v.  Goldsmith,  138  Fed.  686,  holding  void  C»^>^- 
well  patent  No.  630,972,  for  stick  pin  retainer. 
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8yL  5  (Vni,  008).     Patent  infringement^Evidetice  of  state  of  act. 

Approved  in  Brookfield  v.  Elmer  Glass  Works,  144  Fed.  419,  in  suit 
for  infringement,  where  defense  is  noninfringement,  anterior  patents 
H^n  be  used  onlj  to  ascertain  prior  act  and  constitution  of  patent  in 
fuit. 

Syl.  6  (VIII,  608).    Judicial  notice — Keferenee  to  scientific  books. 

Approved  in  Tbomas  v.  St.  Loais  etc.  B,  Co.,  14d  Fed,  754,  Tbflmas 
patent  No.  570,148,  for  lateral  support  for  sides  and  ends  of  cars,  is 
void  in  face  for  want  of  novelty;  Conderman  v.  Clements,  147  Fed.  91T, 
holding  Conderman  patent  No.  66t>,621,  for  improvement  in  pleasure 
wheels,  void  for  lack  of  invention;  Baker  v.  Duui!ombe  Mfg.  Co.,  146 
Fed.  74e,  holding  void  Baker  patent  Nos.  726,812,  and  736,346,  for  pro- 
cess of  treating  coffee ;  Jackes-Evans  Mfg.  Co.  v.  Hemp,  140  Fed.  255, 
Evans  patent  Ifo,  481,856,  for  stovepipe  having  lock  for  engaging 
•edges  of  each  joint  is  not  so  lacking  in  invention  as  to  be  de- 
vlared  void  on  demurrer;  Fanzl  v.  Battle  Island  Paper  etc.  Co.,  132  Fed. 
■600,  court  referred  to  utandard  publications  for  space  of  term  *  ^  Cha- 
motte'*  and  held  valid  Paozl  patent  No.  644,367,  for  composition  for 
lining  vessels  for  storing  corrosive  liquids;  Matter  of  Vicmeiater,  179 
N.  y.  241,  103  Am.  St.  Kep.  859,  72  N.  E.  99,  70  L.  E.  A.  7M,  uphold- 
ing Laws  1900,  p.  1484,  g  Z,  excluding  un vaccinated  children  from  pub- 
lic schools. 

8yL  6  (VIXI,  610) «  Judicial  notice  cautiouslj  exercised* 
Approved  in  McOill  v.  Michigan  8.  8.  Co.,  144  Fed.  793,  where  work- 
man on  steamer,  knowing  that  oil  tank  partiallj  filled  with  oil,  leaving 
large  air  space  above  oil,  drilled  hole  through  top  of  tank  by  light  of 
candle,  which  caused  explosion,  knowledge  that  space  above  oil  was 
iilied  with  exploalve  gas  not  imputed  to  him. 

8jl.  8  (VIII,  611).     Patent  for  preserving  fish— Want  of  novelty. 

Approved  in  Voightmann  v.  Weis  etc.  Cornice  Co.,  148  Fed.  853,  hol(l- 
ing  void  Vnightmatm  patent  No.  000,180,  for  automatically  closing  fire- 
proof windows;  Fitzgerald  Meat  Tree  Co.  v.  Morris,  142  Fed.  765,  hold* 
ing  void  Ochmen  patent  No.  688,674,  for  meat  tree. 

«1  U,  3.  45-56^  23  L.  203,  UPTON  v.  TRIBILGOCK- 

8yl.  6  (VllI,  616).  Corporations — Marking  stock  nonassessable. 
Approved  in  In  re  Remington  etc.  Motor  Co.,  139  Fed.  776^  under 
N.  J.  Laws  1896,  c.  185,  (  49,  stockholders  receiving  stock  in  payment 
for  property  at  agreed  price  less  than  |iar  are  assessable  for  benefit 
of  creditors  by  bankruptcy  court  though  stock  purported  to  be  fully  paid 
up  and  nonassessable  and  property  paid  was  of  greater  actual  value 
than  stock. 

8yl.  9   (VIII,  617).     Contracts— Omission  to  read  before  signing. 
Approt'^ed  in  Burnes  v,  Biirnes,  132  Fed.  493,   family  settlonient  with 
cespect  to  division  of  estate  not  net  luiide  becauiiu  one  of  parties  thereto 
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signed  without  reading  it;  Colonial  etc.  Mtg.  Co.  v.  Jeter,  71  Ark.  188^ 
71  S.  W.  947,  applying  rule  in  action  against  lessee  on  rent  notes;  dis- 
senting opinion  in  Gwaltnej  v.  Provident  8av.  Life  Assur.  Soc,  134  N. 
C.  5.60,  47  S.  E.  125,  majority  holding  one  suing  for  recovery  of 
premiums  paid  on  life  policy,  on  ground  that  he  was,  by  misrepresenta* 
tions  of  agent  induced  to  accept  policy  different  from  that  agreed  on,, 
may  testify  as  to  agreement  with  agent. 

Distinguished  in  New  Omaha  etc.  Light  Co.  v.  Bombold,  68  Neb.  69,. 
93  N.  W.  972,  one  to  whom  receipt  in  full  settlement  of  all  damages,, 
has  been,  in  order  to  procure  his  signature,  misread  so  as  to  cause  him 
to  believe  it  is  settlement  of  certain  expenses  only,  may  dispute  its 
validity  though  he  signed  without  reading  it. 

Syl.  10  (Vm,  617).  Contracts — Rescission — Misrepresentations  as 
to  law. 

Approved  in  Burk  t.  Johnson,  146  Fed.  214,  where  defendant  as- 
signed right  to  organize  burial  societies  according  to  copyrighted  plan 
in  several  states,  misrepresentations  by  defendant  as  to  his  rights 
under  copyright  are  not  ground  for  cancellation  of  contract. 

Syl.  13   (VIII,  618).     Lack  of  contradiction  makes  law  question. 

Approved  in  Burk  v.  Johnson,  146  Fed.  216,  where  defendant,  under 
misrepresentations  as  to  rights  under  copyright,  sold  right  to  use  copy- 
righted plan  for  establishment  of  burial  societies,  failure  of  complaint 
to  ascertain  rights  during  two  months  in  which  contract  remained  iik 
escrow  barred  right  to  rescind  for  misrepresentations;  Kimber  v.  Young,. 
137  Fed.  749,  70  C.  C.  A.  178,  construing  allegations  in  complaint  for 
deceit  in  sale  of  bonds,  that  defendant  represented  knew  bonds  were* 
good  and  would  be  paid;  Greer  Co.  v.  Texas,  197  U.  S.  241,  49  L.  738,. 
25  Sup.  Ct.  437,  arguendo. 

91  U.  S.  56-64,  23  L.  220,  SANGER  v.  UPTON. 

Syl.  3  (VIII,  621).     Bankruptcy — Ordering  unpaid  balance  on  stock. 

Approved  in  Smathers  v.  Bank,  135  N.  C.  417,  47  S.  E.  896,  where 
creditor's  bill  has  been  brought  and  receiver  appointed,  it  is  better  prac- 
tice to  enforce  stockholder's  liability  in  such  suit  instead  of  by  sub- 
sequent action  by  receiver. 

Syl.  4  (VIII,  621).  Stockholder's  right  to  question  corporation's, 
bankruptcy  decree. 

Approved  in  Bennett  v.  Thorne,  36  Wash.  270,  78  Pac.  942,  68  L.  B. 
^A.  113,  under  Const.,  art.  12,  §  11,  imposing  personal  liability  on  stock- 
'  holders  of  banking  corporation  for  its  debts,  action  against  stockholders 
accrues  on  insolvency  of  bank. 

Syl.  10  (Vm,  623).     Corporations — Capital  stock  is  fund  for  debts. 

Approved  in  Tait  v.  Pigott,  32  Wash.  348,  73  Pac.  365,  complaint  by 
corporation's  receiver  alleging  that  defendant  sold  his  stock  to  cor- 
poration and  received  certain  sum  out  of  company's  assets  therefor,  and 
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that  corporation  thereby  attempted  to  reduce  capital  stock  and  that  it 
was  iiiBolventy  is  sufficient  to  recover  amount  paid, 

Syl.  12   {VIII,  625).     Corporations — Creditor's  lien  on  capital   stock. 

Approved  in  Jahc  y,  Cliampagne  Lumber  Co.,  147  Fed,  633,  creditors* 
bill  against  stockholders  of  dissolved  corporation  seeking  to  hold  tliem 
as  trustees  of  property  which  tbey  have  divided  among  themselves  tc» 
defraud  creditors  and  seeking  accounting  as  to  unpaid  subscriptioni. 
Is  not  multifarious;  Eastoa  Nat.  Bank  v.  American  Brick  etc.  Co.*  69 
K  J.  Eq.  334,  335,  60  Atl.  58,  bona  Me  purehaaerB  of  stock  reciting 
it  is  fully  paid  up  not  bound  to  creditors  on  contract  of  original  sub- 
scriber to   pay   par. 

8yU  18  (VIII,  628).  Implied  agreement  to  pay  for  stock  in  full. 
Approved  in  In  re  Remington  etc.  Motor  Co.,  139  Fed.  776,  onder 
N.  J,  Laws  1896,  c.  185,  §  49,  stockholders  receiving  stock  in  payment 
for  property  at  agreed  price  less  thnu  par*  are  assessable  for  benefit  of 
creditors  by  bankruptcy  court  though  stock  purported  to  be  fully  paid 
up  and  nonassessable,  and  property  paid  was  of  greater  actual  vaJu# 
than  stock. 

91  U.  8.  65-72,  23  L.  384,  WEBSTER  v.  UPTON. 

Syl.  2  (VIII,  630).     Capital  stock  is  trust  fund  for  ereditors. 

Approved  in  Vaughn  v.  Alabama  Nat.  Bank,  143  Ala.  578,  42  So.  65, 
stockholder  purchasing  stock  at  less  than  par  is  liable  to  corporate  cred 
itors  for  difTerence  between  purchase  price  and  par  value. 

Syl.  13  (VIII,  633).     Assignee  of  nonassessable  stock  liable  for  caMs. 

Approved  in  In  re  Remington  etc.  Motor  Co,,  139  Fed.  776,  under 
N,  J.  La^s  1836,  c.  185,  |  49,  stockholders  receiving  stock  in  payment 
for  property  at  agreed  price  less  than  par,  are  assessable  for  benefit  of 
creditors  by  bankruptcy  court  though  stock  purported  to  be  fully  paid 
up  and  nonassessable,  and  property  was  of  greater  actual  value  thaa 
stock;  People's  Home  Sav.  Bank  v.  Sadler,  1  Cal.  App.  195,  81  Pac. 
1031,  where  certificatei!  transferred  to  defendant  recited  that  they  were 
only  one-third  paid,  and  also  contained  by-law  that  balance  subject  to 
call  of  directors,  defendant  assumed  liability  of  assignors  to  corpora^ 
tion. 

01  U.  S.  72*91,  23  L.  224,  UNITED  STATES  v.  UNION  PACIFIC  B.  E. 

Syl.  3  (VIII,  634)*     Statutes— Intent  gleaned  from  words. 

Approved  in  Hartford  Fire  Ins.  Co.  v.  State,  76  Ark.  309,  89  S.  W. 
44,  under  act  Jan.  23,  1905,  foreign  inBurancG  company  which  beUmged 
to  pool  to  fix  insurance  rates  for  places  other  than  in  Arkansas,  is  pro- 
hibited from  doing  business  here;  McDonald  v.  Doust,  11  Idaho,  40,  81 
Pac.  69,  holding  void  act  of  Feb.  28,  1905,  as  attempting  to  abDllsh 
an  organized  county;  State  v.  Kelly,  71  Kan.  821,  81  Pac.  453,  Laws 
1905,  p.  783,  is  void,  as  appropriating  money  for  works  of  internal 
improvement;   Punkhouser  v.  Spahr,   102  Va.  312,  46  S.  E.  380,  uudei 
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Code  1887,  S  3485,  appellate  court  maj  decide  eanse  where  court  ia 
divided. 

Syl.  7   (VIII,  636).    Statutory  construction — Title  of  act 
Approved  in  Lederer  ft  Strauss  v.  Colonial  Invst.  Co.,  130  Iowa,  158. 
106  N.  W.  358,  under  Code  sections  relating  to  party-walls  owner  of 
party-wall  cannot  extend  beams  of  his  building  beyond  center  of  wall 

91  U.  S.  92105,  23  L.  208,  NATIONAL  BANK  OP  COMMERCE  ▼. 
MERCHANTS'  NAT.  BANK. 

Syl.  8  (Vin,  638).    Righte  of  indorser  of  bill  of  lading. 
See  105  Am.  St.  Rep.  366,  note. 

Syl.   9    (Vni,   638).    NegotiabiHty   of  bill   of   lading. 
See  105  Am.  St.  Rep.  338,  note. 

Syl.  10   (Vni,  638).    Delivery  of  goods  on  payn^ent  on  draft. 
See  105  Am.  St.  Rep.  374,  note. 

91  U.  S.  114-121,  23  L.  235,  SAWYER  v.  TURPIN. 

Syl.  3  (VIII,  640).    Bill  of  sale  given  as  security  for  debt. 

Approved  in  Tatman  v.  Humphrey,  184  Mass.  362,  100  Am.  St.  Rep. 
562,  68  N.  E.  845,  63  L.  R.  A.  738,  in  case  of  preference  by  way  of 
unrecorded  chattel  mortgage,  transfer  dates  from  acquisition  of  property 
under  mortgage. 

Syl.  5  (Vin,  641).    Bankruptcy — Bill  of  sale  given  as  security. 

Approved  in  Humphrey  v.  Tatman,  198  U.  S.  94,  49  L.  958,  25  Sup. 
Ct.  567,  taking  possession  of  mortgaged  property  under  unrecorded  chat- 
tel mortgage,  is  not  voidable  preference  though  possession  taken  within 
four  months  of  bankruptcy,  if  possession  so  acquired  is  good  as  against 
trustee  under  state  law;  Ludvigh  v.  Umstadter,  148  Fed.  321,  where 
bankrupt  and  another  bought  two  lots  in  common  and  later  formed  part- 
nership as  contractors  but  were  unsuccessful,  and  parties  built  two 
houses  on  lots,  and  deeded  one  lot  each  to  respective  wives,  houses  being 
built  partly  with  firm  funds  and  partly  with  individual  funds,  bank- 
rupt's trustee  had  no  claim  oh  lot  conveyed  to  other  partner's  wife; 
In  re  Cutting,  145  Fed.  389,  chattel  mortgage  to  secure  antecedent 
■debt  in  renewal  of  prior  mortgage,  is  not  preference  constituting  act 
of  bankruptcy,  though  additional  property  included,  where  mortgagor  re- 
ceives further  present  security;  Stewart  v.  Hoffman,  31  Mont.  191,  193, 
■81  Pac.  3,  4,  where  principal  gave  surety  right  to  take  possession  of 
certain  personalty  to  be  sold  and  proceeds  applied  to  debt,  but  instru- 
ment not  formally  executed,  and  within  four  months  of  bankruptcy 
chattel  mortgage  on  same  property  given  surety,  mortgage  not  prefer- 
ence; Christ  V.  Zehner,  212  Pa.  St.  192,  61  Atl.  823,  where  bill  of  sale 
to  secure  money  loaned  and  to  be  advanced,  given,  but  possession  not 
taken,  but  later  within  four  months  of  vendee's  bankruptcy,  bill  of  sale 
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indoned  to  show  tbat  lo&n  still  due  and  poBsession  given  vendor^  tbore 
was   no    preference. 

Bbtinguished  in  In  re  Noel,  137  Fed,  TOO,  702,  under  Md.  Gen.  Laws, 
art.  21,  SS  13-16,  requiring  mortgages  to  be  recorded  within  six  months 
where  renewal  mortgage  and  original  were  not  so  recorded^  last  one, 
though  recorded  later,  is  void  as  to  creditor 'a  and  mortgagor^!  bank- 
ruptcj  trustee, 

91  U,  S.  122-127.  23  L.  258,  JACKSON  ▼,  JACKSON. 

SyL  5  (VIII,  642),    Trusts — Husband's  purchase  in  wife's  name. 

Approved  in  In  re  Foss,  147  Fed,  792,  where  huaband  when  free  from 
debt  paid  consideration  for  land  which  was  conveyed  to  wife,  preaump- 
tion  is  that  voluntary  settlement  upon  her  was  intended;  Savage  v. 
Savage,  141  Fed.  350,  deed  of  gift  by  husband  to  wife  at  time  when 
tie  was  not  iGdebted,  and  which  was  duly  recorded,  is  valid  as  against 
his  Bobsequent  creditors  in  bankruptcy. 

91  U.  8.  127-134,  23  L.  260,  BALTIMORE  ETC.  B,  E.  CO.  v.  TRUS- 
TEES OF  SIXTH  PRESS.  CHURCH. 

Syl.  1  (VIII,  642).     Bill  of  except iona^ — Depositions  in  traoscript. 

Approved  in  United  States  v.  Choctaw  etc.  R.  E.  Co.,  3  OkL  465,  41 
Pac.  750,  following  rule;  Metropolitan  R.  R.  Co.  v.  Maefarland,  195 
U.  S.  330,  49  L.  223.  25  Sup.  Ct.  28,  errors  in  refusing  requested  in- 
structions or  refusing  to  set  aside  assessment  in  condemnation  proceed- 
ings, not  considered  on  writ  of  error,  in  absence  of  properly  authenti- 
cated bill  of  exceptions,  though  transcripl  contains  purported  inatruc- 
tig  as  refused  and  other  papers. 

91  U.  8.  143  149,  23  L.  265,  ATHERTON  v,  FOWLER. 

Syl,  5  (VIII,  645).     Writ  of  error  to  what  court  directed. 
Approved  in  Kentucky  v.  Powers,  139  Fed*  490,  criminal  proseciition 

is  remnvable  where  conviction  reversed  three  times  by  state  court  and 

accused  discriminated  in  selection  of  jury  and  under  state  law  rulings 

with  respect  to  juries  are  not  reviewable. 

91  U.  S.  149  150,  23  L.  267,  EOKMER  v.  SIMON. 

Syl.  1  (Vm,  645),    Rehearing  below  after  appeal  in  equity. 

Approved  in  Strand  v.  Griffith,  135  Fed.  741,  circuit  court  of  appoals 
cannot  dismiss  appeal  on  motion  of  appellant, and  remand  cause  with 
directions  to  permit  amendment  of  pleading  on  showing  that  facts  in- 
advertently omitted  therefrom  which  was  not  known  till  after  appeal 
taken. 

91  U.  S.  150-159,  23  L.  267,  ROBERTS  v.  EVER. 

Syl.  1  (Vm,  646).     New  use  for  old  machine  not  invention. 

Approved  in  Slnan  Filter  Co.  v.  Portlaud  Gold  Min.  Co,,  139  Fed.  26, 
holding  void  Sloan  patent  I<o.  587,874,  for  barrel  filter  for  use  in  titer* 
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ing  precious  metal  solutions;  Mallon  v.  Gregg,  137  Fed.  77,  69  C.  C.  A. 
48,  upholding  Mallon  patent  No.  583,408,  for  automatic  mechanism  for 
unloading  and  feeding  sugar  cane. 

87I.  3  (Villi  647).  Extended  application  of  old  thought  cot  in- 
vention. 

Approved  in  Voightmann  v.  Weis  etc.  Cornice  Co.,  148  Fed.  853, 
holding  void  Voightmann  patent  No.  600,186,  for  automatically  closing 
fire-proof  windows. 

91  U.  8.  160-171,  23  L.  271,  HALL  v.  LANNING. 

8yl.  1  (Vni,  648).    Jurisdiction  of  foreign  court  open  to  inquiry. 

Approved  in  National  Exchange  Bank  v.  Wiley,  195  U.  8.  270,  4^ 
L.  190,  25  Sup.  Ct.  70,  judgment  taken  under  warrant  of  attorney 
annexed  to  note,  authorizing  confession  of  judgment  in  favor  of  holder, 
is  collaterally  attackable  where  party  in  whose  favor  it  was  rendered 
is  not  owner  of  note;  King  v.  Davis,  137  Fed.  227,  federal  court  cannot 
,  vacate  its  judgment  of  former  terms  founded  on  false  but  apparently 
valid  return  of  service  of  process;  Cuykendall  v.  Doe,  129  Iowa,  457, 
105  N.  W.  700,  applying  rule  to  judgment  confessed  under  power  of 
attorney. 

8yl.  8  (Vm,  649).     Personal  liability  of  nonresident  partner. 

8ee  103  Am.  8t.  Rep.  312,  note. 

8yl.  11  (Vm,  650).     Partner's  contracts  after  dissolution  of  firm. 

Approved  in  People's  National  Bank  v.  Wilcox,  136  Mich.  578,  100 
N.  W.  28,  where  mortgage  is  executed  by  survivor  on  firm  property, 
to  raise  funds  to  pay  firm  debts,  mortgagees  have  first  lien  on  firm 
property  as  against  personal  creditors  of  surviving  partner.  • 

91  U.  8.  171-199,  23  L.  275,  SEWALL  v.  JONES. 

Syl.  3  (VIII,  650).    Infringing  device  need  achieve  as  good  result. 

Approved  in  Begina  Co.  v.  New  Century  Music  Box  Co.,  138  Fed. 
909,  holding  void  Brachhausen  &  Reissner  patent  No.  500,371,  for 
music  box;  Lourie  Imp.  Co.  v.  Lenhart,  130  Fed.  129,  64  C.  C.  A.  456, 
holding  Lenhart  patent  No.  415,542,  for  attachment  to  breaking  plows 
infringed  by  adjustable  sliding  plate  attached  by  bolt  and  slot  in 
plate  to  inner  side  of  clip  on  side  of  plow. 

91  U.  8.  200-206,  23  L.  299,  THE  FREE  STATE. 

Syl.  3  (VLLL,  652).    Collision — Departure  from  navigation  rules. 

Approved  in  Lake  Erie  Transp.  Co.  v.  Gilchrist  Transp.  Co.,  142  Fed. 
95,  applying  principle  where  one  of  two  vessels  violated  passing  agree- 
ment as  to  crossing  courses. 

91  U.  8.  206-208,  23  L.  302,  MITCHELL  v.  BOARD  OF  COMMRS. 

Syl.  2  (Vin,  652).    Restraining  tax— Change  to  evade  tax. 

Approved  in  Sisler  v.  Foster,  72  Ohio  St.  447,  74  N.  E.  642,  applying 
rule  where  legal  title  to  property  put  in  name  of  another  by  deed  of 
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trust;  dissenting  opinion  in  Monahan  v.  Monahan,  77  Vt.  154,  59  Atl. 
175,  70  L.  E.  A,  935,  mttjoritv  holding  complainant  seeking  to  iiiipross 
securities  with  trust,  and  alleging  they  were  taken  in  defendant  *a 
name  without  his  knowledge,  not  denied  relief  because  of  fraudulent 
purpose  to  avoid  taxation  bj  placing  securities  in  defendant 's  name* 

91  U.  S.  208  224,  23  L.  302,  THE  SUNNYSEDE. 

Syl.  6  (Vm,  653).    Collision — Errors  of  one  vessel  &8  excuse. 

Approved  in  Tke  City  of  Portsmouth,  143  Fed.  ^59,  where  ferryboat 
collides  with  barge  which  had  previously  gone  adrift  and  been  piekc^d 
up  by  tug  and  was  in  tow  at  time  of  collision,  question  of  fault  in 
allowing  barge  to  drift  is  immateriaL 

Syl.  9  (Tin,  65^),    Collision  without  fault— Damages, 
Approved  in  The  Jumna,  149  Fed.  173,  exonerating  all  vessels  for 
series  of  collisions  following  parting  of  tug's  hawser. 

ByL  11  (VITI,  654).    Collision — Vigilance  and  experience  of  lookout. 

Approved  in  The  Vedamore,  137  Fed.  S47,  70  C.  C.  A.  342,  large 
eteftmer  navigating  Cheaapenke  Bay  on  foggy  night  with  lookout  one 
hundred  feet  from  stem  in  fault  for  collision  with  schooner  whose  fog 
signal  though  regularly  sounded  not  heard  by  lookout  till  too  late. 

91  U.  8.  225-238,  23  L.  30S,  POLLAED  v.  LYON. 

8yl.  1  (Vm,  655).     Slander— Words  actionable  per  se. 

Approved  in  McDonald  v.  Nugent,  122  Iowa,  653,  98  N,  W.  507, 
words  charging  another  with  being  afflicted  with  venereal  dissase  are 
slanderous  per  se  and  proof  of  their  utterance  establishes  malice  with- 
out other  evidence. 

Syl.  8  (Vm,  656).    Words  not  actionable  per  se — Special  damages. 

Approved  in  Victor  Safe  etc,  Co.  v»  Deright,  147  Fed.  213,  language 
in  letter  by  competitor  in  disparagement  of  plaintiff ^s  goods  not 
actionable  in  absence  of  special  damages. 

91  U.  8.  238-246,  23  L.  314,  MtJTUAL  BEN.  LIFE  INS.  CO.  ▼.  TIS- 
DALE. 

Syl.  S  (Vin,  657).  Conclusiveness  of  grant  of  administration. 
Approved  in  Philip  v,  Heraty,  135  Mich.  455,  100  N.  W.  187,  grant 
of  adminiBtratioii  to  alleged  widow,  is  not  coDclusive  as  to  widow- 
hood which  may  be  collaterally  attacked  by  one  who  took  no  part 
in  administration  proceedings;  Boehme  v.  Sovereign  Camp,  W.  O. 
W.,  98  Tex.  379,  380,  84  8,  W.  424,  where  action  on  life  policy  de- 
pended on  ground  of  suicide,  f  uding  at  inquest,  is  not  admissible. 

ai  U.  S.  252-254,  23  L.  320,  WBIGHT  v.  TIBBITTS. 

Syl.  2  (Vni,  659).     Contingent  contract  for  presentation  of  claim* 
Approved  in  Nutt  t.  Knut,  200  U.  S.  21,  50  L.  363,  26  Sup.  Ct, 

216,  Illegality  of  clause  in  contract  for  prosecution  of  claim  against 


91  U.  S.  257-283  Notes  on  U.  S.  Beporti.  702 

government  making  payment  of  compensation  lien  on  claim,  does  not 
avoid  part  of  contract  providing  for  compensation;  Field  v.  Sammis, 
12  N.  M.  48,  73  Pac.  621,  garnishee's  liability  to  principal  debtor 
ia  measure  of  liability  to  creditor. 

91  U.  8.  257-267,  23  L.  321,  McMURRAY  v.  BROWN. 
Syl.  4  (Vin,  611).     Mechanics'  lien  arise  by  operation  of  law. 
Approved  in  Great  Southern  etc.  Hotel  Co.  v.  Jones,  193  U.  S.  550, 

48  L.  788,  24  Sup.  Ct.  576,  upholding  Ohio  Rev.  Stat.,  §§  3184-3185a, 
giving  mechanic's  lien. 

91  U.  S.  270-274,  23  L.  346,  MOORE  v.  UNITED  STATES. 

Syl.  2  (VIII,  662).     Common  law — Use  in  construing  constitution. 

Approved  in  South  Carolina  v.  United  States,  199  U.  S.  450,  50  L. 
265,  26  Sup.  Ct.  110|  United  States  may  exact  revenue  license  from 
dispensing  agent  of  state  which  has  taken  charge  of  liquor  business; 
Kepner  v.  United  States,  195  U.  S.  126,  49  L.  123,  24  Sup.  Ct.  797, 
right  of  government  appeal  for  acquittal  in  Philippine  court  of  first 
instance,  was  taken  away  by  32  Stat.  691,  c.  1396,  for  temporary 
government  of  Philippines;   Schick  y.  United  States,  195  U.  S.  69, 

49  L.  102,  24  Sup.  Ct.  826,  one  prosecuted  by  information  in  federal 
court  for  violation  of  Oleomargarine  Act  of  1886,  §  11,  may  waive  jury. 

Syl.  4  (Vni,  662).     Comparison  of  hand  writings. 

Approved  in  Castor  v.  Bernstein,  2  Cal.  App.  706,  84  Pac.  245, 
where  assignment  to  plaintiff  of  claim  sued  on  offered  in  evidence, 
release  may  be  offered  for  comparison  with  assignor's  signature  on 
assignment,  without  further  proof. 

91  U.  S.  275-283,  23  L.  347,  WELTON  v.  MISSOURI. 

Syl.  1   (VIII,  663).     State  occupation  tax. 

Approved  in  In  re  Sydow,  4  Ariz.  210,  211,  36  Pac.  216,  upholding 
Rev.  St.,  tit.  42,  par.  2239,  §  9,  as  amended  in  1893,  imposing  license 
tax  on  dealers  in  merchandise  excepting  local  farm  products  when 
sold  by  producer;  Adams  v.  Mississippi  Lumber  Co.,  84  Miss.  28,  36 
So.  69,  holding  void  Acts  1900,  p.  44,  §  8,  imposing  privilege  tax  on 
land,  timber  mill  companies,  and  exempting  sawmill  operators  do  not 
ship  out  of  state. 

Distinguished  in  State  v.  Whitcour,  122  Wis.  116,  99  N.  W.  469, 
holding  void  Rev.  St.  1898,  §  1570,  as  amended  in  1901,  imposing 
license  tax  on  peddlers,  and  exempting  certain  specified  classes. 

Syl.  2  (VIII,  663).     Occupation  tax  is  tax  on  goods. 

Approved  in  Kchrer  v.  Stewart,  197  U.  S.  65,  49  L.  666,  25  Sup.  Ct. 
403,  upholding  Georgia  act  of  1900,  taxing  resident  agents  of  non- 
resident meat  packers;  Bacon  v.  Locke,  42  Wash.  220,  33  Pac.  722, 
holding  void  Laws  1905,  pp.  372,  373,  imposing  license  taz  on  persons 
selling  goods  by  sample  after  shipment  into  state. 
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Syl.  4  (Vm,  664).     Congreis  regulates  commerce. 

Approved  in  Howard  v.  Illinois  C.  E.  Co.,  148  Fed,  990,  holding  TOid 
M  StaL  232,  c,  307^,  making  interstate  carriers  liablu  for  negltgenee 
resulting  in  injury  to  employees. 

8yL  5  ("Vrn,  665).     Commerce  includes  what. 

Approved  in  Brooks  t.  Southern  Pac.  Co.»  148  Fed.  991 »  and  Howard 
V.  Illinois  a  R.  Co.,  148  Fed.  1000,  both  holding  void  34  Stat.  232,  c. 
3073,  making  interstate  carriers  liable  for  negligence  resulting  in  in- 
jury to  employee5. 

Distinguished  in  dissenting  opinion  in  Northern  Securities  Co.  v. 
United  States,  193  U.  S,  392,  48  ti.  723,  24  Sup.  Ct.  43C,  majority 
holding  combination  of  stockholders  in  two  competing  interstate  rail- 
ways to  form  stock-holding  cominany  to  acquire  controlliug  interest  in 
each  railway  in  exchange  for  its  own  stock  violates  anti  trust  act  of 
1890. 

Syl.  8   (VI n,  6G6).     Uniform  regulation  of  interstate  commerce. 

Approved  in  Globe  Elevator  Co.  v.  Andrew,  144  Fed.  883,  Laws  Wis. 
8p.  Bess.  1905,  p.  19,  c.  12,  providing  for  inspection  and  grading  of 
grain  at  Superior,  is  void  as  to  interstate  shipments;  Ex  parte  Deeds^ 
75  Ark.  545,  87  S.  W.  1031.  bokling  void  Kirby'g  Digest,  §  68S6,  iro- 
posing  tax  on  peddlers,  but  exempting  resident  merchants;  Common- 
wealth V.  Caldwell,  190  Mass.  356,  76  N.  E.  955,  Kev.  Laws,  c.  65,  §| 
15,  16,  permitting  sale  by  peddlers  of  agricultural  products  of  United 
States  without  licensCi  but  forbidding  uolicen^ed  sales  of  such  products 
of  foreign  countries,  is  void;  Bacon  v,  Locke,  42  Wash.  217,  83  Pac. 
721,  holding  void  Laws  1905,  pp.  372,  373,  imposing  license  tax  on 
persons  selling  goods   by  sample  after  shipment   into  state. 

Syl.  10  (VIII,  668),  When  congressional  protection  of  interstate 
commerce  ceases. 

Approved  in  Globe  Elevator  Co.  ▼.  Andrew,  144  Fed.  882,  Laws 
Wis,  Sp.  SesB.  1905,  p.  19,  c.  12,  providing  for  inspection  and  grading 
of  grain  at  Superior,  is  void  as  to  interstate  Bhiptnents;  Commonwealth 
V.  Caldwell,  190  Mass,  357,  76  N.  E.  955,  Rev.  Laws,  c.  65,  §§  15,  16, 
permitting  sale  by  peddlers  of  agricultural  products  of  United  States 
without  license,  but  forbidding  unlicensed  sales  of  such  products  of 
foreign  countries,  is  void;  Gulf  etc.  Ry,  Co.  v.  State,  97  Tex.  286, 
78  S.  W.  499,  determining  that  shipment  of  grain  lost  interstate 
character  where  shipment  not  continuouB;  Standard  Oil  Co.  v,  Fred* 
erickabuig,  10  Va.  88,  2  S.  E.  819,  corporation  stiling  oil  whtcb  it 
brings  from  foreign  state  and  mingles  with  general  mass  of  property 
in  state,  is  subject  to  city  license  tax. 

Distinguished  in  American  Steel  etc.  Co.  v.  Speedy  110  Tenn.  46,  100 
Am,  8i.  Bep.  814,  75  S.  W.  1042,  where  foreign  corporation  shipped 
goods  in  original  package  to  local  agent  aud  delivered  in  that  form 
to  cuatomers,  ninety  per   cent  of  goods  going   to  jobbers   outside  of 
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state,  corporation  was  liable  to  merchant's  tax  imposed  by  act  of 
1901. 

87I.  11  (Vm,  669).    Interstate  commerce — Inaction  by  Congress. 

Approved  in  Hart  v.  State,  100  Md.  607,  60  Atl.  460,  acts  1904,  p. 
186,  requiring  carriers  to  provide  separate  coaches  for  negroes  and 
whites,  and  making  it  an  offense  to  refuse  to  occupy  car  to  which 
passenger  is  assigned,  is  void  as  to  interstate  passengers. 

Syl.  12  (Vm,  671).    License  tax  on  peddlers  of  foreign  goods. 

Approved  in  Kirven  v.  Virginia-Carolina  Chemical  Co.,  145  Fed. 
293,  where  foreign  corporation  sold  goods  to  resident  of  state  on 
order  taken  subject  to  its  approval  by  local  agent  who  took  note 
payable  in  such  state,  it  may  sue  on  note  though  at  time  of  taking 
it,  it  had  not  complied  with  state  law  authorizing  it  to  do  business 
in  state;  In  re  Sydow,  4  Ariz.  210,  36  Pac.  215,  upholding  Bev.  St., 
tit.  42,  par,  2237,  §  9,  as  amended  in  1893,  imposing  license  tax  on 
dealers  in  merchandise  excepting  local  farm  products  when  sold  by  pro- 
ducer. 

91  U.  8.  291-294,  23  L.  352,  FOBSYTHE  v.  KIMBALL. 

Syl.  1  (Vm,  673).  Notes — ^Parol  evidence  of  contemporaneous 
agreement. 

Approved  in  Earle  v.  Enos,  130  Fed.  470,  parol  agreement  by  bank 
made  at  time  of  delivery  of  accommodation  note  and  its  discount  by 
bank  that  it  would  not  look  to  maker  for  payment,  is  no  defense  to 
action  on  note;  Bank  v.  Moore,  138  N.  C.  532,  51  8.  E.  80,  in  action 
by  bank  receiver  on  note,  defendant  cannot  set  up  as  defense  agree- 
ment that  he  should  not  be  liable  on  note. 

91  U.  8.  294-303,  23  L.  368,  DOW  v.  HUMBERT. 

Syl.  4  (Vni,  674).     Damages  are  compensation  for  injury. 

Approved  in  Mutual  Life  Assn.  v.  Ferrenbach,  144  Fed.  343,  where 
life  policy  wrongfully  canceled  for  nonpayment  of  premiums  which 
were  in  form  of  assessments,  and  pending  suit  insured  died,  damages 
are  amount  of  policy,  less  cost  of  carrying  it  to  maturity. 

91  U.  S.  308-316,  23  L.  392,  HOOVER  v.  WISE. 

Syl.  1  (Vin,  67).     Agent's  knowledge  is  principal's. 

Approved  in  Grier  v.  Tucker,  150  Fed.  664,  where  grocer  had  ceased 
to  sell  oleomargarine,  but  for  accommodation  of  two  customers  sent 
orders  in  their  names  to  manufacturer  who  sent  goods  to  local  branch, 
bill  to  customers  and  branch  left  packages  at  grocers  for  delivery 
to  customers  with  other  groceries,  grocer  not  liable  to  tax  as  whole- 
saler under  oleomargarine  act. 

Syl.  4  (VIII,  675).    Principal  liable  for  agent's  fraud. 
Approved  in  Kill  v.  Trenchard,  142  Fed.  22,  holding  principal  liable 
for  misrepresentations  of  agent  in  sale  of  timber  where  agent  mis* 
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represented  bouoflariea  of  land,  and  purchaser  deceived  as  to  quantity 
of  timber. 

91  U.  a  330-340,  23  L.  424,  SHEPLEY  ▼.  COWAN. 

Byl  4  (VIII,  678).     Relation  back  of  land  patenti. 

Approved  in  United  States  v.  Detroit  Timber  etc.  Co.,  200  TJ.  8.  335, 
60  L.  505,  26  Sop.  Ct.  282,  purchaser  from  patentee  without  notir.o 
yf  entryman's  fraud  is  bona  fide  purchaser  within  Comp.  St.  1901, 
p.  1545,  though  be  acquired  interest  in  land  under  contract  for  standing 
timber  before  patent  issued;  U^ted  States  v.  Anderson,  194  U.  8. 
399,  400,  48  L.  1039,  24  Sup.  Ct.  716,  government  cannot  retain,  as 
against  grantees  of  ioflemnity  lands,  money  collected  for  wrongful 
removal  of  stone  during  period  between  selection  and  approval  of 
aelection*  Miocene  Ditch  Co.  v.  Jacobsen,  146  Fed,  683,  where  com- 
plainant appropriated  water  rights  and  began  construction  of  ditch, 
right  to  acquire  right  of  way  over  mining  claims  located  later  not 
afTected  by  fact  that  ditch  not  completed  over  claims  till  after 
location;  Peyton  v.  Desmond,  129  Fed.  12,  63  C.  C.  A.  651,  homestead 
patentee  may  recover  value  of  timber  wrongfully  cut  after  initiation 
f^t  claim,  and  prior  to  issuance  of  patent;  Quinn  v.  Baldwin  Star 
Coal  Co.,  19  Colo.  App.  506,  76  Pac,  555,  where  land  entered  on  cer- 
tain day  and  later  entryman  permitted  to  amend  entry  as  of  date  of 
entry,  patents  issued  on  amended  entry  related  back  to  onginal 
entry;  Nicholson  v.  Congdon,  95  Mion.  194,  103  N.  W.  1036,  where 
application  for  entry  of  lands  aeeepted  though  not  accompanied  by 
purchase  price,  subsequent  payment  and  istJuance  of  patent  perfected 
title  as  of  date  of  application,  and  sale  made  between  appIicatloD 
And  payment  passed  title;  Washington  Hock  Co.  v.  Young,  20  Utah, 
121,  80  Pac.  387,  110  Am.  St.  Bep.  666,  where  entry  made  in  land 
cSice  on  faith  of  original  survey,  patent  relates  back  to  date  of 
entry  and  is  based  on  original  survey;  dissenting  opinion  in  Sproat 
V.  Durland,  2  Okl,  72,  35  Pac.  894,  majority  holding  settlement  on 
land  covered  by  existing  entry,  which  is  relinquished  as  result  of 
contest  begun  before  such  settlement,  confers  no  settlement  right. 

Syl  8  (Vni,  679).     Public  landi^When  vested  rights  arise. 

Approved  in  Hy-Yu-TseMil  Kin  T.  Smith,  194  U.  8.  414,  48  L. 
1046,  24  Sup.  Ct,  676,  Indian  residing  on  Umatilla  reservation  mny 
'insist  on  original  selection  made  under  Act  23,  Stat.  340,  c.  319,  as 
against  8ubset:|uent  allottee,  where  department  corrected  mistake  in 
refusing  allotment,  though  be  had  selected  other  land  afterward; 
Waldron  v.  United  States^  143  Fed.  418,  applying  rule  where  at  time 
25  Stat.  892,  c.  405,  took  eCfect,  woman  was  residing  on  lands  on 
«eded  part  of  reservation,  and  within  year  she  Hied  election  to  take 
allotment,  but  claim  rejected  and  trust  patent  issued  to  another 
Indian  who  had  later  settled  thereon;  Tegarden  v.  Le  Marehel,  129  Fed. 
490,  state  statute  giving  defendant  in  ejectment  right  to  recover 
▼altie  of  improvements  is  not  applicable  where  plaintiff  claims  under 
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government  patent  issued  after  improvements  made;  Nicholson  v. 
Congdon,  95  Minn.  193,  103  N.  W.  1035,  where  application  for  entrjr 
of  lands  accepted  though  not  accompanied  by  purchase  price,  sub- 
sequent payment  and  issuance  of  patent  perfected  title  as  of  date  or 
application,  and  sale  made  between  application  and  payment  passed 
title;  McDonald  v.  Union  Pac.  B.  Co.,  70  Neb.  350,  97  N.  W.  441, 
court  cannot  compel  conveyance  of  lands  subject  to  homestead  entry^ 
to  one  who  has  been  denied  privilege  of  such  entry  by  land  depart- 
ment; McAllister  v.  Hutchison,  12  N.  M.  115,  75  Pac.  42,  locator  of 
mining  claim  has  no  such  title  or  interest  in  same  after  conveyance 
and  abandonment  thereof,  that  community  interest  of  wife  attaches;, 
dissenting  opinion  in  Paine  v.  Foster,  9  Okl.  280,  60  Pac.  30,  majority 
refusing  to  review  findings  of  Secretary  of  Interior;  dissenting 
opinion  in  Sproat  v.  Durland,  2  Okl.  52,  35  Pac.  888,  majority  holding, 
settlement  on  land  covered  by  existing  entry  which  is  relinquished 
as  result  of  contest  begun  before  such  settlement,  confers  no  settle- 
ment right. 

Syl.  10  (Vm,  680).     Gondusiveness  of  land  officer's  decisions. 

Approved  in  Peyton  v.  Desmond,  129  Fed.  9,  63  C.  C.  A.  651,  and 
Paine  v.  Foster,  9  Okl.  224,  252,  261,  53  Pac.  112,  121,  60  Pac.  25,. 
both  following  rule;  Miller  v.  Margerie,  149  Fed.  697,  in  suit  to  set 
aside  deed  by  Alaska  townsite  trustee  for  fraud,  complainant  must, 
allege  facts  showing  that,  without  negligence  on  his  part,  he  was. 
prevented  by  fraud  from  appearing  before  trustee  and  showing  right 
to  enter  property;  Jones  v.  Hoover,  144  Fed.  220,  equity  will  review- 
acts  of  Land  Department  in  its  construction  of  law  applicable  to- 
conditions  prevailing,  so  as  to  give  possession  where  necessary  tOr 
complete  purchase  of  lands;  Cagle  v.  Dunham,  14  Okl.  615,  78  Pac 
562,  equity  will  not  set  aside  land  department  decision  because  per- 
jury was  committed  at  trial  before  department;  Estes  v.  Simmons,^ 
12  Okl.  544,  73  Pac.  305,  denying  equity  jurisdiction  where  facts  show- 
ing fraud  consisting  of  perjury  in  land  department  trial  do  not  shoir 
complainant  could  refute  testimony;  Cook  v.  McCord,  9  Okl.  209,  60 
Pac.  500,  findings  of  land  department  on  question  as  to  whether  or  not 
lot  has  been  abandoned,  are  conclusive  in  absence  of  fraud  or  mis- 
take; Barnes  v.  Newton,  5  Okl.  431,  48  Pac.  192,  successful  claimant 
in  land  department  may  enjoin  adversary  from  interfering  with  pos- 
session and  from  further  occupancy  of  premises;  Wilbourne  v.  Bald- 
win, 5  Okl.  280,  47  Pac.  1050,  denying  right  to  enjoin  Indian  agent 
from  removing  homesteader  from  lands  prior  to  disposal  of  lands  by^ 
land  department;  Cummings  v.  McDermid,  4  Okl.  280,  44  Pac.  278,. 
holding  facts  alleged  insufficient  to  give  court  jurisdiction  to  set 
aside  award  of  townsite  board;  King  v.  Thompson,  3  Okl.  647,  39  Pac- 
467,  applying  rule  to  decisions  of  Oklahoma  townsite  trustees  appointed 
under  act  of  1890;  Adams  v.  Couch,  1  Okl.  34,  35,  39,  40,  26  Pac^ 
1015,  1016,  1017,  while  contest  pending  in  land  department  ejectment 
does  not  lie;  Prosser  y.  Finn,  41  Wash.  608,  84  Pac.  405,  under  Bev- 
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St.  U.  S.y  §  452,  special  timber  agent  appointed  bj  Commisfiioner  of 
General  Land   Office  cannot  make   timber  culture  entry. 

Distinguished  in  Laramie  Nat.  Bank  v,  SteinhofT,  11  Wyo.  310,  71 
Pac.  905,  until  patent  issues  courts  cannot  determine  title. 

91  U.  8.  343-356,  23  L.  428,  UNION  PACIFIC  K.  E.  v.  HALL. 
8yL  4  (Vin,  683).     Railroad  bridges  implied  in  railroad 'a  chartef. 
Cited  in  Union  Pac.  R.  R.  Co.  v.  Mason  City  etc.  B.  B,  Co.,  199  IT* 

a   168,  50  L.   138,  26  Sup.   Ct.   19,  arguendo. 

Syl.  6  (VIII,  683),    Eailroad  building  bridge  may  mortgage  it. 

Approved  in  Davis  v.  Cleveland  etc.  Ry.  Co.,  146  Fed.  411,  cars 
owned  by  railroad  and  delivered  by  it  to  other  companies  loaded  with 
freight  for  transportation  to  other  states  and  returned  loaded  or  empty 
to  owner,  are  not  attachable  under  laws  of  state  into  which  they  are 
carried;  Arriaon  v.  Company  D,  12  N,  D.  669,  98  N.  W.  85,  corpora- 
tion organized  under  Laws  1897,  p.  159,  permitting  incorporation  by 
m timbers  of  militia  to  erect  armory,  le  subject  to  mechanic  's  lien  laws* 

Syl.  7  (Vin,  683),     Mandamus  to  compel  operation  of  railroad. 

Approved  in  McCarthy  v.  Street  Commissioners,  188  Mass.  340,  74 
N.  K.  660,  refusing  mandamus  at  suit  of  property  owner  to  compel 
construction  forthwith  by  city  autborities  of  street  laid  out,  merely 
because  of  delay  in  construction;  Clement  v.  Graham,  78  Vt,  320,  63 
AIL  155,  granting  mandamus  to  compel  auditor  of  accounts  to  permit 
inspection  of  vouchers  on  file  in  his  office  to  private  citizen;  dissent- 
ing opinion  in  Strickland  v.  Ktiight,  47  Fla.  334,  36  So.  365,  majority 
refusing  to  enjoin  county  commissioners  from  issuing  liquor  license 
at  suit  of  individuals  where  special  injury  not  shown.  See  105  Am* 
St.  Hep.  123,  note. 

91  U.  B.  367-379,  23  L.  449,  KOHL  ▼.  UNITED  STATES. 

Syl.  1  (Vm,  6S6).     Condemnation  of  lands  by  government. 

Approved  in  Town  of  Nachant  v.  United  States,  136  Fed.  276,  69 
L.  K.  A.  723,  70  C.  C.  A.  641.  in  condemnation  procGtfdinga  by  United 
States  for  land  for  governmental  purposes^  government  cannot  stand 
on  local  law  aa  to  rule  of  damages. 

Syl.  9  (Vm,  688).     Eminent  domain — Appropriation  for  purchase. 

Difttjnguished  in  Western  Union  Tel.  Co»  v,  Pennsylvania  R.  B,  Oo^, 
195  U,  S.  568,  569,  571,  574,  49  L.  322,  323,  324,  25  Sup.  Ct.  133,  tele- 
graph companies  not  granted  right  of  eminent  domain  or  right  to  so 
occupy  railroad  rights  of  way  by  act  of  July  24,  1866. 

Sy!.  10  (Vm,  688).  Eminent  domain— Power  of  Secretary  of 
Treasury. 

Approved  in  United  States  r.  Certain  Lands  in  Narragansett,  145 
Fed.  657,  Secretary  of  War  has  diacretionary  right  to  determine  what 
property  nc^cssory  for  improvement  of  harbors;  dissenting  opinion  in 
Western  Union  fei  Co.   v.  Pennsylvania  B.  E,  Co.,  195   U.  a  682, 
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49  L.  327,  25  Sup.  Ct.  133,  majority  holding  telegraph  companies  not 
granted  right  of  eminent  domain  or  right  to  occupy  railroad  rights  of 
way  by  act  of  July  24,  1866. 

Syl.  11  (Vm,  689).     Condemnation  proceedings  are  suits  at  law. 

Approved  in  Madisonville  Traction  Go.  v.  St.  Bernard  Min.  Co., 
196  U.  S.  247,  248,  49  L.  465,  466,  25  Sup.  Ct.  251,  affirming  130  Fed. 
790,  holding  suit  for  condemnation  of  railway  right  of  way  by 
Kentucky  railroad  against  citizen  of  another  state,  is  removable; 
Metropolitan  R.  R.  Co.  v.  Macfarland,  195  U.  8.  328,  49  L.  222,  25 
Sup.  Ct.  28,  writ  of  error  is  only  mode  of  reviewing  District  of 
Columbia  court  of  appeals  judgment  sustaining  award  in  condemnation 
proceedings;  Buckhannon  etc.  B.  Co.  v.  Davis.  135  Fed.  709,  68  C.  C. 
A.  345,  where  federal  court  had  appointed  receiver  for  railroad  in 
liquidation  proceedings,  order  requiring  that  suit  against  receiver 
to  condemn  crossing  over  railroad's  right  of  way  be  brought  in 
-federal  court  is  not  interference  with  state's  right  of  eminent  domain; 
State  V.  Chittenden,  127  Wis.  494,  107  N.  W.  508,  independent  pro- 
•ceeding  commenced  by  certiorari  in  an  action  under  Bev.  St.  1898, 
§  2595,  relating  to  place  of  trial  of  actions  against  state  or  its  officers. 

Syl.  12  (Vin,  689).  Circuit  court's  jurisdiction  in  condemnation 
proceedings. 

Approved  in  Madisonville  Traction  Co.  v.  St.  Bernard  Min.  Co.,  196 
U.  S.  24,  49  L.  468,  2  Sup.  Ct.  251,  suit  for  condemnation  of  railway 
right  of  way  by  Kentucky  railroad  against  citizen  of  another  state, 
is  removable. 

91  U.  S.  381-389,  23  L.  354,  THE  DOVE. 

Syl.  4   (VIII,  691).     Cross-bill   defined. 

Approved  in  Emery  Co.  v.  Tweedie  Trading  Co.,  143  Fed.  147,  new 
and  distinct  matters  not  included  in  original  libel,  but  arising  out  of 
separate  transactions  cannot  be  made  subject  matter  of  cross-libel 
in  admiralty. 

91  U.  S.  389-405,  23  L.  237,  COOKE  v.  UNITED  STATES. 

Syl.  1  (Vin,  691.)  Besponsibilities  of  government  on  commercial 
paper. 

See  101  Am.  St.  Rep.  151,  note. 

Syl.  7  (Vin,  692.)     Negligence  of  officials  as  barring  government. 

Approved  in  Walker  v.  United  States,  139  Fed.  413,  marshal  render- 
ing accounts  against  government  for  services  of  deputies,  which  have 
been  allowed  by  accounting  officers,  cannot  be  compelled  to  refund 
years  after  expiration  of  office  though  allowances  made  under  er- 
roneous construction  of  law. 

Syl.  8  (Vm,  692).  Government  not  bound  by  payment  of  forged 
note. 

Approved  in  Moore  v.  McGuire,  142  Fed.  808,  under  Ann.  Code,  Miss. 
1892,  I  3831,  action  of  board  created  thereby  determining  that  landi 
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sold  for  taJC08  were  not  within  state  and  refunding  amount  p«id  there* 
for  to  purchaser,  does  not  conclude  state, 

fil  tr.  S.  406-414,  23  U  245,  SCUDDEB  v,  UNION  NAT.  BANK, 

SyL   2    (Yin,   93).     Law   governing   validity   of   contracts. 

Approved  in  Garrigue  v,  Kellar.  164  Ind.  6$0»  108  Am.  St.  Eep.  324, 
69  L»  R.  A,  870,  74  N.  E.  524,   not©  executed  in  Illinois  by  married 
woman  as  surety,  while  domiciled  there,  is  enforceable  in  Indiana, 
though   payable   at   bank   in   latter   state   and   laws    thereof   prohibit 
married   woman's  contract    of   suretyship;   Ft.   Wayne   Trust   Co,   v, 
I  Bibler,  34  Ind,  App.  12,  72  N.  E,  498,  note  executed  in  Indiana,  by 
I  married  woman  as  surety,  though  secured  by   mortgage   on  land   iu 
[Missouri,  is  void;  CaUlweU  v.  Seaboard  Air  Line  Ry.,  73  9.  C.  465,  5^ 
S.  E.  754,  in  action  by  servant  for  personal  injuries,  where  he  entered 
into  oral   contract  in  state  to  work  as  brakeman   in   another  state, 
and  in  latter  state  was  promoted,  it  was  for  jury  to  say  whether  he 
was  working  under  contract  made  in  this  state;  Frasier  v.  Charleston 
[etc.  By.,  73  8*  C.  146,  52  8,  E,  966,  in  action  by  connignee  for  dam- 
ages to  freight  shipped  from  Georgia,  where  contract  limiting  liability 
is  void  unlesa  signed  by  shipper  at  time  of  shipment,  Georgia  law  gov- 
erns as  to  existence  of  contract. 

Syi  3   (VIII,  695).    Law  governing  performances  of  contracts. 

Approved  in  Mlcbaelsen  v.  Security  Mut.  Life  Ins.  Co.,  150  Fed^ 
"26,  under  New  York  law  in  ease  of  anticiftatory  breach  of  contract  by 
mutual  life  insurance  company,  remedy  of  insuretl  ia  by  bill  in  equity 
to  compel  recognition  of  contract  or  teniler  of  payments  due  thereunder 
till  maturity;  Anglo-American  Mtg.  etc.  Co.  v.  Wood,  143  Fed*  684,, 
applying  rule  to  right  of  plaintiff  to  join  different  causes  of  action  in 
same  suit;  De  Sonora  v.  Bankers*  etc.  Cammlty  Co.,  124  Iowa,  585,, 
104  Am,  St.  Rep.  367,  100  N.  W.  536,  where  policy  intetitled  to  cover 
articles  sent  by  mail  recited  that  it  v.  as  to  cover  shipments  between 
United  States  and  certain  countries  and  insured  kveuted  in  Mexico,  law 
of  that  country  governed  in  determining  who  was  adult  within  poHcy 
requiring  packing  of  goods  in  presence  of  two  adults;  Western  Union 
TeL  Co.  V.  McNairy,  34  Tex.  Civ.  390,  78  S.  W.  970,  proof  that  common, 
law  prevails  in  New  Mexii^o  does  not  defeat  action  against  telfgrapbi 
company  for  mental  anguish  caused  by  failure  of  company  to  promptly 
deliver  telegram  sent  from  New  Mexico  to  Texas;  Brown  v.  Oates^,  120 
Wis.  355,  357,  98  N,  W,  206,  contract  made  in  one  state,  to  be  per- 
formed in  another,  is  governed  as  to  its  validity  and  effect  by  law 
of  place  of  performance. 

8yl.  4  {VIII,  69G),    Law  governing  remedies  on  contracts. 

Approved  in  Clark  v.  Eltinge,  38  W^ash.  382,  80  Par.  559,  107  Am. 
St.  Rep.  858,  only  exemptions  to  which  married  woman,  as  debtor,  is 
tfltjtled  are  those  provided  by  law^  of  state  of  suit. 
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91  U.  8.  423-426,  23  L.  249,  EX  PARTE  FRENCH. 

Syl.  1   (VIII,  697).     Reversal  of  part  of  iasues. 

Approved  in  Anglo-American  Land  etc.  Co.  v.  Lombard,  132  Fed« 
735,  68  C.  C.  A.  89,  applying  rule  in  action  to  enforce  stockholder's 
liability. 

91  U.  8.  426-442,  23  L.  286,  NUDD  v.  BURROWS. 

Syl.  10  (VIII,  699).     Adoption  of  state  practice. 

Approved  in  Pittsburgh  By.  Co.  v.  Bloomer,  146  Fed.  722,  instrue- 
tions  in  action  against  street  railway  for  injuries  by  being  thrown  by 
sudden  starting  of  car  while  alighting,  held  to  be  mere  expression  of 
opinion  is  to  effect  of  evidence;  Swift  v.  Jones,  145  Fed.  491,  in  ac- 
tion at  law  in  circuit  court  trial  judge  cannot  even  by  consent  of  par- 
ties order  trial  before  special  master  authorized  to  hear  and  pass  on 
issues  of  fact  and  report  findings  to  court;  Williamson  v.  Liverpool 
etc.  Ins.  Co.,  141  Fed.  59,  Missouri  rule  that  filing  amended  petition  in 
compliance  with  erroneous  order  which  struck  out  parts  of  original  peti- 
tion, is  waiver  of  error,  does  not  bind  federal  courts  in  that  state; 
Clement  v.  Wilson,  135  Fed.  750,  68  C.  C.  A.  387,  order  setting  aside 
verdict  and  granting  new  trial  is  not  reviewable  on  error;  Liverpool 
etc.  Ins.  Co.  v.  N.  &  M.  Friedman  Co.,  133  Fed.  716,  66  C.  C.  A.  543, 
separation  of  jury  after  submission  of  cause  in  federal  court  does  not 
vitiate  verdict. 

91  U.  8.  452-454,  23  L.  413,  TOWNSEND  v.  TODD. 

Syl.    1    (VIII,   700).    Following   state    statutory '  construction. 

Approved  in  dissenting  opinion  in  James  v.  Gray,  131  Fed.  414,  65 
O.  C.  A.  385,  majority  holding  loan  by  wife  to  husband  from  separate 
estate  is  provable  in  bankruptcy  without  regard  to  its  enforceability 
mnder  state  law. 

•91  U.  S.  454-474,  23  L.  356,  GRAND  TRUNK  R.  B.  v.  RICHARDSON. 

Syl.  1   (VIII,  701).     Railroads — Permitting  mills  on  right  of  way. 

Approved  in  McLucas  v.  St.  Joseph  etc.  Co.,  67  Neb.  613,  97  N.  W. 
313,  statute  of  limitations  is  no  defense  to  action  by  railroad  to  re- 
cover part  of  right  of  way  acquired  from  government  for  construction 
of  railroad;  Osgood  v.  Central  Vermont  Ry.  Co.,  77  Vt.  344,  60  Atl. 
140,  70  L.  R.  A.  930,  where  railroad  leased  piece  of  roadway  to  plain- 
tiff for  coal  shed  and  latter  agreed  to  indemnify  railroad  for  damage 
or  loss  caused  by  negligence  of  its  servants,  railroad  not  liable  for 
negligent  running  of  engine  into  shed  built  on  leased  premises. 

Syl.  4  (VIII,  701).     Negligence  defined. 

Approved  in  Continental  Ins.  Co.  v.  Chicago  etc.  Ry.  Co.,  97  Minn. 
480,  107  N.  W.  554,  where,  in  action  for  damages  caused  by  fire  from 
locomotive,   plaintiff   showed    prima    facie    negligence,    expert    evidence 
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that  engine  operated  in  carefnl  manner  not  sufficient  to  take  case  from 


Locomotive  fires — Identity  of  particular  locomo- 


8yL  e  (Vin,  703). 
iive. 

Approved  in  Alabama  etc.  By.  Co.  t.  Aetna  Ins.  Co.,  82  Mis«.  7S1, 
Z5  So.  30^,  and  Louis vilJe  etc,  B.  R,  Co.  v.  Fort,  112  Teon.  447,  sa 
■S.  W,  433,  both  following  rule;  Toledo  etc.  B.  B.  Co.  v.  Star  etc.  Mills 
Co.,  146  Fed.  957,  under  Bev.  St.  Obio  1906,  §§  3365,  3306,  company 
not  required  to  overcome  presumption  of  negligence  arising  from  fir© 
by  prejionderance  of  eviclence  bt^ring  on  negligence;  Orient  Ins.  Co. 
V.  Northern  Pacific  By.  Co.,  31  Mont.  509,  78  Pac.  1037,  in  action  for 
'burning  property  by  locomotive  sparks,  witness  may  testi^  bow  sparks 
thrown  by  engine  at  time  compared  with  sparks  thrown  by  other  en- 
^nes;  Louisville  etc.  B.  B.  Co.  v.  Short,  110  Tenn.  718,  77  8.  W.  937, 
in  action  for  fire  caused  by  locomotive  sparks,  evidence  of  other  fires 
set  by  other  engines  of  similar  construction,  is  admissiblo;  Gibbs  v. 
St.  Louis  etc.  B.  R.  Co.,  104  Mo.  App,  284,  78  S,  W.  837,  arguendo. 

Distinguished  in  Crissey  etc.  Lumber  Co.  v*  Denver  etc,  B.  B  Co., 
17  Colo  App.  296,  68  Pac.  676,  where  particular  engine  is  identified^ 
evidence  of  fires  ignited  by  other  engines  is  inadmissible;  Spraigue  ▼, 
Atchison  etc.  By.  Co.,  70  Kan.  368,  78  Pac.  831,  where  there  is  no 
issue  as  to  emisajon  of  sparks  by  particular  engine,  evidence  showing 
that  other  engines  had  emitted  sparks  shortly  before  and  Immediately 
after  fire    is  inadmissible. 

Byl.  10  (VlII,  704).    Liberal  construction  of  remedial  statutes. 

Approved  in  Conner  v..  Manchester  Asiur.  Co.,  130  Fed.  746,  70  L, 
K.  A.  100,  65  C.  C.  A.  127,  under  policy  exempting  insurer  for  loss 
occasioned  by  civil  authority  company  not  liable  for  loss  caused  by 
spreading  of  fire  started  on  other  property  by  lawful  order  of  super- 
visors to  destroy  injurious  insects;  Phillips  v.  Durham  etc.  B.  B.  Co., 
138  N.  C.  20,  oO  8.  E.  464,  railroad  liable  for  damage  to  property  noi 
adjacent  to  right  of  way  where  fire  traveracJ  land  of  intermediate  own- 
ers. 

8yl.  12  {VIII,  704).     Proximate  cause  is  for  jury. 

Approved  in  Cinrinnati  etc.  By.  Co.  v.  South  Pork  Coal  Co.»  139 
Fed,  531,  railroad  is  liable  to  owner  of  lumber  pilcil  un  right  of  way 
with  its  consent  for  loss  by  fire  occurring  through  its  negligence;  South- 
ern By.  Co.  V.  Wilson,  138  Ala.  522,  35  So.  565,  keeping  cotton  on  rail- 
read 's  platform  not  negligence  as  matter  of  law  where  there  was  no 
eotice  that  locomotives  equipped  and  operated  80  as  to  endanger  cotton; 
Kansas  City  etc.  Ry.  Co,  v.  Blaker,  68  Kan.  250,  75  Pac.  73,  64  U 
S.  A.  81,  where  property  along  right  of  way  negligently  set  on  Are  by 
railrond  and  fire  cummunieated  to  adjacent  property,  railroad  liabl* 
for  loss  of  latter. 
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91  U.  8.  474-479,  23  L.  388,   OSBORN  v.  UNITED  STATES. 

Syl.   1    (VIII,  704).     Pardon   obliterates  crime. 

Approved  in  Fite  v.  State,  114  Tenn.  656,  88  8.  W.  943,  holding 
void  Shannon's  Code,  §  7423,  authorizing  commissioners  of  county  work- 
house to  allow  credits  for  good  behavior,  but  failing  to  prescribe 
schedule  of  credits;  State  v.  Lewis,  111  La.  696,  3i  So.  817,  arguendo. 

91  U.  S.  479-487,  23  L.  363,  LLOYD  v.  FULTON. 

Syl.  3   (VIII,  705).     Following  state  decisions — Bules  of  property. 

Approved  in  In  re  Wood,  147  Fed.  878,  under  Wisconsin  laws  home- 
stead owned  by  bankrupt  is  exempt  though  purchased  while  insolvent 
with  proceeds  of  nonexempt  property;  York  v.  Washburn,  129  Fed.  567, 
64  C.  C.  A.  132,  oral  contract  for  letting  of  property  located  in  Min- 
nesota for  more  than  one  year  is  not  void,  though  unenforceable,  and 
lessee  cannot  recover  earnest  money. 

Syl.  4  (Vin,  706).    Fraudulent  conveyance — Presumption  from  gift. 

Approved  in  Polk  Co.  Nat.  Bank  v.  Scott,  132  Fed.  900,  66  C.  C.  A. 
51,  voluntary  gift  by  husband  to  wife  at  time  when  he  was  liable  with 
olhers  on  notes  secured  by  property  owned  by  makers  jointly  and  of 
greater  value  than  notes  is  not  fraudulent;  Campbell  v.  Campbell,  129 
Iowa,  319,  105  N.  W.  584,  applying  rule  in  action  to  set  aside  gift  from 
parent  to  child  alleged  to  be  fraudulent  as  to  creditors. 

91  U.  S.  489-495,  23  L.  374,  MILWAUKEE  ETC.  E.  B.  v.  ABMa 
Syl.  4  (Vm,  707).  When  exemplary  damages  allowed. 
Approved  in  Otto  Euehne  Press  Co.  v.  Allen,  148  Fed.  669,  671,  un- 
der Mo.  Bev.  St.  1899,  §  2866,  exemplary  damages  not  recoverable  on 
mere  allegation  that  defendant's  negligence,  causing  death,  was  gross; 
Murray  v.  Pannaci,  130  Fed.  531,  65  C.  C.  A.  153,  one  removing  sand 
from  beach  in  front  of  plaintiff's  lot  in  belief  of  legal  right  and  who 
ceased  on  plaintiff's  objection,  is  not  liable  for  exemplary  damages; 
Western  Union  Tel.  Co.  v.  Cashman,  132  Fed.  807,  65  C.  C.  A.  607, 
telegraph  company  not  liable  in  exemplary  damages  for  transmitting 
libelous  message  where  no  malice  shown;  Jackson  v.  American  etc.  Tel- 
egraph Co.,  139  N.  C.  356,  51  S.  E.  1018,  70  L.  B.  A.  738,  punitive  dam- 
ages allowed  for  wrongful  arrest  made  solely  to  put  plaintiff  tem- 
porarily out  of  way  so  as  to  prevent  his  resistance  to  entry  on  his  land; 
Atchison  etc.  B.  B.  Co.  v.  Chamberlain,  4  Okl.  547,  548,  46  Pac.  500, 
applying  rule  in  action  against  railroad  for  injuries  sustained  while 
alighting  from  train  in  dark  at  unlighted  station.  See  101  Am.  St.  Bep. 
761,  note. 

Syl.  5  (VIII,  709).     Gross  negligence  defined. 

Approved  in  Kelly  v.  Malott,  135  Fed.  76,  67  C.  C.  A.  548,  where 
declaration  characterized  defendant's  negligence  as  gross,  plea  setting 
up  contract  exempting  defendant  from  negligence  is  good;  Chicago  etc. 
By.  Co.  T.  Hamler,  215  Dl.  539,  541,  106  Am.  St.  Bep.  1S7,  74  N.  E.  710, 
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where  Pullman  porter  injured  by  blowing  up  of  locomotive,  contract  with 
PiiUman  company  releasing  railroad  from  liability  for  injuries  is  com- 
plete defense  though  negligence  was  gross;  Raymond  v.  Portland  R,  R» 
Co»,  100  Me.  oZif  62  AtL  6U5,  holding  erroneous  instruction  that  if  con- 
ductor could  by  exercise  of  great  care  discover  what  passengers  wanted 
to  get  oSF  at  .crossing  that  would  be  equimlent  to  actual  knowledge; 
Charlotte  Trouser  Co.  v.  Seaboard  Ait  Line  By.  Co.,  139  N.  C  3S6,  51 
S.  E.  d74y  where  carrier  knew  that  trunks  of  pasBenger  contained  samples 
but  received  them  aa  baggage  it  was  liable  for  loss  sustainr^d  through 
lack  of  ordinary  care  after  passenger  had  bad  reasonable  time  to  re- 
move same;  dissenting  opinion  in  Davenport  v.  Southern  Ey.  Co.,  135 
Fed.  967,  68  C.  C.  A,  444,  majority  holding  complaint  against  non- 
resident railroad  and  its  resident  servants,  to  recover  for  death  caused 
by  negligent  acts  of  servants,  does  not  state  separable  controversy  re^ 
movable  by  railroad  alone. 

n  U.  8.  405-496,  23  L.  377,  WESTERN  UNION  TEL.  CO,  T.  EYSER. 

Syl  1  (VIII,  710).     Exemplary  damages  when  allowed. 

Approved  in  Western  Union  Tel.  Co.  t.  Cashman,  132  Fed.  807,  65 
C.  C.  A.  607,  telegraph  company  not  liable  to  punitive  danuigea  for  trans- 
mission of  libelous  message  where  no  malice  shown* 

91  U.  8.  496-503,  23  L.  377,  MAYER  v.  HEIXMAN, 

Syl,  4  (Vm^  711).     Bankruptcy— Assignments  for  creditors. 
Approved  in  Melntire  v.  Jennings,  3S  Wash.  123,  80  Pac.  280,  under 

Bankr,  Act,  1S98»  §  67e,  assignment  for  benefit  of  creditors  made  by 

bankrupt  more  than  four  months  before  petition  i«  not  avoidable  by 

tru»tee  in  bankruptcy. 

Sy  1 .  5  ( V I H,  7  U ) ,     Bankrup  tcy — Sta  te  assignme n t  law  not  suspended . 

Approved  in  Downer  v.  Porter,  116  Ky.  426,  76  S.  W.  136,  under  Ky. 
St.  1899,  §  1910,  trustee  under  assignment  for  creditors  could  sue  to 
bring  property  previously  conveyed  into  trust  fund,  though  bankruptcy 
act  in  force;  Hilliard  v.  Burlington  Shoe  Co.,  76  Vt.  60,  56  Atl,  284, 
assignment  for  creditors  under  state  assignment  act  is  not  void  unleai 
Eeasonably    impeached    by    bankruptcy    proceedings. 

91  U.  S.  503-510,  23  L,  398,  EARLE  v.  McVEIGH. 

SyL  1   {VIII,  711).     Notice  is  essential  to  Jurisdiction. 

Appro%'ed  in  Chatham  v.  Mans6eld,  1  Cal.  App.  302,  8S  Bie*  34S» 
uphoMing  Code  Civ.  Proc,  f  1119,  providing  for  substituted  service 
where  person  whose  right  to  office  is  contested  cannot  be  found. 

Syl.  2   (Vm,  711).    Judgments  without  jurisdiction  are  void. 

Approved  in  King  T.  Davis,  137  Fed.  208,  under  Va.  Code  1904,  p. 
1684,  authorising  iubstituted  service  by  deliv<?ry  at  defendant's  usual 
abode  and  by  giving  information  of  its  purport  to  wife  or  any  pemos 
found  there  who  is  member  of  family,  return  showing  service  by  leaving 
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copy  with  wife  but  not  stating  that  she  was  member  of  family,  is 
sufficient  and  judgment  thereon  vacated  on  motion  to  vacate  default 
judgment  in  scire  facias  proceedings. 

8yl.  3   (VIII,  712).     CJonstructive  notice,  when  allowed. 

Approved  in  Johnson  v.  Hunter,  147  Fed.  135,  under  Ark.  Laws  1895,. 
p.  88,  for  enforcement  of  payment  of  levee  taxes,  affidavit  that  de- 
fendant is  nonresident  of  county  and  absent  therefrom  and  that  there 
is  no  occupant  of  land,  is  prerequisite  to  service  by  publication;  King 
V.  Davis,  137  Fed.  206,  under  Va.  Code  1904,  p.  1684,  authorizing  sub- 
stituted service  by  posting  on  ** front'*  door  return  showing  service  by 
posting  on  "door*'  does  not  show  valid  service. 

91  U.  8.  510-516,  23  L.  401,  AETNA  LIFE  INS.  CO.  v.  FRANCE. 

Syl.  1   (Vm,  712).     Insurance — What  is  material  misrepresentation. 

Approved  in  Atlas  Red.  Co.  v.  New  Zealand  Ins.  Co.,  138  Fed.  499, 
construing  fire  policy  containing  'Moss  payable''  indorsement  with 
reference  to  waiver  of  provision  against  encumbrances;  Taylor  v.  Grand 
Lodge  A.  0.  U.  W.,  96  Minn.  446,  105  N.  W.  410,  where  laws  of  bene- 
ficial order  restricted  membership  to  those  under  forty-five  years,  false 
understatement  in  application  of  age  by  one  over  such  age  avoided  cer- 
tificate; Thomas  v.  Travelers'  Ins.  Co.,  13  N.  D.  450,  101  N.  W.  901, 
applying  rule  where  life  policy  provided  that  it  was  to  take  effect  only 
when  first  premium  paid  while  insured  in  good  health,  and  premium  paid 
while  insured  suffered  from  latent  disease;  Willoughby  v.  Fidelity  etc. 
Co.,  16  Okl.  554,  85  Pac.  716,  applying  rule  in  construing  bank  official's 
bond. 

Distinguished  in  Rupert  v.  Supreme  Court  U.  O.  F.,  94  Minn.  295, 
102  N.  W.  716,  holding  where  questions  as  to  physical  condition  include 
trivial  ailments  which  do  not  affect  risk  they  are  not  warranties;  Collins 
V.  Metropolitan  Life  Ins.  Co.,  32  Mont.  338,  108  Am.  St.  Rep.  578,  80 
Pac.  610,  where  insured  warranted  he  was  not  connected  with  sale  of 
liquor,  proof  that  he  occasionally  waited  on  customers  of  saloon  keeper 
as  favor  merely  and  without  compensation,  is  not  breach  of  warranty. 

91  U.  8.  516-521,  23  L.  414,  LATHROP  v.  DRAKE. 

Syl.  2   (VIII,  714).     Bankruptcy  jurisdiction — Suits  by  assignee. 

Approved  in  Bush  v.  Elliott,  202  U.  S.  480,  50  L.  1116,  26  Sup. 
Ct.  668,  diversity  of  citizenship  not  necessary  in  circuit  court  suit 
by  bankruptcy  trustee  for  moneys  due  bankrupt  at  time  of  adjudica- 
tion where  bankrupt  could  have  sued  in  federal  court;  Doroshow  v. 
Ott,  134  Fed.  742,  67  C.  C.  A.  644,  decree  in  equity  suit  in  district  court 
by  bankruptcy  trustee  against  adverse  claimant  to  property,  is  not 
reviewable  by  circuit  court  of  appeals  under  Bankr.  Act,  §  24b. 

Syl.  4  (VIII,  714).  Bankruptcy — Citizenship — Suit  by  assignee  to 
recover  assets. 

Approved  in  In  re  Benedict,  140  Fed.  58,  where  receiver  appointed  in 
involuntary  proceedings,  district  court  of  another  district  in  which  prop- 
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erty  of  bankrupt  is  Bituated  may  appoint  ancillary  receiver  to  preserw 
property  pending  selection  of  trustee. 

01  U.  8.  521  528,  23  L.  403,  EYSTEE  v.  GAFF. 

SyL   4    (VIII,   715).     Bankruptcy   aasigpiee   bound   by    foredosnre. 

Approved  in  Miller  ▼.  Bickey,  14S  Fed.  586,  corporation  organised 
by  defendant  in  federal  court  to  which  be  has,  pending  suit,  conveyed 
property  subject  of  litigation  raay  be  enjoined  from  prosecuting  suit 
in  state  court  for  determination  of  rights  therein;  In  re  Martens,  144 
Fed.  823,  under  Bankr.  Act,  §  70a,  where  pledgor  converted  securities 
into  money  pursuant  to  contract  rights  ho  may  prove  unsatisfied  bal- 
jince  of  claim;  King  v,  Davis,  137  Fed.  240,  holding  Va.  Code  1904,  p, 
1903,  relating  to  effect  of  Us  pendens  on  bona  fide  purchasers  does  not 
apply  to  federal  courts;  Bothaohild  v,  Lconhard,  33  Ind.  App.  459,  71 
N.  E.  675,  where  suit  brought  to  reform  deed  executed  by  one  having 
legal  title  and  record  title  was  in  defendant,  purchaser  from  defendant 
pendente  lite  chargeable  with  notice  though  no  lis  pendens  lilecl ;  Moul* 
ton  V.  Kolodzik,  97  Minn,  425,  107  N.  W.  155,  construing  law  of  lis 
pendena. 

Syl.  5  (VIII,  716).  Bankruptcy  adjudication — Effect  on  other  pro- 
ceedings. 

Approved  in  Skilton  v.  Codington,  185  N.  Y.  85,  77  K.  E.  791,  where 
trustee  sold  bankrupt's  personalty,  which  was  covered  by  mortgage,  un- 
der order  of  court,  and  reserved  out  of  proceeds  amount  to  pay  liena 
which  might  be  established  against  property,  mortgagee  could  sue  trua- 
lee  in  state  court  to  establish  claim;  Jensen-King  Bird  Co,  v.  Williams, 
35  Wash.  165,  76  Pac,  935,  federal  bankruptcy  law  did  not  suspend 
jurisdiction  of  state  courts  in  insolvency  where  no  bankruptcy  proceed- 
ings instituted   refipecting  matter  in  controversy. 

Syl.  7   (VIII,  718).     Intervention  by  bankrupt's  asaignes. 

Approved  in  Linstroth  Wagon  Co.  v.  Ballew,  149  Fed.  954,  where 
prior  to  involuntary  petition,  claimant  sued  in  state  court  for  recovery 
of  personalty  fraudulently  purchased  by  bankrupt  and  property  seized^ 
subsequently  appointed  bankruptcy  trustee  who  intervened  is  concluded 
by  decree  therein;  Sellers  v,  Hayes,  163  Inch  430,  72  N.  E.  122,  sale, 
mad©  in  defiance  of  Burns'  Ann.  St.  1901,  §  6637n,  et  seq.,  of  stock 
of  goods,  cannot  be  impeached  by  seller -s  bankruptcy  trustee. 

91  U.  S.  626-536,  23  L.  416,  GOULD  v.  EVANSVILLE  ETC.  R.  R.  CO. 

SyL  2  (VIII,  719).     Replication  after  overruling  demurrer  as  waiver. 

Approved  in  Morris  v,  Dunbar,  149  Fed.  407,  where  demurrer  to  dec- 
laration sustained  with  leave  to  discontinue  on  payment  of  costSj  but 
no  discontinuance  had  nor  judgment  entered,  writ  of  error  did  not  lie. 

Syl.  7   (VIII,  720).     To  what  res  adjudicata  applies. 
Approved  in  United  States  etc.  Co.  v.  Bradley,  143  Fed.  630,  decrea 
of  dismissal  for  failure  to  prosecuto  is  not  res  adjudicata;   Ayres  ▼• 


M 


91  U.  8.  536-557  Notes  on  U.  8.  Reports.  716 

Cone,  138  Fed.  781,  where  validity  of  claim  of  petitioning  creditor  in 
involuntary  bankruptcy  put  in  issue  by  bankrupt's  answer  and  issue 
determined  in  favor  of  creditor,  claim  cannot  be  contested  when  filed 
for  allowance  before  referee;  Belcher  Land  Mortgage  Co.  v.  Norris^ 
34  Tex.  Civ.  113,  78  S.  W.  392,  on  foreclosure  of  mortgage  where  usury 
set  up  as  defense,  pleading  showing  former  judgment  sustaining  validity 
of  judgment  lien  is  sufficient  plea  of  res  adjudicata. 

Syl.  8   (VIII,  720).     Conclusiveness  of  judgment  on  demurrer. 

Approved  in  Lockhart  v.  Leeds,  12  N.  M.  167,  76  Pac.  315,  following 
rule;  Coram  v.  IngersoU,  148  Fed.  173,  dismissal  by  Montana  court  on 
sustaining  statutory  objection  to  introduction  of  any  evidence  under 
complaint  on  ground  that  it  did  not  state  facts  sufficient  to  constitute 
cause  of  action  is  res  adjudicata;  Board  of  County  Commrs.  v.  Cross^ 
12  N.  M.  75,  73  Pac.  616,  where  demurrer  to  complaint  sustained  in 
determination  of  which  material  issues  had  to  be  passed  on,  and  dis- 
missal entered  on  refusal  to  amend,  judgment  is  bar  to  later  action  on 
same  cause  of  action. 

8yl.  10  (VIII,  721).    Judgment  on  demurrer,  when  not  bar. 

Approved  in  Brakefield  v.  Lucas,  10  Okl.  587,  64  Pac.  11,  judgment 
that  one  defendant  recover  costs  and  that  there  is  no  joint  liability 
does  not  bar  separate  action  by  same  plaintiff  against  such  defendant 
for  conversion  of  same  subject  matter;  Duke  v.  Postal  Telegraph  Co., 
71  8.  C.  101,  50  8.  E.  677,  where  complaint  in  second  action  for  dam- 
ages supplies  allegations,  omission  of  which  rendered  first  complaint 
demurrable,  sustaining  of  demurrer  to  first  complaint  is  not  res  ad- 
judicata; State  V.  McEldowney,  54  W.  Va.  701,  47  8.  E.  652,  dismissal 
of  one  suit  not  bar  to  second  suit  stating  facts  not  alleged  in  first  bill; 
Frye  v.  Miley,  54  W.  Va.  332,  46  8.  E.  138,  suit  to  set  aside  fraudulent 
conveyance  for  legal  demand  by  creditor  at  large  before  debt  is  due 
must  be  dismissed  without  prejudice. 

91  U.  8.  536-540,  23  L.  420,  LOWEB  v.  UNITED  STATES. 
Syl.  3  (VIII,  722).     Mandamus  to  compel  audit  for  taxation. 
See  98  Am.  St.  Bep.  879,  note. 

91  U.  8.  540-557,  23  L.  440,  BABNES  v.  DISTBICT  OF  COLUMBIA. 

Syl.  1  (VIII,  723).     Powers  of  municipality  dependent  on  legislature. 

See  101  Am.  St.  Bep.  170,  note. 

Syl.  6   (VIII,  723).     Who  are  municipal  officers. 

Approved  in  dissenting  opinion  in  Ex  parte  Lewis,  45  Tex.  Cr.  38, 
108  Am.  St.  Bep.  929,  73  8.  W.  823,  majority  holding  void  Galveston 
special  charter  of  1904.     See  108  Am.  St.  Bep.  166,  note. 

Syl.  8  (VIII,  724).     Municipality  liable  for  acts  of  boards. 
Approved  in  Denver  v.  Spencer,  34  Colo.  276,  82  Pac.  592,  2  L.  B. 
A.  (N.  8.)  147,  city  liable  for  injuries  sustained  by  fall  of  park  stand 
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negUgentljf  coaatmctcd  by  park  commissioners  j  Hourigan  v,  Norwich, 
77  Conn.  365,  59  AtL  489,  holding  city  Uablc  for  wrongful  death  by 
DegUgesee  of  agents  in  enlargement  of  city  water  reservoir. 

Syl.  9  (Vllly  724).     Liability  of  cities  for  negligent  construction. 

Approved  in  City  of  Guthrie  w  Swan,  5  Okl.  783,  51  Pac.  564,  fol- 
lowing rule;  Krau^  v.  Juneau,  2  Alaska,  635,  holding  Juneau  liable 
for  injuries  due  defective  fiide\valk;  Carson  \\  Genesee,  9  Idaho,  256, 
108  Am.  SL  Kep.  127,  74  Pac.  865,  cities  incorporated  under  general 
laws  of  Idaho  are  liable  for  injuries  caused  by  defective  sidewalk; 
Matheny  v.  Aiken,  68  8.  C.  181,  47  a  E.  62,  remedy  given  by  Code 
190^,  S§  2008,  2012,  to  private  person  whose  property  outside  of  city 
is  damaged  by  sewage  emptying  into  stream  is  ejcclusive  and  such  per- 
son cannot  sue  city  for  tort  or  to  abate  nuimnce;  dissenting  opinion  ia 
South  Carolina  v.  United  States,  199  U.  S.  472,  50  L,  274,  26  Sup.  Ct. 
110,  majority  holding  United  States  may  exact  revenue  license  from  dis- 
pensing agents  of  state  which  has  taken  charge  of  liquor  busiaess*  8ee 
notes  108  Am.  St.  Rep.  159;  103  Am.  St.  Bep.  261, 

SyL   10   (Vm,   726).     Scope  of  municipality's  liability. 

Approved  in  In  re  School  Committee,  26  B.  I,  166,  58  AtL  629^ 
upholding  Ptib.  Laws  1903,  p.  33,  e.  1101,  abolishing  school  districts  and 
vesting   property   thereof   in   towns. 

91  U.  8.  557,  23  L,  445,  MAXWELL  v    DISTBIGT  OF  COLUMBIA. 

SyL  1   (VIII,  727).     Liability  of  municipality  for  torts. 
Approved  in  Matheny  v.   Aiken.  68  S.  C.   181,  47  S,  E.  62,   remedy 
given  by  Code   1902,  §§   2008,  2012,  to  private  person  whose  property 
outside  of  city  is  damaged  by  sewage  emptying  into  str^im,  is  exclusive 
and  such  person  cannot  sue  city  for  tort  or  to  abate  nuisance. 

91  U.  8.  567,  558,  25  L.  446,  DANT  v.  BISTBICT  OP  COLUMBIA, 

SyL  1  (VIII,  727).    Liability  of  municipality  for  torts. 

Approved  in  Matbeny  v.  Aiken,  68  S,  C.   181,  47  8.  E.  62,  remedy 

given   by  Code   1002,   §§  2008,  2012,  to  private  person  whoso  property 

^  outside  of  city  is  damaged  by  sewage  emptying  into  stream,  is  eiclu- 

I  sive    and  sueb   person  cannot  sue  city  for   tort  or   to   abate  nuisance. 
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91  U.  S.  566-669,  23  h,  448,  UNITED  STATES  v,  NOBTON, 
SyL  1   (Vin,  728).    Money  order  act  not  revenue  law. 
Distinguished  in  Bryant  Bros.  Co.  v.  Eobinson,  149  Fed.  325,  auil  in 

state   court  against  defendant  as   postmaster  is   reasonable. 

SyL  2   {VIII,  728).    What  are  revenue  laws. 

Approved  in  Brown  v.  Elder,  32  Colo.  535,  77  Pac.  856,  Sess.  Laws 
1902,  c.  3,  relating  to  revenue  does  not  eontiiin  more  than  one  sybjecl 
though  it  tazee  imheritancea  bm  well  as  property. 
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Sjl.  3  (Vni,  728).  Limitations — Embezzlement  of  money  order  office 
moneys. 

Distinguished  in  State  v.  Snyder,  182  Mo.  504,  82  8.  W.  24,  66  L.  B* 
A.  490,  special  plea  of  limitations  by  defendant  in  criminal  proseea- 
tion  does  not  entitle  him  to  separate  preliminary  trial  of  plea. 

91  U.  8.  570577,  23  L.  455,  MEYER  v.  AETHUB. 

SyL   1   (Vin,  728).    Duties— Manufactures  of  metal  defined. 

Approved  in  Yon  Bemuth  v.  United  States,  133  Fed.  801,  imita- 
tion silk  yarn  made  from  cotton  waste  dutiable  as  silk  yam. 

91  U.  8.  584586,  23  L.  433,  HALDEMAN  v.  UNITED  STATES.  • 
Syl.  3  (Vm,  729).  Judgment— What  is  nonsuit. 
Approved  in  Wetmore  v.  Crouch,  188  Mo.  655,  87  8.  W.  956,  dis- 
missal for  failure  to  furnish  additional  security  for  costs  is  nonsuit 
within  Bey.  St.  1899,  S  4285,  providing  for  new  action  in  one  year 
after  nonsuit  j  Lindsay  v.  Allen,  112  Tenn.  652,  82  8.  W.  174,  volun- 
tary dismissal  by  consent  is  not  bar  to  another  action. 

SyL  4  (Vin,  729).    Nonsuit  as  bar. 

Approved  in  Lindsay  v.  Allen,  112  Tenn.  652,  653,  654,  82  8.  W. 
174,  voluntary  dismissal  by  consent  is  not  bar  to  another  action. 

91  U.  8.  587-594,  23  L.  328,  TWIN  LICK  OIL  CO.  v.  MABBUBY. 

Syl.  1  (Vin,  730).     Belation  of  director  to  corporation  is  fiduciary. 

Approved  in  In  re  Castle  Braid  Co.,  145  Fed.  230,  235,  upholding 
contract  between  corporation  and  directors  for  purchase  of  latter'* 
stock;  Martin  v.  Santa  Cruz  Water  Storage  Co.,  4  Ariz.  175,  36  Pac. 
37,  action  of  three  of  five  corporation  directors  in  voting  one  of 
themselves  salary  as  secretary  is  void;  McConnell  v.  Combination 
Min.  etc.  Co.,  30  Mont.  258,  104  Am.  St.  Bep.  703,  76  Pac.  200,  hold- 
ing void  resolution  of  four  directors  voting  three  directors  salaries, 
predicated  on  by-laws  previously  passed  by  five  directors  including 
four  first  mentioned. 

Syl.  2   (Vm,  731).     Contracts  between  fiduciaries  are  voidable. 

Approved  in  Beach  v.  McKinnon,  148  Fed.  736,  bill  by  receiver  of 
corporation  against  director  for  accounting  as  to  notes  payable  to 
corporation  and  transferred  to  defendant,  merely  alleging  that  notes 
were  property  of  corporation,  is  insufficient. 

Distinguished  in  Attalla  Iron  Ore  Co.  v.  Virginia  etc.  Coke  Co., 
Ill  Tenn.  534,  77  S.  W.  775,  setting  aside  contract  between  corpora- 
tion and  new  company  secretly  formed  by  its  managers  and  another. 

Syl.   3    (Vni,   732).    Batification   of   contracts   between   fiduciaries. 

Approved  in  Kessler  v.  Ensley  Co.,  129  Fed.  402,  contract  by  which 
officers  have  obtained  property  of  corporation  by  fraud  may  be  rati- 
fied by  directors  and  disinterested  majority  of  stockholders. 
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Syl.  4   (Vm,  732).     Directors  rcpreaent  sharebolders. 

Approved  in  Hearst  v.  Putnam  Mic.  Co.,  28  Utah,  198,  lOT  Am.  St 
Bep.  698,  77  Pac*  757,  66  L.  B,  A.  784,  atockholdere  cannot  in  own 
right  sue  to  set  aside  conveyance  on  ground  of  fraud  giving  rbe  to 
trust. 

Syl.  7  (VllI,  732),  Director's  contract  with  corporation. 
Approved  in  Pacific  Vinegar  etc.  Wks.  v.  Smith,  145  Cal.  369,  104 
Am.  St,  Rep,  42,  78  Pac.  554,  president  of  corporation  cannot  piir* 
chase  notes  payable  to  corporation  and  indorse  them  to  himself  in- 
dividually; Schmttger  v.  Old  Home  etc,  Min,  Co.,  144  Cal.  607,  78 
Pac.  10,  upholding  loan  by  certain  directors  to  corporation  where 
matter  carried  by  euflSeient  vote  of  other  directors,  though  leading 
members  voted  for  transaction;  Griffith  v*  Black  water  Boom  etc,  Co., 
55  W.  Va.  615,  48  8.  E.  446,  69  L.  B.  A.  124,  determining  rule  for 
compensation  where  director  made  contract  with  corporation  which 
waa  partly  executed  and  later  abrogated  by  court  at  luit  of  stock- 
holdem. 

Syl   8    (Vm,   734),     Director   may   purchase   at  foreclosure. 

Approved  in  Bums  v.  Cooper,  140  Fed.  277,  guardian's  sale  of 
ward's  property  under  order  of  court  is  voidable  where  guardian  pro- 
cures sale  for  purpose  of  transferring  title  to  himself;  Marquam  v; 
Boss,  47  Or.  414,  83  Pac.  862,  trust  company  holding  title  in  trust 
to  manage  encumber»d  property  and  making  advance*  under  contract, 
eould  purchase  at  foreclosure  sale  under  prior  mortgage. 

Syl.  9   (Vni,  734).     Laches — Hesciseion  of  contract  for  fraud. 

Approved  in  Arbuckle  v.  Kelley,  144  Fed.  278,  refusing  to  set 
aside  tax  sale  for  irregulnrities  after  lapse  of  eighteen  years  where 
they  have  become  valuable;  Ryason  v,  Dunten,  164  Ind.  96,  73  N.  E, 
77,  applying  rule  where  during  minority  of  cotenant  other  cotenant 
purchased  at  foreclosure  sale;  Sunter  v.  Sunter,  100  Mass,  456,  77 
N.  E.  498,  suit  by  wards  to  set  aside  sale  of  land  by  guardian  in- 
directly to  himself  not  barred  though  not  brought  within  statutory 
time  where  brought  soon  after  learning  uf  fraud;  Brown  v.  Kcmmercr, 
214  Pa.  522,  63  Atl.  823,  six  years*'  delay  in  bringing  suit  to  set 
aside  execution  sale  for  fraud  or  treat  transaction  as  trust  and 
standing  by  while  another  dealt  with  property  in  manner  inconsistent 
with   trust   is   laches. 

Syl.  10  (Vm,  736).  Rescission — Matters  considered  in  determining 
laches. 

Approved  in  Patterson  v.  Hewitt,  11  N.  M.  19,  60  Pac.  556,  55  L. 
B.  A,  658,  applying  rule  where  there  was  eight  years*  delay  in  seek- 
ing to  enforce  trust  in  mining  claimaj  Griffith  v.  Blackwutcr  Boom  Co., 
55  W.  Va.  619,  48  S.  E,  448,  69  L.  B.  A.  124,  determining  rule  for 
iompensation  where  director  made  contract  with  corporation  which 
was  partly  executed  and  later  abrogated  by  court  at  suit  of  sluck- 
holders. 
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Syl.  11  (VIII,  736),  Laches — Fraud — Speculative  delay  not  per- 
mitted. 

Approved  in  Eessler  v.  Ensley,  141  Fed.  160,  where  former  director 
bought  land  of  trustees  of  land  company  to  whom  property  was  con- 
veyed to  sell  to  pay  debts,  and  he  sold  lots,  built  town,  and  made 
improvements,  stockholders  barred,  by  four  years'  delay,  from  setting 
aside  purchase;  Patterson  v.  Hewitt,  11  N.  M.  31,  66  Pac.  651,  55 
L.  B.  A.  658,  applying  rule  to  eight  years'  delay  in  seeking  to  enforce 
trust  in  mining  claims. 

Syl.  12  (VIII,  736).  Fraud — ^Fluctuating  values — Prompt  rescis- 
sion. 

Approved  in  Patterson  v.  Hewitt,  195  U.  S.  319,  49  L.  218,  25  Sup. 
Ct.  35,  affirming  11  N.  M.  26,  33,  66  Pac.  559,  561,  55  L.  E.  A.  658, 
applying  rule  to  eight  years'  delay  in  seeking  to  enforce  trust  in  mining 
claims;  Stevens  v.  McChrystal,  150  Fed.  89,  where  applicant  for  mining 
patent  agreed  to  convey  to  contestant  portion  of  property  on  demand 
for  deed  after  issuance  of  patent  on  payment  of  certain  sum,  five 
years'  delay  in  demand  and  tender  bars  specific  performance;  Socrates 
Quicksilver  Mines  v.  Carr  Realty  Co.,  130  Fed.  298,  64  C.  C.  A.  539, 
applying  rule  where  one  locator  sought  relief  against  other  locators 
of  mining  claim  for  fraud;  Cole  v.  Birmingham  Union  By.  Co.,  143 
Ala.  435,  39  So.  405,  suit  by  stockholder  in  street  railroad  to  set 
aside  sale  of  property  to  another  company  for  its  shares  of  stock 
bought  ten  years  after  transfer  and  two  years  after  knowledge,  is 
barred;  Hall  v.  Nash,  33  Colo.  507,  81  Pac.  251,  applying  rule  where 
stockholder  had  knowledge  of  surrender  of  mining  lease  by  corpora- 
tion and  obtaining  other  leases  in  which  president  was  interested; 
Bridley  v.  Johnson,  11  Idaho,  700,  83  Pac.  931,  applying  rule  where 
one  executed  note  payable  in  one  year  secured  mortgage  on  un- 
patented mine,  and  note  not  paid  for  twelve  years  after  other  party 
had  done  assessment  and  development  work. 

Distinguished  in  Hill  v.  Hall,  191  Mass.  268,  77  N.  E.  837,  where 
elient  sued  attorneys  to  rescind  sale  of  bonds  seven  months  after 
completion  of  transaction  and  within  one  month  after  expiration  of 
option  given  one  of  defendants  to  repurchase  at  higher  price,  action 
not  barred. 

91   U.   S   603-617,   23   L.   405,   OILMAN  v.   ILLINOIS   ETC.   TELE- 
GRAPH CO. 

Syl.  4  (VIII,  738).     Joinder  of  ejectment  and  foreclosure. 

Approved  in  Hatcher  v.  Hendrie  etc.  Supply  Co.,  133  Fed.  271,  68 
C.  C.  A.  19,  under  Colorado  statute  remedy  on  mechanic's  lien  and 
on  debt  may  be  pursued  in  single  action* 
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91   U.   a   618-637,   23   L.   2U,  BOWS  v,   NATIONAL  EXCHANGE 
BANEl 

SyL  3  {Vm,  741),    Invoice  aa  evidence  of  title. 

Approved  in  In  re  Smith  &  Nixon  Piano  Co.,  149  Ted.  113,  con- 

l^itming  contract  whereby  pianos  Bold  to  corporation  under  agreement 

"providiiig  that   corporation  pay  cash  for  each  piano  it   sold,  though 

invoice  recited  that  shipper  Bold  pianos  to  corporation  as  bailment 

and  not  sale;   In  re  Wood,   140   Fed.  964,  where  bankrupt  wrote   to 

claimant  for  articles  to  be  shown  at  fair  and  they  were  billed  to  him 

** subject   to    neit   spring's   terms/'   and   shortly   before   bankruptcy 

demand    made   for   goods    was    refused^    claimant   could    not    recover 

property  from  trustee;  John  Deere  Plow  Co.  r.  McDavid,  137  Fed. 

ISll,   70  C.  0.  A.  422,  construing  contract  consigning  goods  for  sale 

on  commission  under  warranty  for  safety  of  goods  as  one  of  agency 

and  not  conditional  sale;  In  re  Miller,  135  Fed.  869^  where  claimant 

sold  goods  to  bankrupt  who  could  sell  at  his  discretion,  with  option 

to  pay  price  on  goods  eoM  or  return  goods,  claimant  could  not  rfi^ 

cover  unsold  goods  as  against  bankruptcy  trustee. 

Syl.  4  (Vm,  741).    Bill  of  lading— Title  on  payment  of  draft 

Approved  in  Portland  etc.  Co.  v.  British  etc,  Ins.  Co.,  130  Fed.  864, 
1 65  C,  C.  A.  334,  foUowing  rule;  Greenwood  Grocery  Co.  v.  Canadian 
etc.  Elevator  Co.,  72  8.  C.  453,  110  Am.  St.  Eep.  629,  52  8.  E.  192, 
2  L.  B,  A.  (N.  S-)  79^  buyer  has  no  right  to  possession  of  goods  by 
tender  of  less  than  amount  of  draft;  General  Electric  Co.  v.  Southern 
By.,  72  S.  C.  254,  110  Am.  St.  Bcp.  603,  51  S.  E.  696,  where  freight 
shipped  under  bill  of  lading  with  draft  attached^  and  bill  of  lading 
was  to  shipper  *8  order  and  to  notify  third  party,  carrier  could  not 
deliver  freight  to  latter  without  surrender  of  bill  of  lading.  See  105 
Am.  St.   Eep.   366,  368,  note. 

Byl.  5  (VIII,  741)*    Transfer  of  bill  of  lading  passes  titlo;. 

Approved  in  Bush  ▼.  Export  Storage  Co.,  136  Fed.  933,  whert 
manufacturing  corporation  leased  part  of  premises  to  warehouse  com- 
pany and  stored  its  goods  in  such  warehouse,  receiving  receipts  which 
it  pledged^  and  corporation  used  up  goods  and  replaced  them  with 
others,  pledgee  took  good  title;  Mather  v.  Gordon,  77  Conn.  344,  59 
Atl.  425,  where  seller  drew  draft  attached  to  bill  of  lading,  which 
was  discounted  by  plaintiff,  and  on  buyer's  failure  to  accept  goods  or 
pay  draft,  plaintifif  delivered  goods  to  seller  for  resale,  seller's  cred- 
itors could  not  attach  goods;  Mitchell  v.  Baker,  208  Pa.  379,  57  AtL 
761,  where  manufacturer,  under  seller's  direction,  ships  goods  to 
purchaser,  bill  of  sale  being  made  out  in  seller's  name  who  indorses 
it  to  buyer,  title  passes  to  buyer  on  indorsement  of  bill  of  lading  and 
delivery  of  gooda  to  carrier.    See  105  Am.  St,  Bep.  353,  3dS,  note. 
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SjL  11  (Vm,  748).  Bebuttal  of  presomption  m  to  bin  of  lAdis^ 
pusing  title. 

Approved  in  HamUton  t.  BehlitE  Brewing  Co.,  129  Iowa,  182,  lOS- 

K.  W.  442,  faet  that  nonresident  seller  took  biU  of  lading  in  nam* 

of  loeal  agent  who  indorsed  same  and  it  was  sent  with  draft  showin|^ 

.  deliyerj  not  to  be  made  to  bnjer  in  this  state  until  payment,  does  not 

show  as  matter  of  law  that  sale  took  plaee  in  this  state. 

91  U.  8.  638-642,  28  L.  252,  EN0TT8  ▼.  STEABNa 
8yl.  2  (Tm,  744).    Posthomons  ehild— Equitable  eonversion. 
8ee  101  Am.  St.  Bep.  870,  note. 

91  U.  8.  646-656,  28  L.  841,  PHILLIPS  ETC.  CONSTBUCTION  Ca 
T.  SETM0X7B. 

SyL  1  (Vm,  745).    Special  findings  when  not  disturbed  on  appeaL 

Approved  in  Michigan  Home  Colony  Co.  v.  Tabor,  141  Fed.  833^ 

disapproving  practice  of  filing  large  number  of  assignments  of  error. 

Syl.  7  (VUJL,  746).  Contract  requiring  performance  on  certain  day» 
Approved  in  Michigan  Home  Colony  Co.  v.  Tabor,  141  Fed.  836, 
where  contract  for  sale  of  land  required  payment  of  balance  of  pur- 
chase money  on  specified  day  and  that  on  such  payment  vendor  should 
on  demand  thereafter  execute  deed,  vendor  could  not  sue  for  purchase- 
price  without  tendering  deed;  Holliday  v.  Wright,  134  Mich.  611,  9^ 
N.  W.  950,  where  stock  subscriber  tenders  bank  stock  and  demands- 
repayment  pursuant  to  agreement  with  promoter,  it  ia  no  defense  U> 
action  for  money  paid  that  he  has  not  paid  for  stock  as  assessments 
were  made,  as  per  contract,  where  corporation  accepted  payment  after 
delay;  Powers  v.  Bude,  14  Okl.  395,  79  Pac.  94,  applying  rule  to  sal* 
of  landi 

Syl.  8  (Vm,  746).    Waiver  of  nonperformance  on  fixed  day. 

Approved  in  Wing  &  Bostwick  Co.  v.  United  States  fidelity  A  G. 
Co.,  150  Fed.  677,  where  building  contract  does  not  specify  penalty 
for  noncompletion  within  time  limit,  and  time  not  of  essence  of 
contract,  damages  for  failure  to  complete  in  time  is  rental  value. 

91  U.  S.  656-667,  23  L.  336,  NEW  LAMP  ETC.  CO.  v.  ANSONIA 
BBASS  ETC.  CO. 

Syl.  8  (Vni,  749).    Collateral  attack  on  bankruptcy  decree. 

Approved  in  SUvey  v.  Tift,  123  Ga.  808,  51  S.  E.  750,  1  L.  B.  Jl 
(K.  S.)  386,  where  petition  for  involuntary  bankruptcy  set  out 
preferential  transfer  to  certain  firm,  adjudication  is  conclusive  of 
status  of  bankrupt  as  such. 

SyL  14  (Vm,  749).    Statutory  construction — Repugnancy  avoided. 

Approved  in  In  re  United  Button  Co.,  140  Fed.  506,  claim  for  un- 
liquidated damages  resulting  from  injury  to  property  of  another,  not 
reduced  to  judgment,  cannot  be  liquidated  under  Bankr.  Act  1898, 
I  63b. 
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81  U.  8.  667^090,  23  K  200,  458,  FLORIDA  v.  ANDERSON. 

Syl*  7  (Vm,  751)*    Florida  improvement  act — Option  of  truateet. 

Approved  in  Wilson  v.  Mitchell,  43  Fla,  119,  121,  30  So.  706,  707, 
under  Internal  Improvement  Act,  g  3,  where  trustees  exercised  dis- 
cretion to  purchase  and  cancel  bonds  interest  cenBed  to  run  thereon 
unless   interest    coupons   previously   canceled    and   negotiated* 

91  U.  B.  692-703,  23  U  379,  THE  COLORADO. 

8jl  11  (Vin,  753).     CoHiflion— Doty  to  slacken  speed  in  dark. 
Approved  in  Quinette  v.  Bisso,  136  Fed.  831,  69  C.  C.  A.  825,  holding 
tug  ascending  Mississippi  above  New  Orleans  in  fog  at  speed  of  nine 
miles  liable  for  running  down  person  crossing  in  skiff, 

SyL  12   (Till,  754).     Collision — What  is  excessive  speed. 
Approved  in  In  re  Clyde  8.  8.  Co.,  134  Fed.  97,  six  knots  is  excessive 
speed  for  steamer  in  thick  fog  in  frequented  part  of  ocean* 

91  U.  8.  704-712,  23  L.  421,  WARREN  v.  SHOOK. 

SyL  3  (Vni,  754).    Broker  defined. 

Approved  in  Gemundt  v,  Shipley,  98  Md.  662,  57  Atl.  13,  where 
nonresident  owned  property  in  county  which  he  managed  and  collected^ 
rents  from  and  also  from  property  held  as  cotenaot,  receiving  com- 
mission from  cotenant,  be  cannot  be  sued  in  such  county  under  Code, 
art.  75,  f  132,  authorizing  suit  in  county  where  business  carried  on. 

91  U,  %  716-730,  23  L.  454,  NICHOLS  r.  EATON, 

SyL  3  (Vm,  755).  Bankruptcy  trusteeg  to  give  beneficiary  for* 
feited  intefest. 

Approved  in  In  re  McKay,  143  Fed.  673,  where  will  bequeathcfJ 
directed  trustee  to  pay  interest  of  certain  fund  to  wife  and  son  a» 
designated  in  will,  title  to  fund  vested  in  trustee  and  did  not  pasa 
to  bankruptcy  trustee  of  wife  and  son. 

SyL  5  (VIII,  756).    Life  estate— Right  to  rents. 

Distinguished  in  Sprinkle  v,  Leslie,  36  Tex.  Civ.  357,  81  8.  W. 
1018,  where  wOl  gave  devisee  right  to  rent  property  but  prohibited 
sale  of  mortgage  thereof,  and  provided  for  vesting  of  title  in  her 
heirs  after  her  death,  restriction  against  aUenation  ii  void,  though 
devisee  took  only  life  estate. 

Syl,  6  (VIII,  756).     Wills— Debts  of  grantee. 

Approved  in  Mason  v.  Rhode  Island  etc.  Trust  Co.,  T8  Conn*  45, 
61  Atl  58,  construing  will  as  creating  valid  spendthrift  trust  j  Kessner 
V.  Phillips,  189  Mo.  524,  107  Am,  St.  Rep.  368,  88  S.  W.  68,  whera 
deed  conveyed  title  on  condition  that  land  be  not  liable  for  grantee ^» 
debts  contracted  during  specified  term  and  that  grantee  could  nol 
sell  or  encumber  for  certain  period  except  to  will  same,  tpendtkrifl 
trust  not  created. 
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(VllI,  755.)  Miscellaneoufl.  Cited  in  Woodbury  t.  Sparrel  Print, 
187  Mass.  429,  73  N.  E.  548,  under  Bev.  Laws,  e.  159,  §  3,  cL  8, 
authorizing  suit  to  reach,  in  payment  of  debt,  property  fraudulently 
conveyed,  ''debt"  includes  contract  obligations  for  which  amount 
due  not  definitely  ascertained. 


XCn  XTNITED  STATES. 


92  U.  8.  1-10,  23  L.  521,  BLEASB  v.  GABLINGTON. 
Syl.  2  (Vm,  759).    Equity — Examiner  cannot  decide  objections. 

Approved  in  Nelson  v.  United  States,  201  U.  8.  114,  50  L.  685,  20 
8up.  Ct.  358,  immateriality  of  evidence  sought  to  be  elicited  before 
special  examiner  does  not  justify  refusal  to  answer;  Dowagiac  Mfg. 
Go.  V.  Lochren,  143  Fed.  216,  following  rule;  Cassett  v.  Mitchell  Coal 
&  Coke  Co.,  150  Fed.  37,  order  in  action  against  railroad  for  violation 
of  interstate  commerce  act,  requiring  certain  railroad  officials  to  pro- 
duce certain  papers  at  trial,  is  final  decision  reviewable  on  error;  Bank 
of  Bavenswood  v.  Johnson,  143  Fed.  465,  and  In  re  Bomine,  138  Fed. 
839,  both  holding  referee  in  bankruptcy  in  taking  testimony  must 
allow  question  to  be  answered  though  it  is  improper,  and  note  question, 
objection  and  ruling  in  record;  Butte  etc.  Min.  Co.  v.  Montana  Ore 
Purch.  Co.,  139  Fed.  843,  845,  applying  rule  on  taking  depositions  in 
action  at  law;  Perry  v.  Bubber  Tire  Wheel  Co.,  138  Fed.  837,  applying 
rule  where  depositions  taken  under  Bev.  St.,  §  863. 

Syl.  4  (Vin,  759).    Equity — Testimony  must  be  reduced  to  writing. 

Approved  in  New  England  Phon.  Co.  v.  National  Phon.  Co.,  148 
Fed.  324,  witness  whose  testimony  is  being  taken  orally  before  ex- 
aminer cannot  refuse  to  answer  question  on  ground  that  questions  are 
immaterial;  Bank  of  Bavenswood  v.  Johnson,  143  Fed.  466,  and  In  re 
Bomine,  138  Fed.  841,  both  holding  where  objections  to  evidence  be- 
fore referee  sustained,  referee  at  request  of  party  offering  same  need 
not  certify  objections  to  court. 

Syl.  5  (Vm,  759).    Equity — Buled  out  testimony  must  be  in  record. 

Approved  in  Dowagiac  Mfg.  Co.  v.  Lochren,  143  Fed.  213,  214,  215, 
following  rule;  United  Cigarette  etc.  Co.  v.  Wright,  132  Fed.  198, 
applying  rule  to  equity  pleading. 

Distinguished  in  Lacroix  v.  Tyberg,  149  Fed.  782,  on  taking  deposi- 
tions to  be  used  in  contest  before  Patent  Office,  witness  required  to 
answer  questions  where  testimony  may,  on  one  theory  of  case,  be 
relevant;  Independent  B.  P.  Co.  v.  Boorman,  137  Fed.  996,  where  part 
of  answer  in  equity  setting  up  particular  defense  has  been  stricken 
out  on  ground  of  irrelevancy,  court  of  another  district  in  which  testi* 
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mony  ifl   being   taken   before   examiner  will,   cm    objections^   exclude 
testimony  in  support  of  sueh  defense. 

SjL  7  (VHI,  760),    Sale3 — Means  of  knowledge  open  to  both. 

Approved  in  Kimber  v.  Young,  137  Fed.  749,  70  C.  C*  A.  178,  in 
action  for  deceit  in  sale  of  corporation  bonds,  falsitj  of  representa- 
tions that  defendant  knew  bonds  were  good  and  that  they  would  be 
paid  at  maturity  does  sot  create  liability. 

02  0.  S.  10-26,  23  L.  524,  GAINES  v,  FUENTES. 

8yl,  2  (Vm,  760),    Federal  jurisdiction^ — Diverse  citiKenship. 

Approved  in  Peyton  v»  Desmond,  129  Fed.  6,  63  C.  C.  A.  651»  up- 
holding jurisdiction  over  action  for  damages  for  conversion  of  timber 
wrongfully  cut  from  plaintiff's  land. 

SyL  3  (VIII,  760),     Circuit  court's  jurisdiction  on  removal. 

DistingniBbed  in  Cochran  v.  Montgomery  County^  199  U,  S,  269. 
60  L.  187,  26  Sup.  Ct.  59,  holding  decision  of  circuit  court  of  appeals 
final  where  suit  removed  for  local  prejudice, 

SyL  5  (VIII,  761),    Equity  jurisdiction  to  set  aside  probate. 

Approved  in  Medill  v,  Snyder,  71  Kan.  597,  81  Pac,  219,  time  lim- 
ited by  statute  of  wills  for  brlngitig  action  in  district  court  is  not 
extended  by  Code  Civ,  Proc,  §  23. 

Syl.  6  (VIII,  761).    Federal  equity  jurisdiction  to  set  aside  probate. 

Distinguished  in  O'Cnllaghan  v,  O'Brien,  199  U,  8,  104,  109,  50  L. 
109,  110,  25  Sup.  Ct.  727,  diverse  citizenship  does  not  give  federal 
jurisdiction  of  bill  to  declare  nonexistence  of  will  and  nullity  of  its 
state  probate,  where  under  state  law  will  contest  is  ancillary  lo  orig- 
inal probate  proceedings, 

Syl-  7  (VIII,  762),  Removal — Controversy  between  diverse  citizens. 
Approved  in  MadisonviUe  Traction  Co*  v.  St,  Bernard  Min*  Co,,  196 
U.  S,  248,  49  L,  466,  25  Sup.  Ct.  251,  proceeding  in  eminent  domain 
under  Ky.  Stat,,  §|  835-839,  where  requisite  diversity  of  citizenship 
exiBts,  is  removable;  Johnson  v.  Computing  Scale  Co.,  139  Fed,  344, 
where  amount  claimed  in  complaint  in  state  court  is  sufficient  to  give 
federal  jurisdietioo,  plaintiff  catinoi  defeat  jurisdiction  after  removal 
by  affidavit  showing  he  is  entitled  to  Icbb  than  jurisdictional  amount; 
Buckhannon  etc,  B,  Co.  y,  Davis,  135  Fed.  709,  68  C.  C.  A.  345,  order 
requiring  that  suit  against  federal  receiver  to  condemn  crossing  over 
right  of  way  should  be  brought  in  federal  court  does  not  interfere 
with  state's  right  of  eminent  domain;  Barber  Asphalt  etc.  Co,  v, 
Morris,  132  Fed.  949,  67  L.  E,  A.  761,  60  C.  C.  A.  55,  Buluth  charter 
relating  to  appeals  from  allowance  or  rejection  of  claims,  does  BOt 
restrict  federal  jurisdiction  to  enforce  judgments  on  such  claims. 

92  tJ.  S.  27-31,  23  L.  597,  HALL  v.  UNITED  STATES. 

(vm,  765.)  MiflcellaneouB.  Cited  in  United  States  v.  Foreman, 
6  Okl.  253,  48  Pac.  97|  one  suing  government  in  territorial   court  to 
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recover  money  paid  for  land  on  which  entry  erroneously  allowed  and 
afterward  canceled  need  not  show  surrender  of  duplicate  receipt  and 
relinquishment  of  claims  to  land. 

92  U.  S.  41-49,  23  L.  646,  B0BERT8  v.  UNITED  STATES. 

Syl.  1  (Vlil,  706).  Compensation  for  services  rendered  at  official's 
request. 

Approved  in  Slavens  v.  United  States,  196  U.  S.  238,  49  L.  461,  25 
Sup.  Ct.  229,  mail  contractor  not  entitled  to  extra  compensation  for 
services  outside  terms  of  contract  performed  on  unauthorized  demand 
of  postmaster,  where  on  Postmaster  General 's  protest  he  was  relieved 
from  such  services. 

92  U.  S.  73-77,  23  L.  697,  SHUEY  v.  UNITED  STATES. 

Syl.  3  (Vni,  768).  Be  ward  for  arrest  and  for  information  leading 
to  arrest. 

Approved  in  McClaughry  v.  King,  147  Fed.  465,  affirming  135  Fed. 
196,  reward  for  arrest  of  each  of  parties  convicted  of  certain  crime, 
is  not  earned  by  merely  giving  information  which  leads  to  arrest; 
Smith  V.  Vernon  County,  188  Mo.  506,  107  Am.  St.  Bep.  324,  87  8. 
W.  950,  70  li.  B.  A.  59,  where  reward  offered  for  '^  apprehension  and 
conviction,"  one  apprehending  felon  and  turning  him  over  to  officer 
who  testified  at  trial  from  which  conviction  resulted  earned  reward; 
Balls  County  v.  Stephens,  104  Mo.  App.  119,  78  S.  W.  292,  where  one 
knowing  of  crime  and  of  reward  for  apprehension,  arrest  and  con- 
viction, located  suspect  and  telegraphed  sheriff  to  arrest  him,  which 
was  done,  and  he  was  turned  over  to  informant  who  elicited  con- 
fession, informant  entitled  to  reward  as  against  sheriff;  dissenting 
opinion  in  McClaughry  v.  King,  147  Fed.  469,  majority  holding  re- 
ward for  arrest  of  each  of  parties  convicted  of  certain  crime,  not 
earned  by  merely  giving  information  as  to  whereabouts  of  suspect. 

92  U.  S.  85-90,  23  L.  561,  CHEATHAM  v.  UNITED  STATES. 

Syl.  2  (VIII,  769).     Becovery  of  taxes  paid  not  of  right. 

Approved  in  Christie  Street  Com.  Co.  v.  United  States,  129  Fed. 
508,  where  petition  for  recovery  of  taxes  paid  under  duress  shows  that 
plaintiff  had  appealed  to  Internal  Bevenue  Commissioner  for  redress, 
action  is  subject  to  limitations  imposed  by  Bev.  St.,  §§  3226,  3227. 

Syl.  3  (Vni,  770).     Courts  cannot  control  tax  collection. 

Approved  in  Christie  Street  Com.  Co.  v.  United  States,  129  Fed.  508, 
denying  circuit  court's  jurisdiction  under  Corap.  St.  1901,  p.  752, 
over  action  to  recover  tax  exacted  under  duress;  McConnel  v.  Hamp- 
ton, 164  Ind.  549,  73  N.  E.  1092,  refusing  to  enjoin  assessor  from 
placing  on  tax  duplicate  assessments  for  property  omitted  in  past  years 
where  assessor  had  initiated  proceedings  therefor. 
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92  U.  a  90-93,  23  L.  678,  WALKEK  v.  SAUVINET. 

&yl  2   (Vm,  770).    Juiy  trial  sot  privilege  of  citizenablp. 

Approved  in  Tilley  v.  Cox,  119  Ga.  870,  47  8,  E.  221,  upholding  Civ, 
Code,  1S95,  §  5331,  autliorisdng  court  to  direct  jury  where  there  ia  no 
conflict  in  evidence;  Light  v.  Canadian  County  Bank,  2  Okl.  550,  37 
Pac.  1077,  upholding  atatutory  proceedings  for  arrest  and  bail  of 
debtors;  Gunn  v.  Uaion  E.  B,  Co.,  27  B.  I.  322,  62  AtL  119,  upholding 
Gen.  Lawi  1896,  c.  251,  §  11,  authorising  aupreme  court  to  direct 
judgment  without  further  trial  by  jury. 

SyL  3  (Vni,  771).     When  due  process  complied  with. 

Approved  in  St.  Louis  v*  Gait,  179  Mo.  17,  77  8.  W.  879,  63  Lu  B. 
A.  778,  upholding  ordinance  prohibiting  one  from  permitting  growth 
of  weeda  on  his  premiaca. 

Syl,  i  (Vni,  771).  What  is  due  procesa  of  law  in  atatea* 
Approved  in  In  re  Francis,  136  Fed.  913,  under  Bankr  Act  1898, 
{  2,  aubd.  3,  where  it  ia  alleged  that  debt  for  which  bankrupts  liabla 
created  by  fraud,  that  two  had  abaconded  and  other  in  jail,  appoint* 
ment  of  receiver  before  adjudication  without  notice  to  incarcerated 
bankrupt,  ia  due  process;  Wenham  v,  State,  65  Neb,  402,  91  N.  W. 
423,  5S  L.  B.  A.  825,  upholding  act  of  1889,  regulating  houra  of  labor 
»of  females  employed  in  certain  lines  of  work. 

92  U.  a  93-101,  23  L,  699,  MAOEE  v.  MANHATTAN  LIFE  INS.  CO. 
Syl.   1   (VIII,  772).     Fraud  vitiatea  aurety'a  contract 
Approved    in    Orleans    etc.    By.    Co.    v.    International    Const.    Co., 

113  La.  413,  37  So»  11,  aurety  released  by  change  in  contract  with 

reference  to  work. 

Syl  2  (Vni,  773).  Surety's  defense  after  losa — Fincta  within 
knowledge. 

Approved  in  American  Bonding  Co.  v.  Pueblo  Inv.  Co.,  150  Fed.  23, 
surrender  of  premises  by  lessee  during  term  does  not  relieve  surety 
from  liability  for  matured  obligations;  Keed  v.  Munn,  148  Fed.  701, 
refusing  to  enforce,  for  laches,  trust  with  reference  to  mining  claima. 

SyL  3   (Vm,  773).    Principal  and  surety — Disclosures  recjuired. 

Approved  in  Watertown  Savings  Bank  v.  Mattoon,  78  Conn.  394, 
•02  AtL  624,  where  sureties  on  bank  officiart  bond  did  not  sign 
-at  request  of  directors,  fact  that  directors  knew  of  prior  embeKde- 
ment  of  which  they  did  not  inform  sureties,  does  not  release  them; 
Sherman  v.  Harbio,  125  Iowa,  181,  100  N.  W.  631,  where  mutual  life 
association  not  asked  by  surety  as  to  president 'a  past  conduct,  asso- 
ciation not  guilty  of  fraudulent  concealment  avoiding  bond;  Wright  v. 
<}erman  Brewing  Co.,  103  Md.  380,  C3  Atl  808,  fraudulent  conceal- 
ment of  fact  that  principal  while  in  employ  of  obligee  had  committed 
forgeryi  ia  no  defense  to  action  ou  boud. 
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92  U.  8.  101-105,  23  L.  471,  NEBLETT  v.  MACFARLAND. 

Syl.  2  (Vm,  774).  Depreciation  of  property  fraudulently  eon- 
veyed. 

Approved  in  Green-Duvergey,  146  Cal.  389,  390,  80  Pac.  238,  239^ 
where  one  from  whom  conveyance  obtained  by  fraud  gave  notiee 
of  rescission  imjnediately  oh  discovery  of  fraud  and  tendered  back 
certificate  of  deposit  he  bad  received  as  consideration,  he  was  entitled 
to  rescission  on  tendering  back  amount  of  certificate. 

92  U.  8.  107-111,  23  L.  486,  8T0TT  v.  EUTHEBFOED. 

8yl.  1  (Vin,  774).    Lease— " Grant "  and  "devise"  construed. 

Approved  in  8henk  v.  8tahl,  35  Ind.  App.  497,  74  N.  E.  540,  word» 
'' granted  and  leased"  in  contract  relating  to  land  for  gas  wells,, 
being  merely  covenant  for  quiet  enjoyment,  contract  is  lease. 

92  U.  8.  116121,  23  L.  488,  KITTEEDGE  v.  EACE. 

8yl.  3  (Vm,  775).  Pendency  of  equity  suit — Abatement  of  law 
action. 

Approved  in  Cheshire  Prov.  Inst.  v.  Anglo-American  etc.  Co.,  132  Fed. 
969, 66  C.  C.  A.  122,  judicial  proceedings  by  bank  commissioners  under 
state  law  to  wind  up  bank  in  which  assignee  is  appointed,  do  not 
dissolve  corporation  so  as  to  preclude  federal  judgment  against  bankp 
Thiel  Detective  etc.  Co.  v.  McClure,  130  Fed.  57,  where  at  time 
creditor  of  decedent  filed  federal  bill  for  accounting  by  executor^ 
state  suit  for  similar  purpose  had  been  filed,  to  which  complainant 
not  made  party,  federal  bill  not  maintainable. 

Syl.  4  (Vni,  775).     Costs  in  equity. 

Approved  in  Western  Coal  etc.  Co.  v.  Petty,  132  Fed.  604,  where 
federal  suit  against  two  defendants  as  joint  trespassers  was  dis- 
missed as  to  one  for  want  of  jurisdiction,  and  plaintiff  sued  him  in 
state  court,  securing  judgment,  which  was  paid,  and  defendant  in. 
federal  court  secured  dismissal  on  filing  amended  answer  settincc  up 
such  payment,  such  defendant  entitled  to  costs;  Consolidated  etc.  Min. 
Co.  V.  Baker,  131  Fed.  991,  plaintiff  in  ejectment  for  mining  prop- 
erty and  also  in  equity  to  enjoin  trespass  by  same  defendant,  recover- 
ing in  both  cases,  entitled  to  costs  in  both,  though  it  only  recovered 
as  to  part  of  ground. 

Distinguished  in  Nutter  v.  Brown,  58  W.  Va.  240,  52  S.  E.  90,  1  L. 
'E.  A.  (N.  8.)  1083,  decree  in  equity  respecting  allowances  of  expenses 
and  compensation   of   receiver   appealable. 

92  U.  8.  122-129,  23  L.  679,  FIRST  NAT.  BANK  v.  NATIONAL  EX- 
CHANGE  BANK. 

8yl.  1  (Vm,  776).     Implied  powers  of  national  banks. 
See  111  Am.  8t.  Rep.  318,  note. 
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Sjl  4  (Vnif  777).     National  bank  cannot  deal  in  stocks* 
Approved  in  First  Nat.  Bank  v.  Converse,  200  U.  S,  439,  50  L,  542, 
26  Sup.   Ct.   306,  iiational   bank   cannot  take   in   exchange   for   debt 
against  insolvent  corporation^  stock  in  corporation  organissed  to  biajr 
and  sell  assets  of  insolvent  corporation. 

87L  3  (VHT,  777).  National  bank's  conipromiae  hy  taking  stock. 
Approved  in  Westminster  Bank  v.  New  England  etc.  Works,  73 
N.  H,  476,  in  Am.  St.  Bep.  640,  62  Atl.  974,  foUowing  rule;  Morris 
r.  Third  Nat  Bank,  142  Fed.  32,  national  bank  which  has  become 
owner  of  notes  secured  by  mortgage  may  agree  with  holders  of  con- 
flicting mortgages  to  represent  all  in  action  to  enforce  security,  re- 
■pec live  rights  in  property  to  be  determined  later;  fidelity  Ins,  Co. 
V.  German  8a v.  Bank,  127  Iowa,  598,  103  N.  W.  060,  insurance  com- 
pany may  accept  stock  in  bank  as  reorganized,  in  payment  of  part  of 
deposit  in  insolvent  bank,  though  acquisition  of  stock  outside  of 
•cope  of  business;  Hill  v.  Shilling,  69  Neb,  157,  95  N.  W.  26,  applying 
rule  to  savings  bank;  dissenting  opinion  in  First  Nat.  Bank  v.  Con- 
verse, 200  U.  S.  441,  60  U  543,  26  Sup.  Ct.  306,  majority  holding 
natioDal  batik  cannot  take  in  exchange  for  debt  of  insolvent  corpora^ 
tion,  stock  in  corporation  organized  to  buy  and  sell  assets  of  insolvent 
corporation^ 

DisttBguished  in  Merchants'  Nat.  Bank  v.  Wehrmann,  202  U.  S.  300, 
50  L.  1040,  26  Sup.  Ct.  613,  national  bank  cannot  become  absolute 
owner,  in  satisfnction  of  debt,  of  shares  represented  by  transferablft 
certificates  in  land  partnership. 

da  U.  8.  142-156,  23  U  701,  MARKET  v.  LANGLEY, 

8yL  2  (VI IT,  779).     Power  requiring  cash  sale — I>eparture  beneficial. 

Approved  in  Green  Real  Estate  Co.  v.  St.  Louis  Mut.  House  Bldg. 

Co.,  Id6  Mo.  372,  ©3  S,  W.  1115,  fact  that  purchaser  at  sale  by  trustee 

in  deed  of  trust  did  not  pay  all  of  money  for  several  days  did  not 

make  it  sale  on  credit,  in  violation  of  deed  requiring  sale  for  canh; 

Syl.  5  (Vin,  779).     Liens  attach  to  proceeds  of  sale  of  property. 
Approved  in  Hagerstown  v.  Groh,  101  Md*  564,  61  Atl.  469,  mort- 
gagee who  is  satisfied  with  award  made  in  condemnation  proceedings 
affecting  property  may  file  bill  in  equity  to  establish  his  claim  against 
fund  awarded  as  damages. 

92  U*  8.  156-161,  23  L.  537,  TERRY  v.  TUBMAN. 
Syl.  3  (Vin,  780).     Stockholder's  liability  enforceable  in  equity. 
Distinguished  in  Miller  v.  Smith,  26  B.  I.  150,  58  Atl.  635,  66  L.  R. 
A.  473,  equity  suit  by  creditors  of   Colorado  corporation  on  behalf 
of  themselves  and  others  who  may  come  in,  to  enforce  stocliholder'f 
double  liability  under  1  Mills  Ann.  St.  Colo,  §  533,  not  tnainiaiuableu 
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8yl.  4  (VIII,  781).    Limitations  against  bank  stockhoWer 's  liabiUty. 

Approved  in  Bennett  v.  Thorne,  36  Wash.  265,  78  Pac.  940,  68  L. 
B.  A.  113,  action  against  bank  stockholders  for  additional  liability 
accrues  on  insolvency  of  bank  and  must  be  enforced  within  six  years. 

92  U.  S.  171-175,  23  L.  469,  CAEEY  v.  BEOWN. 

Syl.  1  (Vni,  782).    Cestui— Necessary  party— Trustee 's  suit. 

Approved  in  Woodward  v.  Davidson,  150  Fed.  844,  where  railroact^ 
appointed  trustee  to  acquire  realty  for  it,  and  he,  through  broker,  ob- 
tained contract  for  purchase  of  land  running  to  other  brokers, 
and  contract  assigned  to  him,  he  could  sue  in  his  own  name  for 
specific  performance  to  use  of  railroad;  In  re  E.  T.  Kenney  Co.,  136 
Fed.  455,  where  creditors  of  bankrupt,  before  bankruptcy,  assigned 
claims  to  committee  in  trust  to  purchase  property  and  sell  same  for 
benefit  of  assignees,  latter  could  not  prove  equitable  interest  as 
claims  against  bankrupt  estate;  Virginia  etc.  Power  Co.  v.  Fisher, 
104  Va.  133,  136,  51  S.  E.  202,  203,  bondholder  cannot  sue  to  fore- 
close mortgage  unless  trustee  has  been  requested  and  neglected  so  to 
do,  or  cannot  act. 

92  U.  S.  176-179,  23  L.  480,  BAKEE  v.  WHITE. 

Syl.  1  (VIII,  786).    Final  judgment — Eeversal  and  ordering  new  trial. 

Approved  in  Clement  ▼.  Wilson,  135  Fed.  750,  68  C.  C.  A.  387,  fol- 
lowing rule. 

92  U.  8.  179-183,  23  L.  542,  BURBANK  v.  BIGELOW. 

Syl.  1   (VIII,  783).    Bankruptcy — Jurisdiction  of  circuit  court. 

Approved  in  In  re  Owings,  140  Fed.  741,  bankruptcy  court  cannot 
allow  bankrupt  domiciled  in  district  homestead  in  lands  situated  in  an- 
other district;  In  re  Benedict,  140  Fed.  59,  bankruptcy  court,  may, 
where  receiver  appointed  in  another  district,  appoint  ancillary  receiver 
to  preserve  property  in  its  district. 

92  U.  S.  183-186,  23  L.  481,  SMITH  v.  VOGES. 

Syl.  1  (Vin,  784).     Fraudulent  conveyance  by  husband  to  wife. 

Approved  in  Aldous  v.  Olverson,  17  S.  D.  200,  95  N.  W.  920,  con- 
veyance by  husband  to  wife,  duly  recorded  and  not  made  with  intent 
to  defraud  subsequent  creditors,  cannot  be  attacked  by  them,  though 
it  is  in  fraud  of  existing  creditors. 

92  U.  S.  214-256,  23  L.  563,  UNITED  STATES  v.  REESE. 

Syl.  4  (VIII,  789).  Discrimination  prohibited  by  fifteenth  amend- 
ment. 

Approved  in  Porter  v.  Commissioners  Kingfisher  Co.,  6  Okl.  556,  51 
Pac.  743,  holding  void  act  of  1897,  providing  for  election  of  separate 
school  boards  for  whites  and  negroes  within  each  school  district;  Pope 
▼.  WiUiams,  98  Md.  71,  103  Am.  St.  Rep.  379,  56  Atl.  545,  66  L.  B.  A. 
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398,  upbuMIng  aet  of  1902,  providitig  tbat  no  one  comiog  from  another 
state  can  register  aa  voter  until  one  jear  after  declaration  of  intent 
to  become  voter. 

SyL  2   (Vinj  788)*    ImraumtieB,  how  protected. 

Approved  in  Kentucky  v.  Powers,  201  U.  8*  27,  50  L.  645.  26  Snp.  Ct. 
387,  denial,  in  summoning  or  irapaneliDg  jurors,  of  equal  rights  secured 
by  federal  law  to  accused,  give  right  of  removal;  Ex  parte  Riggins,  134 
Fisd.  422,  refusing  to  discharge  on  habeas  corpus  one  indfcted  for  con- 
spiracy under  Be  v.  St.,  §§  5508,  5509,  in  lynching  negro  accused  of 
crime  to  prevent  his  enjoyment  of  constitutional  righta;  Smiley  T. 
Kansas^  196  U.  S.  455,  49  L.  550,  25  Sup.  Ct  289.  arguendo. 

SyL  3  (VUI,  788).  Fifteenth  amendment  confers  no  right  of  suf- 
frage. 

Approved  in  State  v.  Weber.  96  Minn.  430,  105  N,  W.  493,  upholding 
constitutional  provision  limiting  suffrage,  as  respects  naturalized  cit- 
izens, to  such  as  are  admitted  three  mouths  prior  to  election. 

Syi  6  (VIII,  789).  Penal  act  partly  void,  void  in  totO» 
Approved  in  United  States  v.  Ju  Toy,  198  U.  8.  262,  49  L.  1044,  25 
Sup.  Ct.  644,  upholding  Comp.  St,  1901,  p.  1303,  making  decision  of 
appropriate  department  on  right  of  Chinese  to  enter  conclusion  on 
federal  eourts  in  habeas  corpus;  Brooks  v.  Southern  Pac.  Co.,  148  Fed. 
994,  and  Howard  v.  Illinois  C.  E.  Co.,  148  Fed.  1004,  both  holding  void 
federal  employees'  liability  act  of  1906;  Cella  Com.  Co.  v.  Bohlitiger, 
147  Fed.  423,  425,  holding  void  Ark.  act  of  1901,  authorizing  personal 
judgment  against  foreign  corporation  on  cause  of  action  in  favor  of 
resident  on  service  of  summons  on  state  auditor,  aa  to  corporations 
doing  business  in  state;  McDonald  v.  Southern  Eicp.  Co.,  134  Fed. 
289,  holding  void  3.  C.  act  of  1904,  prohibiting  shipment  of  shad  beyond 
limits  of  state;  State  v.  Cudahy  Packing  Co.,  33  Mont,  187,  190,  191, 
82  Pac.  835,  836,  837,  holding  void  Pen.  Code,  5  321,  prohibiting  com- 
binations to  fix  prices,  and  Pen.  Code,  §  325,  ejcompting  persona 
engaged  in  agriculture  or  horticulture* 

92   U.   S.   259-275,   23  L.  543,   HENDERSON  ▼.   MAYOR   OF   NEW 
YORK. 

SyL  1  (VIII,  791).     EfiTect  determines  constitutionality  of  statute. 

Approved  in  Ex  parte  Baklpy,  148  Fed.  62,  parents  of  minor  under 
eighteen  who  has  enlisted  in  navy  without  their  consent  are  entitled 
to  bis  discbarge  on  habeas  corpus;  Myers  v.  United  States,  140  Fed. 
650,  action  of  Quebec  in  imposing  license  fee  for  cutting  wood  on 
public  lands  which  is  reduced  when  wood  is  made  into  pulp  in  Canada, 
is  imposition  of  export  duty  within  Tariff  Act  1897,  c.  11,  §  1,  sched. 
M,  par.  393,  providing  for  countervailing  duty;  dissenting  opinion  In 
Pabst  Brewing  Co.  v.  Cren.nhaw,  198  U.  S.  39,  49  L.  9»,  25  Sup.  Ct. 
552,  majority  upholding  Missouri  state  imposing  inspection  fee  on  mM 
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liquors  shipped  from  other  states  and  held  there  for  sale  and  eon-^ 
sumption. 

SjL  2  (Vllly  792).    Immigrant  per  capita  tax  on  shipowners. 

Distinguished  in  Harrell  v.  Speed,  113  Tenn.  229,  106  Am.  St.  Bep. 
814,  81  S.  W.  841,  one  running  bar  on  boat  plying  between  Arkansas 
and  Tennessee  is  subject  to  tax  inposed  by  Tennessee  statute  for 
running  bar  while  vessel  is  at  Tennessee  landing. 

SyL  4  (VIII,  793),  Police  power — Regulation  of  interstate  com- 
merce. 

Approved  in  Northern  Securities  G6.  v.  United  States,  193  U.  8.  336^ 
48  L.  700,  24  Sup.  Ct.  436,  combination  by  stockholders  in  two  com- 
peting interstate  railways  to  form  stockholding  corporation  which 
should  require,  in  exchange  for  its  own  stock,  controlling  interest 
in  each  railroad,  violates  anti-trust  act  of  1890;  McDonald  v.  Southern 
Exp.  Co.,  134  Fed.  288,  holding  void  S.  G.  act  of  1904,  prohibiting  ship- 
ment of  shad  beyond  limits  of  state;  Hall  v.  Chicago  etc.  By.  Co.,  149 
Fed.  566,  arguendo. 

SyL  6  (Vm,  795).    Immigrant  laws  exclusively  for  Congress. 

Approved  in  Globe  Elevator  Co.  t.  Andrew,  144  Fed.  883,  holding 
void  Laws  Wis.  1905,  p.  37,  c.  19,  providing  for  inspection,  grading 
and  weighing  of  grain  at  Superior,  and  prohibiting  sales  under  Minne- 
sota grades. 

92  U.  8.  275-281,  CHY  LUNG  v.  FBEEMAN. 

Syl.  4  (Vm,  796).  Commerce — ^Bequiring  immigrant  bond  of  ship- 
owners. 

Approved  in  McDonald  v.  Southern  Exp.  Co.,  134  Fed.  288,  holding 
void  S.  C.  act  of  1904,  prohibiting  shipment  of  shad  beyond  limits 
of  state. 

92  U.  S.  281-285,  23  L.  707,  UNITED  STATES  v.  BOSS. 

Syl.  2  (Vin,  798).  Circumstantial  evidence  must  prove  circum- 
stances. 

Approved  in  Vernon  v.  United  States,  146  Fed.  125,  126,  holding 
evidence,  in  prosecution  for  bribery  under  Rev.  St.,  §  5451,  insuffi- 
cient to  warrant  finding  that  defendant  made  promise  or  gave  money 
to  officer  to  affect  official  action,  or  to  prove  offense  committed  in  dis- 
trict; United  States  etc.  Guaranty  Co.  v.  Des  Moines  Nat.  Bank,  145 
Fed.  279,  presumption  of  innocence  of  others  having  access  to  cash 
is  not  sufficient  to  raise  inference  that  principal  on  surety  bond  was 
negligent  or  dishonest;  State  v.  Kelly,  77  Conn.  271,  58  Atl.  707, 
where  defendant  accused  of  poisoning  wife  claimed  suicide,  evidence  that 
she  at  times  was  despondent  and  said  she  had  stomach  trouble  and  no  de- 
rire  to  live,  m  inadmissible;  Young  v.  Montgomery,  161  Ind.  70,  67 
N.  E.  685,  upholding  instruction  in  will  contest  withdrawing  issue  as  to 
nndue  influence;  Western  Travelers'  Ace.  Assn.  v.  Holbrook,  65  Neb. 
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472,  91  N.  W.  277,  where  circumstantial  evidence  ahowed  that  person 
has  been  injured  by  falling  from  dangerous  height,  it  is  presumed  that 
fall  was  accidental;  East  Tennessee  etc.  E.  B,  Co.  v.  Lindamaod,  111 
Tenn.  473  474,  78  S.  W.  103,  where  there  is  no  evidence  of  natitfa 
of  defect  in  brake  which  caused  it  to  lurch  forward  while  being  set, 
thereby  injnring^  brakeman,  expert  evidence  that  certain  enumerated 
defects  would  cause  such  lurch  is  inadmissible;  Gulf  etc.  By.  ▼.  Mat* 
thews,  32  Tex,  Civ.  145,  73  S.  W.  418,  holding  evidence  in  actioo 
against  railroad  for  death  of  ©ne  run  over  by  train  showed  deceased, 
when  struck,  was  lying  on  track  and  not  walking. 

Distinguished  in  Bryan  v.  United  States,  133  Fed.  501,  60  C.  C*  A.  399, 
■where  indietment  charged  in  one  count,  passing  of  counterfeit  5-cent 
piccea,  and  in  other  possession  of  molds  for  counterfeiting  25'Cent 
pieces,  diamissal  of  latter  does  not  necessitate  exclusion  of  evidence  of 
^ding  25-cent  molds  in  possession  of  defendant. 

SyL  3    (VIII,  799).     Presumption  that  officers  perform  duties. 

Approved  in  Davis  v»  Movies,  76  Vt.  36,  56  Atl.  177^  petition  to  legis- 
lature  for  grant  of  lands  reciting  confiscation  of  lands  hj  state,  and  acts 
granting  land  also  reciting  confiscation,  not  evidence  of  confiscation. 

92  U,  8.  286-288,  23  L.  709,  NEW  YORK  LIFE  INS.  CO.  v*  HENDBEN. 
SyL  1  (VHI,  800).     Federal  question — State  decision  on  general  law. 
See  97  Am.  St.  Kep.  720,  note. 

02  U.  8.  289  299,  23  U  910,  TOWNSHIP  OF  ELMWOOD  v.  MARCY. 

Syl,  2  (VIII,  800),     Fol]i>wing  state  statutory  construction. 

Approved  in  City  of  Sioux  Falls  v.  Farmers'  Loan  etc.  Co.,  136  Fed. 
730,  69  C.  C,  A.  373,  where  in  suit  to  restrain  city  from  constructing 
waterworks,  complainant's  rights  were  acquired  under  city  contract, 
federal  courts  follow  state  court  constructioo  of  state  laws  with  refer- 
ence to  city's  power  to  increase  debt  to  construct  waterworks. 

92  U.  8.  307-315,  23  L.  552,  COMMISSIONERS   OF  LAEAMIE  CO. 
T.  ALBANY  CO, 

SyL  1   (VIIT,  802).     What  are  municipn!  corporations. 

Approved  in  Lincoln  Co.  v.  Brock,  37  Wash.  17,  79  Pac.  478,  county  is 
municipal  corporation  within  constitutional  provision  prohibiting  appro* 
priation  of  right  of  way  for  use  of  corporations  other  than  munieipal 
until  fuU  compensation  made;  dissenting  opinion  in  Allen  v.  Reed,  10 
Okl.  134,  149,  63  Pac.  870,  875,  majority  holding  void  St.  1893,  c.  23, 
relating  to  change  of  county  seats. 

8yl.  3  (Vm,  803).    Alteration  of  municipal  charters. 

Approved  in  Attorney  General  v.  Lowrey,  199  U.  8.  239,  50  L*  170, 
26  Sup.  Ct,  27,  upholding  Mich.  Laws  1901,  No.  315,  relating  to  sehool 
districts;  Worcester  v.  Worcester  etc.  St,  Ry,  Co.,  190  U.  S.  549,  49 
li,  595,  25  Sup.  Ct.  327,  upholding  Mass.  Laws  1898,  c.  578,  abrogating 
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provisioxis  of  contract  between  street  railwaj  and  city  with  reference  to 
paving  of  streets  through  which  company  has  franchise. 

8jl.  4  (VIII,  803).    Municipal  corporations  are  public  corporations. 

Approved  in  Saginaw  County  Suprs.  ▼.  Hubinger,  137  Mich.  76,  100 
N.  W.  263,  upholding  Loc.  Acts  1901,  p.  114,  No.  335,  providing  for 
county  road  system  in  certain  county  and  impliedly  repealing  act  of 
1895,  providing  for  township  road  systems. 

Syl.  5  (Vni,  803).    Division  of  municipality— Debts  of  old. 

Approved  in  Planters '  etc.  Bank  v.  Huiett  Tp.,  132  Fed.  628,  fact  that 
after  township  issued  bonds  it  was  transferred  to  new  county  does  not 
affect  liability  of  its  people  or  property  for  payment  of  bonds;  Taylor 
T.  Pine  Grove  Township,  132  Fed.  567,  where  after  issue  of  township 
bonds,  boundaries  changed  so  as  to  include  new  territory,  all  territory 
and  property  therein  is  liable  for  payment  of  bonds;  8hoshone  County 
V.  Thompson,  11  Idaho,  143,  81  Pac.  76,  under  9  5  of  Act  of  1903^ 
annexing  part  of  Shoshone  county  to  Nez  Perce  county,  tax  sale  eer- 
tiflcates  and  tax  deeds  and  delinquent  taxes  belong  to  Shoshone  county ; 
Little  Bock  v.  North  LitUe  Bock,  72  Ark.  202,  79  8.  W.  787,  arguendo. 

92  U.  8.  815-320,  23  L.  515,  EEPUBLICAN  EIVEB  BEIDGE  CO.  ▼. 
KANSAS  ETC.  BY.  CO. 

Syl.  2  (VIII,  805).    Beview  of  evidence  in  state  court's  record. 
Approved  in  Clipper  Min.  Co.  v.  Eli  Min.  etc.  Co.,  194  U.  S.  222,  48 
L.  948,  24  Sup.  Ct.  632,  applying  rule  to  validity  of  placer  mining  claim. 

92  U.  S.  327-330,  23  L.  511,  BEOWN  v.  ATWELL. 

Syl.  1  (VIII,  807).     Becord  must  show  federal  question  decided. 

Approved  in  Mathew  v.  Wabash  By.  Co.,  115  Mo.  App.  481,  81  8.  W. 
648,  error  to  federal  supreme  court  lies  in  action  for  injuries  to  pas- 
senger on  interstate  railroad  where  defendant  alleged  it  had  equipped 
engines  and  cars  with  automatic  couplers  and  wheel  brakes  required 
by  interstate  commission  and  that  such  equipment  increased  hazard. 

92  U.  S.  330-342,  23  L.  556,  ANGLE  v.  NOBTHWESTEBN  MUT.  LIFE 
INS.  CO. 

Syl.  2  (VIII,  808).     Notes— Implied  authority  to  fill  blanks. 

Approved  in  Theard  v.  Gueringer,  115  La.  247,  38  So.  981,  where 
owner  and  payee  of  note  for  $2,600,  indorsed  by  her  in  blank,  left  it  with 
notary  who  sold  it  for  $2,000,  and  mortgage  security  sold  by  owner, 
purchaser  depositing  amount  of  note  in  court,  purchaser  of  note  limited 
to  $2,000  of  fund;  Smith  v.  Willing,  123  Wis.  382,  101  N.  W.  694, 
where  note  on  printed  form  had  name  of  payee  blank,  not  negotiable 
though  it  contained  provision  for  confession  of  Judgment  in  favor  of 
bolder. 
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8jl.  3  (VIII,  809),     Alteration  of  instruments  avoids  them. 
Approved  in  Hecht  v.  Shetiuors,  126  Wis.  30,  105  N,  W.  310,  Laws 
1899,  p.  681,  c.  356,  declariDg  materially  altered  note  valid  in  bandi 
of  holder  in  due  conrse  not  connected  with  alteration,  does  not  apply 
to  altered  note  transferred  before  act  took  effect. 

92  U.  a  347-358,  23  L,  719,  RECHENDORFEB  t.  PABEE, 

8yL  1   (Till,  811).     Concluaiveness  of  allowance  of  patent  shows. 
Approved  in  Los  Angeles  Art  Organ  Co,  v.  Aeolian  Co.,  143  Fed,  884, 
holding  Tremaine  &  Pain  patent  No.  552,796,  for  improvementB  in  me- 
chanical musical  instruments,  infringed  by  Fleming  patent  No*  659^442. 

8yL  2  (VIII,  811).     Patentability  of  combination. 

Approved  in  Thomas  v.  St.  Louis  etc.  R.  Co,,  149  Fed,  755,  holding 
void  Thomas  patent  No.  570,148,  for  car  truss;  American  Choc.  Mach. 
Co.  T.  Helmstetter,  142  Fed.  9S0,  holding  Holmes'  patent  No.  592,205, 
for  chocolate  dipping  machine, not  infringed  by  machine  of  Weeks  pat> 
ent  No.  634,633  J  Johnaon  v.  Poos  Mfg,  Co,,  141  Fed,  87,  holding  void 
Johnson  patent  No.  654,550,  for  improvementa  in  machine  for  separating 
cottonseed  and  hulls  from  fiber;  Brown  Bag  Filling  Mach.  Co.  v. 
Drohen,  140  Fed.  101,  upholding  Cummings  patent  No,  573,171,  for 
paperbag  filling  machine;  Dodge  Coal  Storage  Co.  ▼.  New  York  etc. 
B.  E.  Co.,  130  Fed,  986,  987,  holding  void  Piez  &  Beaumont  patents  Nos. 
668,960,  and  68^111,  for  improvementa  in  cold-storage  apparatus;  West 
Boylaton  Mfg,  Co,  v.  Wallace,  137  Fed.  927,  928,  holding  void  Mitcbelsen 
patent  No.  718,499,  for  tenting  cloth. 

Difllinguiahed  In  Thomson-Houston  El,  Co.  ▼.  Ohio  Brass  Co.^  129  Fed. 
379,  upbolding  Van  Depoele  patent  No.  394,039,  for  insulated  turn- 
buckle. 

92  U.  S,  362-371,  23  L.  483,  SCAMMON  v.  KIMBALL, 
Syl.  2  (VllI,  813).    Offset  against  stockholder's  liability. 
Approved  in  In  re  Shults,  132  Fed,  575,  solvent  partnership  which  is 

indL'bted  to  bankrupt  cannot  set  off  against  such  debt  claim  due  from 

bankrupt  estate  to  one  of  partners, 

Distinguiflbed  in  Smith  v.  Perry,  197  Mo.  452,  459,  95  S,  W,  340,  343, 
where  estate  of  cestui  que  trust  was  insolvent,  trustee  'i  estate  in  actioi^ 
for  accountings  may  set  off  claims  held  by  trustee  individually  against 
cestui  que  trust, 

Syl.  5  (Vm,  813) .    Helation  between  bank  and  depositor. 

Approved  in  Burton  v.  United  States,  196  U.  8,  302,  49  L.  488,  25 
Sup.  Ct.  243,  indictment  charging  receipt  of  check  at  St.  Louis  ajid  al- 
leging payment  thereof  to  him  there  not  supported  by  proof  of  receipt 
it)  Washington  of  St,  Louis  oheck  deposited  in  Washington  bank  and  im- 
med lately  credited  In  defendant. 
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Syl.  6  (VIII,  814).    Banker's  setoff  against  insurance  policy. 

Approved  in  Brown  v.  Pegram,  149  Fed.  520,  judgment  debtor  may  en- 
join collection  of  judgment  on  allegation  of  setoffs  against  beneficial 
owners,  though  setoffs  are  unliquidated  legal  demands;  Tomlinson  ▼. 
Bank  of  Lexington,  145  Fed.  826,  where  manufacturing  company  agreed 
with  its  bank  that  subsequent  deposits  be  applied  to  prior  overdrafts, 
deposits  so  applied  not  preferences  though  company  insolvent  when  de- 
posits made.     See  111  Am.  St.  Bep.  422,  note. 

Syl.  7  (VIII,  814).    Setoff  against  assignee  for  creditors^ 
Approved  in  Frank  v.  Mercantile  Nat.  Bank,  182  N.  Y.  267,  108  Am. 
St.  Bep.  805,  74  N.  £.  842,  notes  made  by  bankrupt  but  not  due  at  time 
of  bankruptcy  may  be  set  off  in  action  in  state  court  by  assignee  on 
claim  against  holder  of  notes. 

92  U.  S.  377-382,  23  L.  610,  PIEDMONT  ETC.  LIFE  INS.  CO.  ▼.  BW- 
ING. 

Syl.  1  (VIII,  815).    Burden  on  insurer  to  answers  untrue. 
Approved  in  Logan  v.  Provident  Sav.  Life  Assur.  Society,  57  W.  Va. 
391,  50  S.  E.  532,  following  rule. 

Distinguished  in  O'Connor  v.  Grand  Lodge  A.  O.  U.  W.,  146  Cal.  494, 
80  I^c.  692,  holding  evidence  showed  that  insured's  answer  in  applica- 
tion that  he  had  not  been  afSicted  with  rheumatism  was  willfully  false. 

Syl.  2  (Vni,  816).    Acceptance  of  offer  after  new  kifowledge. 

Approved  in  Thompson  v.  Travelers'  Ins.  Co.,  13  N.  D.  453,  101  N.  W. 
902,  holding  insurer  not  liable  where  disease  from  which  insured  suffered 
at  time  first  premium  paid  not  known  until  his  death;  Whitman  v.  Mil- 
waukee Fire  Ins.  Co.,  128  Wis.  131,  107  N.  W.  293,  5  L.  B.  A.  (N.  8.) 
407,  arguendo. 

92  U.  S.  382-390,  23  L.  660,  SAVAGE  v.  UNITED  STATES. 

Syl.  1  (VIII,  816).    Waiver  of  gold  by  acceptance  of  treasury  notes. 

Approved  in  San  Juan  v.  St.  John's  Gas  Co.,  195  TJ.  S.  521,  49  L. 
305,  25  Sup.  Ct.  108,  agreement  that  payment  in  United  States  currency 
should  extinguish  larger  amount  due  under  lighting  contract  estimated  in 
Porto  Bican  money  is  binding  where  there  was  dispute  as  to  medium  of 
payment. 

92  U.  S.  412-417,  23  L.  684,  BUTLEB  v.  THOMSON. 

Syl.  1  (VIII,  818).    Statute  of  frauds — ^Broker's  memorandum  of  sale. 

Approved  in  Gardiner  ▼.  McDonogh,  147  Cal.  320,  81  Pac.  966,  where 
contract  of  sale  recited  purchase  of  "500  sax  Bayo  at  $3.50  per  100," 
parol  evidence  admissible  to  show  "Bayo"  meant  Bayou  beans,  and  "per 
100"  meant  per  hundred  pounds;  Beid  v.  Alaska  Packing  Co.,  43  Or.  438, 
73  Pac.  340,  contract  for  sale  of  goods  exceeding  $50  in  value,  memo- 
randa of  which  executed  by  broker  are  delivered  to  each  party,  contract 
ftlso  being  entered  on  broker's  books,  is  not  within  statute  of  franda. 
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■92  U.  a  426  432,  23  L.  494,  ITES  v,  HAMILTON. 

SyL  1  (VIII,  819).     Issues  in  action  for  infringement  of  patent. 

Approved  in  Edison  etc*  Elec,  Co.  v.  Crouee  etc.  Elec.  Co.,  146  Fed. 
547,  construing  Metzger  patent  No.  489,682,  for  electric  lamp  socket  and 
holding  it  infringed;  Columbia  Wire  Co*  v.  Kokomo  etc.  Co.,  143  Fed. 
122,  holding  Bates*  patent  No.  365^723,  for  wire-barbing  machine  valid 
and  infringed  by  machine  of  Friederick  patent  No.  711,303;  Benbow 
^tc.  Mfg.  Co.  V.  Simpson  Mfg.  Co.,  132  Fed.  616,  construing  Schroeder 
patent  No.  535465,  for  means  for  operating  washing- machines  and 
holding  it  infringed* 

Syl.  2  (Vrn,  819).     I^tenta— lJa«  of  equivalents. 

Approved  in  Universal  Brush  Co.  v.  Sonn,  146  Fed.  531,  533,  holding 
Horriaon  jiatent  No*  717,014,  for  method  of  making  bmshes,  infringed 
t)y  method  of  Sonn  patent  No.  791,510;  International  Mfg.  Co.  v.  H.  F. 
Brammcr  Mfg.  Co.,  133  Fed,  398,  construing  Flagman  patent  No.  608,220, 
for  mechanical  movemeut  for  use  in  washing-macbineB  and  holding  it  in- 
fringed by  device  of  Martin  patent  No.  736,285;  Letson  v,  Alaska  Pack- 
era'  Assn.,  130  Fed.  143,  64  C.  C.  A.  463,  holding  Jensen  patent  No. 
376,804,  for  can-capping  machine  infringed  by  Letson  4  Burpes  patent 
«iachine. 

^3  U.  S.  432-438,  23  L.  724,  THE  AMERICA, 

Syi  IS  (Vm,  820).     Collision^ Damages  and  costs  both  at  fault. 

Approved  in  The  City  of  Birmingham,  138  Fed.  560,  reversing  with 
costs  in  appellate  court;  The  Steam  Dredge  No.  1,  134  Fed.  167,  69 
L.  E.  A.  292,  67  C.  C.  A.  67,  dividing  damages  where  government  in- 
spector negligently  placing  himself  in  light  of  hawser  injured  by  breaking 
of  biti  through  negligence  of  dredge  employee. 

92  U.  8.  447-449,  23  L.  496,  OTIS  v.  CULLUM. 

Syl.  1  (VIII,  821).    Liability  of  vendors  of  void  municipal  bonds. 

Approved  in  Hinkley  v.  Champaign  Nat.  Bank,  216  III.  566,  75  N.  E. 
213,  assignment  of  judgment  rendered  on  confeaaion  on  power  of  attorney 
whereby  assignor  covenants  that  there  is  due  on  judgment  specified 
sum  and  that  he  will  not  collect  or  release  same,  <]oes  not  make  him 
liable  lor  damages  resulting  from  defeudant^s  opening  and  defeating 
judgment. 

Distinguished  in  Union  Bank  v.  Oxford  etc.  B.  Co.,  143  Fed.  198,  199, 
where  oMcer  of  railroad  authorized  to  sell  town  aid  bonds  by  directors^ 
during  negotiations  stated  that  bonds  were  good  and  had  been  so  ad- 
judged by  court,  but  bonds  were  in  fact  void,  purchaser  could  recover 
consideration  paid. 
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92  U.  a  449-454,  28  L.  780,  BABNEY  v.  WATSON. 

Syi.  3  (Yin,  823).    Time  to  protest  against  illegal  duties. 

Distinguished  in  Kahn  ▼.  Herold,  147  Fed.  580,  where  at  time  ezeentors 
paid  internal  revenue  inheritance  tax  on  life  estate  under  protest  thej 
did  not  know  life  tenant  had  died,  payment  not  voluntary. 

92  U.  8.  454-456,  28  L.  620,  TEBBY  v.  COMMEBdAL  BANK. 

Syl.  3  (Vni,  823).    Insolvent  banks— Discharge  of  stockholders. 

Cited  in  Dickinson  y.  BaunderSi  129  Fed.  20,  63  C.  C.  A.  666,  argu- 
endo. 

92  U.  8.  467-478,  28  L.  783,  TYNG  ▼.  GBINNELL. 

Sjl.  2  (VIII,  824).    Extent  of  review  of  special  findings. 

Approved  in  Anglo-American  etc.  Go.  ▼.  Lombard,  132  Fed.  784,  6S 
C.  C.  A.  89,  reciting  practice  on  appeal  where  there  is  special  finding 
in  law  action  tried  to  court;  Webb  ▼.  National  Bank  of  Bepublic,  146 
Fed.  719,  arguendo. 

92  U.  8.  473-479,  23  L.  735,  MILLEB  v.  DALE. 

Sjl.  4  (Vm,  825).    Conclusiveness  of  patent  on  confirmed  grant. 

Approved  in  Catron  v.  Laughlin,  11  N.  M.  633,  72  Fac.  32,  wher» 
Congress  confirmed  grant  to  such  of  grantees  as  had  not  forfeited 
rights  by  noncompliance  with  grant,  burden  of  proving  forfeiture  is  on 
party  alleging  it. 

92  U.  8.  480-483,  28  L.  478,  KENNABD  ▼.  LOUISIANA. 

8yl.  4  (Vin,  826).  Due  process — Officers — Statute  regulating  re- 
movals. 

Approved  in  Chatham  v.  Mansfield,  1  Cal.  App.  302,  82  Pac.  345^ 
upholding  Code  Civ.  Proc,  §  1119,  providing  that  when  person  whose 
right  to  office  is  contested  cannot  be  found  he  may  be  served  by  leaving 
copy  at  house  of  last  residence  five  days  before  time  specified  in  notice. 

Distinguished  in  dissenting  opinion  in  Territory  v.  Albright,  12  N.  M. 
316,  78  Pac.  211,  majority  holding  assessor  appointed  pursuant  to  Laws 
1903,  p.  80,  amending  act  dividing  Bernadillo  county  on  day  before 
latter  act  went  into  effect  not  entitled  to  office. 

92  U.  S.  484-494,  23  L.  579,  TOWN  OF  COLMA  v.  EAVES. 

Syl.  1  (VIII,  826).    Becitals  in  municipal  bonds. 

Approved  in  Piatt  v.  Hitchcock  Co.,  139  Fed.  933,  applying  rule  where 
county  commissioners  invested  with  power  to  make  assessments,  made 
recital  in  precinct  bonds  that  they  were  issued  under  authority  of  specified 
statute  fixing  limit  on  bond  issues;  Green  Co.  v.  Shortell,  116  Ky.  126> 
75  S.  W.  254,  where  county  aid  bonds  contained  no  recital  as  to  au- 
thority of  issuing  officers  or  as  to  performance  of  conditions  precedent, 
county  not  estopped  to  plead  noncompliance  with  conditions. 
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92  U.  8.  494-502,  23  L.  583,  TOWN  OF  VENICE  r.  MUKDOCB:. 
87L  2  (VIII,  830) .  Following  state  statutory  conBtniction* 
Approved  in  Three  States  Lumber  Co.  t.  Blanks,  133  Fed.  48S«  69 
L.  E,  A.  2B3,  66  C.  C,  A.  353,  state  decisions  as  to  what  wiir  excuse 
plaintiff  for  nonreturn  of  property  replevied,  under  Tennessee  statutes, 
are  not  binding  on  federal  court;  Wiemer  v.  Louisville  Water  Co., 
130  Fed.  255,  state  decision  denying  mandamus  to  compel  certain  action 
on  part  of  water  company  does  not  bmd  federal  court  in  equity  suit 
under  iiimilar  circumstances,  where  under  state  statutes  as  previously 
construed,  court  must  have  held  that  mandamus  did  not  lie  against 
corporation  like  defendant. 

92  U.  8.  503-509,  23  L.  621,  CONVERSE  v.  CITY  OF  PORT  SCOTT. 

(VIII,  63L)  Miscellaneoua,  Cited  in  dissenting  opinion  in  City  of 
WichiU  V.  Old  Colony  Trust  Co.,  132  Fed,  654,  66  C*  C.  A.  19,  arguendo, 

92  U.  S.  509  516,  23  L.  738,  CAEHOL  ▼,  GBEEN. 

8yL  1  (VIII,  831),     When  limitations  run  on  stockholder's  liability. 

Approved  in  Bennett  v.  Thome,  36  Wash,  265,  78  Pac,  940,  68  L.  R. 
A.  113,  action  to  enforce  bank  stockholder's  additional  liability  must 
be  enforced  six  years  after  bank's  insolvency* 

SyL  3   (Vm,  832).     Btockbolder's  liability  is  contract  liability. 

Approved  in  dissenting  opinion  in  McClaine  v.  Rankio,  197  U.  8.  167, 
168,  49  L.  708,  709,  25  Sup.  Ct.  410,  majority  holding  personal  liability 
of  national  bank  stockholders  for  debts  of  bank  is  not  coot  rue  tuat 
liability,  for  purpose  of  applying  statute  of  limitations. 

Distinguished  in  McClaiuo  v.  Rankin,  197  U.  B.  162,  49  L,  706,  25 
Sup.  Ct.  410,  pergonal  liability  of  natioual  bank  stockholders  for  debts 
of  bank  is  not  contract  liability,  for  purpose  of  applying  statute  of 
limitations. 

92  U.  S.  520^530,  23  L.  742,  UNITED  STATES  v.  DICKELMAN. 

Syl,  2  (Vril,  833).     Martial  law. 
See  98  Am.  St.  Bep.  773,  note. 

92  V.  a  531-541,  23  L.  623,  BOARD  OF  LIQUIDATION  v.  McCOMB. 
Syl.  1  (VlII,  834).  State  not  suable  without  consent. 
Approved  in  Southern  Ry.  C^.  v.  Greensboro  Ice  etc.  Co,,  134  Fed. 
93,  suit  against  state  corporation  commisBion  to  enjoin  violation  of  order 
alleged  to  interfere  with  interstate  commerce  is  not  one  against  state; 
Berman  v,  Minnesota  etc.  Society,  93  Minn.  127,  100  N.  W.  732,  state 
agricultural  society  cannot  be  sued  for  wrongful  conduct  of  its  servaotsi. 

Syl.  3  (VIII,  835).     Mandamus  to  compel  official  duty. 
Approved  in  Smith  v.   Aloxander^  146  Fed.   108,  denying  preliminary 
injunction  in  suit  against  tttate  commissioncrSi  purpose  of  which  is  to 
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«^ir«  enforcement  of  contract  between  complainant  and  state  according 
to   cojiplainant's  interpretation.    See  108   Am.   St.  Bep.   838,  note. 

Sjl.  4  (Vlll,  836).    Injunction  to  restrain  official  action. 

Approved  in  Burke  ▼.  Snivel^,  208  HI.  337,  70  N.  E.  329,  bill  to  re- 
•train  canal  commissioners  from  applying  sums  appropriated  by  statute 
to  maintenance  of  canal  on  ground  that  act  was  void,  is  not  suit  against 
state. 

92  U.  S.  542-569,  28  L.  588,  UNITED  STATES  ▼.  CBUIKSHANK. 

Syl.  5  (Vm,  838).    First  ten  amendments  restrict  government. 

Approved  in  Ex  parte  Munn,  140  Fed.  783,  federal  court  cannot 
on  habeas  corpus  discharge  one  confined  for  contempt  by  state  court 
for  refusing  to  answer  questions  on  ground  that  questions  might  in- 
criminate him;  In  re  Briggs,  135  N.  C.  121,  47  S.  E.  404,  npbolding 
"Code,  §  1215,  providing  that  no  one  shall  be  excused  in  prosecution 
from  testifying  touching  any  gambling  done  by  himself  or  others,  but 
that  no  evidence  given  by  him  shall  be  used  against  him  in  crim- 
inal prosecution;  Schissler  v.  State,  122  Wis.  378,  99  N.  W.  596,  68 
L.  B.  A.  940,  upholding  Bev.  St.  1898,  §  4699,  providing  that  after 
jury  has  found  on  special  issue  that  defendant  was  not  insane  at 
time  of  commission  of  offense,  his  trial  on  plea  of  not  guilty  shall 
proceed  before  same  jury. 

Syl.  6  (Vm,  839).  Government's  grant  of  privileges  to  citizens 
restricted. 

Approved  in  Curley  v.  United  States,  130  Fed.  6,  64  C.  C.  A.  369, 
Rev.  St.,  §  5440,  relating  to  conspiracies  to  defraud  United  States  ap- 
plies to  rights  of  United  States  created  subsequent  to  its  passage. 

Syl.  11  (VIII,  840).    Fourteenth  amendment  adds  no  rights. 

Approved  in  United  States  v.  Moore,  129  Fed.  635,  federal  courts 
have  no  jurisdiction  to  punish  conspiracy  to  oppress  citizen  to  pre- 
vent him  from  establishing  miner's  union  in  a  state,  in  furtherance 
of  which  defendants  assaulted  such  citizen;  McKinster  v.  Sager,  163 
Ind.  679,  106  Am.  St.  Bep.  268,  72  N.  E.  857,  68  L.  R.  A.  273,  hold- 
ing void  act  of  1903,  making  void  as  to  certain  creditors  sales  by 
merchant  of  stock  except  on  complying  with  statutory  conditions; 
Schissler  v.  State,  122  Mo.  378,  99  N.  W.  597,  68  L.  R.  A.  940,  up- 
holding Rev.  St.  1898,  S  4699,  providing  that  after  jury  has  found  on 
special  issue  that  defendant  was  not  insane  at  time  of  commission  of 
offense,  his  trial  on  plea  of  guilty  shall  proceed  before  same  jury. 

Syl.  13  (VIII,  841).     Suffrage  not  attribute  of  citizenship. 

Approved  in  State  v.  Weber,  96  Minn.  430,  105  N.  W.  493,  up- 
holding constitutional  provisions  limiting  suffrage,  as  respecting  nat- 
aralized  citizen  to  such  as  are  admitted  three  months  prior  to  election; 
Porter  t.  Commissioners  of  Kingfisher  Co.,  6  Okl.  556,  51  Pac.  743, 
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holding  Toid  act  of  1897,  providing  Iot  eleetion  of  separate  aehool 
boards  for  white  and  colored  people* 

SjL  14  (VIII,  841),  Indictment — Conspiracy  to  prevent  suffrage 
by  negroes. 

Approved  in  United  States  r.  Allen,  150  Fed.  154,  155,  indict- 
ment under  Eev.  St.,  §  4046,  averring  that  defendant  was  clerk  em- 
ployed in  mooey  order  office,  and  charging  ofiTenae  sn  language  of 
atatute,  is  inaufficieot;  United  States  v.  Green,  136  Fed*  652,  658^ 
holding  insufficient  indictment  under  Rev,  St.,  $  5451,  for  bribing 
government  officer,  and  upholding  indictment  nnder  Rev,  St,,  §  5440^ 
for  conspiracy  to  defraud  United  States;  Cnrley  v.  United  States^ 
130  Fed.  3,  64  C*  C.  A.  369,  arguendo. 

8y).  15   (Vlllf  842).     Requisites  of  indictment 

Approved  in  United  States  v*  Martindale,  146  Fed.  291,  under  In* 
dictment  against  national  bank  official  for  misappHcatioii  of  fund^ 
by  drawing  checks  on  bank  when  he  had  no  deposit,  where  there 
is  apparent  credit  on  books,  government  cannot  show  fictitious  credit 
of  previous  deposit;  United  States  v.  Green,  136  Fed.  641,  643,  656, 
C58,  659,  holding  insufficient  indictment  under  Rev.  St*,  S  5451,  for 
bribery  and  upholding  indictment  under  Rev.  SL,  §  6440,  for  con- 
spiracy to  defraud  United  States;  State  v,  Rosenblatt,  185  Mo.  121^ 
83  S.  W.  977,  upholding  indictment  under  Rev.  Bt,  1899,  §  2194,. 
punishing  setting  up  of  gambMng  device;  State  v.  ¥an  Pelt,  13& 
K.  a  639,  672,  49  S.  E.  180,  191,  68  L.  R.  A.  760,  holding  insuffi- 
cient indictment  charging  conspiracy  to  injure  one  in  bis  buainess 
because  he  was  unfair  to  union  labor;  State  v.  Piper,  73  N*  H.  228, 
60  Atl.  743,  holding  void  indictment  under  statute  punishing  bank, 
official  making  false  entry  in  books  with  intent  to  deceive  any 
bank  official  or  bank  commissioners;  Slover  v.  Territory,  5  Okl.  509, 

49  Pac.  1010,  holding  void  indictment  for  robbery  stating  that  gooda^ 
were  taken  from  person  or  immediate  presence  of  person  robbed. 

Distinguished  in  State  v,  Collett,  9  Idaho,  613,  75  Pac,  272,  upholding 
information  charging  larceny  of  one  horse. 

92  U.  S.  575-618,  23  L.  063,  STATE  RAILROAD  TAX  CASES. 

Syl.  2  {VTII,  846)*     Capital  stock  and  franchises  taxable. 

Approved  in  State  v.  Savage,  65  Neb.  747,  91  N.  W.  721,  follow- 
ing rule;   New  York  v.  State  Board  of  Tax   Comrara.,  199  U.  S.  40, 

50  L,  76,  25  Sup.  Ct.  715,  N.  Y.  Laws  1899,  c.  712,  imposing  special 
franchise  tax,  docs  not  impair  obligation  of  contract  by  which  street 
railways  granted  franchiso  in  consideration  of  payment  of  percen- 
tage of  earnings;  American  Smelting  etc,  Co.  v.  People,  34  Celo.  246, 
82  Pac.  533,  upholding  Sess.  Laws  1902,  p.  73,  c.  3,  §  65,  imposing 
annual  license  tax  on  foreign  corporations  based  on  capital  stock* 
fito  105  Am,  St  Rep.  701,  not«. 
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8yl.  5  (Vm,  847).  Taxation — Value  of  corporate  property,  how  de- 
termined. 

Approved  in  State  ▼.  Savage,  65  Neb.  759,  91  N.  W.  725,  following 
rule;  Consolidated  Gas  Co.  v.  Mayor,  101  Md.  553,  109  Am.  St.  Rep. 
594,  61  Atl.  537,  1  L.  E.  A.  (N.  S.)  263,  holding  under  Code  Pub. 
Sess.  Laws  1904,  art.  81,  §S  2,  92,  210,  appeal  tax  court  in  assessing 
value  of  easements  in  street  belonging  to  gas  company  cannot  charge 
corporation  company's  own  outstanding  obligation. 

SyL  6  (VIII,  847).    Taxation — Situs  of  personalty. 

Approved  in  Chicago  etc.  R.  Co.  v.  State,  128  Wis.  665,  108  N.  W. 
589,  upholding  Laws  1903,  p.  491,  c.  315,  relating  to  taxation  of  rail- 
way property. 

Syl.  7  (vm,  848).    Increase  of  assessed  value  without  notice. 

Approved  in  Hodge  v.  Muscatine  County,  121  Iowa,  490,  104  Am.  St. 
Rep.  304,  96  N.  W.  971,  67  L.  R.  A.  624,  upholding  Code,  §  5007, 
imposing  tax  on  vendor  of  cigarettes  and  on  buildings  used  in  their 
manufacture  or  sale;  Streight  v.  Durham,  10  Okl.  369,  61  Pac.  1099, 
applying  rule  to  action  of  city  board  of  equalization  under  Stat. 
1893,  S  5620;  Foster  v.  Rowe,  128  Wis.  335,  107  N.  W.  639,  uphold- 
ing Rev.  St.  1898,  §S  1077a,  b,  providing  for  appointment  of  com- 
missioners to  equalize  values  between  different  municipalities  in 
counties. 

Syl.  8  (Vm,  849).  Conclusiveness  of  board's  determination  of 
values. 

Approved  in  Kersey  y.  Terre  Haute,  161  Ind.  474,  68  N.  E.  1029, 
upholding  city  ordinance  taxing  vehicles  using  streets  but  omitting 
to  tax  street-cars,   automobiles  and  vehicles   of  nonresidents. 

Distinguished  in  Consolidated  Gas  Co.  v.  Mayor,  101  Md.  558,  109- 
Am.  St.  Rep.  598,  61  Atl.  538,  1  L.  R.  A.  (N.  S.)  263,  where,  in  con- 
test over  alleged  assessment  of  street  easements  belonging  to  corpo- 
ration, it  appeared  there  was  no  assessment,  there  is  no  presumption 
in  favor  of  its  accuracy;  Bardwick  v.  Dillon,  7  Okl.  549,  54  Pac. 
789,  board  of  equalization  in  equalizing  assessment-rolls  cannot  in- 
crease valuation  of  property  of  individual  in  excess  of  its  true  cash 
value. 

Syl.  9  (Vin,  849).  Different  rule  of  taxation  for  railroads  and 
persons. 

Approved  in  Michigan  B.  R.  Tax  Cases,  138  Fed.  239,  upholding 
Michigan  act  of  1901,  providing  for  assessment  of  railroad  property. 

Syl.  10  (Vin,  849).    What  is  uniformity  of  taxation. 
Approved  in  Chicago  etc.  R.  Co.  v.  State,  128  Wis.  615,  108  N.  W. 
671,  upholding  taxation  of  railroad  as  unit. 
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Bjrl.  11  (VIII,  S50).    Injunction  against  collection  of  tax. 

Approved  in  Illinoia  Life  Ins.  Co,  v.  Newman,  141  Feci.  451,  ete- 
njing  federal  equity  jurisdiction  to  enjoin  collection  of  itate  tux 
on  ground  of  illegality,  thougb  such  power  conferred  in  state  courts; 
Western  Inv.  etc.  Co.  v.  Murray,  6  Ariz.  222,  56  Fac.  730,  tiuder  Laws 
ISdT,  Act  No,  51f  relating  to  taxation  of  national  bank  shares, 
assessment  of  sbares  in  name  of  bank  instead  of  in  name  of  sbare- 
holders  is  mere  irregularity;  Humbird  Lumber  Co.  v.  Tbompaon,  11 
IdahOf  629,  83  Pac.  946,  complaint  in  suit  to  enjoin  assessor  from 
aelling  property  to  satisfy  tax  levy  regular  in  form  that  only  al- 
leges '*cash  v-alue'*  or  ^'fair  value,**  does  not  comply  with  Sess. 
Laws  1901,  p.  238,  S  10;  McCoQuen  v.  Hampton,  164  lud.  550,  73 
N.  E.  1092,  where  assessor  has  initiated  proceedings  to  place  on  tax 
duplicates  assessments  for  personalty  omitted  in  previous  years,  in- 
junction refilled  at  suit  of  taxpayer;  diasenting  opinion  in  San  Fran- 
cisco Nat,  Bank  v.  Dodge,  197  U.  S.  Ill,  49  L.  637,  25  Sup.  Ct,  384, 
majority  holding  discrliuination  against  national  and  in  favor  of 
state  banks  results  from  taxation  of  national  bank  shares  under  Cal. 
PoL  Code,  a  3608-36 10,  at  market  value,  where  value  of  franchise 
not  included  in  computing  market  valua  of  shares  in  state  banks, 

Distinguifthed  in  Fargo  v.  Hart,  193  U.  S.  503,  48  L.  767,  24  Sup. 
Ct.  498,  ,enjoiDiQg  assessment  of  property  of  nonresident  express  on 
mileage  basis. 

Syl.  13  (VIII,  852),    Injunction  against  excessive  tax— Tender. 

Approved  in  Wilson  v.  Green,  135  N.  C.  353,  354,  47  9.  E.  473; 
HalflF  V.  Green,  10  Okl.  339,  62  Pac.  817,  Lasater  v.  Green,  10  Okl. 
337,  62  Pac,  816,  and  Collins  v.  Green,  10  Okl.  250,  62  Pac.  815,  all 
following  rule;  Gouts  v.  Cornell,  147  Cal.  563,  109*  Am,  St,  Rop. 
168,  82  Pac.  195,  appljring  rule  in  suit  to  declare  invalid  assessment 
for  taxes  and  sales  and  certificates  made  thereunder;  Denver  v, 
Kennedy,  33  Colo,  93,  80  Pac.  126,  applying  rule  in  suit  to  annul 
excessive  improvement  assessment;  Power  v.  Detroit,  139  Mich.  39, 
102  N.  W,  292,  where  taxpayer  refuses  to  pay  any  portion  of  his 
assessment  for  street  improvement  and  litigates  whole  of  it,  he  is 
liable  for  interest  and  penalties  fixed  on  portion  of  assessment  held 
valid;  Douglas  v.  City  of  Fargo,  13  N.  D.  486,  101  N.  W,  925,  apply- 
ing rule  in  suit  to  set  aside  delinquent  tax  sale  and  to  cancel  assess- 
ment. 

Distinguished  in  Jonet  v.  Holxapfel,  11  Okl.  422,  68  Pac,  516,  en- 
joining collection  of  assessment  without  tender  where  entire  tax  faila 
by  reason  of  illegality  of  assessment. 

Syl,  14  (VIII,  853).     Following  state  statutory  construction. 

Approved  in  Columbia  Ave.  8av.  Fund  etc.  Co.  v.  Dawson,  130 
Fed.  175,  under  Georgia  constitution,  city  cannot  exempt  water  com* 
pany  from  payment  of  ad  valorem  tax  on  iti  property  for  city  pur^ 
poses. 
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8yl.  15  (VJLLl,  853).  State  tax  on  proportional  mileage. 

Approved  in  State  v.  Canadian  Pac.  By.  Co.,  100  Me.  207,  60  Atl, 
903,  where  railroad  is  chartered  to  operate,  in  connection  with  trans- 
portation business,  steamer  lines  across  waters  beyond  its  termini^ 
length  of  such  lines  should  be  excluded  from  computation  in  deter- 
mining franchise  tax;  Chicago  etc.  B.  Co.  v.  State,  128  Wis.  663^ 
108  N.  W.  588,  upholding  Laws  1903,  p.  491,  e.  315,  applying  averag* 
rate  of  taxation  on  general  property  for  one  year  on  value  of  railway 
property  as  to  such  year. 

92  U.  S.  618625,  23  L.  513,  LEWIS  ▼.  UNITED  STATES. 

Syl.  7  (VIII,  855).    Equity— Marshaling  assets. 

Approved  in  Harrigan  ▼.  Gilchrist,  121  Wis.  345,  99  N.  W.  975^ 
receiver  may  burden  trust  fund  with  expense  of  converting  into 
money  property  in  which  he  has  only  equitable  title,  creditors  of  in* 
solvent  having  property  as  collateral^  though  no  surplus  is  obtain- 
able therefrom. 

Distinguished  in  Van  Winkle  ▼.  Blachford,  54  W.  Va.  650,  46  8. 
E.  601,  creditor  of  insolvent,  after  having  applied  on  debt 'due  him 
value  of  securities  in  his  hands,  can  prove  only  balance  due  him 
against  estate  of  insolvent. 

Syl.  8  (Vm,  855).    Pledgee  may  enforce  direct  remedy. 

Approved  in  Stemberger  ▼.  Sussman,  69  N.  J.  Eq.  200,  60  Atl.  196^ 
mortgagee  may  foreclose,  though  mortgage  ia  also  lien  on  lands  in 
another  state  which  are  adequate  security. 

92  U.  S.  625-631,  23  L.  628,  TOWN  OF  CONCOBD  v.  POBTSMOUTH 
SAVINGS  BANK. 

Syl.  2  (Vm,  856).    Municipal  bonds  to  pay  railroad  donation. 

Approved  in  Paige  v.  Town  of  Bochester,  137  Fed.  665,  where  town 
railroad  aid  subscription  provides  that  selectmen  were  authorized 
to  contract  with  railroad,  which  contract  should  embody  terms  of 
"foregoing  note,"  making  of  contract  not  necessary  to  entitle  rail- 
road's receiver  to  benefit  of  subscription  on  compliance  with  terms 
of  note;  Farmers 'Loan  etc.  Co.  v.  Sioux  Falls,  131  Fed.  912,  city 
could  not,  under  Const.  S.  D.,  art.  13,  S  4,  as  amended  in  1902,  issue 
bonds  for  waterworks  on  note  taken  before  its  adoption,  under  stat- 
ute providing  that  majority  of  electors  should  be  determined  by  vote 
for  mayor  at  last  preceding  city  election. 

92  U.  S.  631-637,  23  L.  631,  COUNTY  OF  MOULTBIE  v.  SAVINGS 
BANK. 

Syl.  3  (Vm,  857).     Municipal  aid  bonds — Subsequent  prohibition. 

Approved  in  May  v.  Cass  County,  12  N.  D.  142,  96  N.  W.  294,  where 
county  commissioners  issued  twenty-year  drainage  bonds  under  Bev. 
Codes  1899,  |  1474,  but  before  bonds  actually  signed  and  deliverecl 
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fttatuta  amended  no  that  bonds  istued  thereunder  should  mature  in 
from  three  to  seven  years,  amendment  did  not  apply  to  8ueh  bon^s; 
Bed  Kiver  Furnaee  Co.  v,  Tennessee  etc.  B.  B.  Co.,  113  Terni.  716, 
87  8.  W-  1020,  where  after  popular  vote  council  passed  resolution 
authorizing  mayor  to  subscribe  for  stock,  but  no  subscription  made 
until  eight  months  later,  subscription  mot  tompleted  until  actual  lub- 
scriptioo. 

02  U.  8.  665676,  23  L.  757,  CENTRAL  B.  B.  ETC.  CO.  v.  GEOBGIA. 

Syl.  1  {VI 11,  862),  BissolutioJi  of  old  by  consolidation  of  cor- 
porations. 

Approved  in  Gladding  v.  Saint  Matthews  Church,  25  B.  I.  635,  105 
Am,  St.  Bep.  904,  57  Atl.  863,  where  testatrix  bequeathed  property 
to  New  York  corporation,  but  before  her  death  corporation  consoli- 
dated with  another  under  N.  T.  Laws  1896^  p.  23,  conioLidated  corpo- 
ration does  lot  take  under  will, 

»2  U.  8.   695  698,  23  L.  763,  THE  ALABAMA  AND  THE  GAME- 
COCK. 

Syl.  1  (VIII,  866).     Collision— Both  vessels  at  fault. 
Distinguished  in  The  Eagle  Point,  136  Fed.  lOU,  where  two  Brit- 
ish vessels  are  both  in  fault  for  collision  on  high  seas,  cargo  owner 
may  recover  full  damages  from  either  vessel 

92  U.  S.  698-716,  23  L.  690,  HOT  SPfilNGS  CASE. 

Syl.  3  (VIII,  867),  Beservation  to  government — Withdrawal  from 
pre-emption. 

Approved  in  McDonald  ▼.  Union  P,  E.  Co.,  70  Neb.  350,  97  N.  W. 
441,  state  court  has  no  jurisdiction  to  compel  conveyance  of  lands 
subject  to  homestead  entry  to  one  who  has  been  denied  j^rivilege  of 
making  entry  by  federal  land  officials* 

92  U.  S.  716-723,  23  L.  764,  BURDELL  v.  DENIG. 

Syl.  3  (Vm,  868).     Profits  as  damages  for  patent  infringement. 

DiBtinguished  in  Brown  v.  Lanyon,  148  Feb,  830,  action  at  law  can- 
not be  maintained  for  sole  purpose  of  lecovering  profits  made  by 
patent  infringer. 

92  U.  S,  724-728,  23  L.  767,  HAMMOND  v,  MASON  k  HAMLIN 
ORGAN  CO. 

Syl.  1  (VIII,  869.)     '* Legal  representatives"  include  assignees* 
Approved   in  Lowry  v.   City  of   Duluth,   94  Minn.   99,   101   N*   W. 
1061,  under  Duluth  charter  requiring  affidavit  by  contractor  or  per- 
sonal   representative   that   all   claims   for   labor   have   been   paid,   as- 
tignee  of  balance  due  on  contract  may  make  affidavit. 
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87I.  3  (VIII,  870).    Demand  not  necessary  where  deliverj  refused. 

Approved  in  Bochford  ▼.  School  District,  17  S.  D.  544,  97  N.  W, 
747,  complaint  in  action  on  school  district  order  alleging  that  pay- 
ment refused    need  not  allege  demand. 

92  U.  S.  733-760,  23  L.  684,  LEAVENWOETH  ETC.  B.  B.  CO.  T 
UNITED  STATES. 

Syl.  2  (Vm,  870).  Statutes — Bights  against  government  not  im- 
plied. 

Approved  in  Story  ▼.  Woolverton,  31  Mont.  855,  78  Pac.  590,  fed- 
eral act  of  Feb.  13,  1891,  granting  Montana  one  section  of  land  of 
former  military  reservation  to  be  selected  so  as  to  embrace  buildings 
and  improvements  thereon,  did  not  grant  right  to  use  of  water* of 
stream  from  which  government  had  taken  water  by  means  of  ditch 
across  other  lands. 

Syl.  3   (Vm,  871).     Land  grants  in  praesentL 

Approved  in  United  States  ▼•  Detroit  Timber  etc.  Co.,  200  U.  8. 
334,  50  L.  504,  26  Sup.  Ct.  282,  doctrine  of  relation  protects  bona 
fide  purchaser  of  timber  lands  from  patentees  against  consequences 
of  entryman's  wrongful  conduct;  United  States  v.  Montana  Lumber 
etc.  Co.,  196  U.  S.  677,  49  L.  605,  25  Sup.  Ct.  367,  until  government 
survey  of  odd  and  even  sections  within  limits  of  railroad  grant  of 
July  2,  1864,  government  may  recover  value  of  timber  cut  from  land; 
State  v.  Trustees  of  Internal  Improvement  Fund,  47  Fla.  322,  35  So. 
993,  applying  rule  in  construing  act  of  Congress  March  3,  1845, 
granting  school  lands  to  Florida;  Sage  y.  Budnick,  91  Minn.  331,  100 
N.  W.  107,  applying  rule  to  grant  by  state  under  Sp.  Laws  1867,  p. 
11,  c.  9;  Okanogan  Co.  v.  Cheetham,  37  Wash.  687,  80  Pac.  263,  70 
L.  E.  A.  1027,  where  general  public  had  used  highway  for  seven 
years  over  public  lands  before  homestead  entry,  such  user  was  ac- 
ceptance of  grant  made  by  Rev.  St.  U.  S.,  §  2477;  dissenting  opinion 
in  Sage  v.  Budnick,  91  Minn.  328,  98  N.  W.  90,  majority  holding  that 
time  during  which  right  of  plaintiff's  grantor  was  in  litigation  in  fed- 
eral land  office    does  not  count  in  computing  limitations. 

Syl.  6  (Vm,  873).     Indians'  right  of  occupancy. 

Approved  in  Winters  v.  United  States,  143  Fed.  748,  grantee  of 
public  lands  outside  of  Ft.  Belknap  reservation  could  not  acquire 
exclusive  right  to  waters  of  Milk  river  for  irrigation  under  desert 
land  act  of  1891. 

Syl.  7  (Vni,  874).  Lands  appropriated  severed  from  public  do- 
main. 

Approved  in  United  States  v.  Chicago  etc.  By.  Co.,  148  Fed.  890, 
893,  where  at  time  of  passage  of  railroad  grant  act  and  at  time  of 
filing  location  map  lands  within  place  limits  were  selected  by  state 
agents  as  swamp  lands,  but  selections  not  approved,  such  lands  not 
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excluded  from  grant;  Oregon  etc,  B.  Co*  v.  Uiiited  States^  14S  Fed. 
606,  and  United  States  v.  Oregon  etc.  R.  Co.,  143  Fed.  771,  both 
holding  railroad  grant  of  J11I7  25,  1866,  did  not  embrace  land  which 
hi  time  of  passage  of  act  was  subject  to  live  homestead  entry,  though 
entry  reJinquished  prior  to  filing  of  map  of  definite  location;  North- 
ern Lumber  Co,  v.  O'Brien,  139  Fed.  616,  619,  withdrawal  of  public 
lanils  along  route  of  railroad  in  aid  of  which  land  grant  made,  by 
land  ofliciala  before  definite  location  of  road,  excludes  them  from 
subsequent  grant;  Gibson  v*  Anderson,  131  Fed.  42,  65  C.  C.  A,  277, 
where  mining  locations  on  Indian  reservation  made  on  day  act  sub- 
jecting such  lands  to  mineral  entry  passed,  bat  on  same  day  resolu- 
tion passed  suspending  operation  of  act  until  later  day,  right  to  lo- 
cate suspended;  Scott  y.  Carew,  196  U.  S.  Ill,  49  U  406,  25  Sup. 
Ct.  193,  under  act  of  April  22,  1826,  lands  appropriated  for  military 
reservation  could  not  be  pre-empted  till  post  abandoned;  State  v. 
Trnsteca  of  Internal  Improvement  Fund,  47  Fla.  325,  35  So.  995, 
swamp  land  acta  of  Congress  of  Sept.  28,  1850^  and  March  3,  1857, 
do  not  embrace  lands  granted  to  Florida  by  act  of  March  3,  1845. 

92  U.  S.  761-766,  23  L.  769,  NEWHALL  v.  SANGER. 

SyL  1  (Vin,  877).    What  lands  are  public  lands. 

Approved  in  United  States  v.  Chicago  etc.  Ry,  Co.,  148  Fed.  893, 
where  at  time  of  passage  of  act  of  May  12,  1864,  granting  to  Iowa 
state  aid  lands,  and  at  time  of  filing  railroad  location  map,  certain 
lands  within  place  limits  were  selected  by  state  agents  as  swamp 
lands,  but  selections  not  approved,  such  lands  passed  by  grant;  Mor- 
ris V.  Bean,  146  Fed.  433,  determining  right  to  appropriate  waters 
running  through  Indian  reservation;  Northern  Lumber  Co»  v.  O^Brieii, 
139  Fed.  616,  withdrawal  of  public  lands  along  route  of  railroad  in 
aid  of  which  land  grant  made,  by  land  officials  before  definite  loca- 
tion of  road,  excludes  them  from  subsequent  grant. 

Syl.  3  (VIII,  87S).  Lands  within  sub  judice  Mexican  grant 
Approved  in  Scott  v.  Carew,  196  U,  S.  Ill,  49  L*  406,  25  Sup,  Ct 
193,  under  act  of  April  22,  1826,  lands  appropriated  for  military  res* 
ervation  could  not  be  pre-empted  till  post  abandoned;  United  States 
v.  Chicago  etc*  Ry.  Co.,  148  Fed.  889,  where  at  time  of  passage  of  land 
grant  act  and  at  time  of  filing  location  map,  certain  lands  within 
place  limits  were  selected  by  state  agents  as  swamp  lands,  but  se- 
lections not  approved^  such  lands  passed  by  grant;  United  States  v. 
Tully,  140  Fed,  904,  determining  whether  lands  occupied  but  not 
legally  reserved  for  military  post  were  such  so  as  to  give  federal 
court  jurisdiction  over  crime  committed  thereon;  Southern  Pac,  R. 
Co.  V,  United  States,  133  Fed.  666,  66  C.  C.  A.  581,  where  at  time 
of  attaching  of  railroad  land  grant  certain  lands  within  place  limits 
were   within   boundarieB  of  Mexican   grant   ai   previously   surveyed^ 
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railroad  grant  did  not  include  sach  lands,  though  on  later  surrey 
some  of  such  land  excluded. 

87L  4  (VJJLl,  879). .  8tatute8 — ^Importing  words  to  ehange  meaning. 

Approved  in  United  States  ▼.  Simon,  146  Fed.  94,  under  Bankr. 
Act  1898,  c.  541,  $  7,  providing  that  no  testimony  given  by  bankrupt 
shall  be  used  against  him  in  criminal  proceeding,  bankrupt  cannot 
be  convicted  of  perjury  for  false  testimony  given  in  support  of  claim 
filed  against  bankrupt  estate. 
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93  U.  8.  4-14,  28  L.  782,  SOUTH  CABOLINA  ▼.  GEOBGIA. 

Syl.  7  (Vm,  882).  Commerce— Bemoval  of  obstructions  to  narl* 
gation. 

Approved  in  United  States  ▼.  Union  Bridge  Co.,  143  Fed.  386,  up- 
holding Comp.  St.  1901,  p.  3545,  requiring  alteration  of  bridges  on 
determination  of  Secretary  of  War  that  bridge  obstructs  navigation. 

Syl.  9  (Vm,  883).  Commerce — Harbor  improvement  acts — Secre- 
tary of  War. 

Approved  in  United  States  ▼.  Union  Bridge  Co.,  143  Fed.  387,  up- 
holding Comp.  St.  1901,  p.  3545,  requiring  alteration  of  bridges  in 
determination  of  Secretary  of  War  that  bridge  obstructs  navigation. 

93  U.  8.  18-24,  23  L.  787,  EX  PASTE  PABKS. 

Syl.  1  (Vin,  883).    Supreme  court — Matters  reviewable. 

Approved  in  Bradford  v.  Southern  Ry.  Co.,  195  U.  S.  250,  49  L. 
181,  25  Sup.  Ct.  55,  writs  of  error  from  circuit  court  of  appeals  can- 
not be  prosecuted  without  security  for  costs. 

Syl.  2  (Vin,  884).    Matters  reviewable  on  habeas  corpus. 

Approved  in  Hyde  v.  Shine,  199  U.  S.  83,  50  L.  97,  25  Sup.  Ct. 
760,  sufficiency  of  indictment  not  reviewable  on  habeas  corpus  to 
sustain  removal  to  another  district;  Dimmick  v.  Tompkins,  194  U. 
8.  552,  48  L.  1115,  24  Sup.  Ct.  780,  error  in  sustaining  indictment 
which  fails  to  charge  with  sufficient  certainty  same  particular  fact 
not  reviewed  on  habeas  corpus  after  conviction;  Kepner  v.  United 
States,  195  U.  8.  130,  49  L.  124,  24  Sup.  Ct.  797,  arguendo. 

Syl.  3  (Vin,  885).     Habeas  corpus — Lack  of  jurisdiction. 

Approved  in  Jamison  v.  Wunbish,  130  Fed.  361,  discharging  on 
habeas  corpus  one  sentenced  by  police  court  for  minor  offense  to 
seven  months  on  chain-gang;    Ex  parte  Harlan,  1  Okl.  50,  27  Pae. 
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921,  habeas  corpus  does  not  lie  where  trial  court  acquired  jurisdic* 
tioa  of  subject  matter  and  jof  person  to  determine  whether  Indict* 
meat  Bufficieutly  charged  perjury;  disaenting  opinion  in  Eu«h  v, 
Buckley,  100  Me.  338,  61  Atl.  781,  70  L,  B.  A.  464,  arguendo. 

Syl,  8  (Vni,  887).    Habeas  corpus — Jurisdiction  only  inquired  into. 

Approved  in  Ex  parte  Moran,  144  Fed.  601,  604,  upholding  jorisdio- 
tion  of  circuit  court  of  appeala  on  habeas  corpus  to  review  juriidic- 
tion  of  territorial  court  to  imprison  one  convicted  of  capital  crime. 

Syl.  9  {Vm,  887).  Habeas  corpus — Review  of  sufficiency  of  indict- 
ment. 

Approved  in  Ex  parte  Moran,  144  Fed.  604,  refusing  to  discharge 
on  habeas  corpus  one  convicted  by  territorial  court  under  indictment 
by  illegally  selected  and  disqualified  grand  jurors. 

93  U.  S.  24-37,  23  L.  789,  NEW  YORK  LIFE  INS.  CO.  v.  STATHAM. 
SyL  1  (Yin^  887).  Life  policy  not  contract  for  year. 
Approved  ia  Stramback  v.  Fidelity  etc.  Ins.  Co.,  94  Minn.  287,  102 
N.  W.  733,  and  Stinchcombe  v.  Kew  York  Life  Ins.  Co.,  46  Or.  321, 
80  Pac.  215,  both  following  rule;  Provident  9a v.  Life  etc.  Soc.  v. 
Taylor,  142  Fed.  712,  affirming  Taylor  v.  Provident  Sav.  Life  etc. 
Soc,  134  Fed.  934,  applying  rule  to  policy  running  for  five  years  pro- 
viding for  payment  of  first  premium  in  advance  and  for  payment  of 
«qual  sum  every  year. 

SyL  4  (VIIIj  889).  Insurance — Forfeiture  for  nonpayment  of 
premiums. 

Approved  in  Nederland  Life  Ins.  Co,  v.  Minert,  199  U.  S.  181,  50 
L.  143,  26  Sup.  Ct.  15,  prefixing  words  "conditions  of  your  policy 
provide**  to  notice  of  time  for  payment  of  premium  required  by  stat- 
ute does  not  render  notice  inaufflcient. 

Bistinguiahed  in  Battin  v.  Nortbweatero  Mut.  L.  Ins.  Co.,  130  Fed. 
876,  65  C.  C.  A.  358,  declaration  on  poliej"  alleging  that  when  pre- 
mium became  due  insured  paid  less  sum  which  was  accepted  on  ac- 
count and  credit  given  for  balance,  is  sufficient  allegation  of  waiver 
of  clause  forfeiting  policy  for  nonpayment, 

SyL  5  (VIII,  889).     Insurance— Premiums—Time  of  essence. 

Approved  in  M^DougaM  v.  New  York  Life  Ins.  Co.,  146  Fed.  679, 
where  insurer  made  no  attempt  to  cancel  Calif o ruin  policy  until  af- 
ter lapse  of  one  year  after  default  in  premium^  Laws  N,  Y.  1897^ 
p.  92f  §  2,  prohibiting  forfeiture  for  nonpayment  within  one  year 
unless  notice  mailed  to  insured,  is  not  applicable  j  Mutual  Life  Ins. 
Co.  V.  Blair,  130  Fed.  974,  where  equity  has  jurisdiction  of  persons 
and  subject  matter  of  bill  to  cancel  policy  for  fraud  prior  to  in- 
sured 'b  deaths  death  of  inaured  before  answer  and  action  on  policy 
do   not  deprive   court   of  jurisdictioDj   London  tie*  Accident  Co.   v. 
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8iw7,  85  Ind.  App.  846,  66  K.  E.  488,  where  emplojer't  liabiUty  pel* 
1^  required  Mfored  to  giro  immediate  notiee  of  claim  on  aeeonnt 
of  aeeident  to  employee,  ftdlnre  to  give  notiee  immediately  works  for- 
feiture; Supreme  Lodge  K.  of  H.  t.  Jonee,  85  Ind.  App.  180,  6^ 
K.  E.  781,  applying  rule  to  fraternal  benefit  insuranee. 

Distinguished  in  G^raham  y.  Seeuritj  Mnt  Life  Ins.  Co.,  78  K.  J. 
L.  804,  62  AtL  688,  holding  provision  in  life  policy  as  to  forfeiture 
for  nonpayment  of  premium  waived;  Aetna  Life  Ins.  Co.  t.  TaUow^ 
110  Tenn.  720,  77  8.  W.  989,  where  according  to  course  of  businesa 
between  insurer's  general  agent  and  insured  latter  directed  to  retain 
premiums  till  called  for,  insurer  estopped  to  deny  liability  for  failure 
to  pay  premium  prior  to  accident. 

8yL  11  (Vm,  891).    What  is  Talue  of  insuranee  policy. 

Approved  in  Mutual  etc  Life  Assn.  v.  Ferrenbach,  144  Fed.  841^^ 
damages  for  wrongful  cancellation  of  policy  for  nonpayment  of  pre- 
miums which  were  in  form  of  assessments  are  amount  of  policy 
less  cost  of  carxying  it  to  maturity,  on  six  per  cent  basis  ■•  of  data 
of  cancellation. 

98  U.  8.  88-41,  28  L.  794.    TEBBY  v.  ABBAHAIC 
8yL  1  (Vm,  892).    Modification  of  decree  on  appeal — ^Parties. 
Approved  in  Gray  v.  Grand  Forks  etc.  Co.,  188  Fed.  845, '846,  on 

appeal  by  bankruptcy  trustee  from  bankruptcy  court  decree  allowing 

claims  for  expenses  of  administration,  claimants  must  be  before  court 

to  warrant  determination  of  question. 

98  U.  &  46-55,  23  L.  797,  BEAYEB  v.  TATLOE. 

8yl.  4  (Vm,  894).    Object  of  exception  to  instructions. 

Approved  in  Montana  Min.  Co.  v.  St.  Louis  Min.  etc.  Co.,  147  Fed. 
908,  where  judge  after  instructing  jury,  but  before  sending  them  out, 
retired  to  chambers  with  counsel  and  there  heard  and  allowed  ex- 
ceptions, he  need  not  afterward  allow  further  exceptions. 

93  U.  8.  55-63,  23  L.  798,  GEYMES  v.  SANDERS. 

8yl.  1  (Vm,  895).    Equitable  relief  for  mistake  of  fact. 

Approved  in  Vallentyne  v.  Immigration  Land  Co.,  95  Minn.  198, 
103  N.  W.  1029,  refusing  to  rescind  executory  contract  for  sale  of 
land  on  ground  of  mistake  not  mutual;  Travelers'  Ins.  Co.  v.  Jones. 
82  Tex.  Civ.  149,  78  S.  W.  979,  applying  rule  with  reference  to  con- 
tract of  insurance  requiring  payments  of  premium  in  installments 
where  insured  only  made  mistake. 

8yl.  8  (Vm,  895).     Equitable  relief  for  mistake — Negligence. 

Approved  in  Newman  v.  Kay,  57  W.  Va.  125,  49  S.  E.  936,  contract 
for  sale  of  land  in  gross  cannot  be  rescinded  because  of  mutual  mis* 
take  as  to  quantity  of  land  sold,  where  no  fraud  shown. 
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Syt  8  (Tni,  896).     RescisBion  of  contract  for  fraud— Diligence. 

Approved  in  Richardson  v.  Lowe^  149  Fed.  628,  where  foyj  months  af- 
ter possession  defendant  learned  of  misrepresentations  as  to  richness 
of  minea  but  continued  to  work  them  for  two  years,  he  cannot  set 
up  fraud  in  defonae  of  suit  to  foreclose  purchase  money  mortgage; 
Burk  V.  Johnson,  146  Fed,  218,  when  purchaser  of  assignment  of  right 
to  organize  burial  associations  un<ilef  copyr lighted  plan  discovered 
falsity  of  seller  *s  representatiotia  within  mouth  after  sale,  but  con- 
tinued to  operate  under  contract  for  over  one  year,  fraud  waived; 
Bumci  V,  Bornea,  137  Fed.  800,  70  C.  C.  A.  357,  applying  rule  to  fam- 
ily settlement  of  estate;  Russell  t.  Russell,  129  Fed.  439,  widow  not 
barred  by  laches  from  maintaining  suit  to  set  aside  antenuptial  agree- 
ment for  fraud,  instituted  immediately  after  losing  prior  suit  for 
its  reformation  where  she  always  asserted  invalidity  of  agreement; 
Seeley  v.  SeeleyHowe-Le  Van  Co.,  130  Iowa,  629,  631,  105  N.  W. 
381,  382,  where  Bale  induced  by  fraudulent  repreaentatioDS  of  buyer, 
and  latter  sold  some  of  goods  and  seller  attempted  to  collect  purchase 
1  trice  on  all^  seller  ratified  entire  sale;  Speicber  v.  Thompson,  141 
Mich,  666,  104  N.  W.  1108,  where  purchasers  of  majority  stock  of 
corporation  became  its  managers,  continued  bueiuest  after  learning 
of  fraud  on  part  of  sellers ;Pattersoti  v.  Hewitt,  11  N.  M.  42,  66  Pac. 
564,  55  L.  R.  A.  658,  applying  rule  with  reference  to  assertion  of 
claims  arising  out  of  verbal  agreement  with  reference  to  abandon- 
ment of  confiicting  mining  locations  and  making  of  new  locations; 
Burnham  v.  Burnham,  119  Wis,  516,  97  N,  W.  179,  where  one  ex- 
pressed approval  of  deed  and  settlement,  and  after  employing  coun- 
sel to  contest  same  for  fraud  procured  mortgage  to  pay  debts  in  pur- 
suance of  settlement,  be  ratified  same. 

93  U.  8.  72  78,  23  L.  806,  CHEMUNG  CANAL  BANK  v.  LOWERY. 

ByL  2  (Vm,  900),     Demurrer  raising  defense  of  limitations. 

Approved  in  Providence  Gold  Min.  Co.  v,  Marks,  7  ArjsE.  79,  60  Pac. 
940,  in  action  to  establish  adverse  claim  to  mining  location  issue  that 
action  not  brought  within  thirty  days  after  adverse  claim  filed,  a» 
required  by  U.  8.  Rev.  St.,  §  2326,  cannot  be  raised  on  motion  for  judg- 
ment or  to  strike  complaint  from  files, 

Syl.  3  {VIII,  901),  Following  state  practice — Demurrer  for  limita- 
tions. 

Approved  in  J.  W*  Bishop  Co.  v.  Sbelborse,  141  Fed,  646,  under  Vir- 
ginia practice  declaration  in  action  for  wrongful  death  alleging  in 
one  count  separate  acts  of  negligence,  any  one  of  which  would  constitute 
sufficient  cause  for  action,  but  which  may  have  been  concurrent  causei 
producing  injurji  ii  prjper. 
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93  U.  8.  78-85,  23  L.  807,  BYAK  t.  CABTEB. 
87L  3  (Vni,  901).  Title— Statute  confirming  land  dainUL 
Approved  in  Catron  t.  Laughlin,  11  K.  M.  628,  629,  631,  78  Pm. 
81,  32,  when  Congress  eonfirmed  Mexican  grant  as  recdtaimended  by  Kew 
Mexico  Surveyor  General,  it  adjudicated  title  valid  for  all  land  elaimed; 
Kneeland  ▼.  Korter,  40  Wash.  469,  82  Pac.  611,  1  L.  B.  A.  (N.  &) 
745,  where  tide  land  between  high  and  low  water  mark  within  plaea 
limits  of  railroad  grant  had  been  sorveyed  and  defined  and  railroad 
had  performed  conditions  before  state  admitted,  railroad  entitled  to 
land  under  constitution  by  which  state  disclaimed  title  to  patented  tide 
lands,  though  patent  issued  after  constitution  adopted. 

8yL  4  (Vm,  902).    Statutes— Exceptions  in  proviso. 

Approved  in  Long  t.  Pennsylvania  B.  Co.,  149  Fed.  600,  under  P.  Ii. 
N.  J.  1906,  p.  525,  authorizing  actions  by  married  woman  in  own  name 
for  torts  against  her  or  her  separate  property,  husband  is  improper 
party;  Oould  ▼.  Kew  York  Life  Lu.  Co.,  132  Fed.  930,  under  proviso 
to  Bankr.  Act  1898,  S  70a,  subd.  5,  giving  right  to  bankrupt  to  retain 
life  policy  having  surrender  value  by  paying  value  to  trustee^  poli^ 
having  no  valid  value  as  assets  does  not  pass  to  trustee. 

93  U.  8.  92-96,  23  L.  815,  DBESSEB  v.  MISSOUBI  ft  IOWA  BY.  4k 
CON.  CO. 

8yl.  5  (Vm,  905).    Amount  recoverable  by  bona  fide  purchaser. 

Approved  in  Gamble  v.  Bural  Ind.  School  Dist,  132  Fed.  524,  pur- 
chaser of  overdue  and  dishonored  municipal  bond  of  face  value,  including 
interest  of  over  $2,000,  for  $50,  bond  being  invalid  in  hands  of  original 
holder,  of  which  purchaser  had  notice,  can  recover  only  purchase  price 
though  seller  was  bona  fide  purchaser. 

93  U.  8.  99-108,  23  L.  819,  SHERLOCK  v.  ALLING. 

Syl.  4  (Vm,  908).    Legislation  affecting  interstate  commerce. 

Approved  in  Howard  v.  Illinois  Central  B.  Co.,  148  Fed.  1001,  hold- 
ing void  employer's  liability  act  of  1906;  Kavanaugh  v.  Southern  By. 
Co.,  120  Ga.  63,  47  8.  E.  527,  upholding  Civ.  Code  1895,  §  2298,  re- 
lating to  liability  of  connecting  railroads  for  through  shipments;  Com* 
monwealth  v.  Strauss,  191  Mass.  555,  78  N.  E.  139,  upholding  Bev. 
Laws,  c.  56,  S  1,  prohibiting  persons  doing  business  in  state  from  mak- 
ing it  condition  of  sale  of  goods  that  purchaser  shall  not  deal  in  goods 
of  others;  People  v.  Beardon,  184  N.  Y.  457,  112  Am.  St.  Bep.  646,  77 
N.  E.  979,  upholding  Laws  1905,  pp.  474,  477,  §§  315,  324,  imposing 
tax  on  transfers  of  corporate  shares;  Walker  v.  Southern  By.  Co.,  137 
N.  C.  168,  49  8.  E.  86,  upholding  Acts  1903,  p.  999,  penalizing  railroad 
failing  to  transport  goods  received  for  shipment  to  place  within  state, 
for  more  than  four  days  after  their  receipt.  See  98  Am.  St.  Bep.  607, 
Beta 
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SyL  6  (Ylir,  909).  Congressional  legulation  of  interstate  eommerca 
exclusive. 

Approvea  in  Howard  ▼.  Hlfnois  Central  B,  Co,,  148  Fed,  1002,  hold- 
ing void  employer's  liability  act  of  1906, 

S3  IT.  B.  108.116,  23  U  822,  TIPPECANOE  CO.  COMMISSIONERS  t. 
LUCAS. 

Syl,  5    (YlII,  912).     MunicipaliUea^State  may  restrict  powers. 

Approved  in  Worcester  v.  Worcester  etc.  St.  Ry.  Co.,  196  U.  8. 
550,  49  L.  596,  25  Sup.  Ct.  327,  city  cannot  invoke  contract  clause  of 
constitution  against  abrogation  by  state  statute  of  pro  vis  iocs  of  contract 
between  railroad  and  city  witli  reference  to  street  paving;  Auguata  v. 
Augusta  Water  DisL,  101  Me.  152,  63  AtL  665,  Augusta  Water  District 
is  municipal  corporation  and  under  Bev.  St.,  c.  9  §  6,  its  property  is 
•exempt  from  miinicipal  taxation;  Lincoln  Co.  v.  Brock,  37  Wash.  17, 
79  Pac.  478,  county  is  municipal  corporation  within  Const.,  art.  1,  5  16, 
providing  that  no  right  of  way  shall  be  appropriated  for  uae  of  any 
-corporation  other  than  municipal,  until  compensation  made;  dissenting 
opinion  in  Ex  parte  Lewis,  45  Tex.  Cr.  38.  108  Am.  St.  Rep.  929,  73 
S,  W.  824,  majority  holding  void  Galveston  special  charter  creating 
board  of  commissioners^  two  of  whom  to  be  locally  elected  and  thre« 
^appointed  by  governor. 

Syl.  7  (VIIX,  913).    Legislative  control  over  municipal  property. 

Approved  in  Worcester  v.  Worcester  etc,  St.  By.  Co.,  196  U,  8,  551, 
49  L.  596,  25  Sup.  Ct.  327,  city  cannot  invoke  contract  clause  of  con* 
fltitution  against  abrogation  by  state  statute  of  provisions  of  contract 
between  city  and  street  railway  with  reference  to  street  paving. 

D3  U.  8.  116  123,  23  L.  825,  HOME  INS.  CO.  t.  CITY  COUNCIL  OF 

AUGUSTA, 

Syl.  4  (VIII,  914).  Contracts— Taxation — Foreign  corporations  do- 
ing business. 

Approved  in  Bisboff  v.  State,  43  Fla.  80,  30  So.  812,  ordinance  im- 
posing  occupation  tax  does  not  create  contract  right ;  Norfolk  ete.  Ry.  Co. 
▼.  Suffolk,  103  Va.  501,  49  8.  E.  659,  SuflFolk  Charter,  §  18,  providing  for 
nccupation  tax,  authorizes  license  tax  on  railroad  doing  business  in  town, 
though  it  is  liable  to  penalty  under  statute  for  failure  to  do  business. 

03  U.  S.  124-130,  23  L.  826,  COUNTY  OF  CALHOUN  v.  AMERICAN 
EMIGRANT  CO. 

Syl.   3    (Vin,   914).     Delivery   of   deed   in   escrow— Title. 

Approved  in  Powers  v.  Eude,  14  Okl.  391,  79  Pac.  93,  where  deed  de- 
|K>8ited  in  escrow  to  be  delivered  to  railroad  when  it  agreed  to  construct 
depot  in  certain  place,  grantee  acquires  no  title  by  obtaining  it  priii  to 
^rformance  of  condition* 
4$ 
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S7L  6  (VIII,  915).    Estoppel  by  acts  of  corporation. 

Approved  in  Stewart  ▼.  Wright,  147  Fed.  328,  holding  bank  hstole  for 
acts  of  cashier  in  assisting  in  furtherance  of  scheme  to  swindle  by  mean* 
of  fake  footraces  by  lending  banking  facilities  to  conspirators. 

93  U.  8.  130-143,  23  L.  833,  CLAPLIN  v.  HOUSEMAN. 

Syl.  2  (Yin,  915).  Effect  of  defendant's  bankruptcy  on  state  juris* 
diction. 

Approved  in  Jackman  y.  Eau  Claire  Nat.  Bank,  125  Wis.  481,  104  K. 
W.  103,  under  Bankr.  Act  1898,  9  23b,  state  court  has  jurisdiction  over 
action  by  trustee  to  recover  value  of  property  transferred  as  prefer- 
ence. 

Syl.  5  (Vm,  916).    Concurrent  and  exclusive  jurisdiction. 

Approved  in  Jackman  t.  Eau  Claire  Nat.  Bank,  125  Wis.  482,  104 
N.  W.  103,  under  Bankr.  Act  1898,  §  23b,  state  court  has  jurisdiction 
over  action  by  trustee  to  recover  value  of  property  transferred  as  pref > 
erence. 

SyL  10  (VIII,  918).    State  suit  by  assignee  in  bankruptcy. 

Approved  in.  United  States  etc.  v.  United  States  etc.  Guaranty  Co., 
78  Vt.  451,  63  Atl.  583,  action  in  name  of  United  States  on  contractor's 
bond  given  under  Comp.  St  1901,  p.  2523,  may  be  brought  in  state 
court. 

93  U.  S.  143-150,  23  L.  855,  HENDEICK  t.  LINDSAY. 

Syl.  8  (VIII,  919).    Damage  to  promisee  is  good  consideration. 

Approved  in  In  re  Dressier,  135  Fed.  498,  68  C.  C.  A.  207,  wher^ 
securities  loaned  by  claimant  to  A.,  who  pledged  them  to  secure  loans 
and  thereafter  bankrupt  of  which  A.  is  a  member  took  over  all  prop- 
erty and  assumed  all  liabilities,  transaction  not  within  statute  of  frauds. 

Syl.  5  (VIII,  919).     Assumpsit  by  third  party  beneficiary. 

Approved  in  Fish  v.  First  Nat.  Bank,  150  Fed.  526,  where  articles 
of  agreement  recited  that  one  partner  had  given  note  for  money  used 
for  firm  and  provided  that  same  should  be  firm  obligation,  but  before- 
maturity  firm  dissolved  and  other  partner  succeeded  to  business  and 
assumed  liabilities,  partner  is  liable  on  note;  Tucker  v.  Curtin,  148  Fed. 
934,  transfer  of  stock  by  husband  to  wife  as  gift  by  surrendering  old 
certificate  to  corporation  which,  by  his  direction,  issues  new  one  to  wife,, 
is  transfer  through  third  person,  constituting  perfect  gift;  Foster  v. 
Leininger,  33  Ind.  App.  674,  72  N.  E.  165,  where  contract  for  release 
of  telephone  right  of  way  given  in  consideration  of  placing  telephone  itt 
houses  of  parties  giving  release  and  in  plaintiff's  house,  plaintiff  could 
sue  for  failure  to  put  telephone  in  his  house  though  he  is  not  privity 
to  contract. 
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93  U.  S.  150-155,  23  L.  840,  O'HARA  v.  MacCONNELU 
SyL  6  (Vm,  921),     Dismissal  of  appeal— Satisfaction  of  judgment 
Approved  in  Hubbard  v.  State,  71  Ark.  469,  75  a  W.  853,  defendant 

coDvtctcd  of  misdemeanor  by  executing  mortgage  to  secure  fine  does 

not  lose  right  to  appeal* 

Distinguished  in  Betts  v.  State,  67  Neb.  206,  93  N.  W.  169,  respond- 
ent in  mandamus  who  has  performed  commands,  after  allowance  of 
supersedeas,  and  before  motion  for  new  trial,  disposed  of,  not  entitled 
to  review  of  question  whether  writ  should  have  been  granted. 

93  V.  8.  155  163,  23  L,  843,  KEBBISON  v.  STEWAKT. 

Syl.  2  (Vni,  922).  Suit  by  trustees— Beneficiaries  not  necesaafy 
parties. 

Approved  in  Atlantic  Trust  Co.  v.  Chapman,  145  Fed.  823,  receiver 
appointed  at  foreclosure  suit  by  trustee  in  corporation  mortgage  need 
not  make  intervening  bondhokkrs  parties  to  suit  against  trustee  for 
expenses  of  receivership;  In  re  E.  T,  Ketiney  Co.^  136  Fed*  455, 
beneficial  interest  of  assignors  who  had  assigned  claims  against  bank- 
mpt  to  committee  to  purchase  bankrupt's  property  and  sell  it  for  as- 
signors, in  net  proceeds  of  claims  assigned  after  administration  of 
trust  by  committee  not  provable  in  bankruptcy;  Virginia  etc.  Power 
Co,  V.  Fisher,  104  Va.  136,  51  8.  E.  203,  bond  bolder  cannot  foreclose 
railroad  mortgage  unless  trustee  has  been  requested  and  neglected  so 
to  do  or  is  unable  to  act;  Thompson  v.  Price,  37  Wash,  398,  79  Fac. 
952,  where  owner  of  fee  deeded  land  he  held  for  benefit  of  town  and  to 
be  sold  to  beat  advantage  aud  proceeds  applied  to  pay  grantor's 
debts,  grantors  not  necessary  parties  to  foreclosure  of  mortgage  exist- 
ing at  time  of  date. 

Distinguished  in  Bockfinger  v.  Foster,  10  OkL  493,  62  Pac.  800,  in 
action  against  townaite  trustees,  to  whom  patent  issued,  to  declare 
trust  in  favor  of  adverse  claimant^  townsite  lot  claimants  are  necessary 
parties. 

SyL  3  (Vm,  923),     Beneficiaries  bound  by  judgment  against  trustee. 

Approved  in  In  re  Tiffany,  147  Fed.  310,  state  judgmeut  in  suit  by 
bankrupt's  trustee,  refusing  to  set  aside  trausfer  of  property  made 
by  bankrupt  as  fraudulent,  concludes  creditors,  who  cannot  set  up 
same  to  defeat  discharge  in  bankruptcy;  National  Salt  Co.  v.  In- 
graham,  143  Fed.  809,  deterniiniDg  extent  of  bar  of  judgment  against 
corporation's  trustee  to  bold  stock  on  rights  of  certificate  holder; 
Gray  v.  Grand  Porks  Merc.  Co.,  138  Fed,  345,  on  appeal  by  bankruptcy 
trnstee  from  judgment  allowing  claims  for  expenses  of  administration, 
claimants  are  necessary  parties  to  determination  of  validity  of  judg- 
ment; Bowling  Green  Trust  Co,  v.  Virginia  etc.  E.  Co.,  132  Fed,  924, 
holders  of  minority  bonds  of  railroad  cannot  intervene  on  foreclosure 
of  mortgage  to  displacement  of  trustee  suing  on  request  of  majority 
solely  on  ground  that  directors  are  bondholders  and  directors  of  rail- 
road; Oklahoma  City  ▼.  McMaster,  12  Okl.  5S4,  73  Pac.  1016,  holding 
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city  bound  by  judgment  against  townsite  trusteei  and  in  favor  of 
occupying  claimants. 

93  U.  S.  163-169,  23  L.  858,  TILTON  ▼.  COFIELD. 

SyL  5  (VIII,  925).    Amendment  introducing  new  cause  of  action. 

Approved  in  Dunn  v.  Mayo  Mills,  134  Fed.  806,  67  C.  C.  A.  450, 
upholding  allowance  of  amendment  in  action  for  balance  due  on  con- 
tract, with  reference  to  statement  of  claim. 

Syl.  7  (Vin,  925).     Amendment  of  pleading  attachment. 

Approved  in  First  Nat.  Bank  v.  Fish,  2  Alaska,  350,  upholding 
amendment  of  undertaking  on  attachment  before  judgment;  Kipp  ▼. 
Burton,  29  Mont.  102,  101  Am.  St.  Eep.  44,  74  Pac.  87,  63  L.  B.  A. 
325,  sale  made  under  execution  defective  for  want  of  seal  mado  prior 
to  act  of  1899,  p.  145,  was  validated  without  amendment  by  court; 
Jaffray  v.  Wolf,  4  Okl.  321,  47  Pac.  502,  amendment  of  attachment  affi- 
davit showing  defendant  had  entirely  disposed  of  property  purchased 
of  plaintiffs  and  that  plaintiffs  could  not  replevy  same,  is  proper. 

Syl.  8  (Vm,  926).    Collateral  attack  on  judgment. 

Distinguished  in  Mankato  v.  Barber  Asphalt  Pav.  Co.,  142  Fed.  341, 
defendant  in  state  court  is  not  concluded  by  judgment  therein,  whero 
DO  conflict  over  custody  of  specific  property  arises,  from  suing  in 
federal  court  on  same  cause  of  action. 

Syl.  10  (Vm,  926).    Purchase  of  property  pendente  lite. 

Approved  in  Miller  &  Lux  t.  Rickey,  146  Fed.  586,  corporation 
organized  by  defendant  in  federal  suit  to  which  he  has,  pendente  lite, 
conveyed  water  rights  in  litigation,  may  be  enjoined  from  prosecuting 
state  suit  to  determine  such  rights;  Hargrove  v.  Cherokee  Nation,  129 
Fed.  190,  63  C.  C.  A.  276,  in  suit  to  recover  land  by  Indian  tribesman 
under  30  Stat.  495,  §  3,  where  purchaser  is  brought  in  by  amended 
complaint  it  is  unnecessary  to  allege  that  membership  in  tribe  dis- 
allowed; Bergman  v.  Inman,  43  Or.  460,  99  Am.  St.  Rep.  771,  72  Pac. 
1087,  in  action  to  enforce  statutory  liability  against  one  destroying 
property  covered  by  logger's  lien,  domestic  judgment  declaring  there 
was  lien  on  logs  when  removed  from  state  by  defendant  is  admissible; 
Scudder  v.  Cox,  35  Tex.  Civ.  417,  80  S.  W.  873,  purchaser  pendente 
lite  cannot  collaterally  attack  judgment. 

Distinguished  in  King  v.  Davis,  137  Fed.  240,  Va.  Code  1887,  § 
3566,  relating  to  lis  pendens,  does  not  apply  to  federal  courts; 
Powell  V.  National  Bank  of  Commerce,  19  Colo.  App.  69,  74  Pac.  540, 
where  complaint  filed  August  21st,  and  receiver  appointed  same  day, 
but  receiver  discharged  on  day  following  and  later  on  same  day 
defendant  executed  chattel  mortgage  to  one  having  notice  of  proceed- 
ings, and  on  August  29th,  order  of  discharge  vacated  and  order  of 
2l8t  reinstated,  chattel  mortgage  subject  to  receivership. 
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93  U.  S.  1G9-173,  23  L,  812,  FRENCH  r.  FTAN. 

Syl.    1    (Vm,   927).     Swamp   land   act— Grant   hi   praeseatl. 

Approved  in  Kittel  t.  Trustees  etc.  Improvement  Fnnd,  130  Fed. 
947,  upholding  Florida  grant  of  awamp  lands  before  identification  and 
patent  by  government* 

SyL  3  {Vni^  928),     Concliiaivenesa  of  decision  of  special  tribunal. 
Approved  in  Semer  v.  Auditor  Genera],  133  Micb.  574,  95  N.  W.  734, 
where  lands  bid  off  to  state  for  taxes  for  more  than  eight  consecutive 
jrears  without  application  to   redeem  and   statutory   report  under  Aet» 
1895,  No.  154,  §  127,  filed,  owner  could  not  attack  proceedings. 

Syl.  4  (VIIIj  929).     Conelusiveuess  of  issuance  of  land  patent. 

Approved  in  Le  Harchel  v.  Teegarden,  133  Fed.  1827,  on©  attacking 
land  patent  for  mistake  of  fact  must  plead  and  prove  evidence  before 
department  from  which  mistake  resulted,  particular  mistake  and  way 
in   whicli   it  occurred. 

fiyl.  5  (VIII,  930)*    Swamp  land  patents^Conelusiveneas. 

Approved  in  United  States  v.  Chicago  etc.  By,  Co.,  148  Fed,  891, 
where  at  time  of  passage  of  railroad  grant  act  and  at  date  of  fling 
location  map  certain  lands  within  grant  were  embraced  in  lists  of  lands 
•elected  by  state  as  swamp  lands,  wbii^h  list  filed  with  the  Land  De- 
partment, but  not  approved,  such  lands  not  excluded  from  grant; 
Kerns  v,  Lee,  142  Fed.  992,  acceptance  by  Land  Department  of  inal 
proofs  from  homesteader  and  issuance  of  patent  is  concluuive  that 
land  was  not  swamp  at  time  of  passage  of  swamp  land  act;  Welsh  y, 
Callvert,  34  Wash.  255,  75  Pac.  873,  where  lands  were  sold  by  state  aj) 
aecond-class  tide  lands,  claim  by  subsequent  applicant  to  piirchase 
thereof  as  oyster  landa  that  deed  did  not  include  lands  applied  for  is. 
untenable, 

93  U.  S.  174-188,  23  U  872,  BANK  OP  KENTUCKY  v.  ADAMS  EX- 
PEES3  CO. 

Syl.  1  (Till,  932),    Express  companies  are  common  carriers. 

Approved  in  Despeanx  t.  Pennsylvania  B.  Co.,  133  Fed,  1011,  whero 
plaintiffs  filed  assumpsit  against  railroad  to  recover  for  unlawful 
discrimination  as  authorised  hy  Pa.  P,  L.  72,  they  could  not,  fourteei* 
years  thereafter,  amend  charging  defendants  with  common-law  liability 
on  ground  that  charges  were  unreaaonablej  Southern  Exp.  Co,  y. 
Rose  Co.,  124  Ga,  585,  53  8.  E.  186,  5  L,  B.  A.  (N.  8.)  619,  granting 
mandamus  at  suit  of  private  party  to  compel  express  company  to  trans- 
port   goods. 

Syl.  4  (Vm,  933).    Contract  limiting  carrier's  liability. 

Approved  in  Cau  r.  Texas  etc.  By.  Co.,  194  U,  8.  431,  48  L.  1057, 

£4   Sup.   Ct.    663,   exemption   of   carrier    from   liability   for   damages 

by   fire   expressed   in   bill   of   lading   ia   valid    though   option   to   ship 

under  common-law  liability  not  actually  presented  to  shipper;  Arthnx 
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T.  Texas  etc.  By.  Co.,  139  Fed.  130,  where  shipper  accepted  bill  of 
lading  for  transportation  of  cotton  containing  fire  exemption  clause 
without  requesting  rate  under  common-law  liability,  carrier  not  liable 
for  loss  by  fire  not  due  to  its  negligence;  Southern  Express  Go.  ▼• 
Bothenberg,  87  Miss.  659,  40  So.  65,  stipulations  in  contract  of  ex* 
press  company  that  negligence  of  railroad  shall  not  be  imputed  to 
express  company  and  limiting  liability  for  loss  to  $50  irrespective  of 
value  of  package,  are  void. 

Syl.  10  (Ylll,  935).    Bailroad  as  express  company's  agent. 

Approved  in  American  Express  Co.  v.  Ogles,  36  Tex.  Civ.  409,  81 
S.  W.  1025,  where  express  company  obtained  from  railroad  a  train, 
for  particular  shipment  of  stock,  shipment  being  accompanied  by 
express  messenger,  though  train  operated  by  railroad  crew,  express 
company  is  liable  for  railroad's  negligence. 

93  V,  S.  188-198,  23  L.  846,  UNITED  STATES  v.  POBTY-THBEB 
GALLONS  OP  WHISKY. 

Syl.  1  (Vm,  938).    Begulation  of  commerce  with  Indians. 

Approved  in  Benfrow  ▼.  United  States,  3  Okl.  166,  41  Pae.  90, 
Indian  who  has  received  allotment  of  land,  taken  oath  of  allegiance 
and  become  elector  of  state,  is  within  inhibition  of  Bev.  St.,  §  2139, 
prohibiting  sale  of  liquor  to  Indians,  where  government  has  not  re- 
leased him  from  control  of  Indian  agent. 

Syl.  8  (Vm,  939).    Treaty  prevails  over  conflicting  state  statute. 

Approved  in  In  re  Wyman,  191  Mass.  279,  77  N.  E.  380,  under 
Bussian  treaty  of  1832,  vice-consul  is  entitled  to  letters  of  administra- 
tion of  estate  of  Bussian  citizen  to  exclusion  of  public  administrator. 

93  U.  S.  199-208,  23  L.  829,  OBEB  v.  GALLAGHEB. 

Syl.  8  (VIII,  940).    Equity  gives  complete  relief. 

Approved  in  Southern  Pae.  B.  Co.  v.  United  States,  133  Fed.  657, 
66  C.  C.  A.  581,  upholding  equity  jurisdiction  over  suit  by  United 
States  against  railroad,  its  mortgagees  and  others  to  determine  what 
portion  of  lands  erroneously  patented  to  railroad  under  grant  are  bona 
fide  purchasers  for  cancellation  of  patents  to  lands  not  so  disposed 
of  and  for  accounting  for  moneys  received  by  railroad  for  lands  sold; 
In  re  Leeds  Woolen  Mills,  129  Fed.  926,  where  one  obtained  possession 
of  goods  from  bankruptcy  court's  receiver  which  latter  had  no 
authority  to  surrender,  and  sells  same,  bankruptcy  court  may,  in  suit 
to  compel  him  to  restore  it,  determine  question  of  ownership;  Clark  Co. 
Court  V.  Warner,  116  Ky.  807,  76  S.  W.  829,  where  after  appeal  to 
county  court  for  ferry  privilege  and  appeal  to  circuit  court  party  ap- 
peared, pending  such  cause,  county  court  of  county  on  other  side  of 
river  had  no  jurisdiction  of  application  by  such  party  for  identical 
ferry  privilege;  Cohe  v.  Bicketts,  111  Mo.  App.  110,  85  S.  W.  132, 
where  state  court  acquired  jurisdiction  of  suit  to  wind  up  affairs  of 
building  association  prior  to  federal  suit  for  same  persons,  it  could 
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finallj  determino  same  not  withstanding  federal  suit;  McConnell  ▼. 
Combination  etc.  Co.,  30  Mont.  250,  104  Am.  St.  Bep.  703,  76  Pac* 
197,  though  complaint  in  action  against  corporation  officers  for  fraud- 
filently  misappropriating  funds  ia  inuufficient  to  consider  it  as  brouglit 
on  behalf  of  others  than  plaintiffs,  averment  that  thej  bring  it  for 
others  as  well  is  im material j  Grogan  v.  Valley  Trading  Co.,  30  Mont. 
235,  76  Pac.  213,  in  action  to  redeem  where  deed  absolute  given  as 
security  for  debtj  court  may  determine  plaintiff's  rigbt  of  possession 
where  defendant  makes  no  claim  except  under  deed. 

S3  U.  S.  209-216,  23  L.  849,  SHEEMAN  v.  BUICK. 

Syl.  1  (Vm,  941),    School  lands— Prior  settlement. 

Distinguished  in  Gonzales  v.  French,  4  Ariz,  S2,  33  Pac.  503^  nnder 
Bev.  St.,  §§  1946,  2275,  where  settlera  on  school  section  failed  to  assert 
pre-emption  claim  after  survey,  bat  sold  possessions,  purchaser  acquired 
no  interest  in  lands^ 

93  U.  8.  217-224,  23  L.  860,  MOHGAN  v.  LOUISIANA. 

SyL  t  (Vin,  944).  Tax  exemption — ^Poreclosuro  purchaser  of  rail- 
road« 

Approved  in  Eochester  r.  Bocbester  By.  Co.,  182  N.  Y.  118,  74  N. 
E,  959,  70  L.  B.  A.  773,  where  street  railway  was  by  statute  exempt 
from  expense  of  repaying  between  tracks,  right  to  exemption  did  not 
pass  to  lessee, 

Syl.  3   (Vni,  946).     Term  *< franchise"  defined. 

Approved  in  Wicomico  Co.  Commra,  v,  Bancroft,  135  Fed.  981,  under 
Code  Md.  1838,  art-  23,  §§  187,  188,  relating  to  formation  of  corpora- 
tion by  purchaser  on  foreclosure  of  railroad,  reorganized  company 
acquired  immunity  from  taxation  for  term  conferred  on  original  com- 
pany by  special  statutes j  Lake  Drummond  Canal  Co.  v.  Commonwealth, 
103  Va.  347,  352,  49  8.  E.  509,  511,  under  statute  providing  that 
corporation  organized  on  foreclosure  sale  of  corporation  shall  succeed 
to  all  rigiits  and  privileges  of  old,  immunity  from  taxation  granted 
to  original  company  did  not  pass  to  purchaser, 

93  U.  S.  242-247,  23  L.  779,  GABFIELDE  v.  UNITED  STATES. 

Syl.  3   (VIII,  951).     Caneellation  of  mail  contract — Indemnity. 

Approved  in  Slavens  v.  United  States,  196  U.  8.  230,  49  L.  460,  25 
Sup.  Ct,  229,  Poetmastor  General  may  cancel  mail  contract  servicd 
under  which  has  been  materially  decreased  by  using  street  cars  to 
carry  mail 

93  U.  8.  247-258,  23  L.  882,  WHITESIDE  t.  UNITED  STATED 
SyL  6  (Vm,  952).    Government  not  liable  for  office r^s  acts* 
Approved  in  United  States  v.  Kauhoe,  147  Fed.  187,  where  t>ne  liabls 
en  postmaster's  bond  called  by  inspector  to  pay  embezzlement  and  on 
rei^uest  for  extension  of  time  inspector  granted  extension  provided 
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note  executed  to  government  for  amount  of  default  note  was  void; 
Orange  Co.  v.  Texas  etc.  R.  E.  Co.,  35  Tex.  Civ.  363,  80  S.  W.  671, 
where  tax  collector  collected  taxes  before  rolls  delivered  to  him  and 
failed  to  turn  in  taxes,  taxpayer  is  liable  therefor. 

93  U.  8.  258-266,  23  L.  893,  BAEKLEY  v.  LEVEE  COMMISSIONERS. 

S7I.  1  (Vm,  953).  Mandamus  to  officers — Abolition — Expiration 
of  term. 

Approved  in  Marra  v.  San  Jacinto  etc.  Irr.  Dist.,  131  Fed.  790,  wher» 
irrigation  district  organized  under  Cal.  Acts  1887,  p.  29,  c.  34,  issued 
and  sold  bonds,  remedy  of  holder  thereof  after  judgment  and  execu- 
tion unsatisfied  was  mandamus  to  compel  levy  of  assessment  and  not 
suit  in  equity  for  receivership;  People  v.  Davidson,  2  Cal.  App.  99^ 
83  Pac.  160,  effect  of  County  Government  Act,  §  56,  as  amended  ii^ 
1901,  providing  that  in  townships  of  less  than  six  thousand  population 
there  shall  be  but  one  constable,  was  to  abolish  two  previously  existing 
offices  and  created  new  one,  and  former  incumbent  could  not  hold  over; 

93  U.  S.  266-271,  23  L.  896,  BROUGHTON  v.  PENSACOLA. 

Syl.  1  (Vm,  954).  Corporation — Obligation  of  contracts  survive* 
dissolution. 

Approved  in  Folsom  ▼.  Greenwood  Co.,  137  Fed.  450,  69  C.  C.  A. 
473,  where  statute  incorporated  township,  authorized  it  to  issue  aid 
bonds  and  provided  that  county  officer  levy  taxes  therefor  and  county 
boundaries  changed  so  that  township  put  in  another  county,  latter  i* 
liable  for  bonds;  Ex  parte  Folsom,  131  Fed.  504,  holding  void  constitu- 
tional amendment  of  1902,  abolishing  organization  of  townships  which 
had  issued  aid  bonds;  Hopkins  v.  Crossley,  138  Mich.  565,  101  N.  W. 
823,  where  funds  of  volunteer  fire  department  created  by  statute  were 
placed  in  hands  of  trustees  for  specified  purpose,  after  purpose  of  cor- 
poration ceased  and  corporation  dissolved  fund  did  not  escheat  to 
state. 

Syl.  3  (Vm,  955).  Change  in  municipality's  charter — Same  terri- 
tory. 

Approved  in  Gamble  v.  Rural  etc.  School  Dist.,  146  Fed.  119,  fol- 
lowing rule;  Pepin  Tp.  v.  Sage,  129  Fed.  660,  64  C.  C.  A.  169,  de- 
termining liability  for  bonds  issued  by  village  which  was  created 
from  territory  of  city  and  township  and  later  act  creating  village 
repealed;  Pratt  v.  Dudley,  73  Ark.  541,  84  S.  W.  783,  construing  acta 
1901,  p.  27,  relating  to  creation  of  levee  districts;  Board  Co.  Commrs. 
Greer  Co.  v.  Clarke,  12  Okl.  209,  70  Pac.  210,  Greer  County,  Oklahoma^ 
is  liable  for  valid  obligations  of  Greer  County,  Texas,  prior  to  transfer 
of  territory  of  such  county  to  former  state;  School  Dist.  No.  76  v.  Capi- 
tol Nat.  Bank,  7  Okl.  60,  54  Pac.  311,  school  warrant  drawn  by  county 
clerk  on  county  treasurer,  under  Laws  1890,  §  6412,  to  be  paid  out  of 
separate  school  fund,  is  not  township  or  school  district  obligation; 
City  of  Guthrie  v.  Wylie,  6  Okl.  66,  55  Pac.  105,  provisional  city  of 
Guthrie  did  not  become  de  jure  corporation  prior  to  its  attempt  to 
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comply  with  act  of  May  2,  1890,  relative  to  incorporation  of  village! ; 
Blackburn  v.  Oklahoina  City,  1  Okl.  295,  31  Pac.  783,  Oklahoma  City 
OH  becoming  de  jure  corporation  is  liable  for  contracts  made  while  it 
wat  de  facto  corporation;  City  of  Guthrie  v.  Territory,  1  Okl.  202,  31 
Pac,  194,  11  L.  R.  A.  418,  where  village  has  changed  to  city  since 
liability  of  village  for  debts  of  provisional  organization  fixed  by 
legislature,  city  is  liable  for  such  debts, 

DiBtinguished  in  Folsom  v.  Greenwood  Co.,  130  Fed.  733,  county 
which  under  state  law  can  only  contract  such  debts  as  are  authorized 
by  statute  is  not  liable  on  bonds  iaatied  before  county  created  by 
township  which  formerly  was  part  of  another  county j  Wichman  v. 
Placervilk,  147  CaL  164,  81  Pac.  538,  Stat.  1859,  p,  77,  reincorporating 
Placerville  repealed  bond  act  of  1863,  authorixing  city  to  issue  bonds, 
and  reincorporated  city  could  not  issue  bonds. 

03  U.  8.  271-274,  23  L.  925,  BALTON  v.  JENNINGS. 

8yL  1  (Vm,  957).     Patent  for  hair  net— Want  of  novelty. 

Approved  in  West  Boylston  Mfg.  Co.  v.  Wallace,  137  Fed.  926, 
holding  void,  for  want  of  novelty,  Mitchelsen  patent  No*  718,499,  for 
tenting  cloth. 

93  U*  S.  274-284,  23  L,  914,  WIND80B  v.  McVTEGH. 

8yl.  1  (Vin,  957).     Judgment  in  condemnation — Denial  of  hearing. 

Approved  in  King  v.  Davis^  137  Fed.  214,  where,  in  ejectment,  there 
was  no  necessity  for  inquiry  and  court  entered  order  reciting  that 
defendant's  time  to  plead  having  expired  cause  was  set  down  for 
inquiry,  recital  was  equivalent  to  order  making  office  judgment  final. 

Syl.  3  (VIII,  959).  Confiscation  proceedings — Befusal  to  hear 
owner. 

Approved  in  State  v,  Mosroan,  112  Mo.  App.  548,  87  S,  W.  77,  under 
statute  requiring  trial  de  novo  on  justice  court  appeals,  circuit  court 
has  jurisdiction  to  try  justice  court  appeal  though  justice's  judgment 
ii  in  excess  of  jurisdiction. 

Syt.  4  (Vm,  959).  Confiscation  proceedings — Sentence  without 
notice. 

Approved  in  Klenk  v.  Byrne,  143  Fed.  1010,  decree  foreclosing  tax 
lien  without  notice  to  owner  rendered  by  court  prior  to  suit  is  void; 
Aldredge  v.  School  District  No*  16,  10  Okl  G98,  05  Pac.  97,  con- 
demnation proceedings  are  void  where  no  notice  thereof  given  owner 
of  property  taken. 

DistiDguished  in  Bennett  v.  Bennett,  16  Okl.  181,  83  Pac,  §55, 
where  alimony  pendente  lite  granted  and  on  trial  day  defendant  in 
default  asks  leave  to  answer  without  obeying  alimony  order,  and 
court  grants  leave  conditioned  on  pa^'mcnt  of  alimuDy  in  seven  day^ 
default  on  refusal  to  accept  such  leave  is  proper. 
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Syl.  5  (Vm,  961).    CoUateral  attack  on  judgment. 

Approved  in  C.  C.  Taft  Co.  v.  Century  Sav.  Bank,  141  Fed,  871, 
omission  in  petition  in  involuntary  bankruptcy  of  allegation  that 
defendant  owes  debts  amounting  to  $1,000  is  jurisdictional;  Sylvester 
V.  Willson,  2  Alaska,  335,  order  removing  administrator  must  show 
compliance  with  statutory  requirements;  In  re  Burkell,  2  Alaska,  110, 
where  justice  of  peace  erroneously  added  "at  hard  labor"  to  sen- 
tence, habeas  corpus  will  not  lie;  Wilson  v.  Gaylord,  77  Ark.  479,  92 
S.  W.  27,  proof  of  conveyance  pursuant  to  decree  in  suit  to  enforce 
payment  of  levee  taxes,  without  proof  of  title  to  land  in  parties, 
does  not  show  sufficient  title  in  purchaser  to  maintain  ejectment; 
State  ex  rel.  Duffy  v.  Civil  District  Court  of  Orleans,  112  La.  196,  36 
So.  320,  failure  to  file  petition  for  prohibition  against  punishment  for 
contempt,  in  time,  is  immaterial  where  court  had  no  authority  to 
punish  contempt;  Keele  v.  Weeks,  118  Mo.  App.  273,  94  S.  W.  779, 
heir  whose  application  to  oppose  allowance  of  claim  against  decedent 
is  denied  may  pursue  remedy  under  Be  v.  St.  1899,  §  214,  authorizing 
heir  to  move  to  vacate  order  allowing  claim;  Parker  v.  Lynch,  7  Okl. 
651,  56  Pac.  1089,  upholding  jurisdiction  over  suit  to  declare  resulting 
trust  in  lands  alleged  to  have  been  wrongfully  patented;  Turner  v. 
Barraud,  102  Va.  338,  46  S.  £.  322,  where  only  mention  of  infant 
defendant  as  shown  by  record  is  in  bill  and  exception  of  answer  of 
guardian  ad  litem  appointed  for  other  infant  defendants  whose  in- 
terests are  adverse  to  first,  use  of  phrase  "infant  defendants"  in 
decree  is  not  recognition  of  such  infant  as  party;  State  v.  Godfrey, 
54  W.  Va.  72,  46  S.  £.  192,  granting  prohibition  restraining  mayor 
from  aiding  at  trial  of  prosecution  of  invalid  gambling  ordinance; 
dissenting  opinion  in  Daniels  v.  Homer,  139  N.  C.  268,  51  S.  E.  1010, 
3  L.  B.  A.  (N.  S.)  997,  majority  upholding  Acts  Gen,  Assem.  1905, 
e.  292,  §  9,  relating  to  seizure  and  sale  of  appliances  used  in  illegal 
fishing;  Black  v.  Vermont  Marble  Co.,  1  Cal.  App.  722,  82  Pac.  1062, 
arguendo. 

Distinguished  in  Estate  of  Sutro,  143  Cal.  492,  77  Pac.  404,  failure 
to  file  complaint  within  time  required  by  Code  Civ.  Proc,  §  1664, 
relating  to  determination  of  rights  in  estate  being  administered,  does 
not  deprive  court  of  jurisdiction;  Bennett  v.  Bennett,  16  Okl.  184,  83 
Pac.  556,  where  alimony  pendente  lite  granted,  and  on  trial  day  de- 
fendant in  default  asks  leave  to  answer  without  obeying  alimony 
order,  and  court  grants  leave  conditioned  on  payment  of  alimony  in 
seven  days,  default  on  refusal  to  accept  such  leave  is  proper. 

Syl.  6  (Vin,  963).    Sentence  for  felony  without  jury  void. 

Approved  in  Sing  v.  Davis,  137  Fed.  213,  where,  in  ejectment,  there 
was  no  necessity  for  inquiry  and  court  entered  order  reciting  that 
defendant's  time  to  plead  having  expired  cause  was  set  down  for 
Inquiry,  recital  was  equivalent  to  order  making  office  judgment  final. 
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93  U.  S,  284-288,  23  L.  918,  BIGELOW  v.  BEEKSniRE  INS.  CO. 

SjL  4  (VIII,  965).     Insurance — Exception  of  Buicide — lusanity. 

Approved  in  Robaon  v.  United  Order  of  Foresters,  93  Minn,  26,  100 
N,  W,  382,  where  benefit  certificate  made  by-lawa  and  medieal  ex- 
amination part  of  contract,  and  bj-Iaws  and  examination  provided 
for  avoidance  of  policy  in  ca«e  of  suicide,  sane  or  insane,  where  in- 
cured  committed  suicide  while  insane  society  not  liable;  Tisch  v. 
Home  Circle,  72  Ohio  St.  258,  74  K.  E,  191,  where  holder  of  benefit 
certificate  agreed  to  abide  by  by-laws,  and  by-law  adopted  after 
issuance  of  certificate  provided  for  forfeiture  of  certificate  in  ease 
•of  suicide,  sane  or  insane,  and  bolder  committed  suicide,  society  not 
liable  J  Childress  v.  Fraternal  Union  of  America,  113  Tenn.  256,  82  8. 
W.  833,  where  policy  contained  clause  making  it  incontestable  after 
two  years,  except  as  to  representations  as  to  age  and  use  of  alcohel, 
And  clause  reducing  indemnity  one- third  in  case  of  suicide,  beneficiary 
can  only  recover  one-third  in  case  of  suicide  after  two  years. 

93  U.  S.  291-301,  23  L,  898,  INDIANAPOLIS  A  ST.  L.  R.  R.  CO.  ▼. 

HORST. 

SyL  2   (Vm,  967).     Instructions  in  language  of  court^ — Bequests. 

Approved  in  Mathieson  Alkali  "Works  v.  Mathieson^  150  Fed.  251, 
upholding  instructions  relating  to  effect  of  incompetent  work  in  action 
for  services  under  contract;  Armour  v.  Carlas,  142  Fed,  724,  applying 
rule  in  action  for  personal  injuries  sustained  by  collision  between 
two  carriages  at  crossing;  Mountain  Copper  Co.  v.  Van  Buren,  133 
Fed.  7,  66  C.  C,  A.  151,  applying  rule  in  action  for  wrongful  death  of 
servant, 

Syl.  3  {VIII,  968).     Care  required  to  passenger  on  cattle  train. 

Approved  in  Indianapolis  etc.  Terminal  Co.  v.  Lawson,  143  Fed. 
837,  where  street-car  company  gave  free  use  of  cars  to  members  of 
convention  and  passenger  injured  in  collision,  company  is  liable  for 
want  of  ordinary  care,  and  burden  to  show  negligence  is  on  plaintiff; 
Southern  Ry.  Co.  v.  Burgess,  W3  Ala.  368,  42  So.  36,  upbolding  in- 
struction in  action  for  injuries  to  passenger  on  freight  train,  that 
carrier  owes  to  passenger  duty  to  exercise  highest  degree  of  diligence 
known  to  very  diligent  persons  engaged  in  same  business;  Southern 
Ry.  Co.  V,  Cunningham,  123  Ga.  94,  50  8.  E.  980,  applying  rule  where 
passenger  on  mixed  train  was  injured  by  bumping  of  train  while 
atanding  on  sidetrack;  Radley  v,  Columbia  Ry.  Co.,  44  Or.  336,  346, 
75  Pac.  214,  217,  one  riiiing  on  engine  of  freight  train  which  carried 
passengers,  at  direction  of  engineer,  and  injured  by  derailment  of 
engine,  is  guilty  of  contributory  negligence  in  riding  on  engine; 
Weaver  v.  Ann  Arbor  K  B.  Co.,  139  Mich.  600,  102  N.  W.  1041, 
one  riding  on  drover's  pass  is  passenger  for  tire  and  his  release  of 
liability  for  damages  on  account  of  negligence  of  carrier  is  void; 
Mannon  v,  Camden  etc,  Ey*  Co.,  56  W,  Va.  556,  49  S.  E.  451,  apply* 


93  U.  S.  302-320  Notes  on  U.  8.  Beports.  764 

ing   rule  when   street-car   passenger  injured   by  jumping   from  eai^ 
when  wires  broke. 

S7I.  6  (VIII,  969).    Burden  of  proving  negligence. 

Approved  in  Indianapolis  etc.  Transit  Co.  v.  Haines,  33  Ind.  App. 
66,  69  N.  E.  188,  following  rule;  The  Nellie,  130  Fed.  215,  applying 
rule  in  action  for  injury  to  vessel  from  obstruction  in  bottom  along- 
side defendant's  wharf;  Southern  Pac.  Co.  v.  Tomlinson,  4  Ariz.  134^ 
33  Pac.  712,  applying  rule  when  one  killed  at  railroad  crossing; 
The  M.  S.  Huey  Co.  v.  Johnston,  164  Ind.  497,  73  N.  E.  999,  applying 
principle  in  action  for  injuries  to  factory  operation  by  unguarded 
machinery. 

Syl.  10  (Vin,  971).    Federal  courts — State  law  as  to  instructions. 

Approved  in  Liverpool  etc.  Ins.  Co.  v.  N.  &  M.  Friedman  Co.,  133 
Fed.  716,  66  C.  C.  A.  543,  separation  of  jury  after  submission  of 
cause  is  not  error. 

Syl.  11  (Vm,  971).    Following  state  procedure. 

Approved  in  Swift  ▼.  Jones,  145  Fed.  491,  circuit  judge,  in  action 
at  law  cannot  order  trial  before  special  master  authorized  to  hear 
and  pass  on  issues  of  fact  and  report  findings  to  court;  Williamson 
T.  Liverpool  etc.  Ins.  Co.,  141  Fed.  59,  Missouri  rule  that  filing  of 
amended  petition  in  compliance  with  erroneous  order  striking  out 
parts  of  petition  is  waiver  of  error  is  not  binding  on  federal  courts; 
dissenting  opinion  in  Boston  etc.  B.  Co.  v.  Gokey,  149  Fed.  46,  ma- 
jority holding  circuit  court  of  appeals  has  no  jurisdiction  over  ques- 
tion challenging   circuit   court's  jurisdiction. 

Syl.  13  (VIII,  973).    Bevicw — New  trials  discretionary. 

Approved  in  Clement  v.  Wilson,  135  Fed.  750,  68  C.  C.  A.  387,  fol- 
lowing rule;  Trafton  v.  United  States,  147  Fed.  514,  federal  court 
has  no  jurisdiction  over  motion  for  new  trial  in  criminal  case  made 
after  expiration  of  term  at  which  sentence  pronounced. 

93  U.  8.  302,  23  L.  885,  MARTIN  v.  HAZARD  POWDER  CO. 

Syl.  1   (Vm,  974).    Finality  of  acceptance  of  appeal  bond. 

Approved  in  Crown  Cork  etc.  Co.  v.  Standard  Stopper  Co.,  136  Fed. 
184,  69  C.  C.  A.  519,  order  fixing  amount  of  bond  on  appeal  from  in- 
terlocutory injunction  order    is  not  reviewable   on   appeal. 

03  IT.  S.  302-320,  23  L.  863,  THE  ATLAS. 

Syl.  2   (Vm,  974).     Damages  recoverable  for  collision. 

Approved  in  The  Bickmers,  142  Fed.  309,  holding  vessel  injured  in 
collision  not  entitled  to  damages  for  permanent  injury  in  addition 
to  repairs,  where  all  known  injuries  repaired  and  experts  testified  to 
depreciation  of  reason  of  collision. 
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SyL  7  (Vm,  975).     Coll iaian— Who  bears  inevitable  loss. 

Approved  in  Erie  etc.  Transp.  Co,  v.  Erie  B.  Co,,  142  Fed.  13, 
final  decree  in  collision  suit  determining  fault  of  collision  and  ap< 
portioning  damages  bars  independent  suit  by  one  vessel  against  other 
to  enforce  contribution  to  cargo  damage  which  was  refused  in  first 
suit. 

Sjl.  12  (Vm,  976).     Collision — Becovery  hj  innocent  cargo  owner. 

Approved  in  The  Hamilton,  146  Fed.  728,  when  two  vessels  be- 
longing to  different  owners  collided  through  common  fault,  and  both 
owners  brought  limitation  of  liability  proceedings,  damages  against 
both  vessels  are  recoverable  by  personal  representatives  of  drowned 
passengers  and  crew  of  both  vessels;  The  Eagle  Point,  136  Fed.  1011, 
1013,  where  two  British  vessels  are  in  fault  for  collision  on  high  seas, 
cargo  owner  may  recover  full  damages  from  either  vessel  in  American 
admiralty  court, 

93  U.  S.  321  326,  23  L.  886,  TALTT  v.  FEEEDMAN^S  S,  &  T.  CO. 

8yl.  4  (Viri,  978),     Offer  to  pay  not  equivalent  of  tender 
Approved  in  Wilkins  v.  Bedding,  70  Neb.   187,  97  N.  W.  240,  dt- 
termining  sufficiency  of  tender  where   debt  secured  by  pledge. 

93  U.  S,  326  337,  23  L,  927,  BBANT  v.  VIBGINIA  COAL  k  IBON  CO. 

SyL  1   ( VlII,  979).     Devise  for  life  with  power  of  disposal. 

Approved  in  Anderson  v.  Messfnger,  146  Fed.  938,  construing  es- 
tate of  sons  under  will  declaring  that  if  either  of  two  sons  died 
without  descendants  survivor  should  take  his  estate,  and  making 
provision  in  case  survivor  died  without  descendants;  Widows'  Homo 
T,  Lippardt,  70  Ohio  St.  290,  71  N.  E.  774,  will  giving  wife  estate 
in  fee  simple  with  power  to  sell  as  she  may  see  fit,  gives  widow 
power  to  convey  fee  of  whole;  Olore  v.  Scroggius^  124  Ga,  925,  53 
S.  E.  691 J  will  devising  property  to  wife  for  life  to  give  to  children 
as  they  became  of  age,  created  life  estate  in  wife,  with  remainder  to 
children* 

Distinguished  in  Parks  v.  Robinson,  138  N.  C.  273,  50  8.  E.  650, 
will  leaving  property  to  wife  for  life  and  at  her  disposal,  gave  wife 
power  to  convey  fee. 

Syl,  3  (Vm,  980).     Equitable  estoppel^ — Conduct  or  declarations. 

Approved  in  United  States  Fid.  etc.  Co.  v.  Ridgley,  70  Neb.  628, 
97  N.  W.  838,  where  employer's  infleranity  bond,  issued  on  application 
of  employee,  contained  provision  that  it  should  be  binding  on  obligor 
unless  signed  by  employee,  it  U  not  binding  on  obligor  unless  signed 
by  employee. 

SyL   6    (Vrri,   982).     Estoppel    with   respect   to   realty. 
Approved    in    Weidemann    v.   Springfield    Breweries   Co.,    78    Coon. 
605,  63  AtL  164,  where  mortga^r  aaaigned  to  mortgagee  claim  for  in* 
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•uranee  money  under  agreement  that  money  when  paid  should  be 
applied  to  debt,  which  agreement  subsequently  modified  so  that 
money  was  to  be  applied  to  general  indebtedness,  mortgagee  not  es- 
topped as  against  second  mortgagee  from  applying  money  according 
to  later  agreement;  Price  v.  Stratton,  45  Fla.  544,  33  So.  647,  denying 
right  to  assert  estoppel  against  dedication  of  street  where  records  show 
street;  Eastwood  v.  Standard  Mines  etc.  Co.,  11  Idaho,  202,  81  Pac. 
383,  where  mine  owner  gave  option  to  corporation  and  with  his 
knowledge  notice  of  ownership  by  corporation  posted  on  mine,  he 
cannot  assert  ownership  as  against  miners'  liens. 

93  U.  S.  337-340,  23  L.  930,  THE  JUANITA. 

Syl.  2  (Vm,  983).  Collision — Apportionment  of  damages— Both 
at  fault. 

Approved  in  The  Hamilton,  146  Fed.  728,  where  two  vessels  be- 
longing to  different  owners  collide  through  common  fault  and  both 
owners  brought  limitation  proceedings,  damages  against  both  vessels 
are  recoverable  by  representatives  of  passengers  and  crew  of  both 
vessels. 

93  U.  8.  341-344,  23  L.  901,  SMITH  v.  GAINES. 

Syl.  2  (Vin,  983).    Summary  proceedings  against  appeal  sureties. 

Approved  in  Empire  etc.  Min.  Co.  v.  Hanley,  136  Fed.  103,  69 
C.  C.  A.  87,  where  on  affirmance  on  appeal,  appellee  filed  in  trial 
court  motion  to  proceed  containing  notice  to  sureties  on  supersedeas 
bond  that  he  would  apply  for  summary  decree  on  bond,  court  coulol 
render  summary  judgment  against  surety. 

Syl.  3  (Vin,  982).  Appeal — Conclusiveness  of  sureties — Executive 
return. 

Approvod  in  Flynn  v,  Kalamazoo  Circuit  Judge,  138  Mich.  128,  101 
N.  W.  222^,  amendment  of  sheriff's  return  as  to  matter  of  fact  can- 
not bt  compelled  by  mandamus. 

93  U.  S.  344-347,  23  L.  949,  COCKLE  v.  FLACK. 

Syl.  1  (VIII,  984).     Usury  is  for  jury. 

Approved  in  Waxahachie  Loan  etc.  Co.  v.  Turner,  32  Tex.  Civ. 
282,  74  S.  W.  792,  holding,  in  action  for  penalty  for  usury  on  loans 
accompanied  by  cotton  contracts,  evidence  showed  cotton  contracts 
not  genuine  but  mere  cover  for  usury. 

93  U.  S.  347-351,  23  L.  923,  WISWALL  v.  CAMPBELL. 

Syl.  1  (VIII,  985).  Beview  of  bankruptcy  court's  appellate  judg- 
ment. 

Distinguished  in  In  re  Weisen,  135  Fed.  443,  in  proceedings  to  com- 
pel bankrupt  to  pay  money  alleged  to  be  still  in  his  hands,  stenog- 
rapher's notes  of  bankrupt's  testimony  at  creditor's  meeting  is  ad- 
missible but   testimony   of  other  witnesses  is   not. 
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Sy!.  3  (VIII,  085)*  Bankruptcy — Creditor's  proccedingi  to  provt 
demands* 

Approved  in  In  re  T.  E.  Hill  Co.,  148  Fed*  833,  defects  in  citation 
and  bond  in  bankruptcy  appeal  not  being  junsilictioiial,  they  are 
curable  after  time  limited  for  appeal;  In  re  Francis,  136  Fed*  913, 
under  Bankr*  Act,  9  2,  aubd.  3,  where  indebtedness  of  bankrupts 
created  by  fraud,  and  two  had  absconded  and  otber  was  in  jail,  ap- 
pointment of  receiver  before  adjudication,  without  notice  to  im- 
priaoned  one,  is  valid* 

8yL  4  (YlII,  986).  Bankruptcy — Speedy  distributioiL 
Approved  in  Clendening  v*  Bed  River  etc.  Bank,  12  N.  D.  60, 
04  N,  W.  904,  in  action  by  bankruptcy  tnistee  to  recover  preferences, 
testimony  of  referee  to  efTect  that  he  did  not  adjudicate  on  question 
of  right  of  defendant  to  retain  items  is  Inadmissible  as  contradicting 
order  allowing  defendant's  claim* 

93  U.  S.  352-355,  23  L,  950,  COWDEEY  ▼.  GALVESTON  ETC.  B.  B, 

ca 

Syl.  8  (Vm,  987).    Beeeivers — Allowance  of  counsel  foes. 

Approved  in  Butler  v.  Conwell,  14  Wyo.  172,  82  Pac.  951,  where 
creditors  of  insolvent  consented  to  complainant *s  employment  as  their 
attorney  to  recover  for  their  benefit  funds  belonging  to  insolvent, 
complainant  entitled  to  preferred  claim  on  fund  for  value  of  services 
whether   fund   recovered  before  or  after  appointment  of  receiver. 

93  U,  8.  366-379,  23  L.  907,  COHN  ▼.  UNITED  STATES  COESET  CO. 

Syl.  1  {VIII,  989),     Patents— Prior  public  use. 

Approved  in  Comptograph  Co.  v.  Universal  etc,  Mach,  Co*,  142  Fed. 
543,  where  inventor  of  computing  machine  took  model  to  Census 
Bureau,  where  it  was  used  for  week  to  test  its  efficiency  and  several 
years  later  he  obtained  patent,  patent  valid;  Victor  Talking  Mach, 
Co.  T.  American  Graph.  Co.,  UQ  Fed*  866,  Berliner  patent  No*  534,543, 
for  improvements  in  talking  machines  not  invalidated  by  prior  pub- 
lic use;  Pettibone  v.  Pennsylvania  Steel  Co.,  133  Fed.  737,  applying 
rule  where  foreign  patent  claimed  to  have  anticipated  American  pat- 
ent* 

93  U*  S.  379-387,  23  L.  920,  DODGE  v-  FREEDMAN'S  SAVINGS  ^ 
TEUST  CO. 

Syl.  2   (YIII,  990).    Declarations  of  possession  of  land. 

Approved  in  Phillips  v,  Laughlin,  99  Me.  36,  105  Am.  St.  Hep. 
253,  58  Atl.  68,  declarations  by  predecessor  in  title  of  party  to  actioa 
involving  title,  as  to  invalidity  of  deed,  are  inadmissible. 

Syl.  4  (Vni,  991)*     Payment  by  stranger  is  purchase  of  note. 
Approved  in  Sturgia  v*  Baker,  43  Or.  243,  72  Pac.  746,  where  note 
lent  to  bank  for  collection  was  paid  after  maturity  by  cashier  who 
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was  not  liable  thereon,  transaction  is  purchase  hy  cashier  and  not 
payment. 

93  U.  S.  387-392,  23  L.  931,  CALLANAN  ▼.  HURLEY. 

Syl.  1  (Vni,  991).    Tax  deed  conclusive  of  regularity  of  sale. 

Approved  in  O  'Keef e  v.  Dillenbeck,  15  Okl.  444,  83  Pac.  542,  where 
purchaser  under  delinquent  tax  deed  valid  on  face  has  taken  pos- 
session^ former  owner  cannot  avoid  deed  unless  action  brought  within 
one  year  after  recording  of  deed. 

93  U.  S.  424-429,  23  L.  964,  OSTEEBEBG  ▼.  UNION  TBUST  CO.  OP 
NEW  YORK. 

Syl.  2  (Vm,  996).  Tax  lien  prior  to  execution  salei 
Approved  in  Tinsley  v.  Atlantic  Mines  Co.,  20  Colo.  App.  63,  77 
Pac.  13,  where  on  foreclosure  of  mortgage,  one  made  defendant  un- 
der allegation  that  he  claimed  interest  subject  to  the  mortgage,  dis- 
claimed, saying  he  claimed  under  tax  lien,  he  could  not  be  com- 
pelled to  litigate  title  in  such  action;  Hadley  v.  Hadley,  114  Tenn. 
174,  87  S.  W.  254,  upholding  Acts  1897,  pp.  5,  19,  SS  4,  27,  changing 
tax  system,  re-enacted  in  1899,  1901  and  1903,  under  which  lien  for 
taxes  assessed  to  life  tenant  attaches  to  interest  of  remainderman; 
Richmond  v.  Williams,  102  Ya.  741,  47  S.  E.  846,  creditors  secured 
by  trust  deed  are  not  owners  of  land,  within  Acts  1891-92,  p.  505, 
providing  notice  to  owners  before  improvement  assessments  levied. 

93  U.  S.  465-486,  23  L.  941,  WIGGINS  v.  PEOPLE  ETC.  IN  UTAH. 

Syl.  3   (Vm,  1000).    Homicide— Threats  of  decedent. 

Approved  in  Lawson  v.  Territory,  8  Okl.  3,  56  Pac.  699,  where  in 
prosecution  for  murder  question  as  to  who  was  aggressor  was  in  is- 
sue, it  is  error  to  refuse  continuance  on  account  of  absence  of  witness 
who  would  testify  that  decedent  had  threatened  to  kill  defendant. 

93  U.  S.  486-502,  23  L.  952,  SMITH  v.  GOODYEAR  DENTAL  ETC. 
CO. 

Syl.  2  (Vm,  1002).    Patents — General  use  of  process. 

Approved  in  Bryce  Bros.  Co.  v.  Seneca  Glass  Co.,  140  Fed.  171,  up- 
holding Schrader  patent  No.  592,920,  for  engraving  machine  for 
etching  glassware;  Thompson-Houston  El.  Co.  v.  Ohio  Brass  Co.,  130 
Fed.  547,  upholding  Van  Depoele  patents  Nos.  393,278  and  396,313, 
for  trolley  crossings  or  switches  for  overhead  electric  conductors. 

Syl.  3  (Vm,  1003).    Patents — Substitution  of  materials. 

Approved  in  New  York  Belting  etc.  Co.  v.  Sierer,  149  Fed.  770, 
Furness  &  Watts  patent  No.  527,961,  for  tile  floor,  is  void  for  lack 
of  invention;  Keasbey  etc.  Mfg.  Co.  v.  Philip  Carey  Mfg.  Co.,  139 
Fed.  577,  upholding  Hanmore  patent  No.  545,843,  for  nonconducting 
covering  for  steam  pipes;  General  Electric  Co.  v.  Yost  Elec.  Mfg. 
Co.,  139  Fed.  570,  holding  void  Painter  patent  No.  718,378,  for  in- 
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sulating  lining  for  lamp  vockets;  Imperial  Bottle  Cap  ete.  Co.  ▼. 
Crown  Cork  etc.  Co.,  139  Fed.  322,  holding  Painter  patent  No, 
468,258,  for  bottle  stopper,  not  anticipated;  Rumford  Chem.  Wks.  v. 
Kew  York  etc.  Co.,  134  Fed.  3S8,  67  C.  C*  A.  367,  upholding  Catlia 
patent  No*  474,811,  for  baking-powder. 

Byh    5    (Vm,    10053) «     EngliBli    patent!    date    from    when. 

Approved  in  Columboi  Chain  Co.  ▼.  Standard  Chain  Co.,  148  Fed. 
^30^  holding  Carroll  patent  No,  620,826,  for  device  for  regulating 
dimenaioni  of  chain  links  anticipated  bj  Goerke'a  8wi5B  patent, 

Sjl.  7  (Vm,  1005)*     Second  petition  for  patent. 

Approved  in  Oayea-Yonng  Tin  Plate  Co.  v.  St.  Lronit  Transit  Co-, 
137  Fed.  82,  S3,  70  C.  C.  A.  1,  holding  delaj  canaing  abandonment 
of  application  not  unavoidable, 

«3  0.  8.  514-527.  23  U  938,  WHITE  r.  LUNNia. 

SjrL  1  (TUI,  1006).     Boundaries — Dea crip t ions  in  deeds. 

Distingoished  in  Talley  ▼.  Schlatitz,  ISO  Mo.  238,  79  8.  W.  163, 
irhare  in  ejectment  defendant  relied  on  tax  deed  which  failed  to 
describe  land  involved,  evidenca  as  to  intention  of  Bhenff  in  making 
deed,  for  purpose  of  showing  that  he  intended  to  describe  land  hi' 
▼olved,  ifl  inadmisBible* 

Sjl,  3   {Vni,   1007).    Boundaries — Monuments  control  eouries. 

Approved  in  Security  Land  etc.  Co.  v.  Burns,  193  U.  8.  179,  48 
Xi.  671,  24  Sup.  Ct.  425,  courses  and  distances  set  forth  in  official 
plat  and  referred  to  in  patents  which  show  alleged  meander  line  of 
lake  as  one  boundary  control  as  against  actual  boundary  of  lake, 
where  survey  grossly  fraudulent;  Alaska  Gold  Mining  Co.  v.  Bar* 
bridge,  1  Alaska,  321,  325,  rejecting  Seldnotes  in  construing  mining 
patent. 

Syl,  4  {VI II,  1007),  Boundaries — Monuments  inconsistent  with 
calls. 

Approved  in  Eeeio  v.  Wright,  98  Md.  281,  56  AtL  978,  in  suit  to 
enjoin  nuisance,  incorporation  of  aUegation  in  bill  that  mistake  ex* 
isted  in  defendant's  deed  as  to  detcription  of  alley  in  which  nuisance 
was  maintained  was  not  fatal  on  demurrer  where  title  to  property 
&nd  alleys  admitted, 

S3  U.  8.  527548,  23  L.  868,  HOME  INS.  CO.  t.  BALTIMOBE  WARE- 
HOUSE CO. 

Syi   1    (VIII,  1007).     Construction   of  insurance  policies. 

Approved   in   American   Ccr.   Co*   v.   Western    Aasur.   Co.,   148  Fed. 
79,  where  policy  insured  A,  loss  payable  to  B  as  its  interest  might 
Appear,    A   was   insured. 
49 
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Syl.  2   (VIII,  1008).    Warehousemen  insure  in  own  names. 

Approved  in  Home  Ins.  Co.  ▼.  BZoob,  113  Ky.  369,  68  S.  W.  455,. 
101  Am.  St.  Bep.  354,  58  L.  B.  A.  58,  misrepresentation  by  insured 
as  to  amount  due  on  mortgage  was  not  material  where  there  was  n(^ 
considerable   difference   between    true    balance   and   representation. 

Syl.  4  (VIII,  1009).    Policy  to  warehouse  covers  what. 

Approved  in  Johnston  v.  Charles  Abresch  Co.,  123  Wis.  135,  136, 
107  Am.  St.  Bep.  995,  101  N.  W.  397,  policy  on  all  stock  of  goods 
and  materials  belonging  to  insured  or  held  by  him  in  trust  pr  storage,, 
insured  against  loss  to  any  property  held  in  trust  and  not  merely 
insured's  interest  therein. 

Syl.  6  (Vm,  1009).    Insurance — Admissibility  of  adjustments. 

Approved  in  State  ▼.  Nevada  etc.  B.  B.  Co.,  28  Nev.  209,  81  Pae. 
103,  on  issue  as  to  earning  capacity  of  railroad  for  taxing  purposes,, 
it  is  error  to  permit  expert  who  had  examined  books  to  give  opinion 
as  to  what  items  should  ht  properly  charged  to  operation  expenses, 
and  what  excluded. 

Syl.  7  (Vni,  1009).  Admission  of  irrelevant  evidence  not  re- 
Tersible  error. 

Approved  in  Brown  v.  United  States,  142  Fed.  4,  applying  rule  in 
criminal  prosecution. 

Syl.  8  (Vm,  1010).    Insurance — Admission  of  offer  of  compromise. 

Approved  in  dissenting  opinion  in  Misner  v.  Strong,  181  N.  Y.  177, 
73  N.  E.  970,  in  action  to  establish  ownership  of  undivided  interest 
in  vessel  and  for  accounting  of  earnings,  admission  of  offer  of  com- 
promise by  defendant  is  harmless  where  defendant  testified  to  same 
thing. 

93  U.  S.  548-558,  23  L.  983,  STANTON  v.  EMBREY. 

Syl.  2  (VIII,  1010).     Pendency  of  prior  suit  in  other  jurisdiction. 

Approved  in  Burk  v.  McCaffrey,  136  Fed.  696,  and  German  Savings 
Sb  L.  Soc.  V.  Tull,  136  Fed.  12,  69  C.  C.  A.  1,  both  following  rule; 
Guardian  Trust  Co.  v.  Kansas  City  etc.  By.  Co.,  146  Fed.  340,  ac- 
tion against  purchaser  at  foreclosure  on  its  liability  to  pay  debt  of 
mortgagor  under  reorganization  scheme  is  not  bar  to  determination 
by  court  rendering  foreclosure  decree  of  priority  of  other  liens  to 
mortgage  liens;  Mankato  v.  Barber  Asphalt  Pa  v.  Co.,  142  Fed. 
340,  defendant  in  state  court  not  concluded  by  state  judgment  ren- 
dered after  he  has  recovered  judgment  in  federal  court;  Slaughter 
V.  Mallet  Land  etc.  Co.,  141  Fed.  290,  pendency  of  state  action  to  try 
title  and  to  remove  cloud  from  title  is  not  ground  for  abatement 
of  subsequent  federal  suit  to  quiet  title;  Franklin  v.  Conrad-Stan- 
ford Co.,  137  Fed.  744,  70  C.  C.  A.  171,  state  suit  to  foreclose  mort- 
gage securing  note  in  which  property  sold  and  proceeds  applied  on 
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•mount  due  on  note,  but  in  which  no  fotmal  deficiency  jutlgment 
rendered,  is  not  bar  to  federal  action  on  note  for  amount  of  de- 
ficiency; Barber  Asphalt  Pav,  Co,  v,  Morris^  132  Fed,  948,  67  L, 
R,  A.  761,  66  C  C.  A.  55,  where  one  having  claim  against  city  sued 
in  federal  court,  it  is  error  to  stay  proceedings  pending  determina- 
tion of  state  court  appeals  under  charter  providing  for  such  api>eal« 
and  prohibiting  payment  of  clnims  pending  appeals;  Guaranty  Trust 
Co.  V.  North  Chicago  St.  E.  Co.,  130  Fed.  807.  65  C.  C,  A.  65,  pend- 
ency of  federal  creditor's  suit  against  street  railway  for  whom  re- 
ceiver appointed  but  whose  road  is  operated  by  receiver  of  lessee 
does  not  authorize  enjoining  of  state  suit  by  stockholders  to  enjoio 
delivery  of  amended  lease;  Lake  County  v.  Schradsky,  31  Colo*  184, 
71  Paft.  1100,  pendency  of  writ  of  error  to  United  States  supreme 
court  to  review  dismissal  for  want  of  jurisdiction  in  circuit  courts 
where  no  aupersedeaa  granted,  does  not  bar  state  action  on  same 
cause  of  action;  National  Tube  Co.  v.  Smith,  57  W.  Va.  216,  110  Am* 
St,  Rep.  776,  50  S,  E.  719,  1  L.  R.  A.  (N.  S.)  195,  refusing  to  re- 
strain prosecution  of  garnishment  in  justice  court  action  for  debt 
where  in  another  state  injunction  enjoining  garnishee  from  paying 
money  under  judgment  of  justice    is  pending, 

Syl.  5  (Vin,  1013).  Attorney — Cod  tin  gent  contract — Government 
elaim> 

Approved  in  Whinery  ▼.  Brown,  36  Ind.  App.  282,  75  N.  K  607, 
upholding  contract  between  attorney  and  client  for  contingent  fee 
dependent  on  amount  of  recovery;  Field  v,  Sammia^  12  N.  M.  i8,  Vd 
Pae.  621,  arguendo. 

93  U.  8.  575-586,  23  L,  978,  THE  IDAHO. 

Syl.    1    (VIII,    1016).     Excuse    for    bailee's    nondelivery. 

Approved  in  National  Newark  Banking  Co.  v.  Delaware  etc*  R. 
E.  Co.,  70  N.  J.  L.  779,  103  Am.  St.  Eep.  825,  58  AtL  312,  60  L.  B. 
A.  5£>5,  applying  rule  whore  consignee  aold  goods  in  advance  of  their 
arrival;  Wheeler  &  Wilaon  Mfg.  Co.  v.  Brookfield,  70  N.  J,  lu  707, 
58  Atl.  354,  under  state  statute  warohoustman  delivering  goods  to 
receipt  holder  after  claim  by  one  purporting  to  be  owner,  i«  not  liable 
in  trover  to  purported  owner. 

Syl.  3  (Vm,  1017).     Carriers — Bailee's  duty  to  restore  property. 

Approved  in  Sweeney  v.  Waterhouse,  39  Wash.  514,  81  Pac,  1006, 
where  one  after  shipping  goods  consigned  to  himself  sells  goods  io 
transit  and  surrenders  and  assigns  bill  of  lading  to  purchaser,  who 
receives  part  of  goods,  carrier  not  estopped,  in  action  by  shipper 
for  failure  to  deliver  balance,  to  deny  shipper's  title, 

Bjh   4    (Vlll,    1017).     Bailment— Title    in    third   persoiu 
Boa  105  Am.  St  Bep.  356;  note. 
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87I.  6  (Vm,  1017).    Bill  of  lading  represents  ownership. 

Approved  in  Watkins  Nat.  Bank  ▼.  Cleveland  etc.  By.  Co.,  117 
Mo.  App.  254,  93  S.  W.  846,  carrier's  liability  to  one  to  whom  bills 
of  lading  have  been  negotiated,  for  issuing  same  before  it  had  re- 
ceived freight  in  violation  of  Bev.  St.  1899,  8  5052,  is  not  changed 
by  its  subsequent  receipt  thereof. 

Syl.  9   (VIII,   1018).    Rights  of  willful  confuser  of  goods. 

Approved  in  McKnight  v.  United  States,  130  Fed.  666,  65  C.  C.  A. 
37,  doctrine  of  confusion  of  goods  does  not  apply  to  cattle.  Bee 
101  Am.  St.  Bep.  915,  note. 

93  U.  S.  586-589,  23  L.  982,  UNITED  STATES  v.  THOMPSON. 

Syl.  1  (Vm,  1018).    Bights  of  government  sued  in  state  coort. 

Approved  in  United  States  v.  Choctaw  etc.  B.  B.  Co.,  3  Okl,  454, 
41  Pac.  746,  in  action  in  which  name  of  United  States  authorized 
to  be  used  for  private  parties  as  relators  for  protection  of  private 
interests,  such  parties  not  exempt  from  security  for  costs  on  writ 
of  error;  dissenting  opinion  in  State  v.  Marsh,  134  N.  C.  192,  47 
8.  E.  9,  67  L.  B.  A.  179,  majority  holding  where,  on  appeal  from 
.conviction  fer  rape,  judgment  reversed  for  want  of  material  allega- 
tion in  indictment  as  shown  in  record,  but  such  allegation  omitted 
from  record  by  misprision  of  clerk,  supreme  court  could,  after  term 
at  which  reversal  had,  issue  certiorari  to  correct  record  and  reset  ease. 

Syl.  2  (Vm,  1019).    Supreme  court — ^Beview  of  state  decisions. 
See  97  Am.  St.  Bep.  720,  note. 

9Z  U.  S.  595.599,  23  L.  814,  WEST  WISCONSIN  B.  B.  CO.  v.  SUPEB- 
VISOBS. 

Syl.  1   (VIII,  1019).    Tax  exemptions  are  repealable. 

Approved  in  Baltimore  etc.  By.  Co.  ▼.  Wicomico  Co.,  103  Md.  290, 
292,  63  Atl.  683,  general  assessment  law  of  1896,  declaring  property 
of  all  railroads  liable  to  municipal  taxation  valid  as  to  corporation 
formed  under  Code  1888,  fifi  187,  188,  by  purchaser  at  foreclosure  of 
railroad  having  tax  immunity. 

93  U.  S.  605-612,  23  L.  959,  DESMARE  ▼.  UNITED  STATES. 

Syl.  2  (Vin,  1022).    Domicile  continues  till  other  acquired. 

A|)proved  in  Flynn  ▼.  Fidelity  &  Casualty  Co.,  145  Fed.  266,  per- 
mitting amendment  of  removal  petition  after  record  on  removal  filed, 
by  alleging  directly  citizenship  of  plaintiff's  assignor,  where  record 
already  shows  such  citizenship  in  legal  effect. 

93  U.  S.  619-625,  23  L.  989,  SUPEBVISORS  ▼.  LACKAWANNA. 

Syl.  1  (Vm,  1023).    Implications  in  contracts. 

Approved  in  Brewster  v.  Lanyon  Zinc  Co.,  140  Fed.  812,  eon* 
stroing  covenant  in  oil  lease  as  condition. 
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BjL  2    (VEQ,   1023),    Statutes— Bepeftis  by   implication. 

Approved  in  diaaenting  opinion  in  Allen  v.  Beed,  10  Okl.  155,  63 
Pac.  877,  roajority  holding  void  Stat.  1893,  c.  23,  relating  to 
change  of  county  Beats. 

93  U.  8.  631-634,  23  L.  993,  DONALDSON  v.  PABWELU 

Syl.  1  {Vm,  1023).  Fraud— Inducement  to  give  credit— Insol- 
vency, 

Approved  in  Gregg  v.  Metropolitan  Tnist  Co.,  197  U.  S*  190,  49 
L.  720,  25  Sup.  Ct.  415,  claim  for  ties  necessary  to  preservation  of 
railroad  furnished  within  six  months  of  receivership  not  preferred 
over  lien  of  mortgage  recorded  prior  to  tie  contract;  In  re  Levi,  148 
Fed.  655,  seller  cannot  rescind  sale  though  at  time  of  delivery  vendee 
bad  reasonable  ground  to  believe  he  could  not  pay  and  did  not 
intend  to  pay,  though  no  such  belief  or  intent  inferable  as  of  date 
of  sale;  In  r©  Woollcott,  140  Fed.  460,  personal  property  exemption 
allowed  debtor  by  state  law  cannot  be  claimed  by  bankrupt  out  of 
goods  which  he  obtained  by  falsely  representing  himself  as  agent; 
Joyner  v,  Earley.  139  N.  C.  50,  51  8.  E.  779,  where,  in  replevin, 
plainti^  simply  alleged  ownership  and  wrongful  detention,  but  proved 
defendant  obtained  possession  by  false  representations,  complaint 
amendable  by  allegations  of  fraud  and  deceit. 

Syl.  2   (Vm,  1025).     Bankruptcy— Fraud— Title  of  assignee. 

Approved  in  Hewit  v.  Berlin  Machine  Works,  194  U.  S.  303,  48 
L.  988,  24  Sup,  Ct.  690,  bankruptcy  trustee  is  not  subsequent  pur* 
chaser  in  good  faith,  within  N.  Y.  Laws  1897,  c.  418,  §  112,  avoiding 
conditional  sales;  Smith  v.  Au  Ores  Twp.,  150  Fed.  264,  holding  wit- 
ness may  testify  after  bankrupt's  death  to  admissions  made  by  bank- 
rupt coQcerning  his  estate  while  he  was  yet  owner  thereof;  In  re 
Reynolds,  133  Fed,  589,  where,  after  adjudication,  property  of  bank- 
rupt taken  by  mortgagee  under  chattel  mortgage  given  more  than 
four  months  prior  to  petition,  and  trustee  sued  mortgagee  in  state 
court  to  recover  value  of  property,  he  cannot  thereafter  bring  sum- 
mary proceedings  in  bankruptcy  court  to  recover  property, 

93  U.  8.  634-641,  23  L.  995,  HEYDENFELDT  v.  DANEY  ETC,  MIN- 
ING CO, 

Syl.  1   (Vni,  1026).     Liberal  construction  of  statutes. 

Approved  in  United  States  v.  Baisch,  144  Fed,  488,  Rev.  St.,  § 
5424,  prohibits  felonious  making  of  certificate  of  naturalization  by 
one  other  than  applicant  or  his  witness;  Brown  v.  Woods,  2  OkL  604, 
39  Pac.  474,  attorney  suspended  in  district  court  of  county  in  which 
he  has  been  elected  counly  attorney  cannot  perform  duties  whilt 
•uspensioa  m  force* 
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B7I.  S  (Vm,  1026).  School  land  granta  in  pnesentL 
Approved  in  State  t.  Jennings,  47  Ha.  819,  65  So.  902,  aet  of 
Oongrees  of  March  3,  1845,  granting  school  lands  in  Florida  being 
grant  in  praesenti,  grant  immediatelj  attached  when  bj  Muxrej  a 
sixteenth  section  or  fractional  part  thereof  exists  in  anj  township^ 
bj  relation  to  date  of  grant. 

93  U.  8.  644-663,  28  L.  998,  TAMELING  ▼.  UNITED  STATES  FREE- 
HOLD ETC.  CO. 

SjL  2  (Vni,  1028).    BoTiew  of  conftrmation  of  Mexican  grants. 
Explained  in   Catron   ▼.   Langhlin,   11   N.   M.   624,   627,   681,   72 
Pac  29,  80,  82,  construing  conflrmation  of  Mexican  grant. 

SjL  4  (ym,  1029).    Statute  confirming  land  claims. 
Explained  in  Catron  t.  Laughlin,  11  N.  M.  626,  72  Pac  80,  eonstra* 
Ing  confirmation  of  Mexican  grant. 

98  U.  S.  664-674,  23  L.  1008,  HEBYEY  ▼.  BHODE  ISLAND  LOCO- 
MOTIVE WOBKa 

SjL  1  (Vm,  1029).    States  regulate  property  transfers. 

ApproTod  in  Beed  ▼.  Munn,  148  Fed.  748,  where  claimants  of  eon- 
flieting  mining  locations,  in  order  to  adjust  controvert,  conrejed  to 
trustee,  equitable  interest  of  owners  under  agreement  was  subject 
to  execution;  In  re  Greene,  134  Fed.  138,  139,  where  chattel  mortgage 
was  recorded  in  town  where  property  located,  it  was  good  as  to  cred- 
itors though  not  filed  in  state  where  both  mortgagor  and  mortgagee 
resided;  In  je  Smith,  132  Fed.  303,  goods  in  possession  of  bankrupt, 
purchased  by  him  for  resale  under  contract,  reserving  title  to  seller 
until  payment,  condition  being  void  as  to  creditors  without  notice 
because  not  recorded  as  required  by  statute,  pass  to  bankruptcy 
trustee;  In  re  Brannock,  131  Fed.  820,  recordation  in  Nebraska  where 
mortgagor  resides  is  not  constructive  notice  to  creditors  where  prop- 
erty situated  in  Iowa,  when  mortgage  made;  Smead  v.  Chandler,  71 
Ark.  511,  76  S.  W.  1063,  65  L.  B.  A.  353,  trust  deed  executed  in  Missouri 
by  insolvent  Missouri  corporation  to  secure  certain  creditors  is  not  void 
in  Arkansas;  Cooper  v.  Philadelphia  Worsted  Co.  (Lees  v.  Harding 
etc.  Co.),  68  N.  J.  Eq.  629,  60  Atl.  355,  where  contract  with  reference 
to  title  of  chattels  situated  in  another  state  is  made  in  that  state 
between  resident  thereof  and  New  Jersey  corporation,  to  be  there 
performed,  law  of  that  state  determines  effect  of  contract;  State  v. 
Fidelity  etc.  Co.,  35  Tex.  Civ.  220,  80  8.  W.  547,  municipal  securities 
deposited  with  state  treasurer  by  foreign  corporation  in  accordance 
with  statute  requiring  such  deposit  in  order  to  do  business  in  state 
are  taxable  by  state. 

SyL  3  (Vm,  1030).    Chattel  mortgages — ^Law  governing. 

Distinguished  in  Studebaker  Bros.  Co.  v.  Mau,  14  Wyo.  78,  82  Pac. 
6^  where  vendee  in  conditional  sale  which  is  lien    removes  property 
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told  to  another  state,  witbont  knowledge  of  vendor,  latter  may  en- 
force lien  in  other  state  against  subsequent  bona  fide  purchnaera,  with- 
out complying  with  registration  laws  of  such  state. 

Syl  4  (VIII,  1031).     Purpose  of  contract  controls. 

Approved  in  Unitjpe  Co.  v.  Long,  143  Fed.  317,  contract  for  lease 
■of  machine  for  term  for  total  rental  payable  in  installments^  with 
option  to  lessee  to  extend  term  at  same  rental  or  buy  machine  for 
-certain  amount  less  rentals  paid^  is  conditional  sale;  In  re  Tice,  139 
Fed.  53,  where  machinery  delivered  to  bankrupt  under  contract  that 
he  flbould  pay  certain  infitallment  sums  as  rental  and  on  final  payment 
he  was  to  get  bill  of  sale,  but  there  was  no  proviflion  for  return  ex- 
cept for  default  in  payment,  there  was  conditional  sale  and  not  bail* 
nientj  In  re  Sheets  Printing  &  Mfg.  Co.,  136  Fed.  991,  contract  leasing 
machine  for  term  at  rental  payable  monthly  and  giving  lessee  option 
to  purchase  during  term  for  certain  sum  less  amount  paid  in  rental^  is 
conditional  sale;  Great  Western  Mfg.  Co.  v.  Bathgate,  15  Okl.  102, 
79  Pac.  907,  holding  real  estate  mortgage  superior  to  vendor's  lien 
tinder  conditional  sale  of  machinery  attached  to  premises  where  sale 
not  recorded  till  after  mortgage;  Yarbo rough  T,  Hughes,  139  N.  C. 
203,  51  S.  E.  005,  arguendo. 


XCIV  UNITED  STATES- 


94  U.  8.  4-6,  24  L,  34,  HOADLEY  v.  SAN  FRANCISCO. 

Syl.  4  (IX|  7).     Removal — Action  under  city  ordinance. 

Approved  in  Bowden  v.  San  Francisco,  199  U.  S.  600,  50  L.  328,  23 
Sup.  Ct.   743,   following  rule. 

Distinguished  in  KcCune  v.  Essig,  199  U.  S.  388,  50  L.  240,  20  Sup. 
Ct,  78,  upholding  removal  of  suit  by  daughter  of  deceased  homesteader 
to  eatiiblish  title  under  state  laws  as  against  widow  to  whom  patent 
issued  under  Bev.  St.,  §  2291, 

S4  tr.  S.  6-11,  24  L.  40,  PIKE  v.  EVANS. 

Syl.  2  (LX,  8).     Judicial  sales— Seizure — Five  years*  possession. 

Approved  in  Kagel  v.  Clement,  113  La,  196,  36  So.  930,  following 
rule;  Landry  v.  Laplos,  113  La.  701,  37  So.  607,  irregularity  in  not 
making  succession  sale  at  proper  place  is  cured  by  Eve  years'  pre- 
scription. 

94  U.  S.  14-22,  24  L.  49,  EX  PABTE  CUTTINa 
Syl.  4  (IX,  9).     Appeal^ — Order  refusing  intervention. 
Approved  in  Land  Title  etc*  Co.  v.  Tatnall,  132  Fed.  307,  65  a  C. 

A.  671,  following  rule* 
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94  U.  8.  22-28,  24  L.  51,  HUMES  t.  SCBUOOS. 

S7I;  1  (IX,  9).    Beplication  denies  what. 

Approved  in  Pinney  v.  Pinney,  46  Fla.  572,  35  80.  100,  foIlowin|^ 
mle;  Bobinson  t.  American  Car  etc.  Co.,  132  Fed.  166,  answer  speci- 
fically traversing  allegations  of  bill  for  infringement  of  patent  and 
also  containing  general  denial  puts  in  issue  all  material  allegations  of 
bill,  though  as  to  one  allegation  it  is  not   technically  responsive^ 

94  U.  8.  29-50,  24  L.  54,  UTLEY  v.  DONALDSON. 

SyL  1   (IX,  n).    Telegrams  constituting  contracts. 

Approved  in  110  Am.  8t.  Bep.  746,  754,  note. 

8yl.  2  (IX,  11).    Contracts  construed  to  operate  fairly. 

Approved  in  dissenting  opinion  in  Atlas  Bed.  Co.  v.  New  Zealand 
Ins.  Co.,  138  Fed.  513,  majority  construing  insurance  policy  containing 
"loss  payable '^  clause  as  not  permitting  encumbrance  of  property. 

94  U.  8.  50-51,  23  L.  64,  DOYLE  v.  WISCONSIN. 

SyL  1  (IX,  11).    Amended  act  used  in  construing  amendment. 

Approved  in  Schmidt  ▼.  United  States,  133  Fed.  260,  66  0.  C.  A. 
389,  under  Comp.  St.  Supp.  1903,  p.  191,  and  Comp.  St.  1901,  p.  3654,. 
one  knowingly  swearing  falsely  to  material  fact  in  naturalization 
proceedings  in  state  court  is  punishable  for  perjury  in  federal  court. 

94  U.  8.  53-69,  24  L.  65,  UNITED  STATES  v.  BOSTWICK. 

Syl.  3   (IX,  12).    Tenant  cannot  commit  waste. 

Approved  in  Brewster  ▼.  Lanyon  Zinc  Co.,  140  Fed.  811,  812,  con- 
struing covenant  in  oil  lease  as  condition. 

94  U.  S.  7686,  24  L.  42,  STOEM  v.  UNITED  STATES. 

Syl.  1  (IX,  14).     Bill  of  exceptions  necessary  to  review  errors. 

Approved  in  Cassatt  v.  Mitchell  Coal  &  Coke  Co.,  150  Fed.  42,  under 
Bev.  St.,  §  724,  party  cannot  be  required  to  produce  books  and  papera 
before  trial. 

Syl.  4  (IX,  15).  Beceipt  of  consideration  as  estoppeL 
Approved  in  Underwood  Typewriter  Co.  v.  Century  Bealty  Co.,  IIS 
Mo.  App.  203,  94  S.  W.  788,  where  lessor  in  lease  prohibiting  assign- 
ment thereof  without  his  consent  promised  in  writing  to  give  consent 
on  lessee  procuring  desirable  tenant,  promise  was  enforceable  on  pro- 
curement of  acceptable  tenant. 

Syl.  5    (IX,  15).     Sealed  instrument  needs  no  consideration. 

Distinguished  in  American  Agricultural  Co.  v.  Kennedy,  103  Va.. 
179,  48  S.  E.  871,  contract  by  which  plaintiff  agrees  to  sell  and  de* 
fendant  agrees  to  buy,  without  other  consideration,  and  providing 
that  plaintiff  may  cancel  at  any  time,  is  void. 
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U   V,   a    92-97,   24   L.    68,    CONSOLIDATED   FRUIT  JAB   CO.    V. 
WEIGHT. 

SjL  2  (IX,  16).    Patents— Prior  ase. 

Approved  in  Bradley  v.  Eccles,  138  Pe<!.  914»  holding  Hannau  re- 
iMue,  No,  11,260,  for  improvemeats  in  thOl  couplings,  void  for  public 
use. 

Sjl.  4  (IX,  17).    Estoppel  by  lilence. 

Approved  in  Eck  t.  Kutx,  132  Fed.  777,  where  complftlnant  had 
complete  conception  of  device  which  he  reduced  to  practical  form, 
he  did  not  abandon  same,  because  for  busmess  reasons  be  let  matter 
rest  for  over  three  years, 

94  U.  8.  97,  98,  24  L.  32,  SMITH  v.  UNITED  STATES, 
8yL  1   (IX,  17).    Dismissal  of  appeal^ — Accused  a  fugitiyiu 
Approved  in  State  v.  Scott,  70  Kan.  693,  79  Pac.   126^  dismissing 

appeal   where  after  appeal  defendant  became   fugitive* 

94  U,  S.  98-100,  24  L.  70,  OMAHA  v.  HAMMOND. 

Syl.  1  (IX,  17).    Municipality — Work  done  under  officer. 

Approved  in  Norcross  v.  Wyman,  187  Mass.  28,  72  N.  E.  348,  apply- 
ing principle  where  building  contract  provided  that  decision  of 
architect  u  to  specificatiotis  shall  be  Bnal  and  binding. 

Distinguished  in  Drainage  Com.  v.  National  Contracting  Co.,  136 
Fed.  794,  under  Acts  La.  1896,  p*  162,  No.  114,  relating  to  drainage, 
neither  drainage  commission  nor  its  engineer  could  consent  to  sub- 
stitution  of  cheaper  material  for  that  specified  in  contract. 

94  IT.  B.  1041 10,  24  L.  46,  C0MMISSIONEE3  OP  DOUGLAS  GO.  T. 

B0LLE9. 

Syl,  3  (IX,  19).    Bonds — ^Purchaser  from  bona  fide  purchaser. 

Approved  in  Board  of  Co  mm  re.  v.  Tollman,  145  Fed.  763,  applying 
rule  to  assignees  of  county  aid  bonds  issued  to  railroad  before  de- 
cision construing  constitutional  provision  alleged  to  have  been  violated 
by  statute  under  which  bonds  issued. 

94  U.  S.  Ill,  24  L.  31,  HURST  v.  ROLLING 8 WORTH. 

Syl.  1   (IX,  20).     Taking  both  appeal  and  writ  of  error. 

Approved  in  United  States  v.  Hung  Chang,  134  Fed,  20,  67  C.  C.  A. 
93,  appeal  is  proper  proceeding  for  review  by  circuit  court  of  appeals 
of  Judgment  of  district  court  on  appeal  from  order  of  commissioner 
for  deportation  of  Cbinaman, 

94  U,  8.  113-154,  24  L.  77,  MUNN  v.  ILLINOIS. 

SyL   1    (IX,   23).     Statutes   presumed   valid. 

Approved  in  Highland  Boy  Gold  Min.  Co.  v.  Strickley,  28  Utah,  231, 
107  Am.  St.  Eep.  711,  78  Puc.  297,  upholding  Seas,  Laws  1901,  p,  19, 
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e.   25,   authoriziiig  condemnation  for  construction  and  operation  of 
tramways  for  mine  development. 

Sjl.  2  (IX,  23).    Use  of  property  so  as  not  to  injure  others. 

Approved  in  State  v.  Durein,  70  Kan.  31,  80  Pac.  993,  state  con- 
stitutional amendment  prohibiting  manufacture  and  sale  of  liquor, 
except  for  medicinal  and  scientific  use,  did  not  abridge  legislature's 
power  to  prohibit  liquor  traffic. 

Syl.  5  (IX,  25).     Begrulation  of  property  devoted  to  public  nse. 

Approved  in  Weems  Steamboat  Co.  v.  People's  Steamboat  Co.,  141 
Fed.  456,  458,  459,  single  carrier  by  leasing  cannot  exclude  other  carriers 
from  wharf  built  on  navigable  river  at  terminus  of  public  highway  in 
country  where  it  is  only  means  by  which  public  can  reach  river; 
Denninger  v.  Becorder's  Court,  145  Cal.  641,  79  Pac.  364,  upholding 
ordinance  fixing  maximum  gas  rate,  and  making  it  misdemeanor  to 
charge  more;  Chicago  ▼.  Cicero,  210  111.  298,  71  N.  E.  359,  upholding 
Hurd's  Eev.  St.  1901,  p.  347,  §  26,  relating  to  organization  of  sanitary 
districts;  Western  Union  Tel.  Co.  v.  State,  165  Ind.  492,  76  N.  E.  103, 
where  telegraph  company  in  connection  with  other  business  buys 
continuous  market  quotations  and  sells  same  to  others,  for  such  time 
as  to  make  quotations  necessary  to  business,  it  must  supply  them  to  all 
on  equal  terms;  United  States  Express  Co.  v.  State,  164  Ind.  211,  73 
N.  E.  106,  upholding  Burns'  Ann.  St.  1901,  §  3312a,  requiring  express 
companies  to  deliver  parcels  to  consignees  in  cities  having  specified 
population;  Adams  Express  Co.  v.  State,  161  Ind.  346,  67  N.  E.  1039, 
upholding  Acts  1901,  p.  149,  c.  93,  prohibiting  unjust  discrimination 
by  express  company  against  any  other  company  engaged  in  same 
business;  Bedford  etc.  Stone  Co.  v.  Oman,  115  Ky.  379,  73  S.  W.  1040, 
railroad  managing  switch  from  its  line  to  appellant's  quarry  cannot 
refuse  to  transport  freight  belonging  to  appellee,  owner  of  nearby 
quarry;  Brown  v.  Gerald,  100  Me.  372,  109  Am.  St.  Bep.  526,  61  Atl. 
794,  70  L.  E.  A.  472,  electric  power  company  granted  right  of  eminent 
domain  has  no  power  of  eminent  domain  for  purpose  of  supplying 
power  for  manufacturing  purposes;  Ex  parte  Kair,  28  Nev.  147,  80 
Pac.  466,  upholding  Stat.  1903,  p.  33,  imposing  penalty  on  anyone 
working  more  than  eight  hours  a  day  in  any  mine  or  ore-reduction  mill; 
New  York  Cement  Co.  v.  Consolidated  Cement  Co.,  178  N.  Y.  176,  70 
N.  E.  453,  holding  part  of  canal  conveyed  under  Layers  1899,  p.  958,  c. 
469,  which  was  continued  in  use  after  abandonment  of  balance  was 
public  highway;  Corporation  Com.  v.  Atlantic  Coast  Line  B.  Co.  (Bail- 
road  Connection  Case),  137  N.  C.  15,  49  S.  E.  196,  upholding  Acts  1899, 
pp.  291,  304,  §§  1,  21,  giving  corporation  commission  power  to  require 
railroad  to  make  reasonable  connection  with  trains  of  other  roads; 
Hilton  Lumber  Co.  v.  Atlantic  Coast  Line  B.  Co.  (Bailroad  Discrimina- 
tion Case),  136  N.  C.  483,  48  S.  E.  814,  under  Laws  1899,  p.  301,  c. 
164,  §  13,  railroad  carrying  raw  materials  to  factories  cannot  charge 
factory  which  agrees  to  ship  manufactured  product  over  same  road  less 
thmi  it  charges  factory  refusing  to  so  agree;  Webster  v.  State,  110  Tenn. 
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505,  82  8.  W.  182,  upholding  act  prohibiting  sale  of  liquof  within  four  miles 
of  institutions  of  learning,  though  sales  by  manufacturers  in  wbole- 
aale  packages  exempted;  Stata  v.  White  River  Power  Co,»  3^  Wash. 
667,  82  Pnc.  152,  2  L.  B.  A.  (N,  S.)  842,  taking  land  by  power  com- 
pany which  baa  no  power  to  enter  cities  ia  taking  for  private  use; 
dissenting  opinion  in  Wright  v.  Hart,  182  N,  Y,  350,  75  N.  E.  411, 
2  L.  R.  A,  (N.  8.)  338,  majority  holding  void  I»awi  1902,  p.  1249,  c. 
^28,  making  sales  of  stock  of  goods  in  bulk  fraudulent  and  void  as  to 
creditors  unless  certain  conditions  complied  with.  See  102  Am.  St 
Rep.  819,  Dote^ 

Distinguished  in  Louisville  etc*  B.  B.  Co.  ▼.  West  Coast  Naval  etc. 
Co.,  198  U,  S.  500,  49  L.  1142,  25  Sup.  Ct.  745,  wharf  in  city  harbor 
at  foot  of  public  street,  built  by  railroad  for  purpose  of  facilitating 
transportation  of  through  freight,  ia  not  public  wharf  of  which  shipper 
can  demand  use^  on  payment  of  hire. 

Syl,  6  (IX,  43),  Regulation  of  compensation — Property  devoted 
to  public  use. 

Approved  in  Baritan  Biver  B.  R.  Co.  v.  Traction  Co,,  70  N.  J.  L. 
744,  58  Atl.  336,  upholding  agreement  between  railroad  and  competitor 
that  during  limited  period  former  will  not  reduce  present  rates  unless 
required  by  law;  Jacquelin  v.  Erie  R.  B.  Co,,  69  N.  J,  Eq.  444,  445, 
€1  Atl,  23,  denying  preliminary  injunction  to  prevent  discontinuance 
of  railroad  station^ 

Syl.  7  (IX,  49),  Propriety  of  legislative  Interference  is  for  legis- 
lature. 

Distinguished  in  Dobbins  v.  Los  Angeles,  195  U.  S.  235,  237,  49  L. 
175,  176,  25  Sup,  Ct.  18,  holding  void  city  ordinance  narrowing  limits 
within  which  gasworks  may  be  erected  bo  as  to  include  property  pur- 
chased for  that  purpose.  Where  change  not  demanded  by  public  wel- 
fare; In  re  Smith,  143  Cal.  371,  77  Pac.  181,  holding  void  county  ordi- 
nance making  it  misdemeanor  to  maintain  gasworks  within  certain 
district  which  was  very  sparcely  settled  and  no  house  existed  within 
three  hundred  yards  of  existing  gas  plant;  State  v.  Marble,  72  Ohio 
St.  33,  106  Am.  St.  Rep.  570,  73  N.  E,  1066,  70  L.  R,  A.  835,  upholding 
Act  of  1902,  regulating  practice  of  medicine,  as  applied  to  Christian 
Science,  is  valid  exercise  of  police  power, 

Syl.  8  (IX,  49).     Vested  rights  in  rule  of  law. 

Approved  in  Cottonwood  Lumber  Co.  v.  Hardin,  78  Ark.  98,  92  S. 
W.  1120,  upholding  act  providing  that  unimproved,  umnclosed  lands 
deemed  in  possession  of  one  paying  taxes  for  seven  years  under  color 
of  title;  Kenneweg  v.  County  Commrs-  of  Allegany  Co.,  102  Md.  127, 
62  Atl  252,  upholding  Acts  1904,  p.  870,  c.  508,  §  105,  preseribiug  time 
for   holding   primaries   by   different    parties* 

SyL  9  (IX,  50)»     Commerce — Begulation  of  warehouses. 
Approved  in  Globe  ElevntcJr  Co.  v.  Andrew^  144  Fed.  879,  Laws  Wis. 
8p,  Sees.  1905^  p.  19,  c.  12^  relating  to  inspection  and  grading  of  grain 
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at  Superior  and  prohibiting  sales  according  to  Minnesota  grades,  is  yoid 
as  to  interstate  commerce;  Orient  Ins.  Co.  y.  Northern  Pacific  Bj.  Co., 
81  Mont.  510,  78  Pac.  1038,  under  Civ.  Code,  §  393,  subd.  25,  corporation 
may  be  formed  for  warehousing  goods  for  shipment;  People  ▼.  Miller, 
178  N.  Y.  198,  204,  205,  70  N.  E.  473,  476,  where  entire  business  of 
domestic  corporation  consists  of  transportation  of  goods  from  outsida 
states  into  state  and  vice  versa,  is  not  subject  to  franchise  tax. 

Distinguished  in  Hart  t.  8tate,  100  Md.  608,  612,  60  AtL  461,  462, 
Acts  1904,  p.  186,  c.  109,  requiring  carriers  to  provide  separate  coaches 
for  whites  and  negroes  and  making  it  offense  for  passenger  to  refuse 
to  occupy  ear  assigned,  is  void  as  to  interstate  passengers. 

87L  13  (IX,  55).    8cope  of  guaranty  in  fourteenth  amendment. 

Approved  in  City  of  lola  v.  Bimbanm,  71  Kan.  603,  81  Pac.  199, 
Gen.  8t.  1901,  §  2501,  providing  for  recovery  of  damagps  against  eitiea 
on  account  of  acts  of  mobs,  applies  to  all  bodily  injuries. 

(IX,  21.)  Miscellaneous.  Cited  in  Ex  parte  Berger,  193  Mo.  27,  90 
a  W.  761,  8  L.  B.  A.  (N.  8.)  530,  upholding  Bev.  8t.  1899,  §  2358, 
making  it  misdemeanor  to  receive  greater  interest  than  two  per  cent 
per  month. 

94  U.  8.  155-164,  24  L.  94,  CHICAGO  ETC.  B.  B.  CO.  v.  IOWA. 

8yl.  5  (IX,  57).    Commerce— State  railroad  rate  regulation. 

Distinguished  in  Hart  v.  State,  100  Md.  608,  612,  60  Atl.  461,  462, 
Acts  1904,  p.  186,  c.  109,  requiring  carriers  to  provide  separate  coaches 
for  whites  and  negroes  and  making  it  offense  for  passenger  to  refuse  to 
occupy  car  assigned,  is  void  as  to  interstate  passengers. 

Syl.  7  (IX,  58).  Classification  of  railroads — Uniformity, 
Approved  in  Houston  etc.  B.  Co.  v.  Storey,  149  Fed.  504,  Texas 
railroad  commission,  under  statute,  may  fix  different  rates  for  different 
carriers;  Lacy  v.  Armour  Packing  Co.,  134  N.  C.  573,  47  S.  E.  55, 
upholding  Laws  1903,  p.  339,  §  56,  imposing  license  tax  on  packing- 
. houses;  Cincinnati  St.  By.  Co.  v.  Horstman,  72  Ohio  St.  109,  73  N.  E. 
1078,  upholding  amendatory  act  of  April  22,  1896,  known  as  Eodger  'a 
Law;  State  v.  Fraternal  Knights,  35  Wash.  345,  77  Pac.  503,  upholding 
Laws  1901,  p.  362,  c.  174,  §  12,  requiring  subsequently  formed  fraternal 
insurance  societies  to  adopt  mortuary  assessment  rates  not  lower 
than  Fraternal  Congress  Mortality  Table. 

94  XT.  S.  164-178,  24  L.  97,  PEIK  v.  NOBTHWESTEEN  E.  B.  CO. 

Syl.  4  (IX,  59).     Commerce — State  rate  regulation. 

Distinguished  in  Hart  v.  State,  100  Md.  608,  612,  60  Atl.  461,  462, 
Acts  1904,  p.  186,  c.  109,  requiring  carriers  to  provide  separate  coaches 
for  whites  and  negroes  and  making  it  offense  for  passeoger  to  refuss 
to  occupy  car  assigned,  is  void  as  to  interstate  passengers. 
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Bjt  6  (IX,  61)      Beasonableness  of  rates  i«  for  legislature. 

Approved  in  Baritan  Kiv.  B.  B.  Co.  v.  Middlesex  etc.  Co.,  70  N.  J. 
X.  744,  58  AtL  336,  tipholding  agreement  between  railroad  and  com- 
petitor that  during  limited  period  former  will  not  reduce  preaent 
tatea  unless  ren^uired  hj  law, 

1»4  U,  n.  181487,  24  L.  102,  BTONB  ▼.  WISCONSIN. 

SyL  3  (IX,  65),    Following  state  statutory  construction. 

Approved  in  dissenting  opinion  in  James  v.  Gray,  131  Fed.  414^  65 
C  C.  A.  385,  majority  holding  loan  by  wife  to  husband  from  separate 
estate  is  provable  against  hia  bankrupt  estate,  irrespective  of  its  en- 
forceability under  state  law. 

94  U.  8.  187-202,  24  L,  34,  DUNBAB  ▼.  MYEB3. 

Byl.  2  (IX,  66)*    Patents— Sufficiency  of  disclaimer 

Approved  in  Sample  v,  American  Soda  Fountain  Co.,  134  Fed.  403, 

disclaimer  may  be  filed  in  patent  office  during  pendency  of  infringe* 

Blent  suit  though  caa^  has  been  heard  on  appeal, 

Syl.  5  (IX,  66).    Matters  disclaimed  no  part  of  invention. 

Approved  in  Manhattan  etc.  Constr.  Co.  v,  Helios-Upton  Co.,  135 
Fed.  802,  construing  Baker  patent  No.  684,340,  for  regulator  for  arc- 
lamp  circuit. 

Syl.  10  (IX,  66).     Patents — Substitution  of  materials. 

Approved  in  Sloan  Filter  Co.  v*  Portland  Gold  Min.  Co.,  139  Fed, 
26,  holding  void  Sloan  patent  No,  587,874,  for  barrel  filter  for  use  in 
filtration  of  precious  metal  solutions. 

Syl.  12  (IX,  67).    Patents — Addition  of  equivalents. 

Approved  in  Bullock  Elec.  Mfg.  Co.  v.  Geoeral  Elec.  Co.,  149  Fed. 
419,  holding  Heist  patent  No.  508^637,  for  improveraent  in  armature 
cores,  void  for  want  of  invention;  American  Carriage  Co.  v.  Wyeth, 
139  Fed.  392,  holding  void  Wyeth  patent  No.  400,381,  for  sleigh- 
runner  for  wheeled  vehicle. 

94  U.  S.  207-214,  24  L.  112,  ATLANTIC  DELAINE  CO.  v.  JAMES. 

Syl,  1  (IX,  68),  Cancellation  of  instruments — Fraud  and  injury. 
Approved  in  Fowler  v.  Fowler,  135  Fed.  410,  holding  evidence  in- 
sufficient to  show  complainant,  in  suit  to  set  aside  deed  of  her  interest 
in  brother's  estate,  induced  to  execute  deed  by  frauduleot  represeuta- 
tions;  Bush  v.  Prescott  etc,  Ey,  Co.,  76  Ark.  501,  89  8.  W.  8S,  fact 
that  party  fraudulently  induced  to  compromise  cause  of  action  might 
obtain  relief  by  motion  to  reinBtate  action  does  not  bar  suit  to  cancel 
compromise;  8eymour  Water  Co,  v.  Seymour,  163  Ind.  129,  70  N  E, 
517,  refusing  to  cancel  contract  between  city  and  water  company, 
whereby  latter  agreed  to  furnish  certain  pressure  for  fire  protection 
and  furnish  water  for  domestic  uses,  for  noncompliance  with  terms; 
Lynch  v.  United  States,  13  Okl.  145^  73  Pac.  1097,  United  States  can- 
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not  sue  to  cancel  patent  obtained  by  bribery  and  perjury  solely  for 
benefit  of  third  party;  Johnson  v.  Swanke,  128  Wis.  73,  107  N.  W^ 
482,  5  L.  B.  A.  (N.  S.)  1048,  refusing  to  cancel  note  or  enjoin  it» 
transfer  where  it  was  given  for  purchase  of  horse,  which  purchase  was 
induced  by  fraud. 

04  U.  8.  214219,  24  L.  115,  UNITED  8TATES  v.  SMITH. 

Syl.  2  (IX,  69).    Government's  liability  on  contracts. 

Approved  in  Mountain  Copper  Co.  v.  United  States,  142  Fed.  629, 
refusing  to  enjoin  operation  of  smelter  at  suit  of  government  which 
owned  neighboring  land  unfit  for  cultivation  and  sparsely  wooded. 

Syl.  3  (IX,  69).    Conclusiveness  of  court  of  claims  findings. 
Approved  in  District  of  Columbia  v.  Barnes,  197  U.  8.  150,  49  L. 
700,  25  Sup.  Ct.  401,  following  rule. 

94  U.  8.  225238,  24  L.  72,  CAMMEYEB  v.  NEWTON. 

Syl.  2  (IX,  71).    Assignment  of  invention  before  patent. 

Approved  in  In  re  Dann,  129  Fed.  497,  bankrupt's  incorporeal  in- 
terest in  invention  pending  application  for  patent  does  not  pass  to 
trustee  under  Bankr.  Act,  §  70a,  cl.  5. 

Syl.  7  (IX,  71).    Infringement  by  government  agent. 

Approved  in  dissenting  opinion  in  International  Postal  Supply  Co. 
T.  Bruce,  194  U.  8.  608,  48  L.  1138,  24  Sup.  Ct.  820,  majority  holding 
patentee  for  improvements  in  stamp-canceling  machine  cannot  enjoin 
nse  by  postmaster  of  infringing  machines  of  which  United  States  is 
lessee,  during  term  of  lease.    See  108  Am.  St.  Bep.  836,  note. 

94  U.  S.  238-245,  24  L.  118,  INMAN  STEAMSHIP  CO.  v.  TINKEB. 

Syl.  1  (IX,  71).    Commerce — State  tonnage  tax  void. 

Approved  in  Way  v.  New  Jersey  Steamboat  Co.,  133  Fed.  191,  192, 
holding  void  Laws  N.  Y.  1897,  p.  701,  §  63,  compelling  master,  owner 
or  consignee  of  vessel  entering  port  to  pay  for  services  of  harbor- 
master certain  sum  per  ton  per  annum  based  on' registered  tonnage. 

94    U.    S.    246-248,    24    L.    122,    FOSTER    v.    MASTER    ETC.    NEW 
ORLEANS. 

Syl.  1  (IX,  72).    Commerce — State  law — Survey  of  hatches. 

Approved  in  Territory  v.  Denver  etc.  R.  R.  Co.,  12  N.  M.  434,  78 
Pac.  76,  upholding  act  of  1901,  prohibiting  exportation  of  uninspected 
hides. 

94  U.  S.  258-260,  24  L.  153,  UNITED  STATES  v.  YOUNG. 

Syl.  4  (IX,  75).    Certiorari  as  auxiliary  process. 

Approved  in  Whitney  v.  Dick,  202  U.  S.  139,  50  L.  966,  26  Sup.  Ct. 
584,  circuit  court  of  appeals  cannot  issue  certiorari  as  original  pro* 
Meding  to  review  conviction  in  inferior  federal  court. 
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94  V.  8.  260-277,  24  L*  154,  TOWN  OP  SOUTH  OTTAWA  ▼.  PER- 
KINS. 

8yl,  1  (IX,  75).    Statutes — ^Le^slativt  jouroals  showing  pasBage, 
Approved  in  Callison  v.  Brake,  120  Fed.  200,  63  C.  C.  A.  354,  up- 
holding Laws  1S99,  p,  114,  e.  4722,  relating  to  damages  recoverable 
for  wrongful  deatli  of  minor  child. 

87I.  3  (IX,  75).    Passage  of  statutes. 

Approved  in  Bray  v.  Williams,  137  N.  C.  390,  49  S.  K  888,  fact 
that  defendant  in  action  to  recover  penalty  for  failure  to  record 
licenses  procured  passage  of  statute  releasing  him  froni  penalties  on 
agreement  that  plaintiff  in  action  should  have  00  time  to  oppose  it, 
does  not  estop  defendant  from  pleading  statute  in  defense. 

Sy].  4  (IX,  76).     Following  state  statutory  construction. 

Distinguished  in  Great  Southern  etc.  Hotel  Co*  t*  Jones,  193  U. 
8.  54e,  48  L.  7B6,  24  Sup.  Ct.  576,  upholding  Ohio  Kev.  St.,  §§  3184- 
3185a,  giving  lion  on  property  of  owner  to  subcontractors,  laboren 
and  those  furnishing  materiali  for  use  by  contractor  in  executing 
contract. 

Syl.  6  (IX,  76).    Statutes — Evidence  of  existence. 

Approved  in  Rogers  v.  State,  72  Ark.  567>  82  S,  W.  170,  holding 

void  anti-gambHug  act  of  1901,  as  not  having  been  passed  according 

to  constit^ition. 

Syl.  7  (IX,  77).    All  bound  to  know  law. 

Approved  in  Sauer  v.  Gillett,  20  Golo.  App.  371,  78  Pac,  1070,  under 
Mills'  Ann.  St,,  §  4403,  subd.  6,  relating  to  town  bonds  for  water- 
works, bonds  issued  under  ordtnance  which  did  not  provide  for  levy 
are  void  in  hands  of  bona  fide  purchaser  irrespective  of  recitals  as 
to  issuance  in  compliance  with  law* 

94   U.    8.   278-288,   24   L,    59,    C0MMISSIONEB8    MARION    CO.    t. 
CLAEIL 

Syl.  1  (IX,  78).    County  bonds^ — Law  in  force  at  issuance. 

Approved  in  dissenting  opinion  in  Wright  v.  East  Eiversfde  Irr. 
Bist.,  138  Fed.  324,  majority  holding  where  irrigation  district  bonds 
issued  under  CaL  St.  1887,  p.  35,  had  lithographed  name  of  their 
secretary  attached  to  coupons  and  name  of  his  successor  signed  to 
bonds  when  delivered,  but  lithographed  signature  of  preceding  secre* 
tary  to  coupons  not  changed,  bonds  were  void. 

Syl.  3  (IX,  78).     When  nonsuit  warranted. 

Approved  in  American  etc.  Plate  Co.  v.  Pittsburgh  etc.  E.  Co., 
143  Fed.  795,  holding  railroad  not  liable  to  owner  of  property  burned 
where  one  of  its  traina  ran  between  fire  and  place  where  firemen  were 
preparing  to  run  hose;  Bank  of  Havelock  v.  Western  Union  Tel.  Co., 
141  Fed.  527,  upholding  direction  of  verdict  io  action  for  damsgea 
fof   transmission   of   unauthorised   telegram^  whera   evidence   inauffl' 
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eient,  though  grounda  on  which  Terdiet  directed  were  witeiuiMe; 
Swift  T.  JohneoBy  188  Fed.  875,  where  father  abandoned  familj  mad 
contributed  nothing  to  aapport,  and  eon  contributed  earning  t» 
mother,  father  cannot  recover  aabstantial  damages  for  death  of  acm; 
Bosbj  ▼.  Anderson  etc  Power  Co.,  136  Fed.  168,  69  C.  C.  ▲•  164^ 
upholding  direction  of  verdict  in  action  hj  serrant  for  iajoriea^ 
where  relation  of  master  and  serrant  not  shown;  Boeeder  etc  Co.  t. 
Peterson,  134  Fed.  791,  67  C.  C.  A.  296,  applying  mle  in  action  by 
serrant  for  injuries  sustained  while  slacking  lime;  Paeifle  Lumber 
Co.  ▼.  Moflkt,  134  Fed.  838,  67  C.  C.  ▲.  442,  upholding  direction  of 
Tcrdict  for  defendant  in  action  for  breach  of  contract  made  1^  de- 
fendant's  agent  in  giTing  order  of  lumber  at  exorbitant  price,  object 
of  which  was  to  fraudulently  compel  defendant  to  pay  debt  of  his 
assignor  in  business;  Gibson  ▼.  Canadian  Pacific  NaT.  Co.,  1  Alaska^ 
414,  holding  longshoreman  injured  while  unloading  Tcssd  not 
contributorily  negligent  because  he  knew  appliances  were  defeetire 
in  manner  in  which  used;  Klelbeck  t«  Chicago  etc.  B.  Co.,  70 
Neb.  576,  97  K.  W.  751,  upholding  verdict  for  defendant  in  action 
for  collision  at  crossing  where  defendant's  witnesses  heard  whistle 
and  plaintiffs  teetiiied  they  did  not  hear  it;  Chicago  etc.  By.  Co.  t. 
Bporer,  69  Keb.  15,  94  K.  W.  994,  holding  eyidence  did  not  eon- 
clusiTely  show  that  whistle  not  blown  at  crossing;  Gunn  ▼.  Union  B. 
B.  Co.,  27  B.  L  326,  62  AtL  120,  upholding  Gen.  Laws  1896,  c  851, 
I  11,  authorising  supreme  court  to  direct  verdict  without  further 
trial  by  jury;  Hehir  t.  Bhode  Island  Co.»  26  B.  L  32,  58  AtL  247, 
l^pplying  rule  in  action  for  negligence;  dissenting  opinion  in  DaTcn- 
port  T.  Southern  By.  Co.,  135  Fed.  968,  68  C.  C.  A.  444,  arguendo. 

Syl.  5  (IX,  80).    Bonds— i^irchaser  from  bona  iide  purchaser. 

Approved  in  Board  of  Commrs.  ▼.  Tollman,  145  Fed.  763,  where 
railroad  acquired  county  aid  bonds  prior  to  state  decision  construing 
constitutional  provision,  which  bond  statute  violated,  its  assigneee 
purchasing  after  decision  are  bona  fide  purchaserc 

94  U.  a  288-299,  24  L.  103,  FULLER  ▼.  TEUTZEB. 

SyL  1  (IX,  81).    Patents— Claim  for  result. 

Approved  in  Manhattan  etc.  Co.  ▼.  Helios-Upton  Co.,  135  Fed.  788, 
holding  void  Baker  patent  No.  684,165,  for  method  of  regulating 
electric  current. 

SyL  6  (IX,  82).  Patents — Combination  of  old  elements — ^Infringe- 
ment. 

Approved  in  Imperial  Bottle  Cap.  etc.  Co.  ▼.  Crown  Cork  etc.  Co., 
139  Fed.  323,  holding  Painter  patent  No.  468,258,  for  bottle-stopper^ 
net  infringed  by  device  of  Abbott  patent  No.  704,167. 
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^  U.   8.   308-310,   24  L.   161,  MACKALL   ▼,   CHESAPEAKE   ETC. 
CANAli  CO. 

8yl.  1  (IX,  83).    Tax  sale  of  exempt  property  void. 

Approved  in  Lancy  v.  Bogton,  18<5  Mass.  132,  71  N,  E.  S04,  whero 
part  of  tract  taken  for  railroad^  another  part  for  highway  and  re* 
maioder  left  to  owser^  sale  of  whole  tract  for  tingle  undivided  tax 
en  whole  tract  ia  void. 

Syl.  2  (IX,  83).    Forfeiture  of  privileges,  how  raised. 

Approvetl  in  Newport  News  etc.  By.  etc.  Co,  v.  Hampton  Koads  By. 
etc.  Co.,  102  Va,  807,  47  S.  E.  843,  failure  to  complete  street  railway  line 
within  time  limited  cannot  be  taken  advantage  of  in  action  by  com- 
petitor to  enjoin  conatmction  of  line. 

94  U.  8.  315-321,  24  L.  192,  UKITED  STATES  v.  FOX. 

SyL  2  (IX,  84).    Law  governing  disposition  of  realty. 

Approved  in  Kane  v.  Luekman,  131  Fed,  618,  refusing  ipccific  per- 
formance of  contract  for  purchase  of  cows  in  exchange  for  farm;  Hall 
V.  Gabbert,  213  111.  215,  72  N.  E.  808,  right  of  bastard  to  inherit  prop- 
erty in  Illinois  is  governed  solely  by  laws  thereof;  Succession  of 
Haslingf^  114  La.  296,  38  So.  174,  validity  of  will  made  in  Louisiana 
by  citizen  of  Louisiana  bequeathing  realty  situated  in  Mississippi 
must  be  tested  by  laws  of  Mississippi;  Moen  v.  Moen,  16  S.  D,  214, 
'92  N.  W.  14,  where  prior  to  taking  effect  of  Comp.  Laws,  g  3403,  non- 
resident alien  acknowledged  in  writing  paternity  of  bastard,  on  his 
^cath  after  enactment  of  §  3403,  child  inherited  his  realty  la  South 
Dakota. 

^4  U.  S.  324  342,  24  L,  224,  BABNEY  v.  KEOKUK. 

Syl.  5  (IX,  87).     Biparian  owner  takes  accretions. 

Approved  in  McBride  v.  Steinweden,  72  Kan.  513,  83  Fae.  823, 
where  Mississippi  river  is  part  of  boundary  between  Kansas  and 
Missouri  and  course  of  river  is  changed  by  accretion^  center  of  main 
channel  continues  to  be  boundary. 

Syl.  7  (IX,  87).    State  law  governs  title  to  tide  Iands» 

Approved  in  Frank  T.  Goddin,  193  Mo.  394,  91  8.  W.  1058,  riparian 
cwner  of  land  in  Missouri  owns  only  to  low- water  mark;  Fran^ini  v. 
Layland,  120  Wis.  82,  97  N.  W.  503,  unsurveyed  islands  in  navigable 
river  pass  with  conveyance  of  surveyed  land  to  which  they  are  ap* 
purtenant. 

SyL  8  (IX,  88).    Land  grant  bordering  on  river. 

Approved  in  dissenting  opinion  in  Kneeland  v^  Korter,  40  WaBh. 
374,  82  Pac.  613,  1  L.  B.  A.  (N.  S.)  745,  majority  holding  whore  tide 
lands  within  limits  of  railroad  grant  identiied  and  surveyed  prior 
10  admission  of  state  railroad  entitled  to  land  under  state  conatitu- 
tional  provision  disclaiming  title  to  patented  tide  lands^  though  patent 
issued  after  constitution. 
60 


H  U.  8.  343-347  Notei  on  U.  8.  Beporti.  78» 

87I.  10  (IX,  89).    8treet  bordering  on  river — Access. 

Approved  in  Conradt  ▼.  Miller,  2  Alaska,  436,  granting  injnnetiott 
to  prevent  building  of  wharves  by  private  persons  on  navigable 
stream  in  front  of  plaintiff's  property;  Brown  v.  Electric  Co.,  138- 
N.  C.  538,  107  Am.  St.  Bep.  554,  51  8.  £.  64,  69  L.  B.  A.  631,  electrie 
light  company  granted  right  to  erect  poles  in  streets  cannot  cut  down, 
trees  on  edge  of  sidewalks  without  compensating  abutting  owners. 

Syl.  11  (IX,  89).    Grant  of  right  of  way  over  street. 

Approved  in  Whittaker  v.  Atlanta  etc.  B.  Co.,  143  Fed.  585,  under 
Ga.  Civ.  Code,  §  2167,  lot  owner  cannot  enjoin  construction  of  rail- 
road along  street,  approved  by  council,  on  ground  that  change  of  grad» 
will  injure  lot. 

Syl.  12  (IX,  90).    Authorising  building  on  street. 

Approved  in  Conradt  v.  Miller,  2  Alaska,  436,  granting  injnBctionr 
to  prevent  building  of  wharves  by  private  persons  on  navigable- 
stream  in  front  of  plaintiff's  property. 

Syl.  14  (IX,  91).    Authorizing  packet  depot — Navigable  waters. 

Approved  in  Muhlker  v.  New  York  etc.  B.  B.  Co.,  197  U.  8.  567,  4^ 
L.  876,  25  Sup.  Ct.  522,  owner  of  realty  abutting  on  city  street  who* 
has  contract  right  to  easement  of  light  and  air  may  enjoin  change- 
from  surface  to  elevated  railroad  made  under  statutory  command;. 
McAlpine  v.  Chicago  etc.  By.  Co.,  68  Ean.  212,  75  Pac.  75,  64  L.  B. 
A.  85,  arguendo. 

94  U.  8.  343.347,  24  L.  229,  FIBST  NAT.  BANK  v.  WHITMAN. 

Syl.  1  (IX,  91).     Action  by  payee  of  check  against  bank. 

Approved  in  dissenting  opinion  in  Burton  v.  United  States,  19S 
U.  S.  309,  49  L.  491,  25  Sup.  Ct.  243,  majority  holding  indictment 
charging  receipt  of  check  at  St.  Louis  and  alleging  payment  thereon 
there  not  supported  by  evidence  of  receipt  of  St.  Louis  check  in. 
Washington,  deposited  in  local  bank,  and  paid  at  St.  Louis,  where 
amount  thereof  immediately  on  deposit,  credited  by  Washington  bank 
to  defendant;  Guthrie  Nat.  Bank  v.  Gill,  6  Okl.  563,  54  Pac.  435,. 
where  depositor  makes  draft  on  his  bank  and  then  makes  assignment 
for  creditors,  refusal  of  payment  of  draft  when  presented  after  as- 
signment  does  not  give  right  of  action  against  drawee. 

Distinguished  in  Bank  of  Indian  Territory  v.  First  Nat.  Bank,  10^ 
Mo.  App.  671,  83  S.  W.  537,  payment  of  draft  by  drawee  estops  him 
from  showing  that  he  was  mistaken  in  supposing  he  had  money  iik 
his  hands  to  pay  it. 

Syl.  3  (IX,  92).     Certification  of  check  discharges  drawer. 

Approved  in  Noble  v.  Doughten,  72  Kan.  354,  83  Pac.  1054,  de* 
termining  lack  of  diligence  where  substituted  check  sent  througb 
clearing-house  on  day  after  its  receipt. 
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Syl.  4  (IXf  92).    Forgery  of  check — Settlement  of  accoucti. 
Approved  in  Western  Union  Tel.  Co.  v,  Bi-MetaUic  Bank,  17  Colo, 
App.  233f  68  Pac.  116|  where  bank  paid  check  on  face  of  indorseToenti 
which  was   mado   to   ** Daley/'  while   check  was   payable   to   Daily, 
bank  is  liable* 

Syl.  5  (IX,  93).    Payment  of  eheck — ^tJaanthorized  indorsement. 

Approved  in  Merchants'  Bank  v.  Prudential  Ina.  Co.,  110  Mo.  App. 
66r  84  S.  W.  102,  indorsement  of  payee's  name  on  check  without 
authority  creates  no  privity  of  contract  between  drawer  and  drawee, 

94  V.  8.  348-350,  24  L,  194,  EX  PARTE  FLIPPIN. 

SyL  1  (IX,  93).    Jurisdiction  continues  till  aatisfactioiL 
Cited  in  King  v.  Davis,  137  Fed.  233,  arguendo. 
6yl.  3  (IX,  93).     Mandamus  to  control  decisic»n. 
See  98  Am.  St.  Bep.  892,  note. 

94  U.  S.  351-371,  24  L.  195,  CEOMWELL  ▼.  SAC  COUNTY. 

SyL  1  (IX,  93).     Judgment  as  bar. 

Approved  in  Fayerweather  v.  Eitch,  195  U.  S.  300,  49  L.  210,  25  Sup, 
Ct.  58,  holding  validity  of  releasea  res  adjudicata  where  decree  could 
not  have  been  rendered  without  upholding  relenses;  Bredin  v.  National 
Metal  etc.  Co,,  147  Fed,  743,  interlocutory  decree  in  infringement  suit 
ifl  conclusive  in  subaequent  suit  where  it  has  ripened  into  final  decree; 
United  States  Fastener  Co.  v.  Bradley,  143  Fed.  530,  decree  of  dia- 
missal  for  failure  to  prosecute  is  not  res  adjudicata;  Robinson  v. 
American  Car  etc.  Co,^  142  Fed.  172,  decree  in  infringement  suit  sub- 
mitted on  pleadings  sustaining  sufficiency  of  answer  denying  plaintiff 
was  inventor  of  device  bars  second  suit  for  infriogement;  Westing- 
house  etc.  Co,  v.  Kansas  City  8o.  Ey.  Co,,  137  Fed.  31,  upholding 
joinder  of  cause  of  action  on  mechanic's  lien  witli  cause  of  action  on 
equitable  preference;  Groton  Bridge  etc.  Co.  v.  Clark  etc.  Brick  Co., 
136  Fed.  34,  68  C,  C,  A,  577,  where,  in  action  on  contract,  defendant 
answers  and  countercliiims  for  damages  for  breach  by  plaintiff^  and 
fails  to  appear  at  trial,  judgment  bars  subsequent  suit  on  same  facts 
Bet  up  in  counterclaim;  Gordon  v.  Ware  Nat,  Bank,  132  Fed.  449,  57 
L.  R,  A.  550,  65  C.  C.  A.  580,  judgment  foreckfling  pledge  of  life 
insurance  policy  bars  administrator  from  claiming  proceeds;  Allen 
V.  City  of  Davenport,  132  Fed,  221,  65  C.  C.  A.  041,  where  in  suit 
by  property  owners  street-paving  contract  declared  void  and  enforce- 
ment of  assessment  enjoined,  judgment  barred  suit  by  city  to  enforce 
lien  on  quantum  meruit  under  curative  statute;  Third  Nat.  Bank  v. 
Atlantic  City,  130  Fed.  754,  65  C.  C.  A.  177,  applying  rule  where  bill 
to  establlBh  right  to  fund  setting  out  grounds  of  right  was  taken  pro 
confesso  and  decree  rendi^red  thereon;  Koehler  v.  Holt  Manufacturing 
Co.,  146  Cal.  337,  80  Fac.  74,  decree  in  action  for  monthly  dues 
under  order  by  third  person  that  order  had  been  revoked  is  res 
adjudicata  in  suit  for  other  installments;  Allia  v.  Hall,  76  Conn.  328, 
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56  AU.  640,  where  by  matnal  mistake  mortgmge  did  not  except  from 
covenant  against  eneambrances  principal  of  prior  mortgage,  and  mort- 
gagee recovered  for  breach  of  covenant,  mortgagor  could,  after  de- 
cision denying  cross-complaint  for  reformation  on  ground  of  laches, 
restrain  enforcement  of  judgment;  Stethem  v.  Skinner,  11  Idaho,  379, 
82  Pac.  452,  where  water  decree  is  clear  as  to  stream  from  which 
distribution  should  be  made,  water-master  cannot  examine  findings 
for  directions;  Cannon  v.  Castleman,  162  Ind.  8,  69  N.  E.  456,  where 
one  sued  on  contract  purposely  omits  to  set  up  defense  of  frand  is 
obtaining  contract,  judgment  against  him  is  res  adjudicata  in  suit  for 
relief  against  such  judgment  on  ground  of  fraud  in  contract;  Defries 
T.  McMeans,  121  Iowa,  541,  97  N.  W.  65,  judgment  that  land  contraeU 
not  assessable  for  particular  year  estops  defendant  from  claiming 
they  were  assessable  for  subsequent  year;  Lockhart  ▼.  Leeds,  12  N. 
M.  162,  76  Pac.  314,  judgment  for  defendant  on  bill  to  declare 
mining  location  void  for  fraud  and  violation  of  agreement  to  locate 
for  plaintiff  bars  suit  to  have  property  declared  held  in  trust  for 
plaintiff;  Board  of  County  Commrs.  v.  Cross,  12  N.  M.  78,  73  Pae. 
617,  judgment  after  sustaining  demurrer  where  complaint  not  amended 
and  in  determination  of  which  material  issues  of  suit  decided  is  bar 
to  new  action;  Pakas  y.  Hollingshead,  184  N.  Y.  217,  112  Am.  St. 
Bep.  606,  77  N.  £.  42,  3  L.  B.  A.  (N.  S.)  1042,  where  goods  are  de- 
liverable and  payable  in  installments,  judgment  for  damages  for  non- 
delivery of  part  of  goods  bars  action  for  failure  to  deliver  balance; 
BidweU  v.  Bidwell,  139  N.  C.  411,  52  S.  E.  58,  2  L.  B.  A.  (N.  S.)  324, 
where,  after  defendant  obtained  divorce  in  North  Dakota  in  which 
plaintiff  appeared,  latter  sued  in  Massachusetts  and  divorce  denied 
on  ground  of  validity  of  first  divorce,  Massachusetts  decree  is  binding 
in  maintenance  suit;  Territory  v.  Hopkins,  9  Okl.  150,  59  Pac.  981, 
applying  rule  where  decree  upheld  county  bonds;  Randall  v.  Carpenter, 
25  B.  I.  642,  57  Atl.  866,  finding  in  suit  for  agreed  compensation  for 
•ervices  that  services  not  rendered  is  conclusive  in  action  on  quantum 
meruit;  Memphis  City  Bank  v.  Smith,  110  Tenn.  360,  75  S.  W.  1071; 
judgment  for  bank  in  action  against  indorser,  in  which  cross-bill,  t<t 
which  pledgor  of  security  joined,  to  recover  usury,  is  res  adjudicata 
assumpsit  for  conversion  of  pledge;  W.  C.  Belcher  Land  Mtg.  Co.  v. 
Norris,  34  Tex.  Civ.  113,  78  S.  W.  392,  judgment  in  action  by  land 
owner  to  cancel  mortgage  on  ground  that  mortgagee  knew  mortgagor 
was  not  owner,  upholding  mortgage,  concludes  owner  on  foreclosure 
where  he  pleads  usury;  Hearst  v.  Putnam  Min.  Co.,  28  Utah,  200,  107 
Am.  St.  Rep.  698,  77  Pac.  758,  66  L.  R.  A.  784,  decree  in  suit  by  stock- 
holders to  cancel  conveyance  of  corporation's  property  for  fraud  con- 
cludes other  stockholders  in  subsequent  suit  for  same  purpose  based  ou 
same  facts;  State  v.  Mortensen,  27  Utah,  44,  74  Pac.  351,  denying  re- 
hearing in  criminal  case  where  question  of  misconduct  of  jury  de- 
termined on  prior  appeals;  Compton  v.  Seattle,  38  Wash.  525,  80  Pac 
760,  applying  rule  to  condemnation  proceedings;  Davis  v.  Schmidt,  126 
Wis.  469,  110  Am.  St.  Rep.  938,  106  N.  W.  122,  judgment  for  interest 
on  note  binds  party  against  whom  rendered  in  subsequent  action  on 
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notft  itself  in  whicli  same  matters  are  in  issae;  Pereles  v.  Gross,  126 
Wis,  132,  HO  Am,  St.  Rep.  901,  105  N,  W,  222,  applying  rule  in  Buit 
by  mortgagees  to  claim  proceeds  of  damages  recovered  by  lot  owner 
for  iujaries  to  land. 

Syl.  2  (IX,  96).     Jodgment  bar  only  as  to  matters  in  Issno. 

Approved  in  Ex  parte  Ow  Guen,  148  Fed.  927,  where  on  return  of 
Chinese  his  claim  that  he  was  merchant  not  invesiigated  by  immigra- 
tion officials,  but  be  was  deported  because  of  former  status  as  an* 
registered  laborer,  decision  not  conclusive  against  right  to  enter  as 
merchant;  Delaware  etc.  E.  Co.  v.  Kutter,  147  Fed.  68^  wbere  in  action 
for  money  due  on  contract  only  defense  pleaded  was  breach  of  con- 
tract, judgment  therein  does  not  bar  action  for  wrongful  termination 
of  contract;  Leonard  v.  Simplex  etc*  Heating  Co,,  145  Fed.  946,  whero 
bill  in  infrmgemeot  alleged  that  defendant  claimed  right  to  make  in- 
fringing articles  by  virtue  of  another  patent  and  that  same  was  void^ 
but  defendant  did  not  set  up  patent  as  defense,  decree  for  complainant 
not  bar  to  suit  for  infringement  of  second  patent;  Harrison  v.  Reming- 
ton Paper  Co.,  140  Fed.  401^  denial  of  motion  for  execution  against 
stockholder  on  Judgment  against  corporation  in  which  defense  of 
prior  action  under  Kan,  Gen.  St.  1889,  §§  1200,  1204,  was  pleaded, 
does  not  estop  plaintiff  from  litigating  issues  in  action  between  8am& 
parties  under  §§  1200,  1204;  In  re  Drumgoole,  140  Fed,  209,  order  of 
referee  directing  trustee  to  return  t&  purchaser  of  goods  sold  by  trus- 
tee part  of  purchase  money  on  account  of  shortage  in  quantity,  where 
no  defense  made,  does  not  bind  trustee  when  mucb  larger  claim  §led 
iovolving  other  packages;  United  States  Min.  Co.  v*  Lawson,  134 
Fed.  776,  67  C,  C.  A.  587,  issuance  of  patent  to  owner  of  one  of  two 
overlapping  claims  does  not  estop  owner  of  other  claim  from  asserting 
priority  in  controversy  respecting  extralateral  rights  not  involved  in 
patent  proceedings;  Oman  v.  Bedford  etc.  Stone  Co.,  134  Fed.  69,  67 
C.  C,  A.  190,  affirming  Bedford  etc.  Stone  Co,  v.  Oman,  134  Fed.  453^ 
holding  decree  in  favor  of  right  of  individual  to  car  service  over  side* 
track  operated  by  carrier  not  res  adjudicata  in  subsequent  suit  after 
sale  of  track  to  private  party  who  was  party  to  former  suit;  Rankin 
V.  City  of  Big  Rapids,  133  Fed.  673,  6d  C.  C.  A.  568,  where  in  probate 
proceedings  by  receiver  of  bank  to  establish  claim  for  assessment  on 
decedent  ^s  stock  it  was  decided  she  was  owner  thereof,  defendanta 
in  subsequent  suit  by  receiver's  successor  against  decedent's  distribu- 
tees to  recover  subsefiuent  assessments  cannot  deny  decedent's  ownership; 
Georgia  etc.  Bankiog  Co.  v.  Wright,  132  Fed.  916,  917,  where  Georgia 
court  in  suit  between  state  and  corporation  decided  that  charter  ex- 
empted company  from  tax  in  excess  of  certain  percentage  of  earnings, 
state  concluded  in  subsequent  suit  for  taxes  fof  other  years  under 
diflferent  statute;  Columbia  Ave.  Sav.  Fund  etc.  Co.  v.  Dawson,  130 
Fed.  165,  mortgngt'e  is  not  bound  by  judgment  against  mortgagor  in 
suit  commenced  after  mortgage  given  and  to  which  he  was  not  party; 
Clark  V.  Knox,  32  Colo.  348,  76  Pac,  374,  where  in  suit  to  remove 
«loud  caused  hy  attachment  against  husband  it  was  held  that  attach- 
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ment  levj  antedsted  delivery  of  deedi  from  huflMind  to  wife,  deere^ 
wu  not  res  adjndieata  in  snit  to  remove  eloud  eaosed  hj  Inter  ler^ 
on  other  lands  embraeed  in  same  deeds;  Oeorgia  B.  B.  ete.  Co.  t.  Wriglit, 
124  Oa.  604,  605,  58  8.  E.  255,  256,  snit  to  enjoin  eolleetion  of  tax  for 
one  year  is  no  bar  to  suit  to  enjoin  similar  taxes  for  another  year; 
Stone  r.  Salisbury,  200  HI.  65,  70  N.  E.  608,  decree  partitioning  prop- 
erty of  decedent  naming  certain  person  as  his  child  and  heir  does 
not  conclude  heirs  of  widow  in  subsequent  suit  not  iuTolving  sneh 
property  as  to  parentage  of  such  person;  Bennett  t.  First  Nat.  Bank, 
128  Iowa,  0,  102  N.  W.  131,  where,  in  suit  to  esUblish  priority  of 
liens,  default  foreclosure  decree,  reciting  that  H.  entitled  to  benefit 
of  security  because  of  assumption  of  note,  though  pleading  did  not 
allege  assumption,  did  not  bind  defendant  to  first  exhaust  H.'s  lia* 
bility  before  proceeding  against  debtor's  property;  Stroup  t.  Pepper, 
60  Kan.  245,  247,  76  Pac.  826,  827,  where,  in  ejectment,  defendant 
claimed  rights  of  mortgagee  in  possession,  fact  that  in  prior  suit  de* 
fendant  in  ejectment  sought  to  foreclose  mortgage,  but  reference  to 
it  stricken  from  pleadings,  decree  therein  did  not  affect  defendant's 
rights  as  mortgagee  in  possession;  Schmidt  ▼•  Louisrille  etc  B;y.  G6.^ 
110  Ky.  299,  84  S.  W.  317,  applying  rule  in  action  on  coupons  whersr 
judgment  rendered  in  other  suit  on  other  coupons  from  same  bond; 
Gentry  ▼.'  Pacific  Livestock  Co.,  45  Or.  238,  77  Pac  116,  construing 
effect  of  decree  on  appeal  in  suit  to  enjoin  trespass  where  defendant 
entered  land  under  contract;  Selbie  ▼.  Graham,  18  8.  D.  375,  100  N.  W. 
757,  judgment  dismissing  action  against  administrator  based  on  claim 
that  plaintiff  owned  property  in  name  of  decedent  does  not  estop 
plaintiff  in  action  by  administrator  for  use  of  property  from  setting 
up  defense  that  he  was  joint  owner;  Davis  ▼.  Schmidt,  126  Wis.  463, 
110  Am.  St.  Bep.  938,  106  N.  W.  120,  in  action  on  note,  answer  ad- 
mitting  recovery  of  judgment  for  interest  on  note  is  no  bar  to  recovcry^ 
on  note  whore  answer  denies  right  to  recover. 

Syl.  3  (IX,  107).    Judgment  on  county  bonds  as  estoppel. 

Distinguished  in  Bew  v.  Independent  School  Diet.,  125  Iowa,  33,  lOG 
Am.  St.  Bep.  282,  98  N.  W.  804,  federal  decree  based  on  conclusion  that 
school  district  is  estopped  by  recitals  in  bonds  from  setting  up  certain 
defenses  is  res  adjudicata  in  state  court. 

SyL  5  (IX,  102).    Becitals  in  county  bonds  as  estoppel. 

Approved  in  Kittel  v.  Trustees  etc.  Improvement  Fund,  139  Fed. 
955,  holding  trustees  of  Florida  improvement  fund  estopped  of  record 
from  denying  title  to  swamp  lands  by  certificate  reciting  congressional 
act  relating  to  lands  and  acceptance  of  grant  by  state  and  state 
statute  reciting  grant  to  railroad  and  their  promise  to  make  deeds 
under  such  grants  when  patents  obtained. 

94  U.  a  371-382,  24  L.  271,  JOHNSON  v.  HARMON. 

Syl.  1  (IX,  103).    Bill  of  exceptions  on  feigned  issue. 

Approved  in  In  re  Neasmith,  147  Fed.  163,  applying  rule  in  bank* 
Tuptcy* 


3ii  KotdB  on  U.  8.  Bcports.  94  U.  a  382-397 

Syl,  i  (IX,  103).    Deeda — Capacitj  to  understand. 

Approved  in  Burnham  ▼.  Bumham,  119  Wis.  514,  100  Am.  St  Bep, 
■895»  97  N.  W,  178,  upholding  marriage  settlement  made  by  husband 
^iddicted  to  excessive  use  of  intoxicanta  where  he  waa  sober  at  time  of 
making  agreement.     See  107  Am.  St.  Bep.  544,  note, 

•U  U.  S.  382-391,  24  L.  173,  BEALL  ▼.  WHITE. 

Syl.  1  (IX,  103).     Statutory  lieni  without  possession. 

Approved  in  Becker  v.  Brown,  65  Keb.  269,  91  N.  W.  179,  upholding 
Agister'!  lien. 

Syl.  4. (IX,  104).    Mortgage  of  after-acquired  property. 

See  109  Am.  8t.  Bep.  516,  note. 

SyL  5  (IX,  104),    Landlord  and  tenant — Surrender,  how  made. 

Approved  in  Kastner  v,  Campbell,  6  Ariz»  149,  53  Pac.  687,  in  action 
for  rent,  leasee's  acta  toward  aurrender  of  lease  before  rent  accrued 
without  connecting  them  with  acquiescence  of  lessor  inadmissible. 

94  U,  S.  391-397,  24  L.  248,  McCBEADY  v.  VIRGINIA. 

Syl.  1  (IX,  105).     Title  to  tide  lands. 

Approved  in  Commonwealth  v.  Boston  Terminal  Co.,  185  Mass.  283, 
70  N.  E.  125,  under  Acta  1896,  p.  620,  creating  terminal  company  to 
build  uaiom  depot,  company  could  not  avoid  payment  for  lands  of 
atate  below  low-water  mark,  condemned  by  it,  and  embraced  within 
street  extensions;  Taylor  v.  Commonwealth,  102  Va,  766,  770,  776, 102  Am. 
Bt.  Eep.  $^5,  47  a  E,  878,  879,  882,  Acts  1899-1900,  p.  797,  leasing 
tract  lying  under  waters  of  York  river  below  low-water  mark,  ia- 
4iluding  artesian  well  thereon,  docs  not  interfere  with  rights  of  riparian 
owners;  dissenting  opinion  in  State  v,  Mallory,  73  Ark.  254^  83  S.  W. 
$61,  67  h.  E.  A.  773,  majority  holding  void  Acts  1903,  p.  306,  protect- 
ing fish  and  game  and  prohibiting  nonresidents  from  bunting  or  fishing, 

SyL  2  (IX,  106).     Eight  of  fishery  as  property. 

Approved  in  State  v.  Mallory,  73  Ark.  247,  83  S.  W.  959,  67  L-  B.  A. 
773,  holding  void  Acts  1903.  p.  306^  prohibiting  nonresidents  from 
hunting  or  fishing;  State  v.  Price,  71  N.  J,  U  254,  58  AtK  1017,  up- 
holding  P.  L.  1902^  p.  170,  regulating  taking  and  cultivating  of  oysters; 
People  v,  Bootman,  180  N.  Y,  9,  72  K  E.  507,  upholding  Laws,  1900, 
p.  22,  making  it  unlawful  to  have  imported  game  in  possession  dur- 
ing close  season;  Louisiana  v.  Mississippi,  202  U.  S.  52,  50  L.  932,  26 
fiup.  Ct.  408,  arguendo. 

Syl.  3  (IX,  106).     Privileges  of  citizenship— Bight  of  fishery. 

Approved  in  State  v.  Smith,  71  Ark.  479,  75  S,  W.  1081,  upholding 
atatuto  prohibiting  stock  from  running  ai  large;  Daniels  v.  Homer,  139 
N.  C.  222,  51  S.  K  993,  3  L.  R.  A.  {N.  8.)  997,  upholding  Gen,  Assem. 
Acts  1905,  c,  292,  §  9,  authorizing  seizure  and  sales  of  appliances  used 
in  illej^al  fishing;  State  v.  Young,  13S  N.  C.  672,  50  8.  E,  213,  license 
authorizing  licensee  to  kiy  off  ojster-bed  in  watera  gf  atate  is  not  free* 
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hold  interest  in  land  so  as  to  qualify  license  for  jury  duty;  Brooks  t* 
Tripp,  135  N.  C.  161,  47  8.  E.  402,  upholding  Laws  1903,  p.  723,  pro- 
tecting shell-fish  during  dose  season,  and  providing  for  commissioner 
whose  salary  shall  be  paid  by  the  tax  levied  on  shell-fish  taken  out 
of  county;  dissenting  opinion  in  State  v.  Mallory,  73  Ark.  258,  83 
8.  W.  963,  67  L.  B.  A.  773,  majority  holding  void  Acts  1903,  p.  306^ 
prohibiting  nonresidents  from  hunting  or  fishing. 

94  U.  8.  405-414,  24  L.  232,  GOULD  v.  DAY. 
8yl.  1  (IX,  108).    Deeds — Presumption  as  to  delivery. 
Cited  in  Brumby  v.  Jones,  141  Fed.  323,  arguendo. 

94  U.  8.  423-429,  24  L.  204,  DAVI8  v.  BBOWN. 

Syl.  2  (IX,  110).    Indorsement  and  contemporaneous  agreement. 

Approved  in  Crilly  v.  Gallice,  148  Fed.  835,  construing  together  con- 
tract of  indorsement  of  note  and  contemporaneous  written  agreement 
for  compromise  of  indebtedness;  Myrick  v.  Purcell,  95  Minn.  134,  103 
N.  W.  902,  applying  rule  where  interest  in  patent  sold  and  notes 
given  in  payment  under  written  agreement  that  vendor  should  not  sell 
notes,  but  that  they  should  be  paid  out  of  vendee's  share  of  profits. 

8yL  8   (IX,  m).    Omission  of  indorser  to  plead  release. 

Approved  in  Kittel  v.  Trustees  etc.  Improvement  Fund,  139  Fed.  955, 
holding  trustees  of  Florida  improvement  fund  estopped  of  record  from 
denying  title  to  swamp  lands  by  certificate  reciting  congressional 
act  relating  to  lands,  and  acceptance  of  grant  by  state  statute  recit- 
ing grant  to  railroad  and  their  promise  to  make  deeds  under  grant 
when  patents  obtained. 

8yl.  4  (IX,  111).    Judgment  as  estoppel. 

Approved  in  Delaware  etc.  R.  Co.  v.  Kutter,  147  Fed.  58,  where  in 
action  for  money  due  on  contract  only  defense  pleaded  was  breach 
of  contract,  judgment  therein  does  not  bar  action  for  wrongful  ter- 
mination of  contract;  In  re  Drumgoole,  140  Fed.  209,  order  of  referee 
directing  trustee  to  return  to  purchaser  of  goods  sold  by  trustee  part 
of  purchase  money  on  account  of  shortage  in  quantity,  where  no  de- 
fense made,  does  not  bind  trustee  when  much  larger  claim  filed  in- 
volving other  packages;  In  re  Spalding,  139  Fed.  247,  where  state 
court  appointed  receiver  because  defendant  had  conveyed  property 
in  fraud  of  creditors,  appointment  was  not  act  of  bankruptcy  on  part 
of  defendant  as  one  made  under  laws  of  state  ** because  of  insolvency" 
within  Comp.  St.  Supp.  1903,  p.  410;  Bedford  etc.  Stone  Co.  v.  Oman^ 
134  Fed.  453,  decree  in  favor  of  right  of  individual  to  car  service 
over  sidetrack  operated  by  carrier  not  res  adjudicata  in  subsequent 
suit  after  sale  of  track  to  private  party  who  was  party  to  former  suit; 
Georgia  etc.  Banking  Co.  v,  Wright,  132  Fed.  97,  where  Georgia  court 
in  suit  between  state  and  corporation  decided  that  charter  exempted 
company  from  tax  in  excess  of  certain  percentage  of  earnings,  state 
concluded  in  subsequent  suit  for  taxes  for  other  years  under  different 
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itatute;  Stroup  v.  Pepper,  69  Kan.  246,  76  Pac.  827,  where  in  eject- 
ment defendant  claimed  rights  of  mortgagee  in  posacssion^  fact  that 
in  prior  auit  defendant  in  ejectment  aought  to  foreclose  mortgage^  but 
reference  to  it  stricken  from  pleadingB,  decree  therein  did  not  affect  de- 
fendant ^a  right  as  mortgagee  in  poBsession;  Schmidt  v,  Irouiaville  etc, 
Ejr.  Co.,  119  Ky.  299,  84  8.  W,  317,  applying  rsile  in  action  on  coupons 
where  judgment  rendered  in  other  auit  on  other  coupons  from  aame 
bond;  State  v*  McEldownej,  54  W.  Va.  700,  47  S.  E.  652,  dismissal 
of  bill  which  does  not  state  facts  not  calling  for  relief  ig  no  bar  to 
second  bill  on  same  cause  of  action  stating  additional  facts  which  make 
second  bill  good. 

94  U.  S.  444^455,  24  L.  207,  MULLEE  v.  D0W3. 

SyL  1  (IX,  116),  Citizenship — Suit  by  or  against  eorporatiom 
Approved  in  Davis  v.  Chesapeake  etc.  By.  Co.,  116  Ky,  151,  75  S. 
W*  277,  compliance  by  foreign  corporation  with  statute  prohibiting 
such  corporations  from  exercising  right  of  eminent  domain  or  acquir ing 
realty  until  they  become  corporations  under  state  laws  does  not  de- 
prive corporation  of  right  of  removal  of  actions. 

6yl.  2  (IX,  117)*  Jar  is  diction — ^Creation  of  corporation  should  ap- 
pear. 

Approved  In  Knight  v.  Lutcber  etc.  Lumber  Co.,  136  Fed.  406, 
69  C.  C.  A.  248,  allegation  that  corporation  is  citizen  of  certain  state 
is  insufficient;  Kansas  City  etc.  Ry.  Co.  v.  Prunty,  133  Fed,  15,  66 
C.  C.  A.  163,  arguendo. 

Syl,  3  {IX^  117).  Citizenship  of  consolidated  corporation. 
Approved  in  Walaey  v.  Chicago  etc.  By.  Co,,  147  Fed.  614,  where 
railroad  formed  by  eonBolldation  of  two  companies,  one  from  Illinois 
and  other  from  Iowa,  consolidated  with  Iowa  rompanies,  it  was  cor- 
poration of  either  state  for  purposes  of  federal  jurisdiction  j  Dodd  v. 
Louisville  Bridge,  Co.,  130  Fed.  195,  where  corporation  incorporated 
in  several  states  was  formed  by  coiiBolidation  of  corporatioDS  of  said 
states  and  was  soed  on  contract  made  by  one  of  such  consolidating 
companies,  suit  by  citizen  of  one  of  other  states  was  not  removable. 

Syl.  5  (IX,  118).     Foreclosure  sale  of  railroad  in  other  state. 

Approved  in  Chesapeake  Beach  By.  Co,  v.  Washington  etc.  R,  B.  Co., 
199  U.  S.  251,  50  L.  178,  26  Sup.  Ct,  25,  deed  from  mortgage  trustee 
conveys  whatever  title  he  had  though  it  recites  decree  of  foreclosure; 
Biverdale  Cotton  Mills  v.  Alabama  etc.  Mfg.  Co.,  198  U.  9.  197,  49 
L.  1016,  25  Sup.  Ct.  629,  federal  court  decreeing  foreclosure  suit  in 
which  diverse  citizenship  admitted,  of  land  partly  in  state,  may  by 
ancillary  suit  restrain  attack  on  purchaser's  title  by  state  suit; 
Clark  V.  Seagraves,  ISO  Mass.  438,  71  N.  E.  816,  upholding  jurisdiction 
to  have  deed  absolute  declared  mortgage  and  to  redeem  therefrom 
though  land  is  in  another  state;  Dickson  v.  Lochr,  126  Wis.  645,  106 
K.  W.  794,  4  L.  R,  A,  (N.  S)  986,  where  vendee  conveyed  land  in  an* 
nther  state  as  security  for  payment  of  part  of  purchase  price,  vendor  in 
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action  on  eontnet  eonid  have  judgment  requiring  parehmter  to  pej 
debt  or  eonVej  Und  pledged. 

Distingaiihed  in  Jonea  t.  Byrne,  140  Fed.  469,  federal  eonrt  eanaot 
decree  foredoiure  of  lien  on,  and  lale  of,  land  in  another  etate. 

M  U.  a  457463,  24  L.  251,  CONNECTICUT  ETC.  LIFE  INa  CO.  T. 
SCHAEFEB. 

ByL  5  (IX,  122).  Wliat  ereatea  insurable  interest 
Approved  in  Mechanics'  Nat  Bank  ▼.  Comins,  72  N.  H.  15,  101  Am. 
St  Bep.  650,  55  AtL  103,  one  advancing  funds  to  conduct  business  of 
corporation  has  insurable  interest  in  life  of  manager  and  promoter; 
Brett  ▼.  Wamick,  44  Or.  521,  102  Am.  8t  Bep.  630,  75  Pac  1064, 
cousin  of  member  of  beneficial  society  may  agree  with  him,  benefi- 
ciaries consenting,  for  assignment  of  policy  to  secure  loan. 

SyL  6  (IX,  122).    Wager  policy  void. 

Approved  in  Gordon  ▼.  Ware  Nat  Bank,  132  Fed.  446,  67  L.  B.  A. 
550,  65  C.  C  A.  580,  where  decedent  insured  life  for  wife's  benefit 
and  later  they  pledged  policy  for  loan  to  husband,  and  lender  fore- 
closed pledge  and  collected  insurance,  administrator  cannot  claim 
proceeds;  Hinton  t.  Mutual  etc.  Life  Assn.,  135  N.  C.  323,  102  Am. 
St.  Bep.  545,  47  S.  E.  477,  65  L.  B.  A.  161,  where  life  policy  was 
secured  under  agreement  between  assured  and  stranger  that  latter 
would  pay  premiums  and  take  proceeds,  and  policy  was  assigned  to 
him  and  he  sued  as  administoator,  he  could  not  recover. 

SyL  8  (IX,  122).  Insurance — Cessation  of  insurable  interest 
Approved  in  Gordon  t.  Ware  Nat.  Bank,  132  Fed.  446,  447,  67  L.  B. 
A.  550,  65  C.  C.  A.  580,  where  decedent  insured  life  for  wife's  benefit  and 
they  pledged  policy  for  loan  to  husband  and  lender  foreclosed  pledge  and 
collected  insurance,  administrator  cannot  claim  proceeds ;  White  v.  Brother- 
hood of  American  Yoeman,  124  Iowa,  295, 104  Am.  St.  Bep.  323, 09  N.  W. 
1072,  where  benefit  certificate  was  payable  to  certain  person,  by  name, 
she  being  wife  of  insured,  and  subsequently  they  were  divorced,  and 
insured  remarried,  but  did  not  change  beneficiary,  first  wife  entitled 
to  proceeds  of  certificate;  King  v.  Cram,  185  Mass.  106,  69  N.  E.  1051, 
upholding  assignment  of  poUcy  to  sister  in  law,  to  whom  insured  owed 
money;  Blum  v.  New  York  Life  Ins.  Co.,  197  Mo.  525,  526,  95  a 
W.  320,  Bev.  St.  1899,  §  7895,  providing  that  on  divorce  husband  may 
designate  other  beneficiary  in  life  policy  does  not  apply  to  policy  is- 
sued prior  to  statute;  Hinton  v.  Mutual  etc.  Life  Assn.,  135  N.  C.  324, 
102  Am.  St  Bep.  545,  47  S.  E.  477,  65  L.  B.  A.  161,  where  life  policy 
payable  to  estate  of  insured  was  secured,  under  agreement  between 
assured  and  stranger  that  latter  would  pay  premiums  and  take  pro- 
ceeds, and  policy  was  assigned  to  him  and  he  sued  as  administrator,  he 
could  not  recover;  Mechanics'  Nat.  Bank  v.  Comins,  72  N.  H.  16,  20, 
101  Am.  St.  Bep.  650,  55  Atl.  193,  195,  one  advancing  funds  to  con- 
duct business  of  corporation  has  insurable  interest  in  life  of  manager 
and  promoter. 
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DiatinguiBlied  in  Griffin  v.  Equitable  Assur.  Soc,  119  Kj.  861,  84 
S.  W.  1166,  administrator  cannot  maintain  action  on  policy  procured 
by  fraudulent  representations  of  bcneBciaries  and  insured  that  former 
were  creditora  of  latter, 

94  U.  a  467-469,  24  U  165,  HINCKLEY  v,  GrLMAN,  CLINTON  ETC, 
E.  E.  CO- 

Syl.  1  (IX,  124)*    Foreclosure — Appeal  by  receiver  not  party^ 
Approved  in  Cassett  v.  Mitchell  Coal  k  Coke  Co.,  150  Fed.  35,  where 
In  action  against  railroad  for  violation  of  interstate  eommercc  act  plain- 
tiff obtained  order  against  railroad  officers  requiring  production  of  booka 
before  trial,  order  was  final,  decision  reviewable  on  error. 

Distinguished  in  Heinze  v.  Butte  ete«  Min.  Co.,  129  Fed.  339^  ^4 
C  C.  A.  15,  neither  circuit  court  order  approving  receiver's  monthly 
report  nor  order  requiring  Mm  to  pay  expenses  incurred  is  appealable. 

94  U.  S!  469  476,  24  L.  256,  MILWAUKEE  ETC.  BY.  v.  KELLOGG. 
Syl.  S  (IX,  125).  Experts — Matters  of  common  observation. 
Approved  in  Illinois  Central  E.  B.  Co.  v.  Smith.  208  Hi.  612,  70 
N,  E.  629,  in  action  for  injuries  to  railroad  employee  engaged  in 
dumping  ballast  cars^  evidence  of  attending  pbysieiana  that  foot  in- 
jured by  coming  in  contact  with  uneven  surfaces  Is  not  expert  evi- 
dence; Cook  v,  Stimson  Mill  Co.,  41  Wash.  319,  83  Pac.  421,  opinion 
of  witnesa  aa  to  speed  of  train  at  time  it  was  wrecked  by  running  into 
eattle,  based  wholly  on  conditions  surrounding  wreck,  is  inadmissible, 

SyL  4  (IX,  125).    Proximate  cause  is  for  jury. 

Approved  in  Shugart  v.  Atlanta  etc.  By.,  133  Fed.  509,  510,  66  C.  C. 
A.  379,  applying  rule  in  action  for  death  of  fireman  caused  by  de- 
railment of  train  due  to  defective  track;  Southern  By.  Co.  v.  Jones, 
143  Ala.  335,  39  So,  121,  appl>ing  rule  where  ordinance  required 
conductor  to  st{>p  car  before  reaching  railroad  tracks  and  walk  across 
track,  and  conductor  walked  only  to  middle  of  track;  Omaha  St.  R. 
Co.  V.  Larson,  70  Neb.  595,  97  N.  W.  825,  applying  rule  where  one  in* 
jured  while  driving  across  street-car  track. 

Syl.  5   (IX,   125).    Proximate  cause — ^No  intermediate  cause. 

Approved  in  American  Bridge  Co.  v.  Seeds,  144  Fed.  610,  determining 
proximate  cause  of  injury  to  bridge  workman  knocked  of?  by  being 
struck  by  tackle  load  imponunely  raised  on  foreman's  signal;  DeraolU 
V.  United  States,  144  Fed,  366,  one  causing  obscene  matter  written 
by  him  to  be  printed  in  newspaper,  knowing  paper  would  be  mailed  to 
readers,  is  punishable  under  Rev.  St.^  §  3893 j  Texas  &  P.  Ry.  Co.  v. 
Coutourie,  135  Fed,  473,  68  C.  C.  A.  177,  in  action  for  loss  of  goods  by 
fire  while  in  carrier's  possession,  through  its  negligence  in  protecting  it, 
failure  to  define  diatinction  between  proximate  and  remote  cause  not 
error  where  court  instructed  that  defendant's  negligence  must  have 
been  direct  cause  of  loss;  Shugart  v.  Atlanta  *tc.  By.,  133  Fed.  511, 
66  C.  C,  A.  379,  killing  of  fireman  by  derailment  of  train  caused  by 
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defective  track,  does  not  excuse  company  though  train  running  at 
excessive  speed;  Davis  y.  Mercer  Lumber  Co.,  164  Ind.  424,  73  N.  E. 
903,  applying  rule  where  mill  employee  injured  by  improperly  guarded 
saw;  Claypool  v,  Wigmore,  34  Ind.  App.  41,  71  N.  E.  510,  holding  owner 
of  building  in  which  elevator  shaft  door  partially  open  not  liable 
for  injuries  caused  by  stepping  into  shaft  when  cage  not  there; 
Pishbum  v.  Burlington  etc.  By.  Co.,  127  Iowa,  499,  103  N.  W.  487, 
where  boy  injured  by  falling  of  snow  fence  defectively  constructed, 
fact  that  boy  had  earlier  in  the  day  found  panel  down  and  put  it  in 
place,  does  not  show  proximate  cause  of  injury  was  not  defective 
construction;  8t.  Louis  etc.  B.  B.  Co.  v.  League,  71  Kan.  84,  80  Pac 
47,  where  fire  started  in  night  by  railroad  spread  to  plaintiff's  prem- 
ises and  he  fought  it  till  he  thought  danger  past  and  it  later  broke  out 
again,  original  negligence  was  proximate  cause  of  final  burning; 
BoWden  v.  Derby,  99  Me.  212,  58  Atl.  994,  determining  proximate 
eause  of  injury  to  employee  injured  by  falling  of  derrick  boom; 
Haley  v.  St.  Louis  Transit  Co.,  179  Mo.  35,  77  8.  W.  732,  64  L.  B.  A. 
295,  act  of  street-car  company  in  carrying  passengers  beyond  destination 
is  not  proximate  cause  of  injury  sustained  by  falling  on  sidewalk  while 
returning  to  destination;  Mast  ▼.  8app,  140  N.  C.  542,  111  Am.  8t  Bep. 
871,  53  8.  E.  353,  5  L.  B.  A.  (N.  8.)  379,  where  city  reservoir  broke 
and  crushed  house  and  owner,  right  of  action  of  latter 's  executor  for 
destruction  of  house  depends  on  whether  injury  committed  before  or  after 
her  death;  Carey  v.  Preferred  Accident  Ins.  Co.,  127  Wis.  72, 106  N.  W. 
1056,  where  insured  fell  and  sustained  abrasion  of  skin  and  on  eighth 
day  physician  called  and  found  him  suffering  from  blood  poisoning 
resulting  from  infection,  from  which  he  died,  accident  proximate  cause 
of  death;  Winchel  v.  Goodyear,  126  Wis.  277,  105  N.  W.  827,  applying 
rule  where  employee  of  sawmill  injured  by  saw  which  defendant  had 
left  unguarded. 

Syl.  6  (IX,  128).     Proximate  cause — Natural  consequence. 

Approved  in  United  States  etc.  Co.  v.  Des  Moines  Nat.  Bank,  145 
Fed.  280,  under  bond  indemnifying  bank  for  dishonesty  or  culpable 
negligence  of  employee,  surety  not  liable  for  loss  of  money,  though 
employer  did  not  count  cash  daily  as  instructed;  McGill  v.  Michigan 
etc.  Co.,  144  Fed.  792,  where  superintendent  of  owner  of  vessel  being 
changed  from  coal  to  oil  burner,  filled  oil  tank  during  progress  of 
work,  knowing  workmen  used  candles,  explosion  due  to  his  negligence; 
Quinette  v.  Bisso,  136  Fed.  840,  69  C.  C.  A.  825,  act  of  passenger  in 
taking  passage  in  skiff  across  river  in  fog  not  proximate  cause  of 
death  resulting  from  unlawful  speed  of  tug  which  ran  her  down; 
Empire  State  etc.  Co.  v.  American  etc.  Ry.  Co.,  135  Fed.  141,  where 
cattle  train  diverted  to  other  line  on  account  of  floods  and  cattle 
placed  in  pens,  but  to  prevent  cattle  from  drowning  during  other 
flood,  they  were  driven  into  overhead  viaduct  and  many  starved, 
proximate  cause  of  loss  was  flood;  Jarnagin  v.  Travelers^  Prot.  Assn., 
133  Fed.  894,  895,  68  L.  B.  A.  499,  66  C.  C.  A.  622,  where  deceased  died 
from  shot  fired  by  third  persons,  while  he  was  in  custody  of  police 
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under  &rrest|  proximate  canse  of  death  was  shot  and  not  negligence  of 
police  in  failing  to  protect  him;  Clark  v,  Kansas  City  etc.  B.  Co., 
129  Fed,  343,  64  C*  C.  A,  19,  where  plaintiff  owned  warehouse  near 
tracks  and  the  track  crew  living  near  warehouse  built  f  res  on  rigbt  of 
way  and  plaintiff  caUed  defendant's  attontioo  to  danger^  plaintiff  not 
contributorily  negligent  where  warehouse  ignited  in  night  by  sparks; 
Su  Louis  etc.  Ry.  Co.  v,  Harrison,  76  Ark.  434,  89  S.  W*  54,  in  action 
against  carrier  for  assault  by  conductor  duriDg  altercation  as  to  pass, 
fact  that  defoncJant  negligently  wrote  wrong  date  on  pass  is  not 
proximate  cause  of  injury;  Green- Wheeler  Shoe  Co.  v.  Chicago  etc. 
By.  Co.,  130  Iowa,  129,  106  K  W.  499,  carrier  liable  for  loss  of  goods 
hf  act  of  God  where  carrier  negligently  delayed  shipment;  Fishburn  v. 
Burlington  etc.  By.  Co.,  127  Iowa,  492,  103  N.  W.  4S5,  applying  rule 
where  boy  injured  by  falling  of  enow  fence  defectively  constructed 
bad  earlier  in  the  day  found  panel  down  and  put  it  in  place;  Watters 
V.  Waterloo,  126  Iowa,  204,  206,  101  N.  W.  873,  874,  where  plaintiff 
fell  through  defectiire  sidewalk  and  suffered  from  dizdness,  such  fall 
and  dizziness  not  proximate  cause  of  injury  sustained  by  subsequent 
fall  on  another  street  due  to  failure  to  clear  away  ice;  Schwarzschild 
V.  Weeks,  72  Kan.  197,  83  Pac.  408,  4  L.  E.  A.  (N,  S.)  515,  applying 
mle  in  action  by  servant  for  injuries  caused  by  operation  of  beef -hoist 
in  packing  house;  Foley  v,  McMahon,  114  Mo.  App.  445,  90  S.  W.  113, 
where  driver  did  not  know  of  defect  in  harness  and  when  it  broke  he 
alighted  to  repair  it^  and  while  he  bad  foot  in  front  of  wheel  team 
started  and  crushed  foot,  furnishing  defective  harness  not  proximate 
cause  of  injury;  Mayne  v.  Chicago  etc.  By,  Co,,  12  Okl.  16,  69  Pac. 
935,  applying  rule  in  holding  railroad  blocking  usual  crossing  to  depot 
with  freight  train  is  not  liable  for  injury  to  passenger  compelled  to 
choose  other  route  to  reach  train. 

94  TJ*  S*  477  492,  24  L.  276,  8TABK  v.  STARE. 

Syl.  1  (IX,  133).     Demand  cannot  be  split  up. 

Approved  in  Huntington  etc.  Pulverizer  Co.  v.  Virginia  Carolina 
Chem,  Co.,  130  Fed.  560,  bill  for  infringement  of  expired  and  unexpired 
patent  alleging  that  infringement  consists  of  use  of  machine  embody- 
ing devices  of  both  patents  so  joined  as  to  make  impossible  apportion- 
ment of  damages  from  use  of  each  element,  is  not  multifarious; 
Lockbart  v.  Leeds,  12  N.  M.  164,  78  Pac.  314,  judgment  for  defendant 
on  bill  to  declare  mining  location  void  for  fraud  and  violation  of 
agreement  to  locate  for  plaintiff  bars  suit  to  have  property  declared 
held  in  trust  for  plaintiff* 

Syl.  5  (IX,  134).     Defective  ratification  of  agent's  act. 
Bee  110  Am.  St.  Bep.  B63,  note. 

94  U.  S,  494  498,  24  L.  146,  THE  MABGABET, 
Syl.  1  (IX,  134).    Collision — ^Care  required  of  tow. 
Approved  in  The  Violetta,  141  Fed.  693,  tow  without  motive  powei 

fiot  liable  with  tug  for  collisio%^ 
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87L  8  (IX,  186).    ConidoB— Care  required  of  tng. 

Approved  in  The  Britenniay  148  Fed.  407,  holding  tug  towing  eeowe. 
limble  for  loii  where  it  had  bat  one  hawier,  whieh  parted  twice  im 
ealm  weather,  and  parted  again  in  etorm;  The  Xnea,  148  Fed.  885,  868,. 
affirming  180  Fed.  41,  42,  holding  tng  liable  for  gronnding  of  tow 
on  well-known  monnd  of  rocks  in  channel,  and  afterward  haoling  her 
off,  initead  of  waiting  for  rising  tide,  thereby  injnring  bottom  so> 
that  she  sank;  Gilchrist  Transp.  Co.  t.  Sicken,  147  Fed.  478,  holding 
steamer  towing  sailing  Tessel  into  I>nlnth  harbor  on  long  line  dnring 
strong  wind  liable  for  collision  between  tow  and  end  of  enter  pier; 
The  W.  G.  Mason,  181  Fed.  686,  where  two  tngs  towed  steamer  fromr 
dock  throngh  channel  and  she  stranded  against  one  side  of  channel^ 
presumption  is  that  stranding  due  to  fault  of  tngs;  The  Joseph  Peene^ 
180  Fed.  400,  holding  tng  liable  for  injnrj  to  tow  hj  floating  lee; 
Williams  t.  Alaska  Commercial  Co.,  8  Alaska,  64,  where  steamer  tow* 
ing  schooner  daring  storm  abandoned  tow  after  parting  of  hawser^ 
she  is  liable  for  loss  of  life  occasbned  hj  wreck  of  schooner. 

Byh  8  (IX,  185).    Tag  mast  know  channel. 

Approved  in  The  Potomac,  147  Fed.  294,  holding  tog  liable  for  Injorx 
to  tow  bj  collision  with  jettj  at  month  of  creek  which  thcjT  were 
entering,  for  faUnre  to  msJLc  allowance  for  tide;  The  Naos,  144  Fed. 
206,  holding  tag  liable  for  starting  on  towage  throngh  narrow,  shallow 
channel  at  fall  tide;  Monongahela  Biver  etc  Coke  Co.  t.  O'Neil,  144 
Fed.  70,  holding  tag  liable  for  capsizing  of  dredge  and  loss  of  machin- 
ery while  being  towed  np  river  in  rongh  water  at  excessive  speed; 
Winslow  T.  Thompson,  134  Fed.  549,  67  C.  C.  A.  363,  applying  rale 
where  tng  attempted  to  tow  loaded  schooner  over  bar  and  she 
stranded;  Bebstock  v.  Gilchrist  Transp.  Co.,  132  Fed.  176,  holding 
steamer  in  tow  of  two  tugs  not  liable  for  collision  with  moored  ves- 
sel caused  by  failure  of  rear  tug  to  assist  steamer  in  turning. 

94  U.  S.  498-499,  24  L.  26p,  SUPERVISORS  v.  KENNICOTT. 

SyL  1  (IX,  136).    Matters  reviewable  on  second  appeal. 

Approved  in  Montana  Min.  Co.  v.  St.  Louis  etc.  Mill  Co.,  147 
Fed.  904,  and  United  States  v.  Denver  etc.  B.  B.  Co.,  11  N.  M.  154, 
66  Pac.  552,  both  following  rule.     See  98  Am.  St.  Bep.  905,  note. 

94  U.  S.  506-513,  24  L.  260,  ALLOBE  v.  JEWELL. 

8yl.  1  (IX,  137).    Setting  deed  aside — Weak-mindedness. 

Approved  in  Wilkie  v.  Sassen,  123  Iowa,  424,  99  N.  W.  125,  setting 
aside  contract  for  conveyance  made  by  ignorant,  illiterate  and  weak- 
minded  vendor  for  grossly  inadequate  consideration  where  only  earnest- 
money  paid;  Shevlin  v.  Shevlin,  96  Minn.  412,  414,  105  N.  W.  262,  263, 
setting  aside  transfer  of  stock  from  weak-minded  brother  addicted  to 
nse  of  intoxicants. 

Distinguished  in  Curtis  t.  Eirkpatrick,  9  Idaho,  639,  75  Pac.  763, 
holding  evidence  did  not  show  grantor  in  deed  and  mortgage  not  men- 
tally incompetent  at  time  of  execution  thereof. 
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94  U.  S.  523  527,  24  L.  264,  HYBE  v.  WOODS. 

8jl,  1  (IX^  141) «    Sale  of  seat  in  stock  exchange. 

Approved  in  Zell  v.  Baltimore  Stock  Exchange^  102  Md.  495,  62 
At!.  810,  4  L,  B.  A.  (N.  S.)  435,  where  complainant  furniaked  money 
to  purchase  seat  in  exchange  in  name  of  partner,  he  could  not  restrain 
iale  thereof  for  payment  of  partner's  debts  to  other  members  la 
accordance   with   rules,   on  ground   that  partner   held  seat   in   trust. 

8yl.  2  (IX,  141).     Bankruptcy^ — Sale  of  stock  exchange  seat. 

Approved  in  O'Dell  v,  Boyden,  150  Fed.  736,  upholding  exclusive  jur- 
isdiction of  bankruptcy  court  over  proceeding  by  trustee  of  member 
of  stock  exchange,  and  prior  assignee  thereof  to  determine  right  to  it; 
In  re  Hurlbutt,  135  Fed.  507,  68  C.  C.  A,  216,  where,  on  bankruptcy 
of  partnership  seat  in  stock  exchange  contributed  by  one  partner  as 
share  of  capital,  titio  to  seat  passed  to  6rm's  trustee  in  bankruptcy. 

Syl.  4  (IX,  141),     Bequest  to  lapse  on  insolvency. 

Approved  tn  Mason  v.  Rhode  Island  etc.  Trust  Co,,  78  Conn.  85,  61 
AtL  58»  devise  to  trustees  to  pay  portion  of  income  for  benefit  of 
plaintiff  during  minority  and  thereafter  to  pay  him  all  or  part  income 
'  for  life,  he  to  have  power  to  will  fund,  creates  spendthrift  trust. 

94  U.  S,  535  544,  24  L.  148,  DOYLE  v,  CONTINENTAL  INS.  CO, 
SyL  1  (IX^  143),  Statutes  requiring  agreement  not  to  remove. 
Approved  in  Victor  Talking  Mach.  Co.  v.  American  Graph.  Co.,  140 
Fed.  862,  prior  agreement  by  which  parties  to  infringement  suit  agree 
on  terms  of  settlement  on  condition  that  patent  is  sustained  does  not 
deprive  court  of  jurisdiction;  Che^nhire  Prov.  Inst.  t.  Anglo -American 
etc.  Co.,  132  Fed.  970,  66  C.  C.  A.  122,  arguendo* 

Syl.  2   (IX,  144).     Imposing  terms  on  foreign  corporations. 

Approved  in  Security  etc.  Ins.  Co.  ▼.  Prewitt,  202  U.  S.  251,  253, 
254,  255,  50  L.  1015,  1016,  1017,  26  Sup.  Ct.  619,  affirming  Prewitt 
V,  Security  etc.  Ins.  Co.,  119  Ky.  327,  330,  331,  83  S.  \\\  612,  613,  up^ 
holding  Ky.  St  1903,  §  631,  providing  for  revocation  of  license  of 
foreign  insurance  company  removing  suit  to  federal  court;  People  v. 
Chicngo  etc.  Ky.  Co.,  223  111.  591,  79  N.  E.  147,  upholding  Kurd's  Rev. 
St.  1905,  c.  114,  S  6,  requiring  railroads  to  make  annual  report  to  rail* 
road  commission;  Wallace  v.  Mayor  etc.  of  Reno,  27  Nev.  86,  73  Pac. 
633,  63  L.  R.  A,  337,  upholding  provisions  of  acts  of  1903,  empowering 
Reno  city  boards  to  revoke  licenses;  Metropolitan  Life  Ina.  Co.  v. 
Board  of  Assessors,  115  La.  706,  39  So.  849,  arguendo* 

Distinguished  in  dissenting  opinion  in  Security  etc.  Ins.  Co.  v,  Pre- 
witt, 202  U.  S.  266,  267,  269,  50  L.  1022,  1023,  26  Sup.  Ct.  619,  majority 
tipholding  Ky.  St.  1903,  §  631,  providing  for  revocation  of  license  of 
foreign  insurnnce  company  removing  suit  to  federal  court;  dissenting 
©pinion  in  Prewitt  v.  Security  etc.  Ins,  Co,,  119  Ky,  343,  84  8.  W.  530, 
majority  upholding  Ky.  St,  1903,  §  631,  providing  for  revocation  of 
license  of  foreign  insurance  company  removing  suit  to  fed e nil  court. 
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8yl.  4  (IX,  145).    State  maj  ezdade  foreign  corporation. 

Approved  in  Blaek  t.  Vermont  Marble  Co.,  1  GaL  App.  720,  82  PIm. 
106:,  upholding  Stat  1871-72,  p.  826,  as  amended  hj  Stat  1899,  p.  Ul, 
providing  that  foreign  corporation  not  designating  person  on  whom 
process  maj  be  served  within  siztj  days  after  commencing  business 
cannot  sue  or  defend  actions;  People  t.  Gardner,  148  Mich.  106,  106 
N.  W.  542,  motives  of  citj  conncil  in  passing  garbage  ordinance  not 
inquired  into  to  determine  its  validity. 

Syl.  5  (IX,  146).    Corporations — Cancellation  of  license  on  removiL 

Distinguished   in  dissenting  opinion  in  Secnritj  etc.  Ins.  Co.  t. 

Prewitt,  202  U.  S.  260,  261,  50  L.  1019,  1020,  26  Snp.  Ct  619,  majoritj 

upholding  Kj.  St  1903,  §  631,  providing  for  revocation  of  lieensa 

of  foreign  insurance  company  removing  suit  to  federal  court. 

94  U.  S.  545-549,  24  L.  283,  DAVIS  v.  ALVOBD. 

Syl.  7  (IX,  147).    Mechanics'  lien  laws  liberallj  construed. 

Approved  in  Salt  Lake  Hardware  Co.  v.  Chainman  Min.  etc.  Co., 
137  Fed.  637,  holding  lien  not  void  though  statement-  filed  claimed 
more  than  actuallj  due,  where  it  was  result  of  mistakes  and  without 
fraud  or  wrongful  intent;  Bussell  v.  Hayner,  130  Fed.  92,  64  C.  C.  A. 
424,  construing  Civ.  Code  Alaska,  §§  262,  265,  266,  relating  to  mo* 
chanics'  liens. 

94  U.  S.  549-553,  24  L.  285,  SOUTHEBN  EXPRESS  CO  t.  DICKSON. 
S7I.  1  (IX,  148).  Carriers — ^Delivery  to  consignee  as  agent 
Approved  in  National  Newark  Banking  Co.  v.  Delaware  etc.,  70  N. 
J.  L.  779,  103  Am.  St.  Bep.  825,  58  Atl.  312,  66  L.  B.  A.  595,  carrier 
must  deliver  goods  to  true  owner  claiming  under  consignee  when  it 
has  notice  of  true  owner's  rights  and  bill  of  lading  has  been  snr* 
rendered;  dissenting  opinion  in  Clegg  v.  Southern  By.  Co.,  135  N.  C. 
156,  47  S.  E.  670,  majority  holding  railroad  refusing  to  deliver  freight 
to  owner  because  he  would  not  pay  freight  demanded  where  it  was 
in  excess  of  amount  due,  and  fruit  frozen,  is  liable  though  bill  of 
lading  not  transferred  to  owner  by  consignee. 

94  U.  S.  553-561,  24  L.  130,  DUTCHEB  v.  WRIGHT. 

Syl.  1  (IX,  148).     Bankruptcy — ^Insolvency — Beasonable  cause. 

Distinguished  in  Hussey  v.  Bichardson  etc.  Co.,  148  Fed.  600,  whera 
creditor  sold  goods  to  bankrupt  and  latter  told  him  he  was  solvent 
but  could  not  pay  bills  promptly  but  had  offer  for  property  for  sum 
in  excess  of  debts,  and  creditor  took  chattel  mortgage  for  claim,  fact 
that  debtor  was  insolvent  and  became  bankrupt  does  not  prove  prefer- 
ence intended. 

Syl.  2  (IX,  148).  Bankruptcy — Creditbrs'  reasonable  cause — In- 
solvency. 

Approved  in  Dokken  v.  Page,  147  Fed.  441,  holding  sale  void  as  to 
bankrupt's  creditors  where  stock  sold  at  less  than  half  of  actual  valoa 
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after  eliort  negotiation  without  invoice  or  examination  of  goods  or 
books;  In  re  Moody,  134  Fed.  633,  where  bankrupt,  within  four  monthi 
of  bankruptcy,  sold  stock  to  firm,  which  paid  debt  to  bank  of  which 
partners  were  stockholders  and  officers^  and  also  transferred  farnii 
title  to  which  taken  in  wife's  name,  transfer  was  void  under  Bankr. 
Act,  §  67e;  Crandall  v.  Coats,  133  Fed.  969»  holding  preferred  creditors 
chargeable  m-ith  notice  of  bankrupt ^a  insolvency  at  time  of  convey- 
ance; Capital  Nat.  Bank  v.  Wtlkerson,  36  Ind.  App.  474,  75  N.  E. 
839,  holding  creditor  had  reasonable  cause  to  believe  preference  in- 
tended at  time  payments  made;  Stevenson  v.  Milliken  etc,  Co.,  99 
He.  326,  59  All.  475,  holding  defendant  had  no  reasonable  cause  to 
believe  preference  intended  to  bo  given  him. 

8yl.  3  (IX^  149).     Bankruptcy — ^Preferences — Computation  of  time. 

Approved  in  In  re  Warner,  144  Fed.  988,  under  Bankr.  Act^  g  31a, 
attachment  made  on  February  8th  was  dissolved  by  adjudication  In 
bankruptcy  on  petition  filed  June  8th;  In  re  Hill^  140  Fed.  984,  where 
mortgage  executed  on  March  22d,  and  petition  in  bankruptcy  filed 
July  22d,  mortgage  is  void  under  Bankr.  Act,  §  67e. 

t4  U.  S.  561^567,  24  L.  287,  AETNA  LrFE  INS.  CO.  ▼.  FRANCE. 

8yl.  1   (IX^  149).     Assignment  of  life  policy  by  insured. 

Approved  in  Gordon  v.  Ware  Nat  Bank,  132  Fed.  447,  67  L.  R.  A. 
550,  65  C.  C.  A.  580,  holding  where  deceased  insured  life  for  wife'* 
benefit  and  both  joined  in  assignment  of  policy  to  secure  loan  to 
husband,  assignee  is  entitled  to  proceeds  as  against  administrator; 
Rylander  v.  Allen,  125  Ga.  215,  53  S.  E.  IQM,  upholding  assignment 
to  one  having  no  insurable  interest  in  life  and  who  paid  premiums; 
Mechanics'  Nat.  Bank  v.  Comins,  72  N,  H.  20,  101  Am.  St.  Rep.  650, 
55  Atl.  195,  upholding  assignment  of  policy  to  one  having  no  insur- 
able interest  to  secure  notes. 

SyL  3  (IX,  149).    Insurance — ^Policy  for  sister  *8  benefit. 

Approved  in  Wilton  v.  New  York  Life  Ins.  Co.,  34  Tei.  Civ.  158, 
78  8.  W.  404,  niece  who  had  no  expectation  of  pecuniary  benefit  from 
uncle  further  than  probability  of  occasional  gift  has  no  insurabl* 
interest, 

«4  F.  S.  568-574,  24  L.  235,  MERRILL  v.  TE0MAN8. 

SyL  2  (IX,  151).    Patents — Specification  of  claim. 

Approved  in  Columbus  Chain  Co.  v.  Standard  Chain  Co.,  148  Fed. 
€25,  holding  Carroll  patent  No.  620,826,  for  machine  for  regulating 
dimensions  of  chain  links  void  for  anticipation  by  Goerke  Swiss  patent 
No.  9592. 

Syl.  3  (IX,  151).    Patent  claims  liberally  construed. 

Approved  in  Cincinnati  Ry.  Supply  Co*  v*  American  Hoist  etc.  Co., 
143  Fq±  325,  holding  Crosby  patent  No*  388,840,  for  wiie  rop«  clamps 
Ismited  in  view  of  prior  art. 
61 
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8yl.  4  (IX,  152).    Patents  for  product  and  process. 

Approved  in  American  Crayon  Co.  ▼.  Sexton,  139  Fed.  566,  holding 
Liedke  patent  No.  476,051,  for  crayon-making  machine,  valid  but 
not  infringed. 

94  U.  8.  574-579,  24  L.  291,  BELIEF  FIBE  IN8.  CO.  v.  8HAW. 

Syl.  1  (IX,  152).    Parol  contract  of  insurance. 

Approved  in  King  v.  Phoenix  Ins.  Co.,  195  Mo.  303,  92  8.  W.  895, 
and  Summers  v.  Mutual  Life  Ins.  Co.,  12  Wyo.  382,  109  Am.  St.  Bep. 
998,  75  Pac.  939,  66  L.  B.  A.  812,  both  following  rule. 

94  U.  8.  589-593,  24  L.  294,  CLAPP  v.  MASON. 

Syl.  1  (IX,  156).    Legacy  taxes. 

Approved  in  Vanderbilt  v.  Eidman,  196  U.  8.  501,  49  L.  671,  25 
Sup.  Ct.  331,  interest  of  residuary  legatee  is  not  taxable  under  War 
Bevenue  Act  of  1898,  §§  29,  30,  as  amended  in  1901;  Eidman  v. 
Tilghman,  136  Fed.  143,  69  C.  C.  A.  139,  under  War  Bevenue  Act  1898. 
§§  29,  30,  as  amended  in  1901,  taxing  legacies,  legacies  left  by  testator 
who  died  within  one  year  prior  to  time  of  taking  effect  of  act  of  1902, 
repealing  such  sections,  are  not  taxable  thereunder. 

94  U.  8.  593-599,  24  L.  294,  CONNECTICUT  MUT.  LIFE  INS.  CO.  v. 
SCHWENK. 

Syl.  1  (IX,  156).    Insurance — Correction  of  errors  in  proofs  of  loss. 

Approved  in  Denver  Life  Ins.  Co.  v.  Price,  18  Colo.  App.  34,  69 
Pac.  314,  act  of  beneficiary  in  answering  question  in  proof  of  loss 
as  to  cause  of  death  by  referring  to  physician's  statement  does  not 
estop  her  from  denying  physician  stated  true  cause,  where  physician 
relied  solely  on  hearsay. 

Syl.  2  (IX,  157).    Entry  in  lodge  minute-book  as  evidence — ^Age. 

Approved  in  Bailey  v.  Fly,  35  Tex.  Civ.  414,  80  S.  W.  677,  on  issue 
as  to  age  of  voter,  deposition  of  custodian  of  baptismal  records  that 
records  prepared  by  his  predecessor  stated  voter  was  born  on  certain 
day  not  admissible. 

94  U.  S.  606-610,  24  L.  214,  BUSSELL  v.  PLACE. 

Syl.  1  (IX,  158).    Conclusiveness  of  judgment. 

Approved  in  Territory  v.  Hopkins,  9  Okl.  150,  59  Pac.  981,  applying 
rule  to  judgment  upholding  validity  of  county  refunding  bonds. 

Syl.  2  (IX,  159).    Judgment  as  bar — Precise  question. 

Approved  in  Delaware  etc.  B.  Co.  v.  Kuttes,  147  Fed.  58,  59,  judg- 
ment for  plaintiff  in  action  for  money  due  under  contract  in  which 
only  defense  was  breach  of  contract  by  plaintiff  is  not  bar  to  action 
for  wrongful  termination  of  contract  by  defendant;  United  States 
Fastener  Co.  v.  Bradley,  143  Fed.  530,  decree  of  dismissal  for  failure 
to  prosecute  is  not  res  adjudicata;  Georgia  etc.  Banking  Co.  v.  Wright,. 
1^2  Fed.  917,  where  Georgia  court  in  suit  between  state  and  corpora- 
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tioD  decjclc^  that  charter  exempted  company  from  tax  in  excess  of 
certain  percentage  of  earningfl,  state  concluded  in  subsequent  salt  for 
taxes  for  other  years  under  different  statute;  Hoffman  v.  Silvcrthorn, 
137  Mich.  65,  100  N.  W.  1S5,  decision  in  mandamus  to  compel  auditor 
to  cancel  tax  sate  and  to  issue  certificate  of  purchase  to  relator  is  not 
conclusive  where  denial  not  on  merits;  State  v.  HcKldowney,  54  W< 
Va.  701^  47  S.  E.  652,  applying  rule  to  decree  in  suit  to  set  aside  tax 
deed;  Lindemana  v.  Rusk,  125  Wis.  237,  104  N.  W.  127,  where  personal 
representatives  of  stockholder  in  corporation  which  had  expired  by 
limitation  of  charter  sued  to  enjoin  stockholder,  who  organized  new 
corporation  of  same  name,  susialning  demurrer  is  no  bar  to  suit  to 
recover  for  wrongful  appropriation  of  goodwill  of  old  corporation* 

Syl.  3  (IX,  161)»    Bos  adjudicata — Extrinsic  evidence. 

Approved  in  Faycrweather  v,  Ritch,  195  U.  S.  306,  49  K  213,  25 
Sup.  Ct,  58,  effect  is  res  adjudicata  of  decree  in  case  involving  validity 
of  releases  not  limited  by  oral  testimony  of  trial  judge  six  years  after 
decision;  Schwarx  v.  Kennedy,  142  Fed.  1029,  judgment  in  favor  of 
defendants  for  costs  in  replevin  against  two  defendants,  in  which  ono 
of  defenses  was  that  plaintiff  only  owned  tindivided  interest,  is  not 
bar  to  action  against  one  defendant  for  conversion  based  on  same 
trespass;  Harrison  v.  Remington  Paper  Co.,  140  Fed.  401,  denial  of 
motion  for  execution  and  dismissal  of  action  under  Kan.  Gen*  St  1S&9, 
g  11!}2,  in  which  defense  of  prior  action  under  §§  1200,  1204,  was  raised, 
is  no  bar  to  action  under  §g  1200,  1204;  In  re  Spalding^  139  Fed.  247, 
recital  in  state  decree  that  receiver  appointed  on  ground  that  debtor 
fraudulently  conveyed  property  shows  appointment  not  act  of  bank* 
ruptcy  by  defendant  as  one  made  under  state  laws  because  of  in- 
solvency  within  Bankr.  Act,  §  3a,  subd.  4;  First  Nat.  Bank  v.  City  of 
Covington,  129  Fed.  798,  determining  effect  of  state  decree  that  ac- 
ceptance by  bank  of  statute  imposing  taxes  created  contract  with 
state  by  which  bank  exempted  from  local  taxation;  Fulton  v,  Gester- 
dingp  47  Fla.  160,  36  8o,  59,  applying  rule  in  gamiBhrnent  where  prior 
Judgment  for  garnishee  in  garnishment  proceedings  set  up;  Draper  v. 
Medlock,  122  Ga.  241,  50  S.  E.  116,  applying  rule  in  action  on  in- 
dorsement to  notes;  Ilonesdale  Co.  v,  Montgomery,  56  W.  Va.  401, 
49  S.  E.  436,  admitting  oral  evidence  to  show  object  of  suit, 

Syl.  5  (IX,  163).    Judgment  as  estoppel— Uncertainty. 

Approved  in  In  re  Drumgoole,  140  Fed.  210,  order  of  referee  on 
motion  directing  trustee  to  return  to  purchaser  of  goods  sold  by 
trustee  part  of  price  on  account  of  shortage  not  binding  on  trustee 
when  much  larger  claim  ^ed  involving  other  packages. 

9i  U,  S.  610  614,  24  L.  268,  NEW  JERSEY  MUTUAL  LIFE  INS.  CO. 
v.  BAKER. 

Syl.  8  (TK,  164).    Insurance — ^Parol  to  vary  policy* 
Distinguished  in  Connecticut  Fire  Ins.  Co.  v.  Buchanan,   141   Fed. 
891,  in  action  on  policy,  oral  testimony   that  parties  intended  that 
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insoranee  shoiild  eoyer  building  when  not  oeenpied  for  porpoM  itatod 
in  eontrnet. 

94  U.  &  614-619,  24  L.  295,  UNITED  STATES  t.  JOSEPH. 

S7I.  4  (IX,  165).    Tenure  of  Taof  Indiana. 

Approved  in  Territory  v.  Delinquent  Tazpajen,  12  N.  IC  144,  145, 
76  Pae.  808,  809,  landa  of  Pueblo  Indiana  in  New  Mexico  are  taxable; 
Catron  ▼.  Laughlin,  11  N.  M.  626,  681,  72  P^  80,  82,  where  New 
Mexico  aunreyor  general  declared  Mexican  grant  valid  and  recom- 
mended ita  confirmation,  and  Gongreaa  confirmed  grant  aa  recom- 
mended, confirmation  goea  to  all  land  claimed. 

Diatingniahed  in  Labadie  v.  United  SUtea,  6  OkL  416,  51  Pae.  671, 
fact  that  government  iaaued  patent  to  Oaage  Indiana  for  landa  within 
reaervation  doea  not  take  reaervation  out  of  25  Stat.  166,  puniahing 
cutting  of  timber  thereon. 

94  U.  S.  619,  24  L.  298,  UNITED  STATES  t.  SANTISTEVAN. 

S7L  1  (IX,  165).    Same  aa  United  SUtea  v.  Joaeph. 

Diatingniahed  in  Labadie  t.  United  Statea,  6  Okl.  416,  51  Pae.  STl, 
fact  that  government  iaaued  patent  to  Oaage  Indiana  for  landa  within 
reaervation  doea  not  take  reaeryation  out  of  25  Stat.  166,  puniahing 
cutting  of  timber  thereon. 

94  U.  a  621-631,  24  L.  298,  EAMES  v.  HOME  JNQ.  CO. 

(IX,  165.)  MiaceUaneoua.  Cited  in  In  re  Leeda  Woolen  Milla,  129 
Fed.  926,  where  poaaeaaion  of  gooda  obtained  from  bankruptcy  rs» 
eeiver,  who  had  no  authoritj  to  anrrender  aame,  court  may,  in  pro* 
ceedinga  to  compel  him  to  reatore  aame,  determine  queation  of  owner- 
ship where  he  claima  title. 

94  U.  S.  631-645,  24  L.  133,  C0MMIS8I0NEBS  OF  JOHNSON  CO.  t. 
THAYEB. 

Syl.  5  (IX,  168).    Corporation  may  hold  own  aharea. 

Approved  in  Wisconsin  Lumber  Co.  v.  Greene  etc.  Tel.  Co.,  127 
Iowa,  356,  109  Am.  St.  Bep.  387,  101  N.  W.  744,  69  L.  B.  A.  968, 
following  rule;  Burnea  v.  Burnes,  137  Fed.  789,  70  C.  C.  A.  357,  up- 
holding purchase  of  atock  under  contract  to  pay  in  annual  inatall- 
menta  during  life  of  vendor. 

94  U.  S.  645-650,  24  L.  802,  BOYD  v.  ALABAMA. 

Syl.  1  (IX,  168).    Conclusiveness  of  decree  as  to  validity  of  statute. 

Approved  in  Knight  v.  Shelton,  134  Fed.  437,  determining  validity 
of  amendment  to  Arkansas  constitution. 

Syl.  8  (IX,  169).    Bestraining  subsequent  legislatures  by  contract. 

Approved  in  Marrigault  v.  Springs,  199  U.  S.  481,  50  L.  279,  26  Sup, 
Ct.  127,  obligation  of  agreement  to  remove  existing  dam  from  navi* 
gable  river  not  impaired  by  subsequent  statute  to  subserve  drainage 
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of  lowlaBdfl^  aQtborizing  coDstruction  of  dam  by  same  persons  making 
agrcemeBt;  Chicago  v.  GanniDg  System,  214  HI.  637»  70  Am.  St,  Rep. 
230,  73  N.  E.  1039,  upliolding  ordinance  regulating  billboards. 

94  U.  S.  650-652,  24  L.  216,  LOWE  v.  WILLIAMS. 

Syl  1  (IX,  170).    Removal  of  suit  ia  appellate  court. 

Approved  in  Katz  v,  Hersckel  Mfg,  Co.,  150  Fed.  685,  action  for 
unlawful  detainer  pending  in  justice  court  is  removable  where  requisite 
diversity  of  citizenship  and  amount  in  controversy  exist, 

94  U.  S.  652-660,  24  L.  216,  CRIM  v.  HANDLEY. 

SyL  1  (IX,  170).    Enjoinmg  judgments  at  law. 

Approved  in  Miller  v.  Margerie,  149  Fed.  698,  refusing  to  set  aside 
Alaska  townsite  trustee's  deed  for  fraud  where  facts  showing  that 
party  prevented  by  fraud  from  appearing  before  trustee  and  submit- 
ting evidence  to  establish  right  to  enter  property  not  alleged;  Brown 
v»  Pegram,  149  Fed.  520,  upholding  right  of  judgment  debtor  to  enjoin 
its  collection  on  allegation  of  setoffs  against  beneficial  owners  who 
are  nonresidents  of  United  States  or  insolvent;  Bailey  v.  Willeford^ 
136  Fed.  385,  69  C.  C.  A.  226,  upholding  refusal  to  enjoin  enforcement 
of  state  Judgment  on  ground  that  it  was  procured  by  fraud  and 
perjury  where  case  heard  on  merits  in  state  courts;  Nelson  v.  Meehan, 
2  Alaska,  493^  Tacating  judgment  obtained  by  perjury  where  it  was 
affirmed  on  appeal  and  pending  goal  disposition  of  case  in  district 
court  defendant  by  affidavit  disclosed  perjury  and  moved  to  vacate; 
Jarvis  v.  Martin,  77  Conn.  21,  5S  Atl.  15,  refusing  to  set  aside  judg- 
ment striking  case  from  files  for  failure  of  plaintiff  to  appear  wheit 
bis  counsel  made  no  motion  to  restore  case  because  he  confused  action 
with  another  between  same  parties;  McMaben  v.  Whelan,  44  Or.  406 ^ 
75  Pac,  716,  Judgment  for  plaintiff  in  justice's  court  in  forcible  entry 
not  its  affirmance  on  appeal  does  not  bar  suit  for  specific  performance- 
of  verbal  lease  and  injunction  against  judgment;  Farmers^  etc.  Ware- 
house Co.  V.  Pridemore,  55  W.  Va.  463,  47  8.  E.  263,  refusing  to 
enjoin  judgment  alleged  to  have  been  obtained  by  perjury  on  allega- 
tion that  complainant  is  now  able  to  prove  his  defense  but  does  not 
allege  cause  of  failure  of  proof. 

94  U.  S.  672-673,  24  L.  43T,  GODDARD  v.  ORDWAY, 

Syl.  3  (IX,  172).    Supersedeas— Power  of  lower  court  over  funds. 
Approved  in  Chemung  Min.  Co.  v.  Hanley,  11  Idaho,  305,  81  Pac.  619, 

upholding  power  of  supreme  court  to  appoint  receiver  to  act  pending 

litigation. 

Syl.  4  (IX,  173).    Appeal^ — Supersedeas  not  by  virtue  of  procesa. 

Approved  in  McCourt  v.  Singers  Bigger,  150  Fed-  104,  following  rule. 
94  U.  S.  673-681,  24  L.  168,  CASEY  v.  GALLI, 

SyL  1  (IX,  173).    National  banks^Liability  of  stockholders. 

Approved  in  Christopher  v.  Korvell,  201  U,  S.  222,  50  L.  735,  26 
8up.  Ct.  502,  coverture  does  not  affect  stockholder's  liability. 
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8yl.  4  (IX,  174).    Banks — Conclusiveness  of  comptroller's  certificate. 

Approved  in  Clement  v.  United  States,  149  Fed.  310,  certificate  of 
Comptroller  of  Currency  that  bank  has  complied  with  provisions  of 
statute  authorizing  extension  of  corporate  existence  of  banks  is  con- 
clusive in  prosecution  against  president  for  violation  of  national  bank 
act. 

Syl.  5  (IX,  174).  Stockholder's  liability — Estoppel  to  deny  cor- 
poration. 

Approved  in  Aldrich  v.  Bingham,  131  Fed.  366,  where  state  bank 
stockholder  accepted  dividends  after  its  reorganization  as  national 
bank,  he  is  estopped  to  deny  liability  for  assessments  levied  l^  comp- 
troller because  he  had  not  assented  to  reorganization. 

94  U.  8.  682605,  24  L.  219,  SCOTLAND  CO.  v.  THOMAS. 

SyL  2  (IX,  176).    County  railroad  subscription — Consolidation. 

Approved  in  Jones  v.  Missouri-Edison  Electric  Co.,  135  Fed.  157, 
under  Bev.  St.  Mo.  1899,  §  1334,  consolidation  is  valid  though  one  of 
constituent  companies  itself  created  by  prior  consolidation. 

Distinguished  in  Jones  v.  Missouri-Edison  Electric  Co.,  144  Fed.  775, 
upholding  suit  by  minority  stockholders  to  avoid  for  fraud  act  of  con- 
solidation and  to  restore  to  corporation  or  its  stockholders  powers  and 
property  transferred. 

94  U.  8.  695-711,  24  L.  238,  CAWOOD  PATENT. 

SyL  3  (IX,  177).    Patent  infringement. 

Approved  in  Gunn  v.  Bridgeport  Brass  Co.,  148  Fed.  242,  holding  Gunn 
patent  No.  583,227,  for  system  of  card  records,  valid  and  infringed. 

Syl.  4  (IX,  177).    Patents — Profits  as  damages  for  infringement. 

Approved  in  Doten  v.  City  of  Boston,  138  Fed.  408,  following  rule; 
Eastern  Paper  Bag  Co.  v.  Continental  Paper  Bag  Co.,  142  Fed.  519, 
savings  by  use  of  infringing  device  are  only  profits  recoverable  where 
infringing  device  made  and  used  by  defendant  but  product  of  machine 
not  improved. 

(IX,  177.)  Miscellaneous.  Cited  in  Chicago  Grain  Door  Co.  v.  Chicago 
etc.  B.  B.  Co.,  137  Fed.  105,  arguendo. 

94  U.  S.  718-727,  24  L.  310,  CHESAPEAKE  ETC.  E.  E.  v.  VIBGINIA. 

Syl.  2  (IX,  180).    Tax  exemption — Consolidation  of  corporations. 

Approved  in  People's  Gaslight  etc.  Co.  v.  Chicago,  194  U.  S.  16,  48 
L.  856,  24  Sup.  Ct.  520,  exemption  from  state  gas  price  regulation  con- 
tained m  charter  does  not  extend  to  other  companies  not  having  such 
ngnt  wnen  merged  with  first  company  under  Illinois  act  of  1897. 
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^  U.  S.  728-734,  24  K  245,  BLAKE  v.  ROBERTSON. 

8yL  1  (IX,  180).    Patent  infringement^Us©  of  equivalenta. 

Axjproved  in  Crown  Cork  etc.  Co.  t.  Standmrd  Stopper  Co.,  136  Fed. 
207,  69  C.  C.  A.  519,  Painter  patent  No.  468,258,  for  bottleatopper,  in- 
fringed  by  device  of  Patterson  patent  No.  682,995. 

94  U.  8.  734-740,  24  L.  136,  JEROME  v.  McCARTER. 

Bjh  1  (IX,  182).    Foreclosure — Prior  laortgagees  as  parties. 

Approved  in  Boatmen**  Bank  ▼,  Fritzlin,  135  Fed.  659,  68  C.  C.  A-  288, 
following  rule. 

S7I.  4  (IX,  182).     Bankruptcy  of  mortgagor  after  filing  foreclosure. 

Approved  io  In  re  Mertens,  144  Fed.  823,  where  pledgee  kas  converted 
security  into  money  pursuant  to  contractual  rights,  he  may  prove  un- 
^ti«fied  balance  in  bankruptcy. 

^  U.  S.  741^745,  24  U  190,  CORCORAN  ▼.  CHESAPEAKE  CANAL 
CO. 

8yL  2   (IX^  184).    Making  un willing  plaintiffB  parties  defendants. 

Approved  in  Georgia  etc.  R.  Co.  v.  Wright,  124  Ga.  603,  53  8.  E.  254, 
where  federal  judgment  rendered  for  plainti^  and  one  codefendant  ob* 
tained  severance  and  appealed  and  reversed  judgment,  other  defendant  la 
estopped  in  subsequent  state  suit  against  appealing  defendant  from 
setting  up  matter  wMck  might  have  been  pleaded  in  federal  suit;  Sioux 
City  V.  Chicago  etc.  R7.  Co.,  129  Iowa,  702,  106  N.  W.  186,  arguendo. 

8yh  3  (IX,  185).    Cestui  bound  by  decree  against  trustee. 

Approved  in  In  re  E.  T,  Kenney  Co.,  136  Fed.  455,  where  creditors 
assigned  claim  to  committee  to  buy  from  receiver  property  of  insolvent 
and  sell  it  in  their  interest,  beneficial  interest  of  creditors  in  net  proceeds 
of  claim  so  assigned  is  not  favorable  in  bankruptcy. 

94  U.  8.  746-753,  24  L.  222,  TATE  t.  NORTON. 

Syl.  4  (IX,  1S6).     BBtates  allowed  claim  same  ai  judgment. 

Approved  in  Brock  v,  Kirkpatrick,  72  S.  C,  501,  52  8.  E.  596,  whers 
judgment  obtained  on  note  against  executor  was  allowed  as  ckim 
against  estate  and  enrolled  in  probate  court  as  execution  issued,  it  is 
prima  facie  evidence  in  suit  by  creditor  to  subject  lands  of  devisees  to 
payment  of  debt. 

94  U.  S.  753-762,  24  L.  170,  COLLINS  v.  GILBERT. 

Syl.  1   (IX^  186).     Note— Bona  fid©  holder  from  thief. 

Approved  in  In  ro  Troy  ft  Cohoea  SMrt  Co.,  136  Fed.  427,  where  on« 
discounting  notes  knew  president  and  treasurer  of  corporation  who  msoe 
notes  were  also  members  of  firm  for  whose  accommodation  notes  maaep 
diicounter  not  charged  with  notice  of  their  true  character. 
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8yL  2  (IX,  186).    Bona  fide  holder  of  note — Knowledge. 

Approved  in  First  Nat.  Bank  v.  Moore,  148  Fed.  957,  958,  pnrcbaser 
of  note  for  value  before  maturity  is  not  deprived  of  character  of  bona 
fide  purchaser  bj  proof  that  he  took  with  notice  of  circumstances  which 
would  put  ordinarily  prudent  man  on  inquiry  to  ascertain  facts;  Gamble 
T.  Bural  Ind.  8chool  Dist.,  132  Fed.  521,  one  obtaining  bond  from 
prior  holder  for  legal  services  rendered  to  full  value  of  bond  is  bona 
fide  holder,  where  bond  not  due  and  he  had  no  notice  of  defects. 

8yl.  3  (IX,  187).     Possession  of  note  payable  to  bearer. 

Approved  in  Jones  v.  8toddard,  8  Idaho,  219,  67  Pac.  651,  assignment 
of  mortgage  does  not  make  purchaser  of  note  which  it  secures  an  as- 
signee; Hillard  v.  Taylor,  114  La.  893,  38  So.  598,  applying  rule  where 
ostensible  owner  fraudulently  mortgaged  property  and  negotiated  mort- 
gage paper  to  third  person. 

Distinguished  in  Cuyler  v.  Wallace,  183  N.  Y.  300,  76  N.  E.  3,  where 
policy  insuring  son  was  assigned  to  father,  and  after  death  of  latter  it 
is  found  in  son's  possession  without  written  reassignment,  son  not  pre- 
flumed  to  be  bona  fide  holder. 

94  U.  8.  762-767,  24  L.  313,  FORBES  v.  GBACET. 

SyL  1  (IX,  188)..    Possessory  rights  of  miners — ^Bules. 

Approved  in  O'Connell  v.  Pinnacle  Gold  Mines  Co.,  131  Fed.  109,  on 
death  of  locator  unpatented  mining  claima  passed  to  administrator  as 
part  of  estate  and  not  to  heirs  as  grantees  of  government;  Bums  v. 
Bchoenfeld,  1  GaL  App.  124,  81  Pac  714,  arguendo. 

8yl.  4  (IX,  189).    Mining  claim  is  salable  property. 

Approved  in  Worthen  v.  Sidway,  72  Ark.  225,  79  8.  W.  781,  following 
rule;  Reed  v.  Munn,  148  Fed.  757,  title  of  locator  of  unpatented  ^mining 
elaim  passes  to  purchaser  under  him  who  has  prior  equity  over  claim- 
ant of  prior  equitable  interest;  O'Connell  v.  Pinnacle  Gold  Min.  Co.,  140 
Fed.  855,  possessory  right  of  mining  locator  who  has  not  applied  for 
patent  passes  by  descent  to  heirs  and  may  be  administered  by  personal 
representatives;  Cascaden  v.  Dunbar,  2  Alaska,  411,  oral  grubstake  con- 
tract is  not  within  statute  of  frauds ;  Copper  River  Min.  Co.  v.  McClellan, 
2  Alaska  143,  applying  rule  in  action  to  establish  trust  in  mining  claims 
based  on  oral  contract  of  agency;  Tyee  ConsoL  Min.  Co.  v.  Langstedt, 
l^Alaska,  449,  limitations  begin  to  run  in  favor  of  adverse  possessor  of 
part  of  mining  claim  from  time  of  location  and  not  from  date  of  patent. 

Distinguished  in  Topeka  etc.  Security  Co.  v.  McPherson,  7  OkL  345, 
54  Pac.  493,  Okl.  St.  1893,  c.  70,  art.  1,  par.  15,  undeeded  townsite 
lots  in  government  townsites  pending  contest  in  Land  Department  are 
not  taxable,  but  improvements  thereon  are  taxable. 

94  U.  8.  767-772,  24  L.  315,  LIPPINCOTT  v.  MITCHELL. 
.    Syl.  2   (IX,  190).    Rule  of  property  binding  federal  court. 

Approved  in  Yocum  v.  Parker,  134  Fed.  212,  67  C.  C.  A.  227,  federal 
eourt  follows  latest  of  conflicting  state  decisions  interpreting  local  stat- 
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tites  relatiBj;  to  construction  of  wills  dud  eonveyattces ;  dissenting  opinion 
in  Jamea  v.  Gray,  131  Fed.  413,  65  C.  C.  A.  385,  majority  holding  loan 
hj  wife  to  busband  is  provable  againat  bis  bankrupt  estate,  irrespective 
of  its  enforceability  under  state  law, 

(IX,  188.)     Miscellaneous.     See  97  Am.  8t  Bep.  42,  47,  nota. 

W  U.  S.  773-780,  24  U  317,  HOGAN  ▼.  KURTZ. 

Syl.  7  (IX,  Wl),     Limitations — Subsequent  disability. 
Approved  in  Scallon  v.  Manhattan  Ey.  Co.,  195  N.  Y.  3e4,  78  N,  E. 
285,  where  ancestor  had  cause  of  action  for  damages  caused  by  construc- 
tion of  railway  in  front  of  property,  limitations  not  inlerrupted  by  his 
death  and  supervening  disability  of  infant  heirs* 

94  tJ.  S.  780-792,  24  U  139,  COCHRANE  v.  DEENEBL 

Syl.  2   (IX,  192).     Patent  for  proceas. 

Approved  in  Universal  Brush  Co.  v.  Bonn,  146  Fed.  527,  528,  Morrison 
patent  No,  717,014,  for  method  of  making  brushes,  is  infringed  by 
method  of  Sonn  patent  No.  791,510;  American  Graphophone  Co.  t. 
Universal  etc.  Mfg.  Co.,  145  Fed.  638,  holding  void  for  anticipation 
Jones  patent  No.  683^739,  for  process  for  making  talk iog- machine 
records;  Columbia  Wire  Co.  v.  Kokoma  Steel  etc.  Co.,  143  Fed.  123,  1S4, 
holding  Bates  patent  No.  365,723,  for  wire-barbiog  machine,  infringed 
by  machine  of  Frederick  patent  No.  711,303;  Johnson  v.  Foos  Mfg,  Co., 
141  Fed.  84,  upholding  Johnson  patent  No.  506,268,  for  process  for 
icparating  cottonseeds  and  hulls  from  fiber;  Expanded  Metal  Co.  t. 
Bradford,  136  Fed.  872,  upholding  Golding  patent  No.  527,242,  for 
process  of  maktug  reti<!ulated  metal  work;  Paod  t.  Battle  Island  etc. 
Co.,  132  Fed.  614,  upholding  Pan^l  patent  No.  644,367,  for  composition 
for  lining  pulp  digesters. 

Syl.  4  (IX,  192)*     Patenta^ProcesB  defined. 

Approved  in  Universal  Brush  Co.  v.  Sonn,  146  Fed.  528,  Morrison 
patent  No.  717,014,  method  of  making  brashes,  is  infrioged  by  method 
of  Soon  patent  No.  791^510;  Manhattan  etc.  Const.  Co.  v.  Heilos- Upton 
Co.,  135  Fed.  788,  holding  void  Baker  patent  No.  684,340,  for  regulator 
for  arc  lamp  circuits. 

94  U.  S.  801-802,  24  L.  322,  EAST  LINCOLN  ▼.  DAVENPORT, 

Syl.  3   (IX,  196).     Municipal  railroad  subscription^ — Consolidation  of 

railroad. 

Approved  in  Jones  v.  Missouri-Edisoo  Electric  Co.,  135  Fed,  157,  con- 

•olidation  of  corporations  under  Rev.  St.  Mo.,  1899,  §   1334,  is  not  in* 

validated    by    fact    that    one    of    constituent    corporationa    was    itaelf 

created  by  prior  consolidation. 

Distinguished  in  Jonea  v.  Missouri-Edison  Electric  Co.,  144  Fed.  775, 
minority  stockholders  may  sue  to  avoid  consolidation  of  corporations 
vroughl  by  frauds 
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94  U.  8.  806812,  24  L.  324,  8ULLIVAN  v.  PORTLAND  ETC.  B.  B. 

Syl.  4  (IX,  197).    Defense  of  state  claim— Pleading. 

Approved  in  National  Gash  Register  Co.  t.  Union  etc.  Mach.  Co.,  143 
Fed.  346,  unexplained  delay  of  twelve  years  in  suing  for  infringement 
of  patent  after  notice  of  infringement,  when  in  meantime  business  of 
infringer  had  been  transferred  to  another,  is  laches;  Moore  ▼.  Nickej, 
133  Fed.  293,  66  C.  C.  A.  667,  dismissing  suit  to  recover  minin|r  stock 
after  eight  years'  delay  after  demand  made;  8hea  v.  Nilima,  133  Fed. 
214,  66  C.  C.  A.  263,  defense  of  laches  may  be  considered  by  appellate 
court,  though  not  assigned  as  error;  Patterson  v.  Hewitt,  11  N.  M.  21,  23, 
66  Pac.  557,  558,  55  L.  B.  A.  658,  denying  relief  to  claimant  for  mining 
location  transferred  in  settlement  of  conflicting  claim. 

Syl.  6  (IX,  199).    Equity — ^Laches  discountenanced. 

Approved  in  Hall  y.  Nash,  33  Colo.  507,  81  Pac.  251,  applying  rule  in 
action  by  stockholder  of  mining  company  to  enforce  rights  in  mining 
lease;  Sawyer  v.  Cook,  188  Mass.  168,  74  N.  E.  358,  holding  holder  of 
legal  title  barred  by  laches  from  requiring  trustee  to  account  for  profits 
of  land  deaL 
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95  U.  8.  1-3,  24  L.  347,  PACIFIC  B.  B.  CO.  v.  KETCHUM. 
Syl.  2  (IX,  202).    Beceiver  pending  foreclosure  appeaL 
Approved  in  Chemung  Min.  Co.  v.  Hanley,  11  Idaho,  304,  81  Pac.  619, 

supreme  court  may  appoint  receiver  to  act  pending  litigation. 

95  U.  S.  3-10,  24  L.  591,  PHIPPS  v.  SEDGWICK. 
Syl.  5  (IX,  203).     Fraudulent  conveyance  to  wife — Personal  judgment. 
Approved  in  Sheldon  v.  Parker,  66  Neb.  626,  627,  92   N.  W.  929, 

following  rule. 

Distinguished  in  Sheldon  v.  Parker,  66  Neb.  634,  95  N.  W.  1015,  where 
husband  transfers  property  in  fraud  of  creditors  and  she  sells  it  to  bona 
fide  purchaser,  personal  judgment  may  be  entered  against  wife  for  pro- 
ceeds of  sale. 

95  U.  8.  10-16,  24  L.  833,  SHAW  t.  BILL. 

Syl.  5  (IX,  203).    Mortgage  of  rolling  stock — Replacements. 

Approved  in  Hasbrouck  v.  Rich,  113  Mo.  App.  397,  88  S.  W.  133,  deed 
of  mining  company's  property  authorizing  it  to  dispose  of  machinery 
covered  thereby  which  cannot  be  used,  to  be  replaced  by  other  machinery 
of  equal  value,  is  not  void  within  Rev.  St.  1899,  S  3397.  See  99  Am. 
St.  Rep.  259,  note. 
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95  U.  S.  16  19,  24  L.  34G,  NEW  ORLEANS  ETC.  BANKING  CO.  ▼• 
MONTGOMERY. 

Sjh  2  (IX,  204).  Trust  deed  pasaes  with  transfer  of  note. 
Approved  in  Kirkpatrick  v.  Eastern  M.  &  E.  Co,,  135  Fed*  149,  where 
bank  loaned  money  to  corporation,  taking  its  note  secured  bj  its  bonds 
together  with  asst^ment  of  underwriting  agreeTnont,  by  which  sub- 
scribers agreed  to  take  bonds  and  have  stock  in  corporation^  to  seventy- 
five  per  eent  of  face  of  bonds,  stock  certificates  passed  to  bank. 

55  IT.  a  19-22,  24  L.  369,  ADAMS  v.  NASHVILLE. 

Syl.  2  (IX,  205).     State  tax  on  national  banks. 

Approved  in  Graj  v.  Logan  Countj,  7  Okl.  323,  54  Pac.  486,  national 
banks  realty  is  taxable^  and  penalties  for  nonpayment  accumulate  while 
property  is  in  hancJs  of  receiver. 

^5  U.  S,  23-33,  24  L.  348,  KEED  v.  MERCHANTS'  MUT.  INSURANCE 
CO. 

Syl.  1  (IX,  206).    Varying  writing — Surronnding  circumstances. 

Approved  in  Guaranty  Trust  Co.  v.  Atlantic  Coast  etc.  R.  Co.»  13S 
Fed.  521,  aflSrming  135  Fed.  71,  where  railway  mortgage  to  secure  bonds 
recited  form  of  bonds  and  declared  they  were  secured  by  mortgage  on  all 
property  owned  or  thereafter  acquired,  and  mortgage  limited  lien  on 
after-acquired  property  to  liens  acquired  by  lease  from  other  roads,  mort- 
gage lien  embraced  lease  by  other  road  organized  as  holding  company; 
L'Engle  t.  Scottish  Union  etc.  Ins.  Co.,  48  Fla.  95,  111  Am.  St.  Rep. 
76,  37  So*  467,  67  L.  R.  A.  581,  construing  clause  in  policy  providing  for 
concurrent  insurance;  Darnell  v.  Lafferty,  113  Mo.  App.  303,  83  S.  W. 
791,  memorandum  evident!  ing  sale  of  personalty  is  insuMclent  with  re- 
gard to  ^description  if  description  is  such  that,  together  with  surrounding 
circums lances  supplied  by  parol,  subject  matter  can  be  identified. 

«5  U.  8.  37*42,  24  L.  335,  McMILLAN  v.  ANDERSON, 
Syl.  2  (IX,  207).  Notice  of  i^x  assessment  unnecessary. 
Approved  in  Hodge  v*  Muscatine  County,  196  U.  S.  280,  49  L.  481, 
25  Sup.  Ct.  237,  due  process  of  law  does  not  require  that  as  to  one 
carrying  on  busineas  of  selling  cigarettes  notice  be  given  of  assessment 
of  tax  imposed  by  Iowa  Code,  §  5007;  American  Smelting  etc.  Co.  v. 
People,  34  Colo.  249,  82  Pac.  534,  upholding  Sess.  Laws,  1902,  p.  74,  c.  3, 
%  66,  providing  that  corporation  failing  to  pay  license  tax  shall  forfeit 
right  to  do  business  in  state  until  tax  is  paid;  Kewton  y.  McKay,  130 
Iowa,  599,  102  N.  W.  828,  Code,  §9  2433,  2447,  providing  for  imposition 
of  mulct  taxes  on  liquor  sales,  imposes  tax,  and  not  license,  and  it  is 
collectible  by  summary  proceedings;  People  y.  Ronner,  185  N.  Y.  293,  77 
N.  E.  1064,  upholding  Laws  1905,  p.  2059,  c.  729,  Imposing  tax  on  rea! 
estate  mortgages;  Whitlock  v.  Hawkins,  105  Va.  266,  53  S.  R  409, 
upholding  act  of  1906,  relating  to  assessment  of  land  and  confirming 
assessments  made  in  compliance  with  act  of  1903.  See  104  Am.  fit. 
Bep.  314,  note. 
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87I.  3  (IXy  208).    Taxation— Due  process. 

Approved  in  Youst  v.  Willis,  5  OkL  416,  49  Pae.  1014,  upholding^  act 
of  1895,  regulating  appeals  from  justices  and  probate  courts  and  provid- 
ing for  entry  of  judgment  against  sureties,  as  applied  to  bonds  executed 
prior  to  act. 

8jl.  5  (IX,  209).    Tax  assessment^ — Presence  of  owner  unnecessary. 

Approved  in  Hodge  v.  Muscatine  County,  121  Iowa,  490,  104  Am.  St. 
Bep.  304,  96  N.  W.  971,  67  L.  B.  A.  624,  upholding  Ck)de,  §  5007,  tax- 
ing vendor  of  cigarettes  and  buildings  used  in  their  manufacture  or 
sale;  Taylor  v.  Crawford,  72  Ohio  St.  570,  74  N.  E.  1068,  69  L.  B.  A. 
805,  upholding  95  Ohio  Laws,  p.  155,  §  3,  providing  for  cleaning  and 
repairing  public  ditches  and  watercourses. 

e^L  6  (IX,  209).    Becovery  of  illegal  taxes  paid — ^Duress. 
Approved  in  Beebe  t.  Magoun,  122  Iowa,  96,  101  Am.  St.  Bep.  259, 
97  N.  W.  987,  arguendo, 

95  U.  8.  43-48,  24  L.  336,  PBATT  v.  GBAND  TBUNK  BAILWAY  CO. 
SyL  3   (IX,  210).    Delivery  to  carrier  at  agreed  place. 
See  97  Am.  St.  Bep.  98,  note, 

95  U.  8.  58-60,  24  L.  370,  McHENBY  y.  LA  SOCIETE  FBANCAISB. 

SyL  8  (IX,  212).    Foreclosure  by  bankruptcy  assignee  in  state  court. 

Approved  in  Sellers  t.  Haynes,  163  Ind.  430,  72  N.  E.  122,  bank- 
ruptcy trustee  cannot  complain  if  fraudulent  character  of  mortgage  given 
by  purchaser  from  bankrupt  to  third  party. 

95  U.  S.  68-78,  24  L.  373,  EX  PABTE  EASTON. 

Syl.  5  (IX,  213).     Maritime  contracts  include  wharfage. 

Cited  in  The  Surprise,  129  Fed.  883,  64  C.  C.  A.  309,  arguendo; 
Contradt  v.  Miller,  2  Alaska,  439,  town  council  cannot  grant  franchise  to 
individuals  to  build  wharves  in  navigable  waters  abutting  on  public 
streets  and  collect  tolls  for  use  of  same. 

95  U.  S.  90-98,  24  L.  341,  GOOD  v.  MARTIN. 

SyL  5  (IX,  218).     Indorsement  after  indorsement  by  payee. 

Cited  in  Jones  v.  Stoddart,  8  Idaho,  219,  67  Pac.  651,  arguendo, 

Syl.  8  (IX,  219).     Indorser  before  payee  is  joint  maker. 

Approved  in  Camp  v.  First  Nat.  Bank  of  Ocala,  44  Fla.  503,  103  Am. 
St.  Bep.  173,  33  South.  242,  following  rule;  Columbia  Finance  etc.  Co. 
V.  Purcell,  146  Fed.  88,  one  indorsing  note  in  blank  at  time  it  is  made 
cannot  be  made  liable  on  contract  written  above  his  indorsement  reciting 
agreement  by  indorser  to  pay  note  according  to  terms  of  another  agree- 
ment; Ex  parte  Moran,  144  Fed.  604,  illegal  selection  of  grand  jurors  in 
territorial  court  is  ground  for  discharge  of  prisoner  on  habeas  corpus  in 
federal  court. 
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Syl.  17  (IX,  220).     Territorial  courts  not  Umted  States  courtB. 

Approved  m  Coohmn  v.  United  States,  147  Fed.  207,  on  trial  in  ter- 
ritorial court  of  indictment  churging  offense  agains^t  laws  of  United 
States,  questions  relating  to  severance  and  peremptory  challenges  aro 
governed  by  territorial  lawsj  Ex  parte  Moran,  144  Fed.  598,  eircait  court 
of  appeala  may  issue  liabeaa  corpus  to  inquire  into  power  of  Oklahoma 
territorial  court  to  impriaon  one  convicted  of  capital  crime;  Wallace  v. 
Adams,  143  Fed.  725,  upholding  32  Stat»  641,  creating  citizenship  court 
empowered  to  review  final  judgments  of  United  States  courts  under  29 
Stat.  33 9 y  which  had  been  affirmed  by  supreme  court,  aa  against  success- 
ful litigants  who  bad  not  procured  allotments  prior  to  its  passage; 
Fuller  V.  Johnson,  8  Okl.  606,  58  Pac.  747,  applying  rule  under  Stat. 
1890,  p.  930,  §  2,  prescribing  limitations  in  actiona  on  judgments. 

SyL  18   (IX,  220),     Exclusion  of  witnesses  in  territorial  courts. 
Approved  in  Welty  v.  United  States,  14  OkL  16,  76  Pac.  123,  in  crim- 
inal prosecution  in  territorial  court  sitting  with  powers  of  federal  court,  - 
list  of  jury  and  witnesses  need  not  be  served  on  defendant  before  triaL 

«5  U.  8,  104-117,  24  U  352,  NEW  JERSEY  ▼.  YARD. 

SyL  5  (IX,  224),  Revocation  of  aet  fixing  corporation  tax* 
Approved  in  dissenting  opinion  in  Rochester  v.  Eo Chester  Ry.  Co.,  182 
N,  Y.  127,  74  N,  E.  962,  70  L.  E.  A.  773,  majority  hobling  immunity 
from  contribution  to  expense  of  new  pavements  conferred  by  Laws  of 
1869,  p,  54,  c.  34,  on  street  railway,  was  revocable  at  will  of  legislature. 
See  105  Am.  St.  Hep.  704,  note. 

Distinguished  in  New  York  v.  State  Board  of  Tax  Commrs.,  199  U.  S, 
43,  50  L,  78,  25  Sup,  Ct.  715,  special  franchise  tax  imposed  by  N,  Y, 
Laws,  1899,  c  712,  does  not  impair  obligation  of  contraeta  by  which 
atate  granted  right  to  maintain  street  railway  in  payment  of  annual  per- 
centage of  earnings;  Rochester  v.  Eoch ester  Ry.  Co.,  182  N.  Y.  116,  74 
N.  E.  958,  70  L.  R.  A.  773,  holding  immunity  from  contribution  to  ex- 
pense of  new  pavements  conferred  by  Laws  of  1869,  p,  54,  c.  34,  on 
street  railway  wat  revocable  at  will  of  legislature. 

95  U.  S.  117*143,  24  L,  395,  AETNA  INSURANCE  CO.  f.  BOON. 

Syl.  a  (IX,  225).    Bill  of  exceptions— Trial  by  court. 

Approved  in  Webb  v*  National  Bank  of  Republic,  140  Fed*  719, 
following  rule. 

Syl.  5  (IX,  225).     Findings  by  court— Amendment. 

Approved  in  Haya  v,  PbUadelphia  etc.  B.  B.  C6.,  99  Md.  420,  58  Atl 
441,  verbal  order  by  judge  made  in  private  office  after  discharge  of  juiT" 
for  term  in  absence  of  clerk  or  docket,  in  handing  papers  to  attorney  ai^ 
tboriring  bim  to  direct  clerk  to  enter  on  docket  **  motion  for  new  tria> 
overruled,  judgment  for  defendant,  and  appeal  by  plaintiff,''  is  void, 

SyL  11  (IX,  226).     Filing  findings  nunc  pro  tunc. 

Approved  in  Carbon  Co.  Scliool  District  v.  Western  Tub«  Co.,  13  WyOL 
822^  324^  80  Pac.  157,  158,  wbere  fijidingi  were  duly  made  and  £led 
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but  by  mistake  of  clerk  were  not  entered  in  journal,  order  after  judg- 
ment entering  findings  nunc  pro  tunc,  is  proper. 

87I.  15  (IX,  226).     Proximate  cause  defined. 

Approved  in  McGill  v.  Michigan  8.  8.  Co.,  144  Fed.  792,  where  super- 
intendent, on  vessel  being  changed  to  oil-burner,  ordered  tank  partially 
filled  while  men  working  with  candles  and  explosion  occurred,  master 
liable;  American  Bridge  Co.  v.  8eed8,  144  Fed.  610,  holding  where  bridge 
workman  knocked  off  platform  by  reason  of  being  struck  bj  tackle, 
operated  on  signal  of  foreman,  master  not  liable;  DemoUi  v.  United 
8tates,  144  Fed.  366,  one  causing  obscene  matter  to  be  printed  in  news- 
paper, knowing  paper  will  be  mailed  to  readers,  causes  such  matter  to 
be  deposited  in  mail  within  Rev.  8t.  S  3893;  Texas  ft  P.  By.  Co.  t. 
Coutourie,  135  Fed.  473,  68  C.  C.  A.  177,  applying  rule  in  action  for 
damages  for  loss  of  property  b j  fire  while  in  carrier 's  possession  through 
failure  to  protect  it;  Streeter  v.  Sanitary  Dist.  of  Chicago,  133  Fed. 
126,  66  C.  C.  A.  190,  on  trial  to  circuit  court  when  there  were  no  special 
findings,  rulings  requiring  weighing  of  evidence  is  not  reviewable  oik 
appeal;  Conner  t.  Manchester  Assur.  Co.,  130  Fed.  746,  70  L.  B.  A.  106, 
65  C.  C.  A.  127,  where  fire  ordered  by  supervisors  to  destroy  insects,, 
insurers  of  grain  destroyed  thereby  are  relieved  under  exemption  from 
loss  occasioned  by  order  of  civil  authority,  though  fire  started  on  other 
property;  Indianapolis  8t.  By.  Co.  v.  Schmidt,  163  Ind.  364,  71  N.  E.  202,. 
complaint  alleging  defendant  negligently  ran  ear  at  dangerous  speed  into* 
switch,  off  track  and  into  pole,  throwing  plaintiff  to  floor  and  against 
stove,  sufficiently  alleges  defendant's  negligence  was  proximate  cause  of 
injury;  Bowden  v.  Derby,  99  Me.  213,  58  AtL  994,  where  workman  in- 
jured by  fall  of  derrick  boom,  proximate  cause  is  for  jury;  Foley  v^ 
McMahon,  114  Mo.  App.  444,  90  S.  W.  113,  where  mule  driver  did  not 
know  tug  defective  and  when  it  broke  alighted  to  repair  it  and  put  foot 
in  front  of  wheel  and  mules  started,  crushing  foot,  master's  negligence 
in  providing  defective  harness  not  proximate  cause  of  injury;  Snyder  v. 
Philadelphia  Co.,  54  W.  Va.  158,  102  Am.  St.  Rep.  941,  46  S.  E.  369,. 
63  L.  B.  A.  896,  holding  well  owner  liable  where  he  blew  it  off,  frighten- 
ing horses  in  highway,  and  in  pulling  them  up  weak  line  broke,  throwing 
plaintiff  from  wagon. 

95  U.  S.  144-149,  24  L.  420,  MOVIUS  v.  ARTHUR. 

Syl.  1  (IX,  228).     Customs  duties — Specific  provisions. 

Approved  in  United  States  v.  Boden,  133  Fed.  840,  canned  pineapples 
containing  only  sufficient  sugar  to  flavor,  are  dutiable  under  lower  rate 
presented  by  Act  1897,  c.  11,  §  1,  sched.  G,  par,  263;  Brennan  v.  United 
States,  129  Fed.  838,  limes  in  brine  are  dutiable  under  Act  of  1897,  c. 
11,  S  1,  sched.  G,  par.  266,  and  not  under  par.  559,  or  241. 

95  U.  S.  149-157,  24  L.  442,  KNOTE  v.  UNITED  STATES. 

Syl.  1   (IX,  229).     Amnesty  and  pardon  distinguished. 

Approved  in  In  re  Briggs,  135  N.  C.  124,  47  S.  E.  405,  upholding 
Code,  8  1215,  granting  pardon  to  one  testifying  in  gambling  prosecution^ 
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»5  U.  S.  157-161,  24  L.  422,  BROWN  T.  COUNTY  OP  BUENA  VISTA. 

8jL  4  (IX,  230).     Laches  independeiit  of  limitatioDs. 

Approved  in  Cole  v.  BiimiBgham  Uaion  Ry.  Co.,  143  Ala.  435,  39  So* 
405,  suit  bj  Btockholder  to  set  aside  sale  of  corporation's  property  to  an- 
other on  ground  of  ultra  vires,  is  barred  bj  laches  ten  years  after  transfer 
and  two  years  after  knowledge;  Ryason  ?.  Dunten^  164  Ind,  96,  73  N.  E. 
77,  where  mother  in  possession  as  cotenant  with  son  purchased  at  mort- 
gage sale  and  received  sheriff's  deed,  and  son  for  several  years  after 
attaining  majority  failed  to  assert  rigbts  in  land,  he  cannot  assert  righta 
as  against  mother's  remote  grantee;  Patterson  v.  Hewitt,  11  N.  M. 
18,  33,  66  Pac.  556,  561,  55  L.  B.  A.  658,  holding  eight  years'  delay 
iQ  smng  to  enforce  rights  under  verbal  agreement  relating  to  mining 
claims  is  laches. 

95  U.  S,  161-168,  ^4  U  403,  CONTINENTAL  IMPROVEMENT  CO.  ▼• 
BTEAD. 

8yl.  4  (IX,  234).    Care  required  on  crossing  railroad. 

Approved  in  Wabash  R.  Co.  v.  De  Tar,  141  Fed.  934,  and  Nichols 
V,  Baltimore  etc.  E.  R.  Co.,  33  Ind,  App.  239,  71  N.  E.  172,  both  follow- 
ing rule;  Baker  v,  Philadelphia  etc*  Ry.  Co.,  149  Fed.  887,  in  actioa 
for  death  of  locomotive  engineer  killed  in  collision,  burden  is  on  de- 
fendant to  show  negligence  of  deceased;  Chicago  etc.  By,  Co.  v.  Smitb, 
141  Fed.  931,  applying  nile  where  one  injured  while  walking  across 
tracks  in  railroad  yards;  Pittsburgh  etc.  Ry.  Co.  v.  Reed,  36  Ind.  App. 
72,  76  N.  E.  51,  in  action  for  injuries  at  raOroad  crossing  burden  of 
pro%*ing  that  plainti£t  did  not  stop,  look  or  listen  is  on  defendant; 
Oklahoma  Gas  etc.  Co.  v.  Lukert,  16  Okl.  420,  84  Pac.  1084,  upholding 
refusal  to  direct  verdict  for  defendant  in  action  for  death  by  electrocu* 
tion  where  light  wires  fell  onto  telephone  wires  and  broke  them. 

Bjh  5  {IX,  234).    Care  required  at  railroad  crossings. 

Approved  in  Cooper  v.  North  Carolina  B.  Co.,  140  N.  C.  212,  52  S,  E. 
933,  following  rule;  West  v.  Northern  Pac.  Ry.  Co.,  13  N.  D.  228, 
100  N.  W.  255,  bohiing  one  approaching  railroad  crossing  in  wagon 
knowing  train  vms  approaching  and  that  view  was  obstructed  is  negli- 
gent for  attempting  to  cross  in  front  of  train  and  not  stopping  wagon 
to  listen. 

95  U.  8*  168-170,  24  L.  423,  CAIRO  ETC.  R.  R.  CO.  v.  HECHT. 
SyL  2  (IX,  235).  Statutes— "  Shall ' '  means  **nmy.^' 
Approved  in  Thompson  v.  Board  Trustees,  144  Cal.  283,  77  Pac.  952, 
ordinance  providing  that  on  petition  of  ten  per  cent  of  voters,  trustees 
'  ^  shall  ^ '  submit  proposition  to  voters,  is  not  mandatory ;  State  ex  rel, 
Dangberg  v.  Board  of  County  Commra.,  27  Nev.  474,  77  Pac.  987,  ap- 
plying rule  in  construing  Comp.  Laws,  S  479,  relating  to  petition  to 
vacate  public  roads;  dissenting  opinion  in  United  States  v.  Cornell 
Steamboat  Co.,  137  Fed.  461,  69  C.  C.  A.  603,  majority  holding  where 
imports    while   in  customs'   custody  on   board   vessel   were  saved   from 
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destruction  salvors  were  entitled,  under  Bev.  St.,  §   2984,  to  nlTrnge 
from  government  who  was  saved  from  refunding  duties. 

95  U.  8.  183-186,  24  L.  427,  PHOENIX  INSURANCE  CO.  v.  PECHNEB. 

Sjl.  2  (IX,  238).    Bemoval  petition  must  show  grounds. 

Approved  in  Shane  v.  Butte  Elec  By.  Co.,  150  Fed.  812,  wherA  !•• 
moval  petition,  in  connection  with  record  as  presented  to  state  court, 
fails  to  disclose  grounds  for  removal,  federal  court,  after  removal,  can- 
not permit  amendment  of  petition  to  state  grounds  inconsistent  with 
original  petition;  Helena  Power  etc.  Co.  v.  Spratt,  146  Fed.  313,  whei» 
record  in  state  proceedings  to  condemn  land  shows  equitable  title  is  in 
defendant,  who  is  citizen  ef  state,  while  legal  title  is  in  another  de- 
fendant, who  is  citizen  of  another  state,  cause  is  not  removable;  State 
ez  rel.  Corp.  Com.  v.  Southern  By.  Co.,  135  N.  C.  81,  47  S.  £.  232,  where 
complaint  by  railroad  commission  to  compel  railroad  to  deliver  cars  of 
coal  on  private  siding  no  valuation  alleged,  removal  petition  alleging 
matter  in  controversy,  involving  right  of  defendant  to  manage  its  inter- 
state commerce  without  interference,  exceeds  $2,000,  is  insuficient. 

95  U.  S.  186-187,  24  L.  428,  AMOBY  v.  AMORY. 

Sjl.  3  (IX,  240).    Bemoval — State  jurisdiction  till  petition. 

Approved  in  Illinois  Central  Bj.  Co.  v.  Jones,  118  Kj.  165,  80  8.  W. 
485,  following  rule. 

95  U.  S.  188190,  24  L.  493,  KEBB  v.  CLAMPITT. 

Syl.  1  (IX,  241).    Buling  on  new  trial  not  reviewable. 

Approved  in  Copper  King  v.  Johnson,  195  U.  S.  627,  49  L.  351,  25 
Sup.  Ct.  793,  following  rule;  Newport  etc.  By.  Co.  v.  Yount,  136  Fed. 
590,  69  C.  C.  A.  363,  refusing  to  review  refusal  to  set  aside  verdict  or 
grant  new  trial. 

95  U.  S.  191-199,  24  L.  468,  FABBBI  v.  MUBPHY. 

(IX,  24.)  Miscellaneous.  Cited  in  American  Cigar  Co.  t.  United 
States,  146  Fed.  488,  importation  is  not  complete  while  goods  remain 
in  custody  of  customs  officers. 

95  U.  S.  200-204,  24  L.  494,  PBESTON  v.  PBESTON. 

Syl.  1  (IX,  242).     Specific  performance — Uncertain  contract. 

Approved  in  Marks  v.  Gates,  2  Alaska,  527,  refusing  specific  per- 
formance of  contract  whereby  party  agrees  to  convey  to  another 
fifth  interest  in  all  property  which  he  may  acquire  by  location,, 
purchase  or  otherwise  in  Alaska;  Kirkpatrick  v.  Pettis,  127  Iowa, 
612,  103  N.  W.  957,  refusing  specific  performance  of  oral  contract 
to  convey  land  where  neither  receipt  for  earnest-money  nor  evidence 
showed  description  of  property;  Ferguson  v.  Blackwell,  8  Okl.  495, 
58  Pac.  649,  refusing  specific  perforinauce  of  contract  for  divisiom 
of  profits  of  cattle  business. 
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^5  tr.  S.  204-210,  2i  L.  471,  BATES  t,  CLABK. 

Syl  3  (IX,  242).     iDdian  country. 

Approved  in  Brown  v.  United  States,  146  Fed.  977,  larceny  oa 
reservation  in  Oklahoma  by  white  iB  crime  against  United  States 
"COgniayible  by  territorial  district  court  sitting  with  federal  jurisdic- 
tion; Hollister  v.  United  States,  145  Fed.  777,  holding  South  Dakota, 
jasented  to  Comp.  St.  Supp.  1905,  p.  719,  conferring  jurisdiction  on 
federal  courts  to  try  o^TenaeB  committed  on  Indian  nrservation  in  such 
state;  Ex  parte  Moran,  144  Fed.  602,  territorial  court  has  juris- 
diction to  try  prosecution  for  murder  on  Indian  reaervation  when 
Indian  title  thereto  had  been  extinguished;  Herd  v»  United  States, 
13  Okl.  516,  75  Pac.  292,  upholding  jurisdiction  of  territorial  court 
exercising  federal  jurisdiction  over  prosecution  of  wbite  for  offense 
«u  Indian  reservation;  Goodaon  v.  United  States,  7  OkL  123,  131, 
54  Pac.  425,  427,  upholding  jurisdiction  of  territorial  court  sitting 
with  powers  of  federal  court  over  prosecution  for  adultery  committed 
on  Indian  reservation  by  one  not  an  Indian. 

Distinguished  in  Buster  v.  Wright,  135  Fed.  952,  68  C,  C,  A.  505, 
neither  Creek  agreement  of  1901,  nor  establishment  of  townsites, 
nor  sale  of  lota  to  noncitizens  of  Creek  nation  prohibits  Interior 
Department  from  closing  unlawful  business  of  noncitizcns  who  refuse 
Co  pay  permit  tax. 

8yl.  4  (IX,  243).    Liability  of  officers  for  acta. 

Approved  in  Indian  Land  Ik  Trust  Co.  r,  Shoenfelt,  135  Fed.  486, 
68  C.  C.  A.  ld&,  federal  court  in  Indian  territory  canoot  enjoin 
Indian  agent  from  threatening  to  evict  lessee;  O'Heilly  De  Camara 
V,  Brooke,  135  Fed.  387,  holding  military  governor  of  Cuba  liable 
in  damages  to  Spanish  subject  who  was  granted  perpetual  slaughter 
franchise  in  Havana,  and  which  governor  abolished;  Elgin  Nat,  Watch 
Co.  V.  Loveland,  132  Fed.  46,  corporation  is  not  indispensable  party 
to  suit  for  unfair  competition  against  individuals,  thongh  defendants 
are  charged  with  having  fraudulently  assumed  corporate  name. 

IMS  U,  S.  210-214,  24  L.  409,  EADICH  v.  HUTCHIN8, 

SyL  2  (IX,  244).     Contracts— Duress  defined. 

Approved  in  Newhall  v.  Jordan,  149  Fed.  589,  importer  entering 
goods  and  purchasing  J  nternal  revenue  stamps  without  protest  cannot 
recover  tax,  though  goods  not  lawfully  taxable;  Burnes  v.  Bumes, 
132  Fed.  493,  upholding  family  settlement  made  under  threat  by 
surviving  partner  to  administer  estate  as  survivor  unless  corporation 
formed  and  stock  divided j  Lippincott  v.  Supreme  Council  A.  L.  H., 
130  Fed.  484,  where  beneficial  society  illegally  reduced  payments 
on  certificates  and  levied  assessments  on  reduced  amount,  and  member 
tendered  assessment  at  former  rate,  but  on  its  refusal  paid  under  new 
rate  under  proteat|  be  could  rescind  contract  and  recover  payment 
52 
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made  prior  to  change;  Foote  v.  De  Poy,  126  Iowa,  372,  106  Am.  8U 
Bep.  365,  102  N.  W.  114,  68  L.  E.  A.  302,  where  divorced  wife,  having 
custody  of  children,  obtained  appointment  of  guardian  for  him,  claim* 
ing  he  was  incompetent,  and  by  agreement  thereafter  proceedings 
dismissed  and  he  conveyed  most  of  his  property  for  benefit  of  chil- 
dren, transaction  avoidable  by  his  heirs  after  death;  First  Nat.  Bank 
v.  Sargent,  65  Neb.  607,  91  N.  W.  599,  59  L.  B.  A.  296,  where  one  con- 
veyed land  by  de«d  absolute  as  security  for  loan  by  bank  and  when 
he  was  financially  embarrassed  bank  denied  his  interest  and  he  found 
advantageous  purchaser  but  bank  refused  to  release  unless  large 
bonus  paid,  payment  of  bonus  was  under  duress;  Kilpatrick  ▼.  Ger- 
mania  Life  Ins.  Co.,  183  N.  Y.  170,  111  Am.  St.  Rep.  727,  75  N.  E. 
1126,  2  L.  B.  A.  (N.  S.)  574,  where,  on  default  in  payment  of  inter- 
est on  mortgage,  mortgagee  sued  to  foreclose  and  mortgagor  tendered 
principal  and  interest  and  was  informed  that  foreclosure  dismissed 
and  mortgagee  demanded  bonus  which  mortgage  provided  in  case  pay- 
ment made  before  maturity,  payment  of  bonus  is  involuntary. 

95  U.  8.  214221,  24  L.  384,  BOEMEB  ▼.  SIMON. 

Syl.  5  (IX,  245).    Patents — Evidence  of  prior  use — Notice. 

Approved  in  Drewson  ▼.  Hartje  Paper  etc.  Co.,  131  Fed.  739,  65 
C.  C.  A.  548,  in  absence  of  objection,  date  of  invention  is  presumed 
to  be  date  of  application  for  patent. 

95  U.  8.  221-227,  25  L.  355,  EX  PABTE  SOUTH  AND  NOBTH  ALA- 
BAMA  BAILBOAD. 

Syl.  2  (IX,  246).    Cross-bill  is  auxiliary. 

Approved  in  Blythe  Co.  v.  Bankers'  Inv.  Co.,  147  Cal.  92,  93,  81 
Pae.  285,  decree  pro  confesso  on  cross-bill  may  be  vacated  on  mo- 
tion after  adjournment  of  term. 

Syl.  4  (IX,  246).    Assignor  pendente  lite  may  continue  suit. 

Approved  in  Sykes  v.  Beck,  12  N.  D.  252,  96  N.  W.  846,  permit- 
ting appeal  by  original  party  though  he  has  sold  subject  matter  of 
action  pendente  lite. 

Syl.  5  (IX,  246).    Mandamus  to  compel  allowance  of  appeaL 
See  98  Am.  St.  Rep.  893,  note. 

95  U.  S.  232-242,  24  L.  443,  CHARTER  OAK  INSURANCE  CO.  n 
RODEL. 

Syl.  1  (IX,  246).  Insurance — Objection  to  sufficiency  of  proofs  of 
loss. 

Approved  in  Aetna  Life  Ins.  Co.  v.  Milward,  118  Ky.  732,  82  S.  W. 
368,  following  rule;  Noyes  v.  Commercial  Travelers'  etc.  Ace.  Assn.,. 
190  Mass.  182,  76  N.  E.  666,  decision  of  directors  of  accident  in- 
surance policy  that  proofs  of  injury  are  not  satisfactory  is  not  coa» 
elusive. 
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Byl.  3  (IX,  247).    Insurance — Sufflciencj  of  proofs  of  loss. 
Approved  in  Lyon  t.  United  Moderns,  148  Cal.  473^  83  Pae.  806» 
Applying  rule  in  action  on  mutual  benefit  certificate. 

95  U.  a  242  251,  24  L.  473,  LYCOMIKQ  ETC.  INSURANCE  CO.  v. 
HAVEN. 

SyU  7   (IX,   249).    InBuraoce— Unconditionnl   ownersliip* 
Approved  in  Medley  v.  German  Alliance  Ins.  Co.,  55  W.  Vs.  364, 
47  S.  E.   110,  elaiiBe  in  policy  providing  for  unconditional   and   sole 
ownership  not   violate  because  insured  bad  only  life  estate   encum* 
bered  by  deed  of  tfuat. 

95  U.  8.  252  259,  24  L.  444,  MILNEB  ▼.  MEEK. 

SyL  1  (IX,  249).    Bankruptcy  a^asignee's  petition  to  adjust  liens. 

Disting'uished  in  In  re  Scherber,  131  Fed.  124,  where  petition  of 
bankruptcy  trustee  to  recover  preference  by  summary  proceedings 
eontained  no  allegation  that  respondent's  claim  was  merely  color- 
able and  respondent  objected  to  form  of  proceeding,  bankruptcy 
court  could  only  proceed  by  plenary  Buil. 

95  U.  S.  259-266,  24   L.   495,  CENTBAL  COLORADO  IMP,   CO.   ▼, 
COMMISSIONERS  OP  PUEBLO  CO. 

SyL  1  (IX,  250),  Confirmation  of  grant — Paymeot  of  coats- 
Taxation. 

Approved  in  Delinquent  Tax  List  v*  Territory  of  Arizona,  4  Ariz. 
188j  37  Pac.  370,  39  Pac.  328,  tax  on  unconfirmed  Mexican  grant  ia 
valid;  Catron  v.  Laughlin,  11  N.  M.  632,  72  Pac.  32,  where  New- 
Mexico  Surveyor  General  recommended  confirmation  of  Mexican, 
grant  without  limitation  as  to  quantity,  and  Congress  confirmed  it  a» 
recommended,  title  is  valid  as  to  all  land  claimetl. 

Distinguished  in  Territory  ▼.  Delinquent  Taxpajera,  12  N.  M.  70, 
73  Pac.  624,  Mexican  grant  taxable  though  grant  submitted  for  eon- 
firmation  and  patent  not  yet  issued. 

95  U.  a  269-274,  24  U  410,  INSURANCE  CO.  v.  DUTCHER. 
Syl.  2  (IX,  250).  Insurance — ^Receipt  of  note  for  premium. 
Cited  in  Union  etc.  Life  Ina.  Co.  v,  Loughmiller,  33  Ind.  App.  313, 

fi9  N,  E.  265,  arguendo. 

Syl.  4  (IX,  251).     Interpretation  of  agreement  by  parties. 

Approved  in  Seymour  v.  Warren,  179  N.  Y.  6,  71  N.  E,  261,  eOB- 
itniing  agreement  between  land  owner  and  real  estate  broker  by 
which  latter  agreed  to  lake  cbarge  of  property^ 
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95  U.  S.  274-279,  24  L.  344,  KEYSTONE  BRIDGE  CO.  ▼.  PHOENIX 
IBON  CO. 

Syl.  2  (IX,  251).    Patentee  bound  bj  claim. 

Approved  in  Cortis  y.  American  Street  Lamp  etc.  Co.,  145  Fed. 
517,  Cortis  patent  No.  613,648,  for  electric  lamp,  not  infringed  bj 
device  of  Momand  patent  No.  781,613;  Cincinnati  By.  Supply  Co. 
▼.  American  Hoiit  etc.  Co.,  143  Fed.  325,  holding  Crosby  patent  No. 
388,840,  for  wire  rope  clamp,  limited  in  view  of  prior  act;  Pelton 
etc.  Wheel  Co.  v.  Abner  Doble  Co.,  141  Fed.  664,  construing  Kra«e 
patent  No.  633,962,  for  water-wheel  casing;  Avery  ▼.  J.  L  Case 
Plow  Works,  139  Fed.  886,  construing  Avery  patent  No.  650,771, 
for  double  mold  board  plow;  Jones  y.  Davis,  138  Fed.  62,  63,  70  C. 
C.  A.  558,  construing  Lattimore  patent  No.  415,720,  for  lantern  holder 
for  miners'  caps;  Lanyon  Zinc  Co.  y.  Brown,  1^9  Fed.  915,  64  C. 
C.  A.  344,  holding  Brown  patent  No.  471,264,  for  ore-roasting  furnace, 
not  infringed  by  device  of  Cappeau  patent  No.  691,112. 

Distinguished  in  Benbow-Brammer  Mfg.  Co.  y.  Simpson  Mfg.  Co., 
132  Fed.  615,  holding  Schroeder  patent  No.  535,465,  for  washing-ma- 
chine, infringed. 

95  U.  S.  279-285,  24  L.  431,  UNION  PACIFIC  B.  B.  CO.  ▼.  STEW- 
ABT. 

Syl.  3  (IX,  253).    Appellant  must  see  to  proper  record. 

Approved  in  In  re  A.  L.  Bobertshaw  Mfg.  Co.,  135  Fed.  223,  where 
parties  to  bankruptcy  appeal  do  not  agree  as  to  contents  of  ap- 
peal record,  it  is  duty  of  appellant  to  file  praecipe  pointing  out  speci- 
fically what  records  should  be  certified. 

95  U.  S.  289-294,  24  L.  496,  BECKWITH  y.  TALBOT. 

Syl.  1  (IX,  254).     Statute  of  frauds — Sufficiency  of  memorandum. 

Approved  in  Halsell  v.  Eenfrow,  14  Okl.  686,  78  Pac.  121,  constru- 
ing correspondence  and  telegrams  as  not  constituting  sufficient  mem- 
orandum of  agreement  to  sell  land  as  satisfies  statutes  of  frauds. 

95  U.  S.  294-296,  24  L.  436,  PEAESON  v.  YEWDALL. 

Syl.  3  (IX,  256).     Seventh  amendment  relates  to  federal  courts. 

Approved  in  Tilley  v.  Cox,  119  Ga.  870,  47  S.  E.  221,  upholding 
Civ.  Code,  1895,  §  5331,  authorizing  direction  of  verdict  where  there 
is  no  confiict  in  evidence. 

Syl.  4   (IX,  256).     Due  process — Condemnation  proceedings. 

Approved  in  Youst  v.  Willis,  5  Okl.  416,  49  Pac.  1014,  upholding 
Act  of  1895,  relating  to  appeals  from  justices'  courts,  and  providing 
for  entry  of  judgment  against  sureties  on  appeal  bond  on  motion, 
MM  to  bond  given  prior  to  enactment  of  statute. 


95  U.  8.  316-326  Kotes  on  U.  8.  Beports.  622 

95  U.  S.  816-319,  24  L.  479,  HABT  t.  UNITED  STATES. 

Syl.  1  (IX,  260).    United  States— Wrongful  acts  of  officers. 

Approyed  in  United  States  ▼.  Guest,  143  Fed.  458,  surety  on  dis- 
tiller's bond  not  relieved  from  liability  for  tax  on  spirits  lost  in 
distillery  warehouse  because  warehouse  was  in  charge  of  collector 
and  loss  occurred  through  negligence  of  custodian;  United  States 
▼.  Ennis,  132  Fed.  135,  failure  of  Treasury  Department  to  withhold 
part  of  payment  due  government  contractor  on  account  of  claim 
of  United  States  against  him  for  prior  breach  of  contract  does  not 
release  sureties  from  liability  for  such  claim;  Christie-Street  Com. 
Co.  V.  United  States,  129  Fed.  509,  statements  by  departmental  of- 
ficers to  claimant  pending  appeal  before  internal  revenue  commis- 
sioner that  claim  would  be  allowed  or  had  been  favorably  certified, 
do  not  estop  government  so  as  to  avoid  statute  of  limitation!. 

95  U.  S.  319-326,  24  L.  357,  SHIELDS  v.  OHIO. 

Syl.  2  (IX,  260).    Effect  of  consolidation  of  corporations. 

Approved  in  Anderson  ▼.  War  Eagle  etc.  Min.  Co.,  8  Idaho,  803, 
72  Pac.  674,  following  rule;  San  Antonio  Traction  Co.  v.  Altgelt, 
200  U.  S.  309,  50  L.  494,  26  Sup.  Ct.  261,  contract  exemption  from 
legislative  regulation  of  rates  possessed  by  street  railway  chartered 
prior  to  Texas  Const.  1876,  Bill  of  Bights,  §  17,  is  lost  by  foreclosure 
sale  and  acquisition  of  franchises  by  new  corporation;  Walsey  v. 
Chicago  etc.  By.  Co.,  147  Fed.  614,  where  railroad  formed  by  con- 
solidation of  corporations  from  Iowa  and  Illinois,  it  could  not  re- 
move suit  brought  in  court  of  either  state;  Gladding  v.  St.  Matthews 
Church,  25  B.  I.  634,  105  Am.  St.  Rep.  904,  57  Atl.  863,  65  L.  B.  A. 
225,  where  testatrix  bequeathed  property  to  church  for  mutes,  but 
before  her  death  church  corporation  consolidated  with  another,  though 
department  of  consolidated  corporation  carried  on  same  work  as  old 
church,  consolidated  corporation  does  not  take  bequest. 

Distinguished  in  Lee  v.  Atlantic  etc.  R.  Co.,  150  Fed.  790,  constru- 
ing contract  between  corporations  as  merger  and  not  consolidation. 

Syl.   3    (IX,   262).     Consolidation    of   corporations — Exemptions. 

Approved  in  Rochester  v.  Rochester  By.  Co.,  182  N.  Y.  118,  74  N. 
E.  959,  70  L.  B.  A.  773,  where  street  railway  was  by  statute  ex- 
empt from  expense  of  repairing  between  tracks,  exemption  did  not 
pass  to  lessee. 

Syl.  5   (IX,  262).     Reserved  right  to   amend  corporate  charter. 

Approved  in  Chicago  v.  Cicero,  210  111.  298,  71  N.  E.  359,  uphold- 
ing Kurd's  Rev.  St.  1901,  p.  347,  §  26,  providing  for  furnishing  of 
water  by  city  owning  its  own  waterworks  to  adjacent  city  not  own- 
ing own  system. 

Distinguished  in  Omaha  Water  Co.  v.  City  of  Omaha,  147  Fed. 
68,   municipal   contract   to   suspend   for    twenty-five   years   power   of 
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-citj  to   regulate  water   rates  in   conaideration   of   eonstructioD   and 
maintenance  of  waterworks  is  not  tmreasonable. 

95  U.  S,  326-333,  24  K  387,  GLOBE  MUTUAL  INSUEANCE  CO.  v* 
WOLFE. 

Sjl.  5  (IX,  264).  Betention  of  premiums— Batifleation  of  agent's 
■acts. 

Approved  in  Morgan  v,  Kortbwestern  Nat,  Life  Ins.  Co.,  42  Wash. 
14,  84  Pac.  413,  following  rule. 

Sjh  7  (IX,  264).  Insurance — ^Knowledge  of  agent  accepting  pre- 
iniums. 

Approved  in  German-American  Ins.  Co.  ▼.  Teagley,  163  lud.  666, 
Tl  N.  E,  903j  in  action  on  fire  policy  defended  on  ground  that  policy 
"was  void  because  property  was  encumbered,  reply  tbat  agent  who 
wrote  policy  knew  of  encumbrance  was  sufficient;  Farmers*  etc.  Ins. 
•Co,  V.  Jackman,  35  Ind.  App»  15,  73  K.  E.  735,  where  insured  owned 
property  in  fee  simple  at  time  of  insurance  and  ratified  insurer  of 
transfer  to  sou,  in  which  insured  retained  life  estate,  and  after- 
ward insurance  readjusted  and  insurer  notified  of  condition  of  title 
4ind  insured  paid  premiums  under  policy  declaring  that  policy  on 
property  not  owned  in  fee  simple  was  void,  condition  waived;  Aetna 
Life  Ins,  Co.  v.  Fallow,  110  Tenn.  733,  735,  77  S.  W.  940,  where  ac- 
cident policy  provided  that  there  should  be  no  insurance  unless  pre- 
miums paid  prior  to  accident^  but  by  agreement  between  insured  and 
general  agent  former  held  premiums  until  collector  called,  insurer 
estopped  to  deny  liability. 

Syl*  8  (IX,  205).    Insurance — Doctrine  of  waiver. 

Approved  in  Williams  v*  Neely,  134  Fed.  10,  69  L.  E.  A.  232,  67 
V,  C.  A.  171,  purchaser  for  value  from  creditor  of  obligation  of 
debtor,  who  obtains  latter 's  note  payable  to  himself  as  evidence  of 
-obligation f  debtor  does  not  waive  right  to  plead  defenses  available 
against  origifial  obligation;  Suprenie  Lodge  K.  of  H.  v.  Jones,  35 
Ind.  App.  129,  69  N.  E.  721,  applying  rule  in  action  as  benefit  «^ertifi- 
cate  where  financial  recorder  of  local  lodge  accepted  pavtneDt  of  as- 
sessments past  due;  Parsons  v.  Lane,  97  Minn.  105,  106  N.  W.  488, 
applying  rule  to  condition  in  policy  as  to  title;  Collins  v.  Metropolitan 
Life  Ins.  Co,,  32  Mont.  343,  345,  108  Am.  St.  Eep.  578,  80  Pac.  612, 
»613,  where  policy  provided  that  forfeitures  for  nonpayment  of  pre- 
mium were  waivable  only  in  writing  by  officer  of  company,  agree- 
ment of  insured  with  agent  to  extend  time  for  payment  is  not  bind- 
ing on  insurer,  though  other  payments  had  been  waived  by  latter; 
Thompson  v.  Travelers'  Ins.  Co,,  13  N,  D.  451,  101  N.  W.  &02,  ac- 
ceptance of  first  premium  by  insurer  without  knowledge  of  insured's 
health  does  not  estop  it  from  setting  up  breach  of  fomlition;  Dem- 
ing  Inv.  Co,  v.  Shawnee  Ins,  Co.,  16  Okl.  11,  83  Pac.  921,  though  agent 
^wrote    application    knowing    ii    misstated    facts^    insurer    not    bound 
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thereby  where  it  never  knew  facts  and  agent  not  authorized  to  waive 
conditions;  Aetna  Life  Ins.  Co.  v.  Fallow,  110  Tenn.  730,  77  S.  W^ 
939,  where  accident  policy  provided  that  there  should  be  no  insur* 
ance  unless* premiums  paid  prior  to  accident,  but  by  agreement  be- 
tween insured  and  general  agent  former  held  premiums  until  col- 
lector called,  insurer  estopped  to  deny  liability. 

Syl.  9  (IX,  265).    When  waiver  claimable  by  insured. 

Approved  in  Gish  v.  Insurance  Co.  of  North  America,  16  Okl.  73^ 
74,  87  Pac.  873,  874,  considering  question  of  waiver  of  iron-safe  clause 
in  fire  policy;  Aetna  Life  Ins.  Co.  ▼.  Fallow,  110  Tenn.  739,  77  S- 
W.  942,  applying  rule  where  subagent  of  general  agent  of  accident 
company  collected  policy  after  maturity. 

Syl.  10  (IX,  266).    Insurance — Bestrictions — Acts  of  agent. 

Distinguished  in  Medley  v.  German  etc.  Ins.  Co.,  55  W.  Va.  351,. 
47  S.  £.  105,  restrictions  in  policy  as  to  authority  of  agent  as  to* 
waiver  do  not  apply  to  conditions  relating  to  inception  of  policy. 

95  U.  S.  342-346,  24  L.  412,  MEBCHANTS'  NAT.  BANK  v.  COOK. 

Syl.  1  (IX,  267).  Bankruptcy — Beasonable  cause  to  believe  in- 
solvent. 

Approved  in  Capital  Nat.  Bank  v.  Wilkerson,  36  Ind.  App.  474,, 
483,  75  N.  E.  839,  842,  and  Stevenson  v.  Milliken  etc.  Co.,  99  Me. 
327,  59  Atl.  475,  both  foUowing  rule;  In  re  Moody,  134  Fed.  633^ 
where  retailer  within  four  months  of  bankruptcy  transferred  goods 
to  firm,  which  paid  his  debt  to  bank  of  which  partners  were  stock- 
holders, and  who  transferred  to  him  farm,  title  to  which  taken  in 
wife's  name,  transfer  was  void;  Crandall  v.  Coats,  133  Fed.  969,. 
holding  preferred  creditor  charged  with  notice  of  bankrupt's  in- 
solvency at  time  of  conveyance;  In  re  Goodhile,  130  Fed.  473,  fact 
that  indebtedness  of  retailer  to  wholesaler  is  past  due  when  pay- 
ment made  does  not  give  creditor  cause  to  believe  debtor  insolvent 
and  that  it  was  intended  as  preference. 

95  U.  S.  347-354,  24  L.  596,  SESSIONS  v.  JOHNSON. 

Syl.  1  (1%  267).    Judgment  against  one  joint  debtor  as  bar. 

Approved  in  Blythe  v.  Cordingly,  20  Colo.  App.  514,  80  Pac.  497^ 
judgment  on  firm  debt  where  service  is  had  on  less  than  all  of  part- 
ners bars  subsequent  action  against  partners  not  served. 

'    Syl.  3   (IX,  267).    Joinder  of  wrongdoers. 

Approved  in  Shane  v.  Butte  Elec.  By.  Co.,  150  Fed.  809,  where- 
complaint  in  state  action  states  joint  cause  against  nonresident  cor- 
poration and  resident  servant,  denial  of  joint  negligence  in  cor- 
poration's removal  petition  is  insufficient;  Knuth  v.  Butte  Elec» 
By.  Co.,  148  Fed.  74,  refusing  removal  of  action  against  railway  com- 
pany and  servant  for  joint  negligence  causing  injury,  where  fraudu- 
lent joinder  not  alleged  and  proven. 
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05  tJ.  S.  300-372,  24  L,  416,  CASS  COUNTY  v.  JOHNSTON, 
Syl,  1  (IX,  268).  Hequirement  of  majority  of  legal  voters. 
Approved  in  Sharp  v.  George,  5  Ariz*  68,  46  Pac.  213,  applying 
nile  in  construing  Lawa  18tb  Asaem.  Act  No.  32,  relating  to  estab- 
lishment of  nnion  high  school;  dissenting  opinion  in  Bice  v.  Pal- 
mer, 78  Ark.  453,  96  S.  W.  403,  majority  holding  tinder  Kirby*8 
Big.,  §  718,  majority  of  electors  voting  at  election  necessary  to  pass 
constitutional  amendment. 

Distinguished  in  Knight  v.  Shelion,  134  Fed.  427,  433,  under 
Const.  Ark,,  art,  19,  §  22,  approval  of  conatitutional  amendment 
by  majority  of  electors  voting  on  anch  proposition  is  not  auificient 
unless  they  constitute  majority  of  those  voting  at  election. 

Syl  2  (IX,  269).    Electors  not  voting  presumed  to  assent. 

Approved  in  Law  v.  San  Francisco,  144  Cal.  395,  77  Pac.  1019, 
under  8an  Francisco  Charter  Act  12,  g  4,  relating  to  elections  for 
nuhlic  improvement  bonde,  favorable  two-thirds  vote  of  all  votes 
cast  at  election  ia  re^juired;  Murdock  v.  Strange,  90  Hd.  110,  57 
Atl.  630,  where  on  election  of  city  officer  by  council  there  was  one 
blank  ballot,  such  ballot  cannot  be  counted  in  summing  up  total, 
majority  of  which  must  be  received  to  be  elected;  dissenting  opin- 
ion  in  Eice  v.  Palmer,  78  Ark.  450,  96  S,  W.  401,  majority  holding 
under  Kirby's  Dig.,  g  718,  majority  of  electors  voting  at  election 
Beeessary  to  pass  constitutional  amendment. 

Syl.  5  {IX,  270),     Mandamus—Tax  levy  to  pay  bonds. 

Approved  in  Kuccra  v.  West  Chicago  Park  Commrs,,  221  BL  493. 
77  N.  E.  914,  where  bonds  issued  by  town  to  park  commiasioners  and 
money  went  into  park  treasury,  indebtedness  was  that  of  park  board 
and  not  of  town,  and  park  board  could  issue  further  bonds  under 
Laws  1905,  p.  340. 

PistinguiBbed  in  Folsom  v.  Greenwood  Co.,  130  Fed.  734,  county 
in  South  Carolina  is  not  liable  on  bonds  issued  by  township  before 
county  created,  whore  township  was  formerly  part  of  another  county 
which  was  dissolved, 

95   U.   8.    380-390,   24   L.   499,  MUTUAL  BEN.   LIFE   INS.   CO.    v. 
HIGGINBOTHAM. 

Syl.    1    (IX,  271),     Life^ — KepreseBtationa  as   to   health — Date. 

Distinguished  in  Kerr  v.  Union  Marine  Ins.  Co.,  130  Fed.  418,  64 
C,  C.  A.  617,  where  in  November  insured  told  insurer  bark  had  not 
sailed,  and  on  December  12th  insured  instructed  broker  to  procure 
iuBurance  but  did  not  say  she  had  sailed  on  December  4th,  and  policy 
issued,  policy  was  void. 
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8jL  8  (JX,  272).    Insaraiiee — ^Proofs  of  deatb  ai  adminloiis. 

Approyed  in  Aetna  Life  Ine.  Co.  ▼.  Milward,  118  Kj.  729,  82  8. 
W.  867,  in  aetion  on  aeeident  poliej  Terdiet  of  eoioner'a  jarj  ia  not 
admiuible  on  iaaue  of  eanae  of  death. 

88  U.  a  891-401,  84  L.  481,  THOMPSON  t.  MAXWELL  LAUD 
GBANT  A  B.  00. 

Syl.  4  (DC,  278).    ConelnaiTeneM  of  eonsent  deeree. 

Approyed  in  Harding  ▼.  Harding,  198  U.  8.  835,  49  L.  1074,  85 
8np.  Ct.  679,  eonsent  deeree  for  aeparate  maintenanee  in  HUnois 
■ait  is  res  adjndieata  on  question  of  desertion  and  that  wife  was 
Hying  apart  from  husband  without  her  fault. 

95  U.  8.  407-418,  84  L.  503,  UNITED  STATE8  ▼.  GILLia 

8jl.  2  (IX,  274).    Assignment  of  elaims  against  goyemment. 

Approyed  in  Nutt  y.  E:nut,  200  U.  &  20,  50  L.  852,  26  Sup.  Ot. 
216,  illegality  of  clause  in  eontraet  for  proseeution  of  elaim  against 
United* States  making  payment  of  eompensation  for  seryiees  there- 
under a  lien  on  elaim  or  eyidenee  of  indebtedness  issued  therefor, 
does  not  inyalidate  proyision  for  payment  for  seryiees  of  pereentage 
of  amount  allowed;  Henningsen  y.  United  States  Fidelity  etc.  Oo., 
148  Fed.  818,  assiignment  by  public  eontraetor  of  elaim  against 
United  States  for  money  aeeruing  on  building  eontraet  ia  yoid. 

95.  U.  8.  418-425,  24  L.  487,  TUENBULL  y.  PAYSON. 

Syl.  6  (IX,  276).    Stockholder  on  books  presumed  owner. 

Approved  in  Louisyille  ete.  B.  B.  Co.  y.  Hart  Co.,  116  Ky.  198,  75 
8.  W.  290,  determining  time  of  accrual  of  interest  on  stock  subscrip* 
tion;  Farmers'  etc.  Nat.  Bank  y.  Mosher,  68  Neb.  729,  100  N.  W. 
135,  determining  ownership  of  stock  pledged  where  it  had  been  gar- 
nisheed  for  debt  of  pledgor. 

Distinguished  in  Chesapeake  etc.  By.  Co.  y.  Deepwater  By.  Co., 
57  W.  Va.  679,  680,  50  8.  E.  906,  books  of  private  corporation  are 
inadmissible  in  its  favor  in  action  by  stranger  respecting  title  to 
property  to  prove  that  acts  therein  recited  were  performed  at  time 
and  in  manner  therein  stated. 

95  U.  8.  425-433,  24  L.  453,  NEW  YOBK  LIFE  INS.  CO.  y.  DAVIS. 

Syl.  1  (IX,  277).    Insurance — ^Place  of  payment  of  premiums. 

Approved  in  Monahan  v.  Mutual  Ins.  Co.,  103  Md.  159,  63  AtL 
213,  5  L.  B.  A.  (N.  8.)  759,  where  life  policy  provided  that  it  should 
be  void  in  ease  insurer  had  other  policy  on  same  life  and  it  received 
premiums  for  same  years,  it  could  not  deny  validity  of  second  poliey 
because  of  other  policy  not  discovered  on  account  of  insurez's  sys- 
tem of  bookkeeping. 
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«5  U,  S,  439-443,  24  L.  506,  BALTIMOEE  &  POTOMAC  E,  E.  CO.  T. 
JONES. 

S7I.  1  (IX,  279)»     Negligence  defined. 

Approved  in  Morris  v,  Florida  Central  etc.  E,  B.  Co.,  43  Fla*  25, 
29  80.  545,  construing  Laws  1891^  c.  4071,  relating  to  care  required 
of  railroads;  Fuller  v,  Atlantic  Coast  Line  B.  Co,,  140  N,  C.  484, 
53  8.  E.  29S,  in  action  for  injury  to  horse  which  caught  cold  while 
kept  in  car  at  night,  instruction  that  if  carrier  had  stables  and 
knew  it  could  not  forward  horse  and  kept  it  in  car,  it  was  negli- 
gence,  is  erroneous;  Turrentine  v.  Wellington,  136  N.  C.  312,  48  8. 
E.  740,  appljing  rule  where  servant  engaged  in  blasting  injured  by 
rock  rolling  down  hill;  Klenk  v.  Oregon  etc.  E.  B.  Co.,  27  Utah,  431, 
76  Pac.  215,  applying  role  where  brakeman  pushed  trespasser  ofit 
train  while  it  was  going  at  over  twelve  miles  per  hour;  Mason  v. 
Post,  105  Va,  501,  54  S,  E,  313,  holding  motorman  negligent  where 
he  had  right  of  way  and  saw  oncoming  car  leave  only  turnout  but 
he  persisted  in  going  ahead;  Lopes  v,  Sahuque,  114  La.  1011,  38  So. 
813,  arguendo. 

SyL  4  (IX,  282) ♦     Negligence — Laborer  riding  on  locomotive. 

Approved  in  Williams  v.  Choctaw  etc,  E.  Co*,  149  Fed.  107,  fore- 
man of  switching  crew  working  with  engine  in  yard  and  injured  by 
slipping  off  of  defective  footboard  of  engine,  is  contributory  negli- 
gence; Tower  Lumber  Co.  v,  Brandvold,  141  Fed,  922,  holding  em- 
ployee of  lumber  company  riding  on  logging  car  instead  of  on  flat 
■car  with  other  men  guilty  of  contributory  negligence  though  fore- 
man permitted  him  to  ride  there;  Chicago  Great  Western  Ry,  Co. 
v,  Crotty,  141  Fed.  916,  applying  rule  where  brakeman  participated 
in  staking  of  car;  Demko  v.  Carbon  Hill  Coal  Co.,  136  Fed.  163,  69 
C.  C,  A.  74,  brakeman  on  logging  road  riding  on  floor  of  rear  of 
engine  instead  of  in  cab  is  guilty  of  contributory  negligence;  Badley 
v.  Columbia  By.  Co.,  44  Or.  345,  75  Fac.  217,  passenger  riding  on 
engine  of  freight  train  at  direction  of  engineer  instead  of  in  caboosa 
is  guilty  of  contributory  negligence;  Benson  v.  New  York  etc.  By. 
Co.,  26  B.  I.  407,  59  Atl.  80,  holding  brakeman  running  along  edgQ 
of  roof  of  car  instead  of  using  running  board  is  negligent  if  he  falls 
into  opening  cut  in  roof  for  ladder;  Kansas  City  etc.  B,  Co.  v.  Willi- 
ford,  115  Tenn,  116,  88  8.  W.  180,  one  riding  on  footboard  at  rear 
of  switch  engine  with  knowledge  of  foreman  is  contributorily  negli- 
gent where  he  was  killed  by  collision  though  engine  running  at  un* 
lawful  speed;  dissenting  opinion  in  Milbourne  v.  Arnold  Power  etc. 
Co.,  140  Mich,  325,  327,  330,  103  N.  W.  825,  827,  70  L.  B,  A.  600, 
majority  holding  employee  not  negligent  where  he  sits  outside  of 
house-car  to  watch  tools  and  on  being  warned  by  boss  so  stated  and 
latter  replied,  *'A11  right.'' 

Distinguished  in  K&ne  v.  Erie  E.  Co.,  142  Fed.  689,  fireman  killed 
by   collision   with  another   engine   not  guilty   of   contributory    negli- 
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genee  beeaase  he  was  on  running-board  cleaning  headlight  while  en- 
gine was  slowly  backing;  Ft.  Wayne  Traction  Co.  v.  Hardendorf, 
164  Ind.  407y  72  N.  E.  594,  passenger  on  crowded  street-car  stand- 
ing on  running-board  is  not  contributory  negligent  where  condue- 
tor  authorizes  him  to  stand  there;  Milbourne  v.  Arnold  Power  ete» 
Co.,  140  Mich.  322,  103  N.  W.  824,  70  L.  B.  A.  600,  where  employee 
of  electric  railway  took  seat  outside  of  house-car  to  watch  tools,, 
and  on  being  cautioned  by  boss,  so  stated  and  latter  said,  ''All 
right,"  employee  not  negligent;  Dunphy  v.  St.  Joseph  Stockyards 
Co.,  118  Mo.  App.  519,  95  S.  W.  305,  servant  injured  by  derailment 
of  switch-engine  whUe  riding  on  front,  seated  on  drawbar  with  one 
foot  on  footboard,  instead  of  standing  on  footboard,  is  not  negli- 
gent. 

Syl.  5  (IX,  283).    Contributory  negligence  bars  recovery. 
Approved  in  Crookston  Lumber  Co.  v.  Boutin,  149  Fed.  685,  hold- 
ing sawmill  employee  guilty  of  contributory  negligence. 

95  U.  8.  444-458,  24  L.  360,  WILLIAMS  v.  MOBBIS. 

Syl.  2  (IX,  284).    Tenant  estopped  to  deny  landlord's  title. 

Approved  in  First  Congregational  Church  v.  Terry,  130  Iowa,  518, 
107  N.  W.  307,  wife  of  life  tenant  occupying  premises  with  husband 
as  homestead   cannot  obtain  valid  tax   title   as  against  remainder- 


Syl.  3  (IX,  284)  I    Statute  of  frauds — Sufficiency  of  memorandum. 

Approved  in  Kane  v.  Luckman,  131  Fed.  618,  refusing  specific  per- 
formance of  oral  contract  for  purchase  of  cows  in  exchange  for 
farm;  Rosenwald  v.  Middlebrook,  188  Mo.  94,  86  S.  W.  211,  apply- 
ing rule  to  parol  contract  to  will  to  plaintiff  all  decedent's  prop- 
erty in  consideration  of  services  to  be  rendered;  Hall  v.  Misen- 
heimer,  137  N.  C.  188,  107  Am.  St.  Rep.  474,  49  S.  E.  106,  memoran- 
dum* of  contract  for  sale  of  land  not  good  as  against  vendee  unless 
it  shows  price  to  be  paid. 

95  U.  S.  459-465,  24  L.  525,  POUND  v.  TUBCK. 

Syl.  1  (IX,  285).     Commerce — State  regulation. 

Approved  in  United  States  v.  Union  Bridge  Co.,  143  Fed.  392,  up- 
holding 30  Stat.  1153,  requiring  alteration  of  bridges  over  naviga- 
ble waters  on  determination  of  Secretary  of  War  that  they  obstruct 
navigation;  Kansas  City  etc.  R.  R.  Co.  v.  Wiygul,  82  Miss.  231,  33 
So.  967,  61  L.  R.  A.  578,  upholding  state's  right  to  authorize  bridge 
over  navigable  stream. 

Syl.  2  (IX,  287).     Commerce — State  authorization  of  boom  on  river. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Illinois,  200  U.  S.  592,  50  L. 
609,  26  Sup.  Ct.  341,  upholding  imposition  on  railroad  of  entire  cost 
of  removing  and  rebuilding  bridge  made  necessary  by  improvement 


Notes  on  U^  8.  Beports. 


D5  U.  S.  405-474 


of  chaniiel  bj  draiiiago  commissioners  acting  under  Illinois  drain- 
age act  of  1885;  Marrigault  v.  Springs,  19&  U*  S,  478,  50  L.  278,  26 
8up.  Ct.  127^  statute  may  aulhorize  construction  of  dam  across 
navigable  river  to  drain  lowlands. 

95  U,  8.  465-474,  24  K  527,  HANNIBAL  ETC,  E.  B.  CO.  v.  HUSEN, 

ByL  1  (IX,  2S7).  Interstate  commerce— Exclusive  congressiotial  reg- 
ulation* 

Approved  in  Tladley  Dean  Plate  Glass  Co.  t.  Highland  Glass  Co., 
143  Fed.  244,  Missouri  antitrust  act  does  not  applj  to  contract  for 
«ale  of  goods  to  be  manufactured  bj  vendor  in  another  state  and 
delivered  to  vendee  in  Missouri;  Kipp  v.  Gates,  126  Wis.  572,  105 
N.  W.  949,  arguendo. 

SjL  4   (IX,  289).    Scope  of  police  power. 

Approved  in  Chicago  etc.  By,  Co.  v.  Dlinois,  200  U.  8.  584,  592, 
50  L,  606,  609,  26  Sup.  Ct.  341,  upholding  imposition  on  railroad  of 
entire  cost  of  removiog  and  rebuilding  bridge  made  necessary  by 
improvement  of  channel  by  drainage  commissioners  acting  under 
Illinois  drainage  act  of  1885;  California  Reduction  Co.  v.  Sanitary 
Beduction  Works.  199  U.  8.  319,  50  L,  210,  26  Sup.  Ct.  100,  uphold- 
ing city  ordinance  requiring  all  garbage  to  be  delivered  at  speciied 
crematory  to  be  there  cremated  at  expense  of  remover;  Jacobson  v. 
Massachusetts,  197  U,  8.  25,  26,  28,  49  L.  649,  650,  25  Sup,  Ct.  358, 
upholding  MassachuBctts  compulsory  vaccination  act;  State  v.  Durein, 
70  Kan.  22,  80  Fac.  990,  upholding  anti-liquor  law;  State  v.  Brown, 
37  Wash,  100,  107  Am.  St.  Rep.  798,  79  Pac.  636,  68  L.  R.  A.  889, 
holding  void  Laws  1891,  p.  314,  recgiutring  examination  by  and  license 
for  dental  board  before  one  may  run,  own  or  manage  dental  office, 
at  distinguished  from  actual  practice  of  dentistry.  See  103  Am.  St, 
Bep.  868,  869,  871,  notes. 

SyL  7  (IX,  292).     Commerce— Prohibiting  importation  of  cattle. 

Approved  in  Pabst  Brewing  Co.  v.  Crenshaw,  198  U.  S.  38,  49  L. 
934,  25  Sup,  Ct,  552,  upholding  Missouri  statute  imposing  inspection 
fee  on  malt  li<)uor  shipped  from  other  states  and  held  there  for  sale 
and  eoDaumption.  See^  notes,  97  Am.  St.  Bep.  243,  246^  98  Am.  St. 
Bep.  606. 

Byl,  8  (IX,  293).     Commerce — Police  power. 

Approved  in  Pabst  Brewing  Co.  v,  Crenshaw,  198  Tf.  S.  39,  49  Ja, 
934,  25  Sup.  Ct.  552,  upholding  Missouri  statute  imposing  inspection 
fee  on  malt  liquor  shipped  from  other  states  and  held  there  for 
Bale  and  consumption;  McDonald  v.  Southern  Exp.  Co.,  134  Fed. 
288,  holding  void  8.  C,  act  of  1904,  .prohibiting  transportation  of 
■had  outside  of  state. 

Distinguished  in  Ex  parte  Boyce,  t7  Nev.  349,  75  Pac.  10,  65  L. 
B.  A.  47,  upholding  act  of  1903,  providing  for  «ight-hour  work  day 
iA  mines,  smelters  and  ore-mUla, 
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87L  8  (IX,  291).    Statutes — Effect  determinet  purport. 

Approved  in  Northern  Seeurities  Co.  v.  United  Btatei,  193  XT.  8. 
836,  48  L.  700,  24  Sup.  Ct.  436,  combination  of  stockholdert  in  com- 
peting interstate  railroads  to  form  stockholding  corporation  which 
should  acquire,  in  exchange  for  own  stock,  controlling  interest  In 
stock  of  each  railroad,  violates  anti-trust  act  of  1890. 

(IX,  287.)  Miscellaneous.  Cited  in  Christensen  ▼.  Metropolitan  8t. 
Bj.  Co.,  137  Fed.  712,  70  C.  C.  A.  657,  miscited. 

95  U.  a  474-485,  24  L.  508,  BBOWN  y.  SPOPPOBD. 

Union  Nat  Bank  y.  Neill,  149  Fed.  714,  where  note  presented  for 
discount  was  signed  on  face  bj  three  persons,  fact  that  name  of 
partnership  subsequently  adjudged  bankrupt  appeared  as  second 
signer  was  not  notice  to  discounter  that  firm  signed  only  as  soretx 
for  first  signer. 

87I.  2  (IX,  294).    Varying  notes  by  parol. 

Approved  in  Famham  Co.  v.  8outheastem  Const.  Co.,  144  Fed.  990^ 
in  action  on  written  eontract,  contemporaneous  verbal  agreement  add- 
ing term  to  contract  and  alleging  its  breach  by  plaintiff  is  no  de- 
fense; Payne  v.  Mutual  Life  Ins.  Co.,  141  Fed.  345,  contemporaneoos 
parol  agreement  that  note  need  not  be  paid  does  not  affect  bindin^^ 
effect  of  note;  Earle  v.  Enos,  130  Fed.  470,  parol  agreement  by  bank 
made  at  time  of  delivery  of  accommodation  note  and  its  discount 
by  bank  that  it  would  not  look  to  maker  but  solely  to  one  for  whose 
accommodation  made,  and  that  it  would  apply  thereon  eollateral  ae- 
curity,  is  no  defense. 

8yl.  8  (IX,  295).  One  appeal  from  two  judgments. 
Approved  in  Griswold  v.  Bender,  27  Nev.  377,  75  Pac.  162,  ajH 
peal  from  order  rejecting  claim  against  estate,  from  order  dismissing 
suit  of  appellant  against  estate  as  represented  by  attorneys  ad  litem 
and  sole  heir,  and  from  order  dismissing  suit  against  administrator, 
with  only  one  $300  undertaking,  dismissed  for  misjoinder. 

95  U.  8.  485-517,  24  L.  547,  HALL  v.  DE  CUIB. 

8yl.  2  (IX,  295).    Commerce — Equal  privOeges  to  passengers. 

Approved  in  Globe  Elevator  Co.  v.  Andrew,  144  Fed.  882,  883^ 
holding  void  Wis.  Laws  1905,  p.  37,  c.  19,  as  amended,  providing  for 
grading  and  weighing  of  grain  at  Superior  in  accordance  with  gradea 
BO  established;  Kavanaugh  v.  Southern  By.  Co.,  120  Ga.  63,  47  8. 
E.  527,  upholding  Civ.  Code,  1895,  §  2298,  making  connecting  roads 
responsible  only  untU  delivery  to  next  road,  and  that  last  company 
receiving  goods  in  good  order  shall  be  liable  to  consignee  for  dam- 
age; Hart  V.  State,  100  Md.  606,  608,  609,  610,  611,  612,  613,  614^ 
00  AtL  460,  461,  462,  463,  Acts  1904,  p.  186,  c.  109,  requiring  sepa- 
rate eoaehea  for  whites  and  blacks  and  making  it  penal  to  refuse 
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to  occupy  car  assigned  by  conductor  is  void  as  to  interstate  passen^ 
gers  bttt  valid  as  to  loeaL 

Distinguished  in  United  States  Express  Co.  ▼,  State,  164  Ind. 
206,  73  K.  E.  105,  upholding  Burns'  Ann,  St,  1901,  §  3312a,  requir- 
ing express  companies  lo  deliver  packages  to  persons  to  whom  same 
are  directed  within  limit  of  cities  having  specified  population. 

Sjl  3  (IX,  2d8).    Interstate  commerce  untraromeled. 

Approved  in  Southern  Ky,  Co.  v.  Greensboro  etc.  Coal  Co.,  134 
Fed.  91,  order  of  state  corporation  coramission  directing  railroad  to 
place  cars  loaded  with  coal  shipped  from  another  state  on  certain 
tracks  for  unloading  is  void, 

SyL  4  (IX,  293).     Equality  of  rights  to  negro  passengers. 

Approved  in  Board  of  Education  of  Kingfisher  v.  County  Commrs., 
14  OkL  332,  78  Pac.  458,  upholding  Act  1901,  p.  205,  requiring  crea- 
tion of  school  fund  for  erection  of  schools  for  blacks, 

95  U.  8.  517-527,  24  L.  440,  BEECH ER  ▼.  WETHEBBY. 
Syl.  2  (IX,  299).  Grants  to  states — Indians'  possessionn, 
Approved  in  Morris  v.  Bean,  146  Fed,  432,  determining  ripariaa 
rights  of  persons  acquiring  land  in  Crow  Indian  Beservation;  United 
States  V.  Tully,  140  Fed.  904,  holding  Innds  occupied  but  not  legally 
reserved  for  military  post  not  within  exclusive  federal  jurisdiction 
under  Montana  constitution;  8tate  t.  Jennings,  47  FJa.  325,  35  So. 
995,  congressional  acts  of  1850  and  1B57,  relating  to  swamp  lands, 
do  not  apply  to  sixteenth  sections  granted  to  Florida  by  act  of 
1845. 

95  U.  S.  551-557,  24  L.  456,  MORROW  v.  WHITNEY. 

8yl.  1  (IX,  301).     Confirmation  passes  government's  title. 
Approved  in  Qavigan  v.  Crary,  2  Alaska,  382,  where  public  land 
set  apart     for  military  purposes  by  War  Department,  and  it  is  fitted 
up  for  such  purposes,  and  military  remains  in  possession  until  formal 
abandonment  by  notice,  it  was  military  reservation. 

Syl.  4  (IX,  302),     Military  occupation  prior  to  confirmation. 
Approved  in  Gavigan   v.  Crary,   2   Alaska,  381,  where  public   land 
set  apart  by  War  Department  for  military  purposes,  and  it  is  fitted 
up  for  such  purposes  and  military  remains  in  possession  until  formal 
abandonment  by  notice,  it  was  military  reservation. 

95   U,   S.   557^559,    24   h,    490,   WEST   ST.    LOUIS   SAV.    BANK   t. 
SHAWNEE  COUNTY  BANK. 

Syl.  2  (IX,  302).     Banks — Accommodation  indorsement  by  casbier. 

Approved  in  First  Nat  Bank  v.  Anderson,  141  Fed.  928,  where 
national  bank  cashier  acting  as  plaintiff  ^s  agent  made  loan  to  third 
party^  taking  note  therefor  payable  to  bank  which  indorsed  it  to  plaia- 
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tiff  without  consideration,  latter  could  not  recover  from  bank; 
German  Say.  Bank  v.  Des  Moines  Nat.  Bank,  122  Iowa,  741,  98  N. 
W.  607,  resolution  of  bank  directors  authorizing  manager  to  make 
loans  to  members  of  board  on  their  indorsements  does  not  make  legal 
particular  loan  to  officer;  Hier  v.  Miller,  68  Kan.  264,  75  Pac.  78, 
63  L.  B.  A.  952,  where  bank  cashier  pays  debts  by  entering  amount 
thereof  as  credit  on  passbook  of  creditor,  and  permits  him  to  cheek 
out,  bank  niay  recover  of  creditor;  Northwestern  etc  Ins.  Co.  ▼. 
Lough,  13  N.  D.  603,  102  N.  W.  160,  deed  executed  by  cashier  of 
state  bank  to  himself  individually  is  void  in  absence  of  affirmative 
evidence  of  authority;  In  re  Troy  &  Cohoes  Shirt  Co.,  136  Fed.  427, 
arguendo. 

95  U.  S.  576-579,  24  L.  391,  UNION  PACIFIC  B.  B.  CO.  v.  DUBANT. 

Syl.  3  (IX,  305).    Conveyance  to  one  as  ''trustee'' — ^Notice. 

Approved  in  Sternfels  v.  Watson,  139  Fed.  507,  following  rule; 
Johnson  v.  Amberson,  140  Ala.  348,  37  So.  275,  applying  rule  where 
stock  certificate  issued  to  one  as  trustee. 

Syl.  4  (IX,  305).    Trustee  estopped  to  deny  beneficiary's  title. 

Approved  in  Patterson  v.  Hewitt,  11  N.  M.  42,  66  Pac.  565,  55 
L.  B.  A.  658,  statute  of  limitations  does  not  govern  question  of  laches 
in  seeking  to  enforce  trust. 

95  U.  S.  591-599,  24  L.  458,  GIVEN  y.  HILTON. 

SyL  1   (IX,  306).    Wills — Construction  to  prevent  intestacy. 

Approved  in  Durboraw  v.  Durboraw,  67  Kan.  143,  72  Pac.  567, 
will  devising  all  property  to  grandson  and  then  giving  particular  de- 
scription passes  after-acquired  property. 

Distinguished  in  Gallagher  v.  McKeague,  125  Wis.  119,  110  Am. 
St.  Bep.  821,  103  N.  W.  234,  where  will  disposed  of  all  realty  and 
made  different  bequests  of  personalty  and  then  bequeathed  all  house- 
hold furniture  and  effects,  words  "and  effects"  did  not  pass  per- 
sonalty not  specifically  bequeathed. 

Syl.  3  (IX,  306).    Wills — ^Particular  directions. 
Approved  in  Logan  v.  Cassidy,  71  S.  C.  205,  50  S.  E.  804,  applying 
rule  in  construing  residuary  clause  and  specific  bequests. 

Syl.  7  (IX,  307).    Wills — Specific  enumeration. 

Approved  in  Lindeke  v.  Associates  Bealty  Co.,  146  Fed.  638,  eon- 
struing  lease  of  realty  as  not  limiting  lessor's  right  of  forfeiture 
to  default  in  payment  of  rent,  but  extended  to  default  in  covenant  te 
build. 

95  U.  8.  600-618,  24  L.  461,  THE  WANATA. 

Syl.  2  (IX,  307).    Collision — Liability  of  stipulators. 

Approved  in  The  Southwark,  129  Fed.  171,  172,  173,  where  claim* 
ant  of  ship  contests  suit  in  rem  to  recover  damages  for  breach  of 
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contract,  decree  moat  be  entered  against  stipulators  to  extent  of  con- 
tract liability  and  against  elaimant  for  balance  of  interest  and  costs. 

SyL  10  (IX,  309).     Admiralty  appeal  carries  whole  fund. 

Approved  in  Perriam  v.  Pacific  Coast  Co.,  133  Fed.  144,  66  C.  C. 
A.  206,  sureties  on  stipulation  in  admiralty  for  release  of  libeled 
vessel  need  not  be  joined  in  appeal  by  claimant  tbough  decTe«  ia 
joint  in  form  against  claimant  and  sureties, 

95  U.  S.  628  637,  24  K  365,  TEBBY  v.  ANDERSON. 

Syl.  1  {IX,  310)*    Banks— Stockholder's  liability. 

Approved  in  Chilberg  v.  Siebenbaiim,  41  Wash.  666,  667,  670.  84 
Pac.  599,  600,  601,  applying  rule  and  holding  insolvent  corporation's 
■creditor  need  not  first  obtain  judgment  against  corporation  before 
suing  to  enforce  unpaid  stock  subscriptions;  Bennett  v.  Tborne,  36 
Wasb.  265,  270,  78  Pac,  940,  941,  68  L.  B,  A.  113^  action  against 
atockbolders  for  additional  Jiability  accrues  on  insolvency  of  bank 
and  is  enforceable  within  six  years, 

SyL  3  (IX,  310).     Change  in  limitation  statutes. 

Approved  in  Soper  v.  Lawrence  Bros.  Co.,  201  U,  8.  369,  370,  50 
L.  791,  26  Sup.  Ct.  473,  upholding  Me.  Pub.  Laws  1895,  c.  162,  barring 
action  by  former  owner  to  recover  wild  land  adversely  held  unless 
commenced  within  twenty  years  or  before  January  1,  1900;  Arbuckle 
V,  Kelley,  144  Fed.  278,  upholding  Ark.  Acts  1899,  p.  117,  providing 
that  nninclosed  lands  deemed  in  possession  of  one  paying  taxes  for 
seven  suceesstvo  years,  not  less  than  three  payments  to  be  subse- 
quent to  passage  of  act;  Sebauble  v.  Schulz,  137  Fed.  392,  393,  69 
C.  C.  A.  581,  upholding  Bev.  Codes  N.  D.  1899,  §  3491a,  providing 
for  creation  of  title  by  adverse  possession  of  ten  years  as  against 
one  who  at  time  of  act  bad  failed  for  nine  y^ars  to  assert  title - 
Lamb  v.  Powder  River  etc.  Stock  Co.,  132  Fed.  138,  439,  67  L.  B.  A. 
558,  65  C.  C.  A.  570,  holding  void  Colo.  Sess.  Laws  1895,  §  239,  as 
amended  in  1899,  prescribing  limitations  on  action  on  foreign  judg- 
ments; Fitzgerald  v.  Scovil  Mfg.  Co.,  77  Conn.  529,  60  Atl.  133,  uphold- 
ing Gen.  St,  1902,  §  1119,  prescribing  one  year  limitation  for  personal 
injury  actions  against  corporations  as  applied  to  existing  rights  of 
action;  Wooater  v.  Bateman,  126  Iowa,  554,  102  N.  W,  522,  upholding 
Acts  29th  Gen.  Asaem.,  p.  103,  c.  137,  prescribing  limitations  on  actions 
-on  judgments;  Semer  v.  Auditor  General,  133  Mich.  576,  95  N.  W. 
734.  Acts  1899,  No,  107,  §  131,  prescribing  six  months^  limitation  on 
actions  against  homestead  by  persons  claiming  under  government 
title,  bars  action  previously  accrued  not  brought  within  six  months 
after  act  took  effect;  State  Land  Commr.  v.  Auditor  General,  131 
Mich.  153,  91  N.  W.  155,  upholding  Pub.  Acta  1899,  No.  107,  providing 
that  suits  to  set  aside  title  of  homesteader  of  state  tax  lands  must 
ht  eonusenced  within  gix  months  of  passage  of  act;  Allan  t.  Peterson, 
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88  Wash.  603,  80  Pae.  851,  act  of  1899,  amending  Laws  1897,  p. 
136,  80  as  to  permit  tax  foreclosure  proceedings  after  three  yeara 
from  delinquency,  is  valid  as  applied  to  taxes  delinquent  at  date  of  it» 
passage;  Hoffmann  v.  Milwaukee  etc.  Light  Co.,  127  Wis.  83, 106  N.  W. 
810,  upholding  Laws  1897,  p.  678,  providing  that  no  action  for  per- 
sonal injury  is  maintainable  unless  notice  served  on  person  liable 
within  one  year  after  injury. 

Syl.  4  (IX,  311).    Change  of  remedy  or  forms  of  action. 

Approved  in  People  v.  Johnson,  185  N.  T.  229,  77  N.  E.  1167, 
upholding  Code  Civ.  Proc,  §  392,  authorizing  admission  of  statement 
of  child  under  twelve,  where  court  was  of  opinion  that  child  did  not 
understand  nature  of  oath,  but  was  intelligent  enough  to  justify 
reception  of  statement. 

8yl.  5  (IX,  312).    Change  in  limitation  statutes — Seasonable  time. 

Approved  in  Lamb  v.  Powder  Biver  etc.  Stock  Co.,  132  Fed.  441,. 
67  L.  B.  A.  558,  65  C.  C.  A.  570,  holding  void  Colo.  Sess.  Laws  1895,. 
p.  239,  as  amended  in  1899,  prescribing  limitations  on  actions  on  for- 
eign judgments;  Boss  v.  Boyal,  77  Ark.  325,  91  8.  W.  178,  Sand,  k  H. 
Dig.,  §  48X9,  requiring  actions  for  recovery  of  lands  sold  for  taxes  to 
be  brought  within  two  years,  applies  to  tax  deed  based  on  void  tax. 
sale.    See  111  Am.  St.  Bep.  459,  note. 

95  U.  S.  644-655,  24  L.  521,  NEW  OBLEANS  v.  CLABK. 

Syl.  3  (IX,  314).    Authorizing  payment  of  claim  against  city. 

Approved  in  Merchants'  Nat.  Bank  v.  East  Grand  Forks,  94  Minn. 
250,  102  N.  W.  704,  upholding  Laws  1903,  p.  695,  c.  382,  §  9,  validating 
municipal  improvement  warrants;  State  v.  Gunn,  92  Minn.  442,  lOO 
N.  W.  99,  upholding  Laws  1901,  p.  253,  c.  181,  legalizing  county  ordera 
issued  under  Laws*  1895,  e.  302,  which  had  been  declared  void,  and 
authorizing  county  commissioners  to  provide  for  their  payment;  City 
of  Guthrie  v.  Territory,  1  Okl.  197,  31  Pac.  193,  11  L.  B.  A.  418,. 
upholding  legislative  power  to  provide  for  payment  by  vUlage  cor- 
poration which  succeeds  provisional  municipal  organization  of  debts 
contracted  by  latter. 

Syl.  4   (IX,  315).    Liabilities  on  annexation  of  municipalities. 

Approved  in  Board  Co.  Commrs.  Greer  Co.  v.  Clarke,  12  Okl.  212,. 
70  Pac.  211,  where  municipal  corporation  dissolved  and  new  corpora- 
tion created  embracing  same  territory,  and  holding  taxable  property 
of  former,  it  is  liable  for  valid  debts  of  former. 

Syl.  5  (IX,  315).    Extent  of  state  taxation. 

Approved  in  Horton  v.  City  of  Newport,  27  E.  I.  288,  61  Atl.  761^ 
upholding  Laws  1900-01,  p.  110,  c.  804,  §  9,  requiring  payment  of  sal* 
aries  of  Newport  police  commissioners  from  city  funds. 
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ByL  6  (IX,  315),     Legislature  may  change  city'i  powers. 

Approved  in  Worcester  v,  Worcester  etc.  St.  By.  Co,,  196  U.  9,  549, 
49  L.  595^  25  Sup.  Ct  327,  city  camiot  set  up  obligation  clause  against 
abrogation,  by  statute,  with  consent  of  street  rail  way ,  of  contract  be- 
tween company  and  city  with  reference  to  paving  streets;  City  of 
Guthrie  v.  New  Vienna  Bank,  4  Okl.  197»  38  Pac.  5,  and  City  of 
Guthrie  v.  Territory,  1  OkL  193,  31  Pac.  192.  11  L.  B.  A.  418,  both 
upholding  legislative  power  to  provide  for  payment  by  village  cor* 
poratlon  which  succeeds  provisional  municipal  organization  of  debts 
contracted  by  latter, 

Syl.  8  (IX,  316).  Betroactive — Eequiring  payment  of  equitable 
claim. 

Approved  in  School  Dist.  No.  1  v.  School  Diat.  No.  7,  33  Colo.  47, 
7B  Pac.  691,  upholding  Seas.  Laws  1901,  pp.  133,  138,  as  ameoded 
in  1903,  relating  to  apportionment  of  property  of  certain  school  dis- 
trict; State  V.  Aberdeen,  34  Wash.  68,  74  Pac.  1024,  upholding  Scss. 
Laws  1903,  p.  26,  c.  24,  §  1,  declaring  that  state  not  barred  by  lim- 
itations even  under  existing  statutes,  as  applied  to  action  by  state  to 
recover  proportion  of  liquor  licensea  received  by  town. 

95  IT.  8.  655-660,  24  L.  535,  QBAND  TBUNK  BAILWAY  ▼.  STE- 
VENS. 

Syl.  4  (IX,  316).  Carriers— Stipulation  for  exemption  from  negli- 
gence. 

Approved  in  Ntckles  v.  Seaboard  etc.  By.,  74  S.  C.  133,  135»  136, 
54  8.  E.  265,  266,  267,  applying  rule  where  husband  agreed  to  go  to 
certain  point  to  testify  for  railroad  if  pass  given  for  Jiimself  and  wife, 
and  wife  injuiedj  McNeill  v.  Durham  etc.  B.  Co.,  135  N.  C.  704,  47 
S.  E.  773,  67  L.  E.  A.  227,  passenger  injured  while  riding  on  pass 
with  conditiotiB  printed  on  back,  which  violated  statute,  may  recover 
therefor;  Spngg  v.  Butland  B.  B.  Co.,  77  Vt.  357,  60  Atl.  146, 
carrier  cannot  relieve  itself  by  stipulation  in  contract  from  negli- 
gence  resulting  in  injuires  to  caretaker  of  cattle  riding  on  drover 'a 
paia. 

95  U.  S.  665-669,  24  L.  523.  CHUBB  v.  UPTON. 

Syl.  1  {IX,  318).     Estoppel  to  deny  italidity  of  incorporation. 

Approved  in  Beid  v.  Detroit  Ideal  Paint  Co,,  132  Mich.  530,  94 
N.  W.  4,  upholding  agreement  whereby  creditor  of  corporation  agrees 
to  take  new  stock  for  claim,  on  condition  stock  shall  be  increased  in 
certain  amount,  of  which  increase  specified  third  party  is  to  take 
balancei. 

Syl.  4  (IX,  319).     Liability  for  unpaid  stock  balance. 

Approved  in  In  ro  Bemington  etc.  Motor  Co.,  139  Fed.  776,  where 
manufacturing  corporation  contracted  with  board  of  trade  to  sell  h 
vhares  at  less  than  par  and  to  get  free  site  for  buildings,  and  faUy 
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paid-up  certificates  issued,  neither  board  nor  its  purchasers  liable  to 
further  assessments. 

95  U.  8.  670-673,  24  L.  538,  UNITED  STATES  v.  FOX. 

SyL  3  (IX,  320).    Bankruptcy — Punishment  of  violations. 

Approved  in  Curley  v.  United  States,  130  Fed.  11,  64  C.  C.  A.  369, 
construing  term  "defraud''  in  Bev.  St.,  §  5440,  punishing  conspiracy 
to  defraud  United  States. 

95  U.  S.  673-679,  24  L.  563,  FIBST  NATIONAL  BANK  v.  HABTFOBD 
FIBE  INS.  CO. 

Syl.  2  (IX,  320).  Insurance — Unintentional  overvaluation  in  ap- 
plication. 

Approved  in  Logan  y.  Provident  Sav.  Life  Assur.  Soc,  57  W.  Va. 
389,  50  S.  E.  531,  applying  rule  to  answers  to  questions  relating  to 
health  of  assured. 

Syl.  3  (IX,  321).    Insurance  policy  construed  against  insurer. 

Approved  in  Mutual  etc.  Ins.  Go.  v.  Doblin,  137  Fed.  554,  70  C.  C. 
A.  134,  where  application  for  life  policy  requested  answer  as  to  other 
life  insurance  which  was  given,  further  question  as  to  other  insurance 
which  was  answered  in  negative  did  not  call  for  disclosure  of  acci- 
dent policy;  Taylor  v.  Provident  etc.  Assur.  Soc,  134  Fed.  934, 
affirmed  in  Provident  etc.  Assur.  Soc.  v.  Taylor,  142  Fed.  713,  holding 
where  policy  gave  insured  thirty  days'  grace  in  payment  of  premium, 
notice  of  maturity  of  premium  reciting  that  unless  premium  paid 
before  due  date  policy  would  be  forfeited  did  not  deprive  insured 
of  grace;  American  Bonding  Go.  v.  Spokane  Building  etc.  Co.,  130 
Fed.  742,  65  G.  G.  A.  121,  construing  statement  that  employee  had 
not,  to  knowledge  of  employer,  been  defaulter,  as  not  warranty  so  as 
to  avoid  fidelity  bond;  O'Connor  v.  Grand  Lodge  A.  O.  U.  W.,  146 
Gal.  491,  80  Pac.  690,  and  Logsden  v.  Supreme  Lodge,  34  Wash.  673, 
76  Pac.  294,  both  applying  rule  to  benefit  insurance;  German- American 
Ins.  Go.  V.  Yeagley,  163  Ind.  659,  71  N.  E.  900,  where  insurer  issued 
policy  and  retained  premium  with  knowledge  through  agent  that  prop- 
erty encumbered,  it  waived  conditions  avoiding  policy  if  property 
encumbered  and  requiring  indorsement  of  waiver  on  policy;  Champion 
Ice  Mfg.  Co.  V.  American  Bonding  etc.  Co.,  115  Ky.  872,  103  Am.  St. 
Bep.  356,  75  S.  W.  199,  fidelity  bond  against  dishonesty  of  bookkeeper 
covers  loss  sustained  by  raising  checks;  Rayburn  v.  Pennsylvania  Cas- 
ualty Co.,  138  N.  G.  382,  107  Am.  St.  Rep.  548,  50  S.  E.  763,  accident 
policy  insuring  for  one  year  commencing  October  23,  1901,  and  ending 
October  23,  1902,  begins  and  ends  on  such  days,  though  not  delivered; 
Woodmen  of  the  World  v.  Gilliland,  11  Okl.  404,  67  Pac.  491,  con- 
struing benefit  society's  constitution  providing  for  forfeiture  of  cer- 
tificate if  member  become  intemperate  or  use  drugs  so  as  to  impair 
health  or  die  from  disease  resulting  from  intemperate  or  immoral 
habits;  Stinchcombe  v.  New  York  Life  Ins.  Co.,  46  Or.  322,  80  Pac 
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215,  where  policy  became  effective  July  24,  1S94,  and  two  yeara* 
premium  paid^  and  inBurcd  died  July  3,  1896,  without  having  paid 
premium  which  by  poHcy  waa  payable  May  5,  1896,  the  time  of  ap- 
p)icatioHj  forfeiture  not  effected  as  to  terra  for  whicb  premium  paid 
until  July  25,  1896;  Tucker  v.  Colonial  Fire  Ins.  Co.,  58  W.  Va.  36, 
51  8.  E.  88,  where  policy  running  for  one  year  requires  insured  to 
take  inventory  at  leaat  once  a  year,  assured  has  ont;  year  from  date 
of  policy  to  make  inventory;  dissenting  opinion  in  Atlas  Red.  Co.  v. 
New  Zealand  Ins,  Co*,  138  Fed.  611,  niajority  construing  **1ob3  pay 
able*'  indorsement  on  policy;  Pacific  Mutual  Life  Ins,  Co.  v.  Gal- 
braith,  115  Tenn*  483^  91  S.  W.  207,  arguendo.  See  98  Am.  St.  Eep. 
B45f  note. 

95  U.  S.  679-694,  24  L.  558,  PABEINGTON  v.  TENNESSEE. 

ByL  5  (IX,  325).     Taxation^ — Capital  stock  and  shares. 

Approved  in  Powers  v.  Detroit  etc.  By,  Co.,  201  U.  8.  560,  50  L. 
866,  26  Sup,  Ct,  556,  Mich.  Laws  1855,  p,  305,  §  9,  providing  that  street 
railway  shall  pay  annual  tax  on  its  capital  stock  in  lieu  of  other  taxes, 
created  contract  between  state  and  railway;  Wilkens  Co.  v.  Baltimore, 
103  Md.  313,  63  All.  565,  upholding  assessment  of  corporation's  per- 
sonalty permanently  located  in  state^  though  shares  of  stock  held  by 
residents  also  taxed. 

Syl.  6  (IX,  326).     Capital  stock  ia  trust  fund. 

Approved  in  Scottish  Union  etc.  Ins,  Co.  v,  Bowland,  196  IT.  8. 
526,  49  L,  626,  25  Sup,  Ct.  345,  bonds  in  which  foreign  insurance  com- 
pany is  required  to  invest  capital  stock  to  be  deposited  with  insurance 
superintendent  as  condition  of  doing  business  are  personal  property 
within  Ohio  Bev.  St.,  K  2744,  2730. 

Syl.  9  (IX,  326).    Charter  fixing  tax  in  lieu  of  others. 

Approved  in  People's  Sav,  Bank  v.  Layman,  134  Fed.  633,  In  assess- 
ing  property  of  savings  banks  under  Code  Iowa,  §  1322,  providing  that 
assessment  be  made  on  Block  shares,  fact  that  part  of  bank^s  assets 
consist  of  government  bonds  does  not  entitle  bank  to  deduction  of 
such  amount  J  New  York  v.  State  Board  of  Tax  Commrs.,  199  U.  S. 
42,  50  L.  77,  25  Sup.  Ct.  715^  arguendo.  See  105  Am.  St.  Eep.  703, 
note, 

95  U.  S.  697-703,  24  L.  642,  CHICAGO,  B.  I.  &  P.  B.  B.  CO.  ▼.  HOUS- 
TON, 

Syl.  I  (IX,  328).     Eailroad  crossings — Signals — Duty  to  listen. 

Approved  in  Carlson  v.  Chicago  etc.  By.  Co.,  96  Minn.  508,  105 
N,  W,  557,  Severy  v,  Chicago  etc.  By,  Co.,  6  Okl,  161,  50  Pac.  165, 
and  Woolf  y,  Wasbingtoa  etc.  Nav.  Co.,  37  Wash,  499,  79  Pac,  998, 
all  following  rulej  Bich  v.  Chicago  etc.  By.  Co.,  149  Fed,  84,  holding 
decedent  crossing  railroad  yards  on  dark  night  contributorily  negli- 
gent where  he  knew  engines  were  constantly  moving,  though  engine 
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wUeh,  while  backing,  stnick  him,  had  no  light  on  tender;  Ohieago  eta. 
By.  Go.  T.  Smithy  141  Fed.  031,  applying  role  where  engine  waa  nm* 
tting  at  prohibited  apeed;  Tower  Lumber  Co.  t.  Brandvold,  141  Fed. 
922,  holding  employee  riding  on  logging  ear  instead  of  on  flat  ear 
provided  for  men  guilty  of  negligence,  though  foreman  permitted  him 
to  ride  there;  Gipson  y.  Southern  By.  Co.,  140  Fed.  412,  applying  role 
where  one  killed  in  daytime  at  crossing  where  train  could  be  seen  for 
quarter  of  mile,  though  train  running  at  unlawful  speed;  Westerm 
Union  Telegraph  Co.  ▼.  Baker,  140  Fed.  810,  where  telegram  inform- 
ing plaintiff  of  father's  death  delayed,  but  she  learned  facts  prior 
thereto  and  had  time  to  catch  train,  but  did  not  do  so,  company  not 
liable  for  failure  to  attend  funeral;  Southern  By.  Co.  t.  Carroll,  188 
Fed.  642,  applying  rule  where  traveler  approached  crossing  at  night 
in  carriage  with  drawn  side  curtains;  Dishon  v.  Cincinnati  etc  By. 
Co.,  133  Fed.  478,  66  C.  C.  A.  345,  applying  rule  where  section-hand 
crushed  between  two  cars  on  siding  while  attempting  to  pass  between 
them;  St  Louis  etc  By.  Co.  v.  Johnson,  74  Ark.  876,  86  a  W.  284, 
whether  one  crossing  sidetrack  at  dusk,  and  who  was  struck  by 
backing  unlighted  train,  looked  and  listened  sufficiently  and  should 
have  seen  train,  was  for  jury;  West  v.  Northern  Pac  By.  Co.,  18 
N.  D.  228,  220,  100  N.  W.  255,  256,  applying  rule  where  plaintiff's 
servant  knowing  train  was  approaching  at  high  speed  trotted  homes 
across  track  at  place  where  view  of  train  obstructed;  Benson  v.  New 
York  etc.  B.  B.  Co.,  26  B.  L  407,  50  AtL  80,  where  space  in  top  of 
end  of  car  cut  out  to  allow  brakeman  to  use  ladder,  brakeman  running 
along  edge  of  top  of  ear,  instead  of  using  running-board,  and  falling, 
owing  to  opening,  is  negligent. 

Byl.  2  (IX,  330).    Bailroad  crossing— Failure  to  look  or  listen.    . 

Approved  in  Chicago  etc.  By.  Co.  v.  Andrews,  130  Fed.  72,  74,  64 
C.  C.  A.  399,  following  rule;  Northern  Pac.  By.  Co.  v.  Jones,  144  Fed. 
50,  applying  rule  where  plaintiff  injured  while  walking  along  railroad 
track;  Storrs  v.  Grand  Trunk  etc.  By.  Co.,  142  Mich.  381,  105  N.  W. 
766,  where  plaintiff,  on  approaching  crossing,  saw  steam  from  engine 
and  heard  whistle,  though  he  could  not  see  train,  whipped  up  horses 
to  cross,  he  was  negligent. 

Syl.  3  (IX,  332).    Negligence — ^Direction  of  verdict. 

Approved  in  Oklahoma  Gas  etc  Co.  v.  Lukert,  16  Okl.  421,  84  Pac. 
1084,  applying  rule  where  light  wires  broke  and  charged  telephone 
wires,  and  decedent  killed  by  contact  with  latter. 

Syl.  4  (IX,  333).    Instructions  on  assumed  facts. 

Approved  in  Louisville  etc.  B.  B.  Co.  v.  Satterwhite,  112  Tenn. 
207,  70  S.  W.  112,  following  rule;  Sparks  v.  Oklahoma  Territory,  146 
Fed.  873,  in  prosecution  for  larceny  where  evidence  showed  defendant 
paid  B.  for  cattle  vdth  draft  on  commission  house  payable  to  B.'s 
4Hrder,  and  latter  sent  draft  to  company  with  directions  to  place  pro* 
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eeeds  in  bank  to  his  credit,  admissioa  of  evidence  that  draft  could 
not  be  paid  without  indorsement  is  reversible  error. 

U5  U.  8.  704  709,  24  L.  586,  NEAL  v.  CLARK. 

8yL  3  (IX,  334).     Bankruptcy  discharge — ^^Fiduciary  debts. 

Approved  in  Bullia  v*  O'BeiriiG,  195  U.  S.  620,  49  L.  340,  25  Sup* 
€t.  118^  state  judgment  based  on  actual  fraud  of  bankrupt  is  not 
discharged  by  bankruptcy,  whatever  may  be  form  of  action;  Crawford 
V.  Burke,  195  U.  S.  189,  49  L,  152,  25  Sup.  Ct  9,  under  Bankr.  Act 
1898,  g  17,  subd.  4,  only  debts  created  by  fraud  of  bankrupt  while  he 
was  acting  as  officer  or  in  fiduciary  capacity  are  excepted  from  dis- 
charge in  bankruptcy;  Crosby  v.  Miller,  25  B.  L  176,  65  Atl.  329, 
discbarge  in  bankruptcy  releases  judgment  in  trover, 

95  U.  8.  710-714,  24  L.  544,  KELLY  v.  CALHOUK 

8yL  2  (IX,  336).     Acknowledgments — Personal  acquaintanesu 
See  108  Am,  St.  Rep.  566,  note. 

6yl.  4   (IX,  336).     Acknowledgment  by  corporation. 
See  103  Am.  St.  Rep.  574,  note. 

95  IT,  8.  714-748,  24  L.  565,  PENNOYEE  v.  NEFP. 

Syl.  2  (IX,  337).    Defects  in  affidavit  of  publication — Appeal. 

Cited  in  McFarlano  v.  Cornelius,  43  Or.  519,  73  Pac.  327,  arguendo. 

Syl.  6  (IX»  337).    Eegulation  of  conveyances — Land  in  other  state. 

Approved  in  Western  Union  Telegraph  Co.  v.  Pittsburg  etc*  Ry.  Co., 
137  Fed.  437,  in  federal  suit  for  specific  performance  of  right  of  way 
contracts,  it  is  immaterial  that  part  of  property  is  without  territorial 
jurisdiction* 

Syl.  8  (IX,  338).    Jurisdiction^N'on resident  having  no  property. 

Approved  in  Cough  ran  v,  Germain,  17  8.  D.  532,  97  N.  W.  744,  where 
defendants  are  jointly  and  severally  liable  on  note  on  which  judgment 
rendered  against  them  in  state  other  than  that  of  domicile  on  service 
by  publication^  finding  that  defendants  or  one  of  them  had  property 
within  juriEdiction  sustains  validity  of  judgment;  dissenting  opinion  in 
Jordan  V.  Chicago  &  Northwestern  etc.,  125  Wis.  591,  110  Am.  St.  Bep. 
865,  104  N.  W.  806,  1  L.  B.  A.  (N.  S.)  885,  majority  holding  under 
Rev.  St.  1898,  S  3819,  determination  of  county  court  that  decedent  left 
property  in  state  is  not  collaterally  attackable.  See  110  Am*  St.  Bep. 
m%  note. 

Syl.  9  (IX,  339).    Service  by  publication — Nonresidents. 

Kerns  v.  McAulay,  8  Idaho,  565,  69  Pac.  540,  following  rule;  Haddock 
▼,  Haddock,  201  U.  8.  567,  568,  50  L.  869,  26  Sup.  Ct.  525,  mere 
domicile  in  state  of  one  spouse  does  not  give  jurisdiction  to  render 
divorce  decree  enforceable  in  other  states  against  nonresident  defendant 
only  constructively  served;  New  Mexico  ?.  Baker^  196  U.  8.  444,  49 
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L.  545,  25  Sup.  Gt.  375,  ownership  of  lands  in  New  Mexico  by  railroad^ 
none  of  whose  offices  are  in  territory,  does  not  warrant  service,  in  per- 
sonal action,  on  president  while  passing  through  on  train;  Cella  Com. 
Co.  V.  Bohlinger,  147  Fed.  422,  holding  void  Kirby's  Ark.  Dig.,  S  835, 
authorizing  personal  judgment  against  foreign  corporation  on  service  on 
state  auditor;  Metropolitan  Rubber  Co.  v.  Place,  147  Fed.  95,  decree  in 
statutory  suit  for  dissolution  of  corporation  barring  all  claims  not 
presented  according  to  order  of  court,  does  not  bar  right  of  nonresident 
creditor  not  personally  served  to  sue  on  claim;  Kirk  v.  United  States, 
137  Fed.  755,  70  C.  C.  A.  187,  affirming  130  Fed.  337,  holding  where 
surety  on  bail  filed  in  federal  court  in  Georgia  resided  in  another  state 
during  pendency  of  proceedings  on  bond,  two  returns  nihil  are  not 
equivalent  to  personal  service;  Murray  v.  Strong,  2  Alaska,  519,  judg- 
ment in  Canada  court  against  resident  of  Alaska  on  process  served  on 
him  in  Alaska  is  void;  First  National  Bank  v.  Eastman,  144  CaL  490, 
103  Am.  St.  Rep.  95,  77  Pac.  1045,  judgment  on  personal  service  on  non- 
resident out  of  state  is  void  except  as  to  disposition  of  property  seized 
thereunder;  Proctor  v.  Proctor,  215  111.  277,  106  Am.  St.  Rep.  168,  74 
N.  E.  146,  69  L.  R.  A.  673,  where  defendant  in  divorce  is  not  served 
in  state  and  has  no  property  therein,  court  cannot  render  decree  against 
him  for  alimony  or  land  in  another  state;  Baker  v.  Jewell,  114  La.  736, 
38  So.  535,  court  of  domicile  of  marriage  may  render  divorce  decree 
against  nonresident  husband  on  constructive  service  but  render  decree 
for  costs  or  alimony;  Hildreth  v.  Thibodeau,  186  Mass.  84,  104  Am. 
St.  Rep.  560,  71  N.  E.  Ill,  where  owners  of  patent  were  nonresidents 
and  only  service  was  by  delivery  of  bill  and  order  of  notice  in  state  of 
residence,  and  they  appeared  specially  to  contest  jurisdiction,  court  could 
not  proceed  in  personam;  Silver  Camp  Mining  Co.  v.  Dickert,  31  Mont. 
496,  497,  78  Pac.  969,  970,  service  of  summons  by  publication  on  non- 
resident defendant  under  Code  Civ.  Proc,  §{  637,  638,  does  not  warrant 
judgment  in  personam  against  defendant  appearing  specially  to  challenge 
jurisdiction;  Smith  v.  Colloty,  69  N.  J.  L.  371,  55  Atl.  807,  construing 
Mechanics'  Lien  Law,  S  24,  with  reference  to  judgment  in  personam 
against  builder  where  legal  service  made;  Watkinson  v.  Watkinson,  67 
N.  J.  Eq.  156,  58  Atl.  390,  defendant  in  divorce  suit  may  have  divorce 
decree  set  aside  where  neither  party  domiciled  in  state  and  defendant 
served  out  of  state  made  no  appearance;  Hill  v.  Henry,  66  N.  J.  Eq. 
154,  157,  57  AtL  555,  556,  construing  P.  L.,  p.  514,  providing  for 
publication  against  unascertained  heirs  and  devisees  and  decree  against 
them  by  class  designation  only;  Goodwin  v.  Claytor,  137  N.  C.  230, 
107  Am.  St.  Rep.  479,  49  S.  E.  175,  67  L.  R.  A.  209,  where  in  garnish- 
ment proceedings  under  Code,  §  364,  service  on  nonresident  had  by 
publication  and  debt  due  defendant  garnished  lien  on  debt  not  lost  by 
judgment  against  defendant  and  garnishee;  Martin  v.  Martin,  214  Pa. 
393,  63  Atl.  1027,  where  nonresident  testator  devised  estate  in  trust  and 
trustee  removed  to  Pennsylvania  and  died  there,  decree  in  Delaware 
against  representatives  of  trustee  served  only  by  publication,  is  void; 
Wallace  v.  United  Electric  Co.,  211  Pa.  478,  479,  60  Atl.  1048,  holding 
void  P.  L.  387,  authorizing  service  of  process  on  nonresident  outsidb 
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af  jurisdiction  in  equity  auit  con^^erning  property  in  state,  as  to  service 
on  bill  of  dianovpry  againnt  domestic  and  foreign  corporations  served 
on  latter  in  state  of  domicile;  Little  v.  Cliristie,  69  S.  C.  59^  62,  48 
8»  E,  90,  proceedin|r9  for  poblication  of  Bummons  to  nonresident  before 
attaclinient  of  his  property  are  void ;  Greem^'ay  v,  De  Young,  34  Tex.  Civ, 
585,  79  S.  W,  605,  in  action  en  notes  and  to  foreelose  njortgage,  where 
senic©  on  nonresidents  had  by  publication  only,  personal  Judgment  for 
deficiency  is  void^  American  etc*  Colony  Co.  v.  Schuler,  34  Tex,  Civ*  566, 
79  S,  W,  374,  court  cannot  forfeit  charter  of  foreign  corporation  or 
secure  dominion  over  its  property  outside  of  state;  People's  Nat.  Bank 
V.  Hall,  76  Vt.  283,  56  Atl  1012,  where  only  on©  partner  was  resident 
and  firm  had  no  property  in  state,  service  on  resident  member  and  attach- 
ment of  liis  property  and  substituted  service  on  nonresident  without  state 
gives  no  jurisdiction  over  latter  or  over  firm;  Disconto  Gesellschaft  v. 
IJmbreit,  127  Wis.  670,  671,  106  N.  W,  826,  827,  default  judgment  on 
substituted  service  is  not  proof  of  indebtedness  to  plaintiff  unless  affi- 
davit for  poblication  described  property  of  defendant  within  state; 
Maxcy  t.  McCord,  120  Wis.  572,  98  N.  W,  530,  upholding  judgment  in 
action  on  tax  deed  to  bar  former  owners  that  plaintiff  have  his  costs, 
though  defendant  served  outside  of  state;  dissenting  opinion  in  Little 
T.  Christie,  69  8.  C,  64,  48  8.  E.  91,  majority  holding  proceedings  for 
publication  of  summons  to  nonresident  before  attachment  of  his  property 
art  void ;  Schuler  v.  Ford,  10  Idaho,  747,  1Q9  Am.  St  Rep.  233,  80  Pac. 
221,  arguendo.     See  109  Am.  St.  Rep.  256,  note^ 

Distinguished  in  dissenting  opinion  in  Haddock  v.  Haddock,  201  TJ*  S, 
609,  610,  50  L.  890,  26  Sup.  Ct.  525,  majority  holding  mere  domicile  in 
state  of  one  spouse  does  not  give  Jurisdiction  to  render  divorce  decree 
enforceable  in  other  state  against  nonresident  defendant  only  construe' 
tively  served. 

Syl.  10  (IX,  343).  Service  by  publication  and  attachment — Non- 
resident. 

Approved  in  Brand  v.  Brand,  116  Ky.  791,  76  S.  W,  870,  63  L,  E.  A. 
206,  following  rule;  Haddock  v.  Haddock,  201  U.  8,  569,  50  L.  869,  26 
Sup.  Ct,  525,  mere  domicile  in  state  of  one  spouse  does  not  give  juris- 
diction to  render  divorce  decree  enforceable  in  other  state  against  non- 
resident defendant  only  constructively  served;  Wells  v.  Clark,  136  Fed. 
465,  where  in  state  action  against  nonresident  whose  property  attached 
is  removed  to  federal  court,  latter  court  may  render  personal  judgment; 
Mason  v,  Connors,  129  Fed.  833,  under  Vermont  laws  personal  service 
on  defendant  in  state  gives  jurisdiction  to  render  personal  judgment 
though  he  is  nonresident;  National  Fire  Ins.  Co.  v.  Ming,  7  Ariz,  9,  60 
Pac.  721,  in  action  on  insurance  policy  defense  that  plaintiff  had  been 
sued  in  California  by  his  creditors  and  fends  in  hands  of  defendant 
garnished  and  were  paid  to  creditors  under  gamishmeot  proceedings,  is 
good  defense;  West  v.  Lebmer,  115  La.  225,  38  So.  973,  mere  fact  that 
in  action  against  two  defendants  domiciled  out  of  jurisdiction,  juris- 
diction is  acquired  as  to  one,  does  not  authorize  bringing  other  into  court 
by  citation  of  curator,  though  appearance  of  latter  neceaaary  for  parties 
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in  court  to  obtain  Judgment;  Silver  Gunp  Mining  Co.  t.  Diekerty  81 
Mont.  498,  499,  501,  78  Pftc.  970,  971,  lerviee  of  emnmons  bj  publiemtion 
on  nonresident  under  Code  Civ.  Proe.,  If  637,  088,  does  not  wmmnt 
judgment  in  personam  against  defendant  appearing  speeiallj  to  eballenge 
Jurisdiction;  Maj  ▼.  Qettj,  140  N.  C.  818,  58  8.  E.  78,  general  Judgment 
rendered  under  jurisdiction  obtained  bj  attachment  not  eoUateralfy  at- 
tackable as  to  property  attached;  Qenest  t.  Lss  Vegas  Masonic  Bldg. 
Assn.,  11  N.  M.  265,  67  Flac.  746,  in  adjudication  of  lien  under  Comp. 
Laws  1897,  ff  2216-2282,  serrica  bj  publication  against  nonresident 
defendant  is  sufficient;  Kidd  t.  New  Hampshire  Traction  Co.,  72  N.  H. 
888,  56  AtL  468,  66  L.  B.  A.  574,  where  notice  is  given  outside  of  state 
to  foreign  corporation  as  provided  bj  statute,  court  has  jurisdiction 
to  control  disposition  of  its  property  in  state;  Hotel  Begistiy  Corpora- 
tion V.  Stafford,  70  N.  J.  L.  584,  57  AtL  148,  portion  of  attachment  act 
of  1901,  authorising  attachment  of  property  of  abseonders  and  nonrssi- 
dents,  not  repealed  by  P.  L.  1908,  p.  560,  f  84;  Wells  v.  Scanlan,  124 
Wis.  233,  102  N.  W.  578,  action  to  foreclose  mortgage  on  land  in  state 
is  not  subject  to  ten  year  limitation  on  actions  accruing  out  of  state, 
though  both  plaintiff  and  defendant  reside  out  of  state.  See  109  Am. 
St  Bep.  258,  note. 

Distinguished  in  Fisher  v.  Traders'  Mut  Life  Ins.  Co.,  186  N.  C.  221, 
222,  48  S.  E.  669,  upholding  Pub.  Laws  1901,  p.  66,  e.  5,  requiring  foreign 
corporation  to  appoint  process  agent  and  that  if  no  agent  appointed 
process  may  be  served  on  corporation  commission's  secretary. 

SyL  12  (IX,  846).  Credit  to  state  judgment  in  federal  court 
Approved  in  National  Exchange  Bank  v.  Wiley,  195  U.  S.  270,  49  L. 
190,  25  Sup.  Ct  70,  judgment  under  warrant  of  attorney  annexed  to 
note  authorizing  confession  of  judgment  in  favor  of  liolder  is  coUateraUy 
attackable  in  suit  thereon  in  another  state  on  ground  that  party  in  whose 
favor  it  was  rendered  was  not  holder;  Lathrop  etc.  Co.  v.  Interior  Const, 
etc  Co.,  150  Fed.  670,  where  foreign  corporation  designated  process  agent 
in  accordance  with  New  York  law  and  later  ceased  to  do  business  in 
state  and  revoked  appointment  of  agency,  maintenance  of  action  com- 
menced prior  to  withdrawal  does  not  authorize  suit  by  service  on  Secre- 
tary of  State  under  Laws  N.  Y.  1892,  p.  1806,  8  16;'  Phoenix  Bridge 
Co.  V.  Castleberry,  131  Fed.  177,  65  C.  C.  A.  481,  permiUing  collateral 
attack  on  grant  of  administration  on  estate  of  decedent  by  South  Carolina 
court. 

SyL  18  (IX,  346).    Judgments — Collateral  attack  on  jurisdiction. 

Approved  in  Cohen  v.  Portland  Lodge  of  Elks,  144  Fed.  270,  274, 
upholding  sufficiency  of  affidavit  for  publication  of  summons  in  fore- 
closure  suit  under  Or.  B.  ft  C.  Comp.,  S  56,  where  court  had  adjudged  it 
sufficient;  Cooper  v.  Brazelton,  135  Fed.  479,  68  C.  C.  A.  188,  jurisdiction 
of  state  court  to  render  judgment  offered  in  evidence  in  federal  court 
in  same  state  is  attackable;  Cuykendall  v.  Doe,  129  Iowa,  457,  105  N. 
W.  700,  enforcing  judgment  of  sister  state  confessed  under  warrant 
•f  attorney  though  judgments  so  confessed  not  permitted  by  Iowa  law* 
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By  I  14  (IX,  347).    Due  proccaa  of  law  implies  what. 

Approved  in  Martin  v.  White,  146  Fed.  467,  Code  Alaska,  S  896,  re- 
lating to  appointment  of  guardian  for  lunatic  requLrea  personal  service 
of  notice  on  lunatic ;  Sylvester  v.  Willson,  2  Alaska,  335,  order  removing 
administrator  who  has  befome  nonresident  must  show  compliance  with 
statute  J  Miller  v.  Hoffniaii,  135  Mich.  321,  97  K  W,  759,  Comp.  Laws 
1897,  §  10,698,  declaring  that  if  owner  of  impounded  beasts  be  dissatis- 
fied with  claims  of  impounder  he  may  have  amount  of  liability  determined 
by  persons  appointed  by  justice,  recjuires  opportunity  to  impounder  to  be 
heard;  Groel  v.  United  Elec,  Co,,  69  N.  J.  Eq.  416,  417,  m  Atl  829, 
upholding  P.  L.  1896,  p.  307,  requiring  foreign  corporation  to  ap[>oint 
process  agent  j  Wilson  v.  American  Palace  Car  Co*,  65  N.  J.  Eq.  734, 
55  AtL  998,  where  bill  seeks  to  affect  claims  of  nonresident  defendant 
to  property  out  of  state,  court  acquires  jurisdiction  only  by  service  of 
process  within  state  or  voluntary  appearance;  Youst  v.  Willis,  5  Okl.  416, 
49  Pac.  1014,  upholding  act  of  1895,  providing  that  on  appeal  from 
justice  court  judgment  may  be  entered  against  surety  on  appeal  bond 
after  notice  of  motion  therefor;  Selden  v.  Kennedy,  104  Va.  830,  4  L. 
R,  A,  (N.  S,)  944,  52  S.  E,  637,  holding  one  absenting  himself  for  time 
presfribed  by  statute  as  raising  presumption  of  death  cannot  be  de- 
prived of  property  by  administration  proceedings  of  which  he  had  no 
notice. 

ByL  15  (IX,  347).     Proceeding  in  rem  defined. 

Approved  in  Jones  v,  Byrne,  140  Fed.  469,  federal  conrt  has  no  jur- 
isdiction to  foreclose  lien  on  and  order  sale  of  land  situated  in  another 
state  J  Patterson  v.  Farmington  Str.  Ry.  Co.,  76  C^nn,  636,  57  AtL 
856,  suit  to  adjust  equitable  interests  in  stock  of  domestic  corporation 
and  to  compel  registry  on  books  of  legal  title  in  owner  is  proceeding  in 
rem,  so  that   decree  binds  nonresidents  constmetively  served, 

SyL  16  (IX,  348).    Proceedings  to  determine  statutes — Notice. 

Approved  in  Clark  v.  Clark,  191  Mass.  132,  77  N,  E.  703.  wife  who 
has  separated  from  husband  because  of  his  adultery  may  acquire  domicile 
in  another  county  for,  and  there  sue  for  divorce;  St.  Louis  v.  Gait,  179 
Mo.  17,  77  S.  W.  879,  63  L.  R,  A.  778,  conviction  for  violation  of  anti- 
weed  ordinance  in  ordinary  courts,  with  right  of  appeal,  is  due  process, 

8yl  17  (IX,  348).     Appeals^Notice  required. 

Approved  in  White  v.  White,  65  K.  J.  Eq,  747,  55  Atl,  741,  npholding 
service  out  of  state  of  notice  of  motion  to  increase  allowance  for  support 
of  children  of  divorced  parents, 

Byl.  18  {IX,  248),     Requiring  resident  process  agent. 

Approved  in  Gue other  v.  American  Steel  Hoop  Co.,  116  Ky»  585,  688, 
76  8*  W.  420,  upholding  Civ.  Code,  5  51,  subd,  6,  authorizing  subetituted 
service  on  resident  manager  or  agent  nf  nonresident  doing  business  in 
state. 
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95  U.  S.  754-759,  24  L.  580,  MOBILE  LIFE  INS.  CO.  ▼.  BBAME. 

Syl.  1   (IX,  350).    Action  for  wrongful  death. 

Approved  in  Kennedy  y.  Delaware  Cotton  Co.,  4  Penne.  (Del.)  481,  59 
AtL  826,  father  cannot  recover  for  death  of  minor  child.  See  99  Am. 
St  Bep.  504,  note. 

(IX,  350.)  Miscellaneous.  Cited  in  Bowan  v.  Western  Union  TeL 
Co.,  149  Fed.  552,  denying  damages  for  mental  anguish  unaccompanied 
by  physical  injury,  against  telegraph  company  for  failure  to  deliver 
death  message  to  plaintiff,  by  reason  of  which  he  was  prevented  from 
attending  funeral. 

95  U.  S.  760-764,  24  L.  588,  UNITED  STATES  v.  MOOBE. 

Syl.  3  (IX,  351).    Executive  construction  of  statutes. 

Approved  in  United  States  v.  Burkett,  150  Fed.  212,  under  20  Stat. 
113,  c.  191,  f  2,  where  timber  culture  entry  not  forfeited  by  Liand  De- 
partment for  entryman's  failure  to  make  final  proof  within  five  years 
after  expiration  of  eight  years  after  entry,  it  was  sufficient  to  sustain 
prosecution  for  conspiracy  to  obtain  title  by  fraud;  Avery  v.  Pima  Co.^ 
7  Ariz.  32,  60  Pac.  703,  supervisors  of  county  are  persons  with  whom 
department  of  justice  should  contract  for  care  of  federal  prisoners  im- 
prisoned in  county  jail;  Halsey  v.  Belle  Plaine,  128  Iowa,  471,  104  N. 
W.  496,  construing  Const.,  art.  11,  8  3,  prohibiting  municipalities  from 
becoming  indebted  to  amount  exceeding  five  per  cent  of  value  of  its 
taxable  property;  Henry  v.  State,  87  Miss.  59,  39  So.  872,  Bev.  Code, 
1892,  8  3201,  providing  for  working  of  convicts  on  leased  farm,  does  not 
violate  constitutional  provision  prohibiting  leasing  of  convicts;  Pitts 
V.  Logan  County,  3  Okl.  740,  41  Pac.  591,  holding  void  act  attempting 
to  regelate  accounting  of  fees  of  clerks  of  territorial  district  courts; 
Mann  v.  Mercer  Co.  Court,  58  W.  Va.  660,  52  8.  E.  779,  construing^ 
Code  1899,  c.  114,  8  2,  authorizing  courts  to  adjourn  from  day  to  day; 
dissenting  opinion  in  McDaid  v.  Territory,  1  Okl.  112,  30  Pac.  444, 
majority  holding  under  26  Stat.  109,  after  issue  of  patent  to  townsite 
trustees  no  appeal  lies  to  Land  Department  from  decision  of  trustees 
awarding  land  to  contestant. 

95  U.  S.  764-768,  24  L.  589,  YEATMAN  v.  SAVINGS  INSTITUTION. 

SyL  1  (IX,  353).     Bankruptcy  assignee  takes  subject  to  liens. 

Approved  in  York  Mfg.  Co.  v.  Cassell,  201  U.  S.  352,  50  L.  785,  26 
Sup.  Ct.  481,  adjudication  in  bankruptcy  does  not  operate  as  lien  in 
favor  of  trustee  as  against  conditional  vendor  of  property  sold  to  bank- 
rupt because  of  noncompliance  with  state  statute  as  to  filing;  Thomp- 
son V.  Fairbanks,  196  U.  S.  526,  49  L.  586,  25  Sup.  Ct.  306,  enforce- 
ment of  inchoate  lien  of  chattel  mortgage  covering  after-acquired 
property  by  taking  possession  with  mortgagor's  consent  after  condition 
broken  as  authorized  by  mortgage  is  not  preference;  Hewit  v.  Berlin 
Machine  Works,  194  U.  S.  303,  48  L.  988,  24  Sup.  Ct.  690,  bankruptcy 
trustee  is  not  subsequent  bona  fide  purchaser  within  N.  Y.  Laws,  1897,  c. 
418|  8  112,  avoiding  conditional  sales  unaccompanied  by  change  of  pot- 
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leBsion;  Lindeke  ▼.  Associates  Realty  Co.,  146  Fed,  639,  where  notice  to 
<^\nt  was  served  on  tenant,  his  subsequent  adjudication  as  bankrupt  did 
not  require  reservice  on  trustee;  In  re  Cnimond,  H5  Fed.  976,  persoiis 
performing  labor  for  city  contractor  who  afterward  became  bankrupt, 
liaving  filed  no  notice  of  lien  as  required  by  N,  Y.  Laws  1897,  p.  517, 
have  no  lien  on  amount  due  from  city  though  they  are  entitled  to 
priority  over  general  creditors;  Bush  v.  Export  Storage  Co.,  136  Fed. 
923,  title  passing  to  baiikrupt's  trustee  under  Bankr.  Act,  1898,  9  70ft, 
«nbd.  4,  to  property  transferred  in  fraud  of  creditors,  eicludes  prop- 
erty which  passed  to  bona  £de  purchaser  prior  to  adjudieation.  See 
104  Am,  St.  Kl^p.  913,  note, 

95  U.  8.  769  774,  24  L.  54c?,  UNITED  STATES  v.  CLAEK  COUNTY. 

Syl.  2  (I^r  354).     Mandamus  to  compel  tax  levy. 

Approved  in  Milster  v,  Spartanbuig,  68  S.  C.  33,  46  S.  E.  541,  city 
cannot  be  compelled  by  mandamus  to  levy  taxes  prior  to  constitution  of 
1895^  in  absence  of  statute  authorizing  tax  for  past  years. 

t5  U-  B.  774-781,  24  L.  683,  ALEXANDRIA  v.  FAIRFAX 

Syl.  2  (IX,  355).     Service  of  process  on  municipal  officer* 
Approved  in  King  v.  Davis,  137  Fed,  206,  under  Code  Ya.   1887,  $ 
3207,  rehiting  to  substituted  service,  return  showing  service  by  leaving 
copy  with  defendant's  wife,  but  not  showing  she  was  member  of  hla 
family,  Is  insufficient. 

SyL  3    (IX,  355).     Confiscation — Notice  as  prescribed  by  statute. 

Approved. in  King  v.  Davis,  137  Fed,  208,  under  Code  Va,  18S7,  § 
3207,  authorizing  substituted  service  by  posting  on  ** front  door^"  re- 
turn showing  poBting  on  ''door''  is  insufficient. 
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ge  U.  8,  24,  24  L.  708,  PENSACOLA  ETC.  TEL.  CO.  ▼,  WESTEEN 
ETC.  TEL.  CO. 

Syl.  2  (IX,  350).    Commerce — Telegraph— State  regulation. 

Approved  in  Amea  v.  Kirby,  71  N.  J.  L,  445,  59  AtL  559,  statute 
prohibiting  poolroom  is  violated  by  keeping  room  where  wagers  are  nmde 
by  telegraph  with  persons  out  of  state;  Postal  Tel.  Cable  Co.  v,  Um- 
Btadter,  103  Va,  743,  50  8.  E,  260,  Cod©  1887,  9  1291,  imposing  penalty 
on  telegraph  company  for  failure  to  transmit  message  does  not  violate 
commerce  clause  of  federal  constitution  j  dissenting  opinion  in  Northern 
Securities  Co.  v.  United  Btates,  193  U.  S.  393,  48  L,  723,  24  Sup.  Ct. 
436,  majority  holding  combination  by  stockholders  of  two  competing 
interstate  railroads  to  form  stockholding  company  to  acquire,  in  exchange 
for  its  capital  stock,  control  of  each  road^  violates  an ti- trust  act  of 
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1S90;  Metropolitan  Life  Ins.  Co.  t.  Board  of  Assesson,  115  Lt.  7C 
So.  849,  argruendo. 

Syl.  4  (IX,  359).     Telegraph  aid  act— Stete  eontroL 
Approved  in  Western  Union  Tel.  Co.  v.  Pennsylvania  B.  R  Co.,  1 
8.  560,  564,  565,  49  L.  319,  320,  321,  323,  25  Sup.  Ct.  133,  telei 
company  cannot  occupy  railroad  right  of  way  without  consent  of  imi 

Distingruished  in  dissenting  opinion  in  Western  Union  TeL  ( 
Pennsylvania  B.  B.  Co.,  195  U.  S.  585,  591,  594,  49  L.  329,  331,  32 
Sup.  Ct.  133,  majority  holding  telegraph  company  cannot  >upp^ 
road  right  of  way  without  railroad's  consent. 

SyL  6  (IX,  360).     Telegraph  Act — Taking  private  property. 

Approved  in  Western  Union  TeL  Co.  v.  Pennsylvania  B.  B.  Go. 
U.  S.  567,  569,  572,  573,  49  L.  321,  322,  324,  25  Sup.  Ct  133,  tek| 
company  cannot  occupy  railroad  right  of  way  without  railroad's  eoi 

(IX,  356.)  Miscellaneous.  Cited  in  City  of  Nichita  v.  Old  C 
Trust  Co.,  132  Fed.  649,  66  C.  C.  A.  19,  as  showing  that  telegraph 
panics  accepted  provisions  of  act  of  July  24,  1866. 

96  U.  S.  24-30,  24  L.  644,  JONES  v.  UNITED  STATEa 
Syl.  2  (IX,  361).  Sales — Becovery — Noncompliance. 
Approved  in  Webb  Granite  etc.  Co.  v.  Worcester,  187  Mass.  391, ' 
E.  641,  failure  of  city  contractor  to  finish  contract  within  time  Ub 
not  default  where  he  is  enjoined  from  proceeding  with  work;  Pow( 
Bude,  14  Okl.  395,  79  Pac.  94,  determine  validity  of  subecriptioB 
tract;  Beid  v.  Alaska  Packing  Co.,  43  Or.  435,  73  Pac  339,  whera  i 
of  seller  exceeded  authority  in  warranting  goods,  declarations  of  M 
officers,  on  receiving  memorandum  that  they  would  not  ratify  it  b€ 
they  did  not  have  goods  specified  are  admissible  in  action  by  boyi 
breach. 

96  U.  S.  37-50,  24  L.  696,  UNITED  STATES  v.  CLABK. 

Syl.  1  (IX,  364).     Conclusiveness  of  findings  of  court  of  claimi. 

Approved  in  Conners  v.  United  States,  141  Fed.  17,  19,  applyioi 
in  action  against  government  on  building  contract. 

96  U.  S.  51-63,  24  L.  681,  CROMWELL  v.  COUNTY  OF  SAa 
Syl.  1  (IX,  365).  Municipal  bonds — Bona  fide  holder. 
Approved  in  Gamble  v.  Rural  etc.  School  Dist.,  146  Fed.  116,  i 
at  time  of  enactment  of  Iowa  Code,  1897,  §  3070,  limiting  recore 
nojfi^tiable  paper  procured  by  fraud,  innocent  purchaser  held  wgo\ 
school  bond  fraudulently  issued,  and  sold  it  after  maturity  for  \em 
face  value,  transferee  could  recover  full  amo  mt  of  bond  thouj 
knew  of  fraud. 

Syl.  5  (IX,  367).     Vendee  of  bona  fide  purchaser  of  municipal  b 

Appn^vcd  in  Board  of  Commrs.  v.  Tollman,  145  Fed.  763.  where 

road  acquired  aid  bonds  before  state  decision  eonstruing  constitot 
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proviiion  alleged  to  be  violated  hj  bond  statute,  railroad's  assignees  of 
bonds  purchasing  after  state  decision  entitled  to  have  federal  construe- 
tion  of  constitution. 

8yL  6  (IX,  368).    Amount  recoverable  by  bona  fide  purchaser. 

Approved  in  Mersick  v.  Alderman,  77  Conn.  638,  60  Atl.  Ill,  one  suing 
on  note  held  as  collateral  may  set  up  facts  disclosing  right  to  prima 
facie  recover  amount  of  note,  leaving  defendant  to  allege  facts  limiting 
right  of  recovery  to  amount  of  debt  secured. 

Distinguished  in  Gamble  v.  Rural  Ind.  School  Dist.,  132  Fed.  523,  pur- 
chaser of  overdue  fraudulently  issued  municipal  bond  of  face  value 
of  12,200  for  $50  can  recover  only  amount  paid  where  he  knew  of  fraud, 
though  seller  was  bona  fide  purchaser. 

Syl.  11   (IX,  370),     Law  governing  interest — Usury, 

Approved  in  Davis  v.  Tandy,  107  Mo.  A  pp.  448^  81  8.  W.  400 »  deter- 

mining  Jaw  governing  usury  where  note  given  in  one  statq  is  payable  in 

another* 

96  U.  S.  63-69,  24  L.  651,  ST.  CLATB  COUNTY  TUBNPIKE  CO.  y. 
ILLINOIS, 

Syh  2  (IX,  371).    Franchises  strictly  construed. 

Approved  in  Knoiville  Water  Co,  v,  Knoxviile,  200  U.  S,  33,  50  L. 
359,  26  Sup.  Ct.  224,  municipal  grant  of  waterworks  frauchiae  does  not 
devest  municipality  of  power  to  construct  its  own  waterworks. 

90  U.  8.  60-75,  24  L.  610,  TENNESSEE  v,  SNEED. 

Syl.  1  (IX,  371).    Contract  obligations — Change  in  remedy. 

Approved  in  Miners*  etc.  Bank  v.  Snyder,  100  Md.  65,  108  Am,  St, 
Bep.  390,  69  Atl.  708,  68  L.  B,  A.  312,  contractual  rights  of  creditors 
of  trust  company  under  act  impo»iog  double  liability  on  stockholdera  not 
impaired  as  to  one  who  sued  stockholder  but  had  not  obtained  judgement 
by  statute  substituting  equity  suit  for  benefit  of  all  creditors  against 
aU  stockholdera. 

96  U.  8.  76  83,  24  L.  S26,  MEISTER  v.  MOORE, 

Syl.   3    <IX,   373),     Statutes   proscribing  marriage   form   directory. 
Approved  in  Reaves  v.  Reaves,  15  Okl  254,  SL!  Pac.  495,  upholding 

validity  of  common-law  marriage, 

m  U.  8.  84-86,  24  L.  653,  SOUTHERN  LIFE  INS.  CO.  v.  McCAIN, 

Syl,  2  (IX,  374).     Authority  of  agent — Secret  limitations. 

Approved  in  Mutual  Life  Ins.  Co.  v.  Abbey,  76  Ark,  332,  88  S,  W. 
951 J  though  soliciting  agent  of  insurer  requiring  payment  of  premiums 
in  cash  cannot  accept  notes  in  lieu  thereof,  insurer  is  bound  wliere 
general  agent  authorizes  solicitor  to  accept  note*. 
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00  U.  8.  87-90,  24  L.  015,  MeALLI8T£B  t.  KUHN. 

87L  8  (IX,  870).    Complaint  for  eonyenion. 

Distinguished  in  Crosbj  t.  8tratton,  17  Colo.  App.  217,  218,  08  Bm. 
182,  complaint  in  action  bj  one  stockholder  against  another,  alleging 
that  each  stockholder  was  entitled  to  purchase  certain  proportion  of 
stock  and  that  defendant  caused  to  be  issued  to  himself  shares  in  ereti 
of  his  proportion  ia  insufficient 

90  U.  8.  97-108,  24  L.  010,  DAyiD80N  t.  NEW  OBLEANa 
S7L  5  (IX,  878).    ilfth  amendment  applies  to  ^▼emment  on]^. 
Approved  in  8t  Louis  etc.  Bj.  Ck>.  y.  Davis,  182  Fed.  032,  allegation 

in  suit  to  enjoin  state  officers  that  their  a^ts  will  violate  fifth  amendmeat 

does  not  give  federal  court  jurisdiction. 

87L  1  (IX,  878).    Due  process  of  kw. 

Approved  in  Union  Befrigerator  Transit  (?o.  t.  Kentucky,  199  V.  a 
203,  50  L.  1^8,  20  8np.  Ct  80,  holding  void  tax  assessed  on  rolling 
stock  of  domestic  corporation  used  and  permanently  located  in  other 
states;  Fayerweather  t.  Bitch,  195  U.  8.  297,  49  L.  209,  25  Sup.  Ct. 
58,  upholding  direct  appeal  from  circuit  court  judgment  giving  effeet 
as  res  adjudicata  to  state  judgment  which  deprived  parties  of  property 
without  finding  of  vital  facts;  King  t.  Hatfield,  130  Fed.  582,  construing 
provisions  of  West  Virginia  constitution  relative  to  forfeiture  of  lands 
for  noncharging  of  taxes  thereon. 

SyL  7  (IX,  378).    Due  process  of  law— Assessment!. 

Approved  in  Ex  parte  Moebus,  137  Fed.  150,  petition  for  habeas 
corpus,  showing  that  petitioner  since  extradition  has  been  imprisoned  for 
five  yean  on  governor's  warrant  only  presents  federal  questidn;  Mc- 
Millan V.  Butte,  30  Mont.  227,  70  Pac.  205,  upholding  8ee8.  Laws  1897, 
p.  219,  8  30,  providing  for  payment  of  street  improvements  according 
to  area;  Hodge  v.  Muscatine  Co.,  121  Iowa,  490,  104  Am.  8t  Bep.  304^ 
90  N.  W.  971,  07  L.  B.  A.  024,  upholding  Code,  8  5007,  taxing  vendor 
of  cigarettes  and  buildings  used  in  their  manufacture  or  sale;  Hoerts 
V.  Jefferson  etc.  Draining  Co.,  119  Ky.  883,  84  8.  W.  1143,  upholding 
Acts  1857-58,  p.  124,  c.  518,  incorporating  drainage  company  for  rec- 
lamation of  swamp  lands  to  be  paid  for  by  special  assessment  on  prop- 
erty benefited  on  notice  by  posting  and  publication;  Taylor  v.  Crawford, 
72  Ohio  8t.  570,  74  N.  B.  1068,  69  L.  B.  A.  805,  upholding  95  Ohio 
Laws,  p.  155,  8  3,  providing  for  cleaning  and  repairing  drains  and  water- 
courses; Gray  v.  8tiles,  0  Okl.  540,  49  Pac.  1104,  construing  Stat.  1893, 
par.  5624,  8  ly  relating  to  equalization  of  assessments;  Youst  v.  Willis, 
5  OkL  416,  49  Pac.  1014,  upholding  act  of  1895,  relating  to  justice 
eourt  appeals  and  providing  for  entry  of  judgment  on  motion  in  ap- 
pellate court  against  sureties  on  appeal;  State  v.  Seattle,  42  Wash.  875, 
85  Pac  13,  assessment  for  street  improvements  is  void  as  to  such  prop^ 
erty  as  is  not  given  notice  required  by  law  between  filing  of  assessment- 
roll  and  its  confirmation. 
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8jl.  10  (IX,  381)*    "Due  process  of  law^'  unaoened. 

ApproTed  in  St.  Louia  etc.  Ej*  Co<  v.  Davis,  132  Fed.  633^  uplioMing 
maseflsment  of  railroad  propefty  by  Arkansas  railroad  assessors  pursuant 
to  statutes  which  provide  time  and  place  of  assessment  and  for  public 
hearing;  State  v.  Cantwell,  179  Mo.  270,  78  S.  W.  576,  upholding  Laws 
1901,  p.  211,  fixiog  eight  bours  as  daj'a  work  in  mines;  Ex  parte  Boyce, 
27  Nev.  339,  75  Pac.  6,  65  L.  B.  A.  47,  upholding  act  of  1903,  providing 
eight-hour  day  for  work  in  mines  and  smelters. 

SyL  11  (IX,  383).    Duo  process — Judicial  inquiry  on  notice. 

Approved  in  Leigh  v.  Green,  193  U,  S.  88,  89,  48  L.  627,  24  Sup, 
Ct,  390,  due  process  not  denied  holder  of  lien  on  realty  by  lack  of  pro- 
vision for  personal  service  of  pendency  of  proccediogs  to  enforce  lien 
of  tax  sale  purchaser  where  notice  given  by  publication;  Jones  v,  Nash- 
ville etc.  By,  Co.,  141  Ala,  394,  37  So.  679,  where  foreign  railroad  charter 
provided  that  in  absence  of  contract,  presumed  that  right  of  way 
granted  by  owner  unless  owner  should  apply  for  assessment  of  value 
within  five  years  of  completion  of  road  did  not  apply  to  local  land 
owner  whose  land  appropriated  without  condemnation  proceedings; 
Kite  ▼«  People,  32  Colo.  9,  74  Pac.  888,  in  proceeding  under  Mills  Ann. 
St,  §  1343,  providing  for  destruction  of  gambling  devices  whenever  judge 
decides  they  are  used  for  gambling  purposes,  jury  not  required;  Buck 
▼.  Beach,  164  Ind.  50,  108  Am.  St.  Bep.  272,  71  N.  E.  968,  determining 
power  of  state  to  tai  personalty  situated  therein  where  another  state 
has  taxed  it;  Voris  v.  Pittsburg  Plate  Glass  Co,,  163  Ind,  607,  70  N.  E. 
252,  holding  Burna'  Bev.  St.  1S94,  §§  4290,  4293,  4294,  relating  to  asaesB* 
ments  on  abutting  property,  is  valid  as  to  owner  of  back-lying  land; 
Boss  V.  Board  of  Supervisors,  128  Iowa,  441,  104  N.  W.  511,  Code,  tit. 
10,  c.  2,  relative  to  construction  of  drainage  ditches,  is  not  void  as  fail- 
ing to  provide  notice  of  proceedings  for  appointment  of  commissioners 
to  classify  lands  and  fix  boundaries  of  district;  Succession  of  Levy, 
115  La.  3S2,  39  So.  38,  upholding  tax  on  all  successions  not  finally 
closed  and  on  aU  succeasioiis  opened  in  future;  Yazoo  etc.  B*  B.  Co.  v. 
Harrington,  85  Miss.  375,  37  So.  1017,  upholding  Bev.  Code,  1893,  § 
3561,  requiring  railroads  to  maintain  cat  tie- guards  where  tracks  pass 
inclosed  lands;  Kettle  \\  Dallas,  35  Tex.  Civ.  638,  80  8.  W.  878,  uphold- 
ing act  amending  Dallas  charter  and  providing  for  creation  of  im- 
provement districts  by  council  and  providing  for  assessment  of  realty 
therein  for  improvements;  Whitlock  v.  Hawkins,  105  Va,  266^  63  8.  E. 
409,  upholding  act  of  Itorch  17,  1906,  amending  Code,  $  444,  providing 
that  persons  aggrieved  by  assessment  may  apply  to  courts  for  relief 
prior  to  February  Ist  of  year  succeeding  assessment;  dissenting  opinion 
in  Lochner  v*  New  York,  198  U.  8*  66,  49  L,  945,  25  Sup.  Ct,  539,  ma- 
jority holding  void  New  York  act  of  1897,  limiting  hours  of  empluyment 
in  bakeries.    See  101  Ahl  St.  Bap«  606,  note. 
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87L  18  (IX,  885).    Doe  proem— lUr  trial  in  eoort 

Approved  in  MeKintter  t.  Sager,  168  Ind.  677,  106  Am.  St.  Bep.  968^ 

78  N.  E.  856,  68  L.  B.  A.  273,  holding  Toid  ftatato  invaUdating  wbIbb 

in  'iJk  while  merehant  indebted. 

flyL  14  (IX,  885).    Due  proeesa— Levj  of  drainage  aaeeefmeni. 

Approved  in  Louisville  ete.  B.  B.  Go.  t.  Barber  Asphalt  Pav.  Ck>^  107 
iX.  a  434,  40  L.  822,  25  Sap.  Ct  466,  fact  that  only  nse  made  of  lot 
abutting  on  street  improvement  is  for  railway  right  of  way  does  not  in- 
validate assessment  for  grading  and  paving  under  area  rule. 

H  V.  8.  108-112,  24  L.  764,  ABTHUB  y.  MOBBISON. 

87L  1  (IX,  388).    Tariff— Commercial  designation. 

Approved  in  Darlington  v.  United  States,  186  Fed.  718,  dress  shields 
are  dutiable  as  wearing  appareL 

87I.  2  (IX,  880).    Statutes — ^Legislative  change  in  construction. 

Approved  in  dissenting  opinion  in  Irwin  y.  Irwin,  2  OkL  210,  87 
Pac  560,  majority  holding  by  Act  of  Congress  ratifying  OkL  St.,  art. 
31,  c  70,  §  7,  probate  courts  vested  with  jurisdiction  in  dirorce  cases* 

06  V.  8.  112-118,  24  L.  766,  ABTHUB  v.  LAHEY. 

SyL  2  (IX,  380).    Tariff— Specific  designation. 

Approved  in  United  States  v.  Schwara,  140  Fed.  804,  celluloid  tojm 
are  dutiable  under  par.  418,  sched.  N,  Act  of  1807,  and  not  under 
par.  17,  sched.  A;  Carter,  Webster  ft  Co.  v.  United  States,  137  Fed* 
080,  embroidered  hose  are  subject  to  par.  330,  sched.  J,  where  rate 
therein  exceeds  rate  provided  for  by  par.  318;  United  States  v.  Boden, 
133  Fed.  840,  canned  pineapples  containing  only  sufficient  sugar  to 
flavor  them  are  dutiable  under  lower  rate  provided  for  by  par.  263, 
sched.  G,  Act  of  1897. 

06  U.  8.  125-128,  24  L.  771,  ABTHUB  v.  STEPHANL 

Syl.  1  (IX,  391).    Customs  duties. 

Approved  in  United  States  v.  Boden,  133  Fed.  840,  pineapples  con- 
taining only  sufficient  sugar  to  flavor  are  dutiable  under  lower  rate 
provided  for  by  par.  263,  sched.  G,  Act  of  1897;  Brennan  v.  United 
States,  129  Fed.  838,  pickled  limes  are  dutiable  under  par.  266,  ached. 
G,  Act  of  1897. 

06  U.  8.  131-135,  24  L.  773,  MUBPHY  v.  ARNSON. 

SyL  1  (IX,  302).    Customs  duties — Similitude. 

Approved  in  dissenting  opinion  in  Benedict  v.  Davidson  County^ 
110  Tenn.  193,  67  S.  W.  809,  majority  holding  logs  grown  in  state 
prior  to  being  sawed  are  within  Const.,  art.  2,  §  30,  exempting  froas 
taxation  articles  manufactured  from  produce  of  state. 
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»6  U.  8.  137-141,  24  U  811,  ABTHUB  v.  HOMEB, 
Sjl.  1  (XX,  393).    CustofliB  duties— Embroidered  linen. 
Approved  in  Carter  Webster  St  Co,  v.  United  States,  137  Fed.  9S0» 

embroidered  hose  are  subject  to  par.  339,  sebed.  J^  when  rate  tiiciwiu 

ezeceds  rate  provided  for  by  pai,  318. 

96  U.  S.  145-147,  24  L.  814,  ARTHUR  t.  EHEIMS, 

SyL   1   (IX,  394).     Tariff— Invoice  'value— Cash  discount. 

Approved  in  United  States  v.  Lahey,  132  Fed,  183,  collector  cannot, 
after  appraiser  has  appraised  and  marked  item  of  commission  as  noA* 
dutiable,  include  item  in  invoice  value. 

96  U.  8.  148' 153,  24  L.  758,  DA  VIES  v.  AKTHUB. 

Syl,   1    (IX,  394).     Tariff— Importer's  protest. 

Approved  in  Kahn  v.  HeroM,  147  Fed.  580,  where,  at  time  exeentoro 
paid  iDternal  revenue  inheritance  tax  on  life  estate  under  protest, 
they  did  not  know  life  tenant  had  died,  payment  was  not  voluntary;. 
Bosenberg  v.  United  States,  146  Fed.  84,  protest  stating  merely  that 
merchandiBe  was  dutiable  at  appropriate  rate  and  under  proper  para- 
graph according  to  component  material  of  ehief  value  is  insuMcient. 

96  U.  S.  153-101,  24  L.  844,  KOHLSAAT  v,  MUBPHY, 
Syl.  3  (TX,  395)*  Statutory  intent — Pari  materia. 
Approved  in  In  re  McKenzie,  132  Fed.  988,  witlow  of  bankrapt  who 
died  after  adjudication  and  after  trustee  took  possession  is  not  enti- 
tled to  dower  in  personalty;  Brown  v.  Woods,  2  Okl.  604,  39  Pac. 
474,  attorney  suspended  from  practice  in  district  court  of  county  in 
which  be  is  elected  county  attorney  cannot  perform  duties  of  olBce 
pending  suspension, 

96  U.  8.  165  108,  24  L.  621,  NATOMA  WATEB  &  MINING  CO.  ▼• 
BUOBY. 

SyL  1  (IX,  396),     School  lands— Settler's  faiJure  to  claim. 

Approved  in  Gonzales  v*  French,  4  Ariz.  82,  33  Pac.  504,  where 
settler  on  school  section  failed  to  assert  claim  to  preemption  after 
Burvey,  but  sold  possessions  and  improvements,  purchaser  acquired 
no  interest  in  lands. 

96  U.  a  168-174,  24  L.  622,  BBAWLEY  v.  UNITED  STATES. 
SyL   1    {IX,  396).     Sales — ^Warranty — Estimated    quantity* 
Approved  in  Inman  Bros.  v.  Dudley  etc.  Lumber  Co.,  146  Fed,  451, 
where  defendant  contracted  to  soil  all  lumber  on  hand  estimated  at 
certain   quantity,   and   also   entire  cut  for  certain  year   estimated   at 
certain  quantity,  contract  was  not  for  sale  of  definite  quantity. 
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8tL  2  (IX,  397).    Sales— What  Tariatioa  ia  qnaatitj  penaitted. 

Approved  ia  Moore  t.  Uaited  SUtei,  196  U.  a  168,  49  L.  434,  25 
Sop.  Ct.  202,  delivery  of  4,634  toas  of  eoal  nader  eoatraet  for  deUTery 
of  about  5,000  toas  does  aot  complete  eoatraet  so  as  to  warraat  re- 
fosal  of  teader  of  reaiaiader;  Hadlej  Deaa  Plate  Glass  Co.  t.  Higb- 
laad  Glass  Co.,  143  Fed.  243,  appljiag  nila  to  eoatraet  to  sopplj  eer- 
taia  qnaatitj  of  glass. 

SjL  3  (IX,  397).    Sales— QoaatitT — ^More  or  leai  as  aeeessary. 

Distiagaished  ia  Beady  t.  J.  L.  Foltoa  Co.,  179  X.  T.  404,  405,  72 
K.  £.  319,  where  eoatzaet  prorided  that  Teador  should  furaish  not 
less  thaa  5,000  yards  aor  more  thaa  8,000  yards  of  stoae,  aad  if  ssore 
thaa  5,000  required,  three  weeks'  aotiee  givea  of  extra  amouat,  and 
Teador  sued  for  breach  prior  to  deliTery  of  5,000  yards,  ho  eoold 
recover  damages  oaly  for  differeaee  betweea  amouat  fazaished  aad 
5,000  yards. 

SyL  5  (IX,  397).    Writiag  merges  prior  aegotiatioBS — Pisrol. 

Approved  ia  Simpsoa  v.  Uaited  States,  199  U.  8.  39S,  50  Ll  245, 
26  Sap.  Ct.  54,  writtea  eoatract  of  goverameat  to  take  fresh  beef 
seeded  for  army  ia  iaterior  of  Cuba  aot  ezteaded  to  cover  eatire 
ialaad  wheaever  refrigerated  beef  iasufficieat,  because  of  prior  eoa- 
versatioa  betweea  coatractor  aad  commissary  geaeraL  ia  which  latter 
said  such  was  iateat  of  departmeat;  Coaaecticut  Fire  las.  Co.  ▼. 
Buchaaaa,  141  Fed.  SS9.  where  policy  covered  buildiag  while  occupied 
aa  scho<^  parol  evideace  that  it  was  iateaded  to  covar  buildiag  whila 
waeaat  is  iaadauasible. 

96  r.  S.  193  19S,  24  L.  654,  DEWIXG  v.  PERDICARIEa 

StL  4  vIX  4C'1>.    Stockholder's  suit  to  vacate  sale — Psrtiea. 
Approved  ia  V^>n  Amim  v.  American  T:ib<  Works.  ISS  >laaB^  519. 
74  N.  IL  6SI.  ri^b:  of  corpors:ior:  to  re^wver  frcrt  one  of  its  officers 
propeny  ccrver:ed  by  hi  a:,  or  its  val;ie,  s:irvives  against  kis  estate. 

.IX,  4:v.>  M^isreUsseouSw  Cited  ia  Day  v.  Saiiti,  S7  Missw  407. 
39  Sol  5:^«  t^kis^  j;:dicial  notice  of  statutes  of  Mississippi  ia  1561. 

96  r.  &  199-i^M.  24  L.  656,  GOLD  WASHLSG  ETC,  CO.  v.  KETBS^ 
SyL  1  vEL  401).    Petitioa  minst  show  re^cv^ble  casse. 
Apprwed  ia  Thompica  v.  Stalma^a,  131  Fed.  SIL  where  resoval 

petitioa  avers  tiat  ccatioversy  was  between  eitiE<»ns  cf  diJfereat  states 

aad  tkat  simicns  iavolved  exceeced  f^».\  fevieral  cic:^rt  could  permit 

asaeadoMat  to  show  ciiirenskip  cf  parties^ 

S|yL  S  ;IX.  402\     BeTicral  petition  si:^i  state  fs^a. 
Approved  ia  Clixois  etc  Ry.  Co,  v.  Jcnes,  115  Ky.  165,  80  S^  W. 
48S.  to^^owiag  rele:  Jcy  v.  St.  Lcnis.  2^:1  U.  &  5-t:,  50  L.  7S0,  SS 


«C  fatCBt  4»fis  aot  shaw  feceral  ^«etsticA  wke^v  it  appears  tkat  laal 
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controversy  ib  ov6r  claim  of  plaintiff  to  accretion;  OflTner  v.  Chicago 
etc-  B,  Co.^  148  Fed.  203,  petition  for  removal,  in  action  againat  local 
and  nonresident  corporation,  filed  by  nonresident  alone,  alleging  co- 
defendant  fraadulently  joined  to  prevent  removal,  ia  inBuffictent; 
Southern  Cash  Begister  Co.  v.  National  Cash  Begister  Co.,  143  Fed, 
661,  where  each  count  in  complaint  alleged  damages  in  sum  of  $1,900, 
and  also  prayed  for  injunction,  allegation  in  removal  petition  that 
amount  in  controversy  exceed,  $2,000  deemed  true, 

SyL  8  (IX,  403 )»  Eemovability  of  cause — Federal  question* 
Approved  in  Myrtle  v.  Nevada  etc.  By.  Co.,  137  Fed.  196,  state 
action  to  recover  for  peraonal  injuries  cauacd  by  failure  of  railroad 
to  use  safety  appliances  not  removable,  though  complaint  alleged  de- 
fendant engaged  in  interstate  commerce;  Terry  v.  Bird,  120  Fed.  594, 
64  C.  C.  A,  160,  circuit  court  aait  by  Indian  to  determine  rights  under 
patent  conveying  land  in  severalty  under  Indian  treaty  is  not  re- 
viewable by  circuit  court  of  appeals,  but  if  appealable  directly  to 
supreme  coort. 

06   U,   8.   Zn2iB,   24   L.   628,   UNITED   STATES   v.   COUNTY   OF 
CLABK, 

Syl.  1  (DC,  406).     Bailroad  aid  bonds  county  debt. 

Approved  in  Eaton  v,  Mimnaugh,  43  Or.  476,  73  Pac.  757,  holding 
void  Gen<  Laws  1903,  p,  104,  providing  for  relocation  of  county  seat 
and  providing  in  case  new  county  seat  selected,  constmction  of  new 
courthouse  to  be  paid  for  by  county  warrants  payable  out  of  tax 
to  be  levied  for  five  years. 

(IX,  406).  Miscellaneous.  Cited  in  Hose  v.  McKie,  145  Fed.  590, 
it  is  no  defense  to  mandamus  to  compel  town  officers  to  perform  duties 
imposed  on  them  by  statute  toward  provi<ling  for  payment  of  judg- 
ment against  town  that  duties  do  not  include  all  acts  requiaite  to 
full  satisfaction  J  Newman  v,  Kay,  67  W,  Va.  112,  49  8.  E,  931,  aa  to 
what  ia  dicta. 

96  U.  a  218-231,  24  L.  613,  WEBNEE  v.  KING. 

SyL  2  (IX,  407).     Patent  infringement. 

Approved  in  Scott  v.  Fisher  Knitting  Machine  Co.,  139  Fed.  145, 
Bellis  patent  No.  561,559,  for  improvement  in  knitting  machines,  uot 
infringed  hy  machine  of  Fisher  patent  No.  656,535, 

96  U.  S.  234  245,  24  L.  689,  KNICKEBBOCKEB  LIFE  INS.  CO.  v. 
NOBTON. 

8yL  1  {IX,  407).    Insurer  may  waive  conditions* 

Approved  in  Talbott  v.  Metropolitan  L.  Ins.  Co.,  142  Fed.  696,  where 
gc!neral  agent  bad  authority  to  accept  premiums  within  thirty  days 
after  due  acceptance  of  premium  and  delivery  of  receipt  within  such 
time  renewed  policy  from  that  dutcj  Pennsylvania  Casualty   Co.  ▼. 
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Bacon,  133  Fed.  909,  67  C.  C.  A.  497,  where  accident  policy  provided 
that  waivers  must  be  indorsed  and  signed  by  officer  of  company,  and 
latter  did  not  charge  premiums  to  agent  till  actually  received,  agent 
could  not  accept  note  in  lieu  of  first  premium,  and  thus  waive  con- 
ditions; Farmers'  etc.  Ins.  Co.  v.  Caine,  224  HI.  608,  79  N.  E.  959, 
where  benefit  certificate  required  payment  of  assessments  when  due 
as  condition  to  continuance  of  insurance,  and  provided  that  waivers 
must  be  written  and  approved  by  officers,  verbal  agreement  by  society 
to  extend  time  of  payment  waives  right  to  have  same  in  writing; 
Massillon  Engine  etc.  Co.  v.  Shirmer,  122  Iowa,  702,  98  N.  W.  505, 
applying  rule  to  waiver  of  provision  in  contract  of  sale  containing 
warranty  that  six  days '  use  shall  be  conclusive  evidence  of  fulfillment 
of  warranty;  Frost  v.  North  British  etc.  Ins.  Co.,  77  Vt.  415,  60  Atl. 
805,  holding  requirement  as  to  furnishing  prQof  of  loss  within  sixty 
days  waived. 

flyl.  2   (IX,  409).    Insurance — Parol  waiver  of  conditions— Agent. 

Approved  in  Collins  v.  Metropolitan  Life  Ins.  Co.,  32  Mont.  343, 
108  Am.  St.  Bep.  578,  80  Pac.  612,  fact  that  one  payment  made 
after  due  was  reported  to  insurer  as  made  when  due  did  not  show 
insurer  knew  of  agreement  that  insured  pay  after  due;  Aetna  Life 
Ins.  Co.  V.  Fallow,  110  Tenn.  736,  77  8.  W.  941,  where  policy  provided 
that  there  should  be  no  insurance  unless  premium  paid  at  time  of 
accident,  but  general  agent  told  insured  to  wait  for  collector,  and 
premium  due  prior  to  accident  was  so  collected  afterward,  insurer 
liable.    8ee  107  Am.  St.  Bep.  106,  145,  note. 

Syl.  3  (IX,  490).    Insurance — ^Prohibition  against  waivers  by  agents. 

Approved  in  Aetna  Life  Ins.  Co.  v.  Fallow,  110  Tenn.  730,  739,  77 
S.  W.  939,  942,  where  policy  provided  that  there  should  be  no  insur- 
ance unless  premium  paid  at  time  of  accident,  but  general  agent 
told  insured  to  wait  for  collector,  and  premium  due  prior  to  accident 
was  so   collected   afterward,   insurer  liable. 

Distinguished  in  Deming  Inv.  Co.  v.  Shawnee  Ins.  Co.,  16  Okl.  11, 
83  Pac.  921,  where  agent  knowing  facts  as  to  title  wrote  application 
which  misstated  facts,  insurer  not  liable. 

Syl.  4  (IX,  410).     Insurance — Waiver — Nonpayment  of  premiums. 

Approved  in  Dargan  v.  Equitable  Life  etc.  Soc,  71  S,  C.  359,  51 
8.  E.  126,  holding  condition  in  application  that  insurance  should  not 
take  effect  till  first  premium  paid  during  good  health    waived. 

Distinguished  in  Medley  v.  German  etc.  Ins.  Co.,  55  W.  Va.  351, 
47  S.  E.  105,  clause  in  policy  limiting  authority  of  agent  is  not 
notice  to  insured  of  agent's  want  of  power  to  bind  principal  with  re- 
spect to  transactions  prior  to  delivery  of  policy. 

Syl.  5  (IX,  412).     Insurance — Forfeiture  not  favored. 
Approved  in  Lynchburg  etc.  Mill   Co.  v.  Travelers'  Ins.   Co.,   149 
Fedr  958,  where  employer's  liability  policy  provided  for  bar  of  action 
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tbereon  after  thirty  days  from  accrual  of  rigbt,  but  insurer  partici- 
pated in  compromiiie  negotiations  for  over  ninrty  days  after  time 
limit,  limitation  was  absolutely  waived;  Battin  v,  ^Northwestern  Mut. 
L,  Ins.  Co,,  130  Fed.  876,  65  C.  C.  A.  358,  declaration  alleging  payment 
and  acceptance  of  U^saer  sum  on  account  and  credit  for  balance  of 
premium  suiHeiently  alleges  waiver  of  condition  tbat  if  premium  not 
paid  when  due  policy  shall  cease;  Washburn  v.  Union  etc.  Ins.  Co. 
143  Ala.  489y  38  So.  1012,  where  insurer  accepted  note  for  annual 
premium,  and  after  its  maturity  retained  it  and  insisted  on  its  pay- 
ment, it  waived  forfeiture  for  nonpayment  of  premium;  Denver  Life 
Ins.  Co.  V.  Crane,  19  Colo.  App.  201,  73  Pac.  879,  where  benefit  policy 
provided  for  reinstatement  after  forfeiture  and  furnishing  assurance 
of  good  health,  and  medical  examiner  called  to  examine  him,  but  did 
not  find  him,  and  later  notice  of  maturity  of  premium  sent  him,  med- 
ical examination  waived;  Parmera'  etc.  Ins.  Co.  v.  Jackman,  35  Ind, 
App,  17,  73  N.  B.  735,  holding  condition  in  policy  as  to  change  in 
condition  of  title  waived;  National  Masonic  etc.  Assn.  v.  McBride, 
1B2  Ind,  381,  70  N.  E,  4S4,  holding  condition  in  accident  policy  requir- 
ing proof  of  Id  jury  in  ninety  days  waived;  Graham  v.  Security  Mut. 
Life  Ina.  Co.,  72  N.  J,  L.  304,  309,  62  Atl.  6S3,  685,  holding  condition 
for  forfeiture  for  failure  to  premium  waived;  Gish  v.  Insurance  Co. 
of  North  America,  16  Okl.  74,  87  Pac,  873,  determining  waiver  of 
Iron-safe  clause. 

M  U.  S.  245-258,  24  L.  828,  HcLEAN  v.  FLEMING. 

8yL  1   (IX,  413),     Equity — Trademark  infringement. 

Approved  in  Buzby  v.  Davis,  150  Fed.  278,  enjoining  use  of  word 
^'Keystone"  from  use  in  unfair  competition;  Baker  v.  Puritan  Pure 
Pood  Co.,  139  Fed,  681,  protecting  trademark  consisting  of  picture 
of  woman  dressed  as  waitress  copied  from  painting;  Neane  v.  Sundet, 
93  Minn,  300,  101  N,  W.  491,  enjoining  corporation  from  using  trade 
name  adopted  prior  thereto  by  partnership  engaged  in  like  business 
in  same  place. 

Syl.  2  {IX,  414).     Trademark  infringement — Exact  similitude. 

Approved  in  Howe  Scale  Co.  v.  Wyckoff,  198  U.  S.  140,  49  L.  986, 
25  Sup.  Ct  609,  manufacturer  of  **Kemington"  typewriter  not  enti- 
tled to  protection  against  use  of  name  '*Kemington-Sholea'*  by  per- 
sons named  **Eemington"  and  ^'Sholos";  Kronthal  Waters  v.  Becker, 
137  Fed.  654,  where  mineral  water  from  certain  springs  put  up  in 
certain  size  and  shape  bottles  with  blue  label,  use  of  similar  bottles 
and  labels  with  different  worda  for  diflferent  water  enjoined;  Devlin 
V.  McLeod,  135  Fed.  166,  enjoining  use  of  words  ^* Toothache  Gum*' 
on  packages  aimilar  to  complainant's;  People  v.  Bose,  219  III.  58,  76  N. 
E,  45.  refusing  mandamus  to  compel  Secretary  of  State  to  issue  ceriifl- 
eate  of  incorporation  under  name,  use  of  which  may  be  enjoined  by 
existing  company;  Cusimnno  v.  Olive  Oil  Imp.  Co.,  114  La.  315,  38  So, 
201f  protecting  trademark  for  "Chicken  Cock''  olive  oil;  W,  E,  Lyna 
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Shoe  Co.  V.  Auburn-Lynn  Shoe  Co.,  100  Me.  474,  62  Atl.  604,  holding 
trademark  "Auburn-Lynn  Shoe  Co."  infringed  by  trademark  of 
company  organized  by  Lynn  in  Auburn;  Begis  v.  Janes,  185  Mass. 
460,  70  N.  E.  481,  word  "Bexell"  infringes  registered  trademark 
"Bex" J  Woodcock  v.  Guy,  33  Wash.  239,  240,  74  Pac.  359,  where  in 
suit  to  restrain  infringement  of  nonregistered  trademark,  complaint 
asking  that  plaintiff  be  protected  in  use  of  trade  word,  without  charg- 
ing that  defendant  had  simulated  labels  so  as  to  deceive,  or  that  use 
of  word  was  fraudulent,  is  insufficient. 

Syl.  3  (IX,  416).    Trademark  infringement — Laches. 

Approved  in  Hygeia  etc.  Water  Co.  v.  Consolidated  Ice  Co.,  144 
Fed.  142,  length  of  time  of  innocent  use  of  another's  trademark  un- 
known to  owner  does  not  defeat  injunction  against  infringer. 

Syl.  6  (IX,  418).    Trademark  infringement— Intent. 

Approved  in  W.  B.  Lynn  Shoe  Co.  v.  Auburn-Lynn  Shoe  Co.,  lOO 
Me.  475,  476,  62  Atl.  505,  holding  trademark  "Auburn-Lynn  Shoe 
Co."  infringed  by  trademark  of  company  organized  by  Lynn  in 
Auburn. 

Syl.  7  (IX,  418).    Trademark  infringement — ^Proof — ^Intent. 

Approved  in  Bickmore  Gall  Cure  Co.  v.  Kams,  134  Fed.  835,  67 
C.  C.  A.  439,  holding  labels  used  on  horse-gall  cure  so  similar  as  to 
show  design  to  deceive. 

Syl.  9  (IX,  420).     Trademark  infringement — ^Part  profits. 

Approved  in  W.  B.  Lynn  Shoe  Co.  v.  Auburn-Lynn  Shoe  Co.,  100 
Me.  479,  62  Atl.  507,  granting  account  of  all  profits  growing  out  of 
sale  of  goods  on  which  infringed  trademark  used  to  date  of  decree; 
Gaines  v.  Whyte  Grocery  Co.,  107  Mo.  App.  515,  516,  81  S.  W.  650^ 
651,  in  suit  to  enjoin  infringement  of  trademark,  statute  of  limita- 
tions does  not  apply;  International  Silver  Co.  v.  Rogers  Corporation, 
66  N.  J.  Eq.  141,  57  Atl.  725,  holding  right  to  accounting  in  suit  for 
infringement  of  trademark  barred  by  laches. 

Distingfuished  in  Regis  v.  Jaynes,  191  Mass.  247,  249,  77  N.  E. 
775,  776,  in  suit  to  restrain  infringement  of  trademark,  defendant,, 
who  persisted  in  infringement  during  litigation,  cannot  defend  ac- 
counting on  ground  of  accidental  use. 

96  U.  S.  258-268,  24  L.  693,  OHIO  &  M.  R.  R.  CO.  v.  McCARTHY. 
♦      Syl.  3  (IX,  421).     Carriers  of  cattle — Connecting  carrier's  delay. 

See  106  Am.  St.  Rep.  609,  note. 

Syl.  4  (IX,  421).     Contract  for  shipment  over  other  lines. 

Approved  in  Northern  Pac.  Ry.  Co.  v.  American  Trading  Co.,  195 
TJ.  S.  459,  49  L.  278,  25  Sup.  Ct.  84,  agent  of  receiver  may  make 
special  agreement  to  forward  through  shipment  by  steamer  of  con- 
necting carrier  sailing  on  designated  day. 
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8yL  5  (IX,  422).    Corporation's  contract  presamed  valid* 
Approved  in  In  re  Caatle  Braid  Co,,  145  Fed,  234,  upholding  con- 
tract between  corporation  and  its  directors  for  purchase  by  former 
of  stock  held  by  latter. 

SyL  6  (IX,  422),  Corporations — Ultra  vires  not  favored. 
Approved  in  United  States  S,  &  L.  Co*  v.  Convent  of  St.  Rose,  133 
Fed.  353,  where  contract  between  loan  association  and  borrowing 
stockholder  which  is  corporation  is  faUy  executed  by  former,  latter^ 
after  using  mooey,  cannot  defeat  enforcement  of  contract  on  ground 
that  it  could  not  be  stockholder;  Hinds  County  v.  Natchez  etc.  B.  B. 
Co.,  85  Miss.  629,  107  Am.  St.  Bep.  310,  38  So.  191,  neither  corporation 
nor  its  stockholders  can  complain  of  sale  of  its  franchise  as  ultra 
vires;  First  Nat.  Bank  v.  Guardian  Trust  Co,,  187  Mo.  526,  86  S.  W. 
117p  70  L.  B.  A.  79p  where  corporation  executed  note  to  enable  co- 
maker to  obtain  loan  and  payee  parted  with  money,  in  action  on 
note  defense  of  ultra  vires  not  available.  See  111  Am.  St.  Bep.  323, 
note. 

Denied  in  Drainage  Com.  v.  National  Contracting  Co.,  136  Fed, 
785,  786,  in  action  by  drainage  commission  to  recover  profits  wrong- 
fully made  by  contractor  for  public  improvement  by  substituting 
cheaper  materials  for  those  specified,  defense  of  ultra  vires  not  avail- 
able. 

SyL  8  (IX,  424).     Estoppel — Inconsistent  positions  in  actions. 

Approved  in  Moore  v.  Beiseker,  147  Fed.  375,  where  contract  for 
sale  of  lands  required  one-third  cash  in  thirty  days,  balance  to  be 
secured  by  mortgage,  and  vendor  to  convey  in  thirty  days,  and  de- 
liver complete  abstracts,  and  plaintiff  paid  earnest,  but  defendant 
failed  to  deliver  abstracts  in  thirty  days,  but  delivered  them  in  next 
nine  months,  failure  to  tender  one-third  price  in  thirty  days  did  not 
terminate  contract;  Kansas  Union  etc.  Ins.  Co.  v.  Burman,  141  Fed. 
842,  where  insurance  agent  under  salary  contract  and  commissions 
resigns,  specifying  grounds  therefor,  be  cannot,  in  subsequent  suit 
against  company  for  breach  of  contract,  allege  other  grounds  for 
resignation;  Illinois  etc.  B.  E.  Co.  v.  Seitai,  214  111,  356,  105  Am.  St. 
Bep.  108,  73  N,  E.  587,  in  trover  against  carrier  for  goods  sold  to 
pay  freight,  carrier  cannot  defend  on  ground  that  plaintiff  is  not 
consignee  or  assignee  of  bill  of  lading  where  refusal  to  deliver  based 
on  ground  that  additional  freight  not  paid;  Gibson  v.  Brown^  214 
BL  341,  73  N.  E.  582,  one  placing  refusal  to  perform  contract  for 
exchange  of  realty  on  specific  ground  is  estopped  in  subsequent  litiga- 
tion to  set  up  other  grounds  for  refusal;  Farmers'  Milling  Co.  v.  Mill 
Owners'  etc.  Ins.  Co.,  127  Iowa,  318,  103  N.  W.  208,  where,  after 
loss,  insurer  denied  liability  because  of  insurer's  failure  to  pay  assess- 
ment, he  cannot,  after  suit,  defend  on  ground  that  policy  had  been 
canceled  by  discretion  of  directors;  Stanton  v,  Barnes,  72  Kan.  544^ 
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84  Pac.  117,  where  Tender  refuses  to  complete  sale  made  by  agent 
on  ground  that  property  belonged  to  another,  and  employment  of  agent 
denied,  inability  of  purchaser  to  pay  cash  cannot  be  urged  at  trial; 
Sandefur  v.  Hines,  69  Kan.  171,  76  Pac.  446,  applying  principle  where 
vendor  refused  to  complete  sale;  Bedinger  ▼.  Jones,  68  Kan.  637,  75 
Pac.  1001,  debtor  who,  before  sale,  demands  of  sheriff  return  of  prop- 
erty as  exempt,  and  objects  to  sale  on  same  grounds,  and  who  sues 
sheriff  and  purchaser  for  return  of  property  as  exempt,  cannot  on 
trial  show  sale  is  void  on  other  grounds;  Beiger  ▼.  Faber,  116  Mo. 
App.  129,  92  S.  W.  184,  where  after  sale  under  trust  deed  grantor 
filed  statutory  bond,  and  sued  to  enjoin  beneficiary  from  taking  pos- 
session, and  latter  denied  validity  of  bond,  he  could  not  thereafter 
sue  on  bond  as  valid;  Morrison  ▼.  Atkinson,  16  Okl.  575,  85  Pac. 
473,  where  one  assumes  position  in  district  court,  he  is  estopped  from 
denying  legality  of  that  position  on  appeal;  dissenting  opinion  in 
Western  Union  Telegraph  Co.  v.  Thompson,  144  Fed.  584,  majority 
holding  amendment  of  complaint  for  malicious  prosecution  by  sub- 
stituting for  allegation  that  plaintiff  was  arrested  on  warrant,  allega- 
tion that  she  was  arrested  and  held  without  warrant,  rendered  errone- 
ous instruction  based  on  theory  that  action  was  for  malicious  prosecu- 
tion; dissenting  opinion  in  Jones  v.  Stoddart,  8  Idaho,  227,  67  Pac. 
654,  majority  holding  one  claiming  to  be  purchaser  of  negotiable  note 
need  not  show  formal  resolution  of  directors  directing  president  to 
indorse  note. 

96  U.  8.  271-278|  24  L.  815,  TOWNSHIP  OF  BOCK  CBEEK  v. 
STBONG. 

Syl.  2  (IX,  426).     Municipal  bond  statute — Directory  provisions. 

Approved  in  dissenting  opinion  in  Wright  v.  East  Biverside  Irr. 
Dist.,  138  Fed.  325,  majority  holding  void  California  irrigation  bonds 
delivered  after  date  which  they  bore. 

96  U.  S.  312-316,  24  L.  816,  SAN  ANTONIO  v.  MEHAFFY. 

Syl.  6  (IX,  430).     Statutes— Title. 

Approved  in  Biley  v.  Charleston  Union  Station  Co.,  71  S.  C.  488, 
110  Am.  St.  Bep.  585,  51  S.  E.  496,  upholding  act  of  1902,  incor- 
porating union  depot  company. 

96  U.  S.  316-324,  24  L.  630,  McGABBAHAN  v.  l^HNING  CO. 

Syl.  2  (IX,  431).  Statute  requiring  countersigning  of  patent  man- 
datory. 

Approved  in  Wright  v.  East  Biverside  Irr.  Dist.,  138  Fed.  321, 
holding  void  California  irrigation  bonds  delivered  after  date  which 
they  bore;  McLeod  v.  Lloyd,  43  Or.  270,  71  Pac.  798,  where  abstract 
of  title  shows  patent,  though  it  does  not  show  it  countersigned  by 
recorder,  it  is  presumed  that  it  was  so  countersigned. 


S59 


Notea  on  U*  S.  Boporta. 


96  U.  a  328  33» 


90  V.  8.  328-331,  24  U  818,  PULLMAN  v,  UPTON. 

Syl,  2  (IX,  433).     Increase  of  capital  stock — Who  queBtions, 
Approved  in  First  Nat.  Bank  v.  Wyoming  Val.  Ice  Co.,  136  Fed- 
469,    failure    of   Pennsylvania   corporation   to   pay    tax   on   increased 
issue  of  stock  was  waived  by  subsequent  acceptance  of  tax, 

SyL  4  (IX,  433).    Pledgee  of  corporate  stock— Calls. 
Cited  in  Merchants'  Nat.  Bank  ▼.  Wehrmann,  202  U.  8.  301,  50  L. 
1040,  26  Sup.  Ct.  613,  arguendo, 

Syl.  5  {IX,  434).    Corporations — Capital  fund  for  debts. 

Approved  in  Reid  v,  Detroit  Idea!  Paint  Co.,  132  Mich.  530,  94 
N,  W.  4,  agreement  whereby  creditor  of  corporation  agrees  to  take 
certain  amt^unt  of  new  stock  and  apply  it  on  hJs  claim  on  condition 
that  stock  be  increased  certain  Amount  is  binding. 

Distinguished  in  In  re  Remington  etc.  Motor  Co.,  139  Fed.  776, 
where  New  Jersey  corporation  contracted  with  board  of  trade  to  sell 
it  stock  at  less  than  par,  and  latter  wag  to  furnifth  former  free  site 
for  bui] clings,  and  stock  issued  as  fully  paid  up,  stock  was  not  assess- 
ablt  in  favor  of  creditors. 

96  U.  S.  332  339,  24  L.  775,  PBUGH  v.  DAVIS, 

Syl.  1  (IX,  435).     Declaring  deed  mortgage. 

Approved  in  Wei^eham  v,  Hoeker,  7  Okl.  253,  54  Pac.  465,  fol- 
lowing rale;  Harrington  v.  Atlantic  etc.  Telograph  Co.,  143  Fed. 
336,  where  owner  of  patents  transferred  patents  to' controlling  stock- 
holder of  corporation  acting  in  its  behalf,  accompanied  by  direction* 
that  patents  should  not  be  transferred  to  corporation  until  it  deliv- 
ered stock  to  owner,  but  stockholder  conveyed  patents  in  violation 
of  agreement,  corporation  took  no  title  and  was  liable  for  infringe- 
ment for  use  of  patented  devices;  Wells  v.  Geyer,  12  N.  D.  322,  96 
N.  W.  291,  absolute  deed  and  contemporaneous  agreement  to  sell 
and  reconvey  lands  between  same  parties  for  equal  considerations, 
repayment  to  be  made  in  future  payments  with  interest,  is  mortgage; 
Berner  v.  German  State  Bank,  125  Iowa,  440,  101  N.  W.  157,  arguendo. 

SyL  2  (IX,  436).     Parol  to  show  deed  mortgage. 

Approved  in  Weiseham  v,  Hocker,  7  Okl.  254,  255,  54  Pac.  465, 
fonowing  rule;  Stitt  v.  Rat  etc.  Lumber  Co.,  96  Minn.  32,  104  N.  W, 
563,  applying  rule  where  mortgagor  did  not  at  time  have  title  to 
land,  and  title  was  put  in  name  of  third  party. 

SyL  3  (IX,  436).  Mortgage  waiving  equity  of  redemption^ 
Approved  in  Bunn  v.  Beaswell,  139  N.  C.  142,  51  S.  E.  930,  con- 
sent judgment  declaring  defendant  shall  stand  absolutely  debarred 
of  all  equity  in  land  does  not  deprive  defendant  of  right  to  redeem; 
Wells  v.  Geyer,  13  N.  D.  323,  95  N.  W.  291,  subsequent  agreement 
bj   mortgagor  in   possession   to   surrender  possession   and   relinquish 
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right  to  redeem,  made  by  mutual  mistake  and  without  consideration,, 
is  unenforceable;  Keller  t.  Kirbj,  34  Tex.  Civ.  405,  78  8.  W.  83,. 
where  deed  absolute  in  form  is  executed  as  mortgage  it  cannot  pas» 
title  to  mortgagee  bj  parties  subsequently  canceling  evidence  of  in- 
debtedness and  making  parol  agreement  that  deed  shall  convej  title* 

96  U.  8.  340,  341,  24  L.  644,  DIAL  v.  EEYNOLDS. 

8yl.  1  (IX,  438).    Enjoining  state  court. 

Approved  in  Security  Trust  Co.  v.  Union  Trust  Co.,  134  Fed.  802, 
where  state  court  had  jurisdiction  over  foreclosure  of  mortgage  and 
appointed  receiver  and  decreed  sale,  federal  court  could  not  restrain 
sale  at  instance  of  parties  claiming  Hen  on  part  of  property. 

8yl.  2  (IX,  439).    Foreclosure — Bights  of  adverse  claimants. 

Approved  in  Tinsley  v.  Atlantic  Mines  Co.,  20  Colo.  App.  65,  77 
Pac.  13,  where,  in  simple  foreclosure,  party  made  defendant  under 
allegation  that  he  held  interest  subject  to  mortgage,  disclaimed  alleg- 
ing he  claimed  under  paramount  title  by  tax  lien,  he  could  not  be 
compelled  to  litigate  title  in  such  action;  Brown  v.  Atlantic  etc. 
Bldg.  A  Loan  Assn.,  46  Fla.  495,  35  8o.  404,  holder  of  tax  deed  to 
mortgaged  premises  claiming  title  adverse  and  paramount  to  both 
mortgagor  and  mortgagee  is  not  party  defendant  to  foreclosure. 

96  U.  8.  341353,  24  L.  659,  HITCHCOCK  v.  GALVESTON. 

Syl.   1   (IX,  440).    Municipal  contracts — ^Authority  to   mayor. 

Approved  in  Earl  v.  Bowen,  146  Cal.  764,  81  Pac.  137,  upholding 
order  of  council  directing  clerk  to  sign  contract  for  city;  Hett  v. 
Portsmouth,  73  N.  H.  336,  61  Atl.  597,  formal  vote  for  mayor  and 
alderman  adopting  street  improvement  contract  made  by  special  com- 
mittee makes  contract  valid  though  appointment  of  special  commit- 
tee was  illegal;  Jones  v.  Holzapfel,  11  Okl.  414,  68  Pac.  514,  un- 
der statute  authorizing  city  to  provide  for  construction  of  sewers 
and  apportion  cost  of  labor  and  material,  council  may  contract  there- 
for. 

Distinguished  in  Bluffton  v.  Miller,  33  Ind.  App.  530,  70  N.  E.  993, 
under  Burns'  Ann.  St.  1901,  §  3508,  contract  for  street  improvements 
which  left  character  of  improvement  and  nature  of  some  of  materials 
to  engineer  was  invalid. 

Syl.  2  (IX,  440).     Municipal  debt  limit. 

Approved  in  Coles  Co.  v.  Goehring,  209  111.  156,  70  N.  E.  613,  con- 
stitutional provision  prohibiting  county  authorities  from  assessing 
taxes  exceeding  seventy-five  cents  on  one  hundred  dollars  valuation 
unless  authorized  by  vote  of  people  does  not  limit  power  of  county 
to  incur  indebtedness. 
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8jl  3  (E^,  441),  Municipal  contract — Enjoyment  of  beneflts* 
Approved  in  Mankato  v.  Barber  Asphalt  Pav.  Co.,  142  Fed.  335, 
348,  action  against  city  for  amount  of  contract  price  of  street  im- 
provements  because  of  its  repeal  to  leirr  special  assessment  on  abut- 
ting property  is  not  founded  on  ^ebt  within  statute  fixing  limit  of 
indebtedness;  Oilman  v.  Fcmald,  141  Fed.  944,  where  inunieipaHty 
having  power  to  borrow  money  but  not  to  issue  negotiable  bonds  bor- 
rowed sunn  which  it  used  for  authorizing  purpose  and  issued  negotia- 
hle  bonds  therefor,  lender  could  recover  money  lent;  Chelsea  Sav, 
Bank  v.  City  of  Ironwood,  130  Fed,  412,  68  C.  C.  A.  230,  where  city 
aold  bonds  which  wore  within  its  power  and  received  part  of  pur- 
chase price,  but  they  were  Bubsequently  declared  invalid  for  irregu- 
larity, city  liable  for  amount  received;  Coles  Co.  v.  Goehring,  209 
m,  169,  170,  70  N*  E.  613,  county  is  liable  for  contract  price  of  court- 
house though  anticipation  warrants  issued  on  work  are  void  where  it 
bad  accepted  building;  Marion  Water  Co*  v.  City  of  Marion^  121 
Iowa,  322,  96  K.  W.  888,  applying  rule  to  hydrant  rental  contract 
made  with  water  company  whicb  was  by  ordinance  authorized  to 
-construct  works;  Fidelity  Ins.  Co*  v.  German  Sav.  Bank,  127  Iowa, 
596,  103  N.  W.  960,  where  insurance  company  received  bank  stock, 
certificates  of  deposit  and  cash  in  payment  of  deposit  in  insolvent 
bank,  it  cannot  repudiate  transaction  after  its  execution  on  ground 
of  ultra  vires;  Citizens'  Bank  v.  Spencer,  126  Iowa,  106,  101  N.  W. 
645,  act  of  city  council  in  making  contract  without  authority  does 
BOt  estop  city;  First  Nat.  Bank  v.  Guardian  Trust  Co.,  187  Mo,  528, 
M  S.  W.  118,  70  L.  B.  A.  79,  where  corporation  executed  note  to 
enable  comaker  to  obtain  loan,  and  payee  parted  with  money,  in  ac- 
tion on  note,  defense  of  ultra  vires  not  available;  Pine  Tree  Lum- 
ber Co.  V.  Fargo,  12  N.  D.  372,  377,  96  N.  W.  361,  363,  city  may  ren- 
der itself  generally  liable  on  contract  for  special  Improvements; 
State  V.  Knoxville,  115  Tenn.  184,  90  S.  W.  292,  where  emunerators 
made  false  reports  as  to  scholastic  population,  whereby  city  received 
moneys  in  excess  of  its  legal  allotment^  state  could  recover  moneys 
#0  received  and  expended  by  city* 

96  tJ.  8.  360-366,  24  L,  819,  UNITED  STATES  v.  SIMMONS. 
SyL  2  (IX,  445),  Indictment  for  statutory  crime. 
Approved  in  Burton  v.  United  States,  202  U.  S.  373,  50  L.  1067, 
26  Sup,  Ct.  688,  upholding  indictment  under  Bev.  St,,  §  1782,  punish- 
ing receipt  of  compensation  by  senator  for  services  before  any  de- 
partment in  matter  in  which  United  States  is  interested;  Miller  v. 
United  States,  136  Fed.  581,  592,  69  C,  C.  A.  355,  indictment  under 
Bev.  St.,  §  4746,  charging  defendant  with  causing  presentation  of 
false  writing  to  pension  commissioner,  h  bad  where  it  does  not  al* 
lege  manner  of  presentation  or  name  of  person  who  presented  It; 
Wong  Din  v.  United  States,  135  Fed.  704,  68  a  0,  A.  340,  upholding 
indie tmest  fof  conspiracy  to  aid  in  landing  Chinamen. 
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8jL  8  (IX,  446).    Indietment— Names  nnkiiowii. 

Approved  in  United  States  t.  Green,  186  Fed.  644,  holding  insiif- 
fleient  indictment  under  Bot.  St.,  §  6451,  for  bribing  federal  ofleer 
bj  tendering  him  a  cheek. 

SyL  8  (IX,  447).    Indictment — ^Defrauding  goTemment— Means. 

Approved  in  Sprinkle  t.  United  States,  141  Fed.  814,  816,  where 
defendants  were  jointly  indicted  with  others  for  engaging  in  rectify- 
ing business  in  names  of  companies  organised  to  defraud  goTemment 
of  tax,  statements  by  defendants  not  on  trial  are  admissible  to  show 
intent  though  conspiracy  not  charged;  United  States  t.  Manufactur- 
ing Apparatus  etc.  New  Jersey  Churning  Co.,  141  Fed.  476,  uphold- 
ing information  for  forfeiture  of  oleomargarine  plant  under  Comp. 
St.  1901,  p.  2284,  for  defrauding  government  of  tax  on  oleomargarina 
produced. 

96  U.  a  869-878,  24  L.  883,  EX  PABTE  SCHOLLENBEBGEB. 

SyL  1  (IX,  448).    Foreign  corporation — ^Process  agent. 

Approved  in  Eibbler  t.  St.  Louis  etc  B.  Co.,  147  Fed.  881,  8^, 
foreign  corporation  which  under  state  laws  can  be  sued  in  slate 
courts  only  in  counties  in  which  it  does  business  is  not  suable  in 
federal  court  in  state  unless  it  does  business  in  one  of  counties  with- 
in district. 

Syl.  6  (IX,  453).    Corporations— Business  in  other  state—Process. 

Approved  in  Old  Wayne  etc  Assn.  v.  McDonough,  164  Ind.  827, 
328,  73  N.  E.  705,  706,  upholding  Stat,  of  1883,  requiring  foreign  in- 
surance companies  to  file  stipulation  with  insurance  commissioner 
that  process  served  on  eommission^r  or  agent  specified  by  company 
shall  be  equivalent  to  personal  service  on  company;  Groel  v.  United 
Elec  Co.,  69  N.  J.  Eq.  412,  419,  60  Atl.  828,  830,  upholding  P.  Li. 
1896,  p.  307,  requiring  foreign  corporations  to  designate  process 
agent  and  holding  it  applied  to  cause  of  action  arising  in  state 
while  corporation  was  doing  business  under  license,  though  corpora- 
tion not  doing  business  in  state  at  time  of  service. 

Syl.  7  (IX,  454).    Jurisdiction — Defendant's  residence — Waiver. 

Approved  in  Iowa  etc.  Min.  Co.  v.  Bliss,  144  Fed.  449,  450,  451, 
where  alien  sued  nonresident  in  state  court,  defendant  could  remove 
suit  without  plaintiff's  consent;  Morris  v.  Clark  Const.  Co.,  140  Fed. 
757,  state  action  by  alien  against  citizen  of  another  state  is  remova- 
ble to  federal  court  by  defendant;  Wolff  v.  Choctaw  etc.  E.  Co.,  133 
Fed.  602,  suit  against  corporation  created  in  another  state  cannot 
be  maintained  in  federal  district  where  it  does  business  where  plain- 
tiff is  not  citizen  or  resident  of  such  district. 
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96  U.  a  370*388,  24  L.  668,  WISCONSIN  v.  DULUTBL 

SyL  1  (IX,  456).     Harbor  improvements — ^Injunction, 

Approved  in  Missouri  v,  Illinois,  200  U.  S.  526,  50  L.  581,  26  Stip. 
Ct.  268,  refufling^  to  en  join  dischnrge  of  Chicago  sewage  through  artifi- 
cial canal  from  Lake  Michi^n  into  Mississippi  river  at  instance  of 
MlssourL 

06  V.  8.  395^04,  24  L.  637,  DOBBIN'S  DISTILLERY  v.  UNITED 
STATES. 

Syl.  1  {IX,  458).    Forfeiture  for  violating  revenue  laws. 

Approved  in  The  Frolic*  148  Fed.  923,  chronometer  on  vessel  seised 
for  violation  of  Chinese  Exclusion  Act  is  forfeitable  though  leased 
to  owner  of  vessel;  United  States  %*.  One  Black  Horse,  147  Fed.  771, 
under  Rev,  St,,  §§  3061-3063,  team  used  in  transportation  of  smug- 
gled goods  forfeitable  though  owner  did  not  know  of  purpose  of  use; 
Scow  No.  36,  144  Fed.  934,  under  Comp.  St.  1901,  pp.  3542,  3544, 
vessel  used  in  depositing  refuse  in  navigable  waters  forfeitable  though 
so  used  without  knowledge  of  owner. 

Distinguished  in  Moody  v,  McKinney,  73  8.  G,  442,  53  S.  E,  545, 
where  owner  did  not  know  or  consent  to  use  of  team  to  transport 
liquor  in  night-time,  it  Is  not  sekable  under  Cr.  Code,  §  594. 

de  U-  8.  404  421,  24  L.  746,  McPHESSON  v.  COX. 

SyL  2  (IX,  459).     State  of  frauds — Lawyer ^s  contingent  contract. 

Approved  In  American  Fine  Art  Co,  v,  Simon,  140  Fed.  536,  oral 
contract  modifying  writing  which  conferred  on  defeodant  privilege 
of  dividing  deliveries  into  two  annual  installments,  work  requireil 
thereafter  to  be  distributed  for  next  two  years    is  not  within  statute. 

06  U.  8.  430-432,  24  L,  703,  BAIRD  v.  UNITED  STATES* 
SyL  2  (IX,  401).  Suit  for  part  of  demand  as  bar. 
Approved  in  Nixon  v.  Fidelity  Sb  Deposit  Co.,  150  Fed.  576,  where 
petition  against  bankrupt  whose  property  Is  seized  is  dismissed  and 
be  makes  no  claim  for  damages,  he  cannot  thereafter  make  further 
claim  therefor  against  petitioners  and  sureties  under  Bankr*  Act, 
§  69a;  Russell  v.  Russell,  134  Fed.  841,  67  C.  C.  A.  436,  question  ex- 
pressly  determined  by  court  whose  decree  is  affirmed  on  appeal  is 
fCiS  tdjudicata  though  question  not  considered  on  appeal;  Mallory  v, 
Dawson  Cotton  Oil  Co.,  32  Tex.  Civ.  298,  74  8.  W.  955,  where  con- 
tract provided  for  payment  of  sum  for  construction  ef  building  ac- 
cording to  plans  and  that  cost  of  alterations  be  added  or  deducted 
from  price,  contractoi*  could  maintain  separate  suits  by  filing  me- 
chanic's lien  for  contract  price    and  omittiug  extras* 
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96  U.  B.  432-449,  24  L.  760,  MURBAY  t.  CHABLESTON. 

Syl.  2  (IX,  462).    Taxation— Debt  due  nonresident. 

Distinguished  in  New  York  t.  State  Board  of  Tax  Commrs.,  199  U. 
a  42,  105  Am.  St.  Bep.  703,  50  L.  77,  25  Sup.  Ct.  715,  rednetion,  oi 
aecount  of  annual  payments  in  nature  of  tax  eovered  by  exiatiBi 
agreement,  made  by  N.  Y.  Laws  1899,  e.  712,  from  tpeeiml  fnutehiM 
tax  provided  for  by  such  statute  does  not  render  statute  uiTalid. 

Syl.  4  (IX,  462).    Taxation— City 's  stock  indebtedness. 

Approved  in  State  ex  Xo].  Louisiana  Imp.  Co.  t.  Board  of  AasewoiL 
111  La.  986,  993,  994,  997,  999,  36  So.  92,  95,  97,  eertificAtes  of  ii. 
debtedness  of  municipality  an.  not  taxable  by  it. 

Syl.  6  (IX,  463).    Contraets  hf  •tates— Impairment. 
See  101  Am.  St.  Bep.  162,  note. 

96  U.  a  450-461,  24  L.  752,  BAILBOAt)  oO.  ▼.  VANCE. 

Syl.  2  (IX,  465).    Domesticating  foreign  -orporation. 

Approved  in  Bussell  t.  St.  Louis  ete.  By.  Co.,  71  Ark.  4$4  459  m 
8.  W.  727,  728,  railroad  organized  in  sister  it»ti  on  complying  iLitk 
Acts  1889,  p.  43,  could  exercise  eminent  dommta. 

96  U.  S.  467-491,  24  L.  779,  CASEY  y.  CAVABOE. 
Syl.  2  (IX,  466).    Possession  necessary  to  pledgiL 
Approved  in  Third  Nat.  Bank  v.  Buffalo  German  ^   /v     los  it 
S.  588,  48  L.  803,  24  Sup.  Ct.  254,  applying  rule  to  P*««i^*of  baX' 
stock;  Security  Warehousing  Co.  v.  Hand,  143  Fed.  41,  nrk.      /*T    • 
rupt  leased  space  in  building  to  warehouse  company,  nUe^ 
was   inclosed    by    open    paling    and    bankrupt's    servants   iran    ^^^ 
house  custodians,  pledge  of  warehouse  receipts  by  bankrupt  dlj*'^ 
pass  title  to  goods;  Ryttenberg  v.  Schefer,  131  Fed.  322,  wkeie  \ 
ties  attempted  by  agreement  to  give  one  factor's  lien  on  gooAi?^ 
other,  but  by  possession  remained  in  debtor,  equitable  lien  does  wi 


arise;  Harding  v.  Eldridge,  186  Mass.  43,  71  N.  E.  116,  117, 
owner  of  piano  gave  note  combined  with  statement  of  pledge  tf 
piano  as  security  with  power  of  sale  on  default,  but  no  delivery  tf 
piano  made,  no  pledge  resulted;  Jackson  v.  Kincaid,  4  Okl.  570  tf 
Pac.  593,  where  pledgees  took  merchandise  pledged  and  opened  it  for 
sale  in  building  rented  by  debtors  and  in  same  name  in  which  debtozs 
ran  business  at  another  place,  and  debtors  brought  new  goods  and 
placed  them  in  stock,  and  all  sold  in  course  of  trade  and  proceeds 
used  for  rents,  fixtures,  etc.,  and  balance  deposited  to  credit  of  debtoxa 
pledge  was  fraudulent  as  to  attaching  creditors. 

Syl.  3  (IX,  467).  Ple'dge — Redelivery  to  pledgor— Temporary  par 
pose. 

Approved  in  Bush  v.  Export  Storage  Co.,  136  Fed.  932,  where  mana- 
factoring  corporation  leased  part  of  building  to  wareliouse  eompany 
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and  stored  materials  therein)  receiYing  receipts   therefor^  pledge  of 
receipts  carried  good  title* 

3yh  6  (IX,  46S),     Equities  against  assignee  for  creditors. 
Approved  in  English  v.  Boss,  140  Fed.  635,  arguendo. 

96  U.  S,  499-513,  24  L.  836,  MAINE  CENT,  R.  E.  CO,  T,  MAINE. 
8yL  1  (IX,  469).  Tax  exemption — Consolidation  of  corporations. 
Approved  in  San  Antonio  Traction  Co,  v.  Altgelt,  200  U.  8.  309, 
50  L.  494j  26  Sup.  Ct.  261,  contract  exemption  from  rate  regulation 
possessed  bj  street  railroad  cbartered  prior  to  Texas  Const.  1876, 
{  17,  Bill  of  Eights  subjecting  all  privileges  to  legislative  control  was 
lost  by  foreclosure  sale  to  another  corporation,  under  city  ordinance 
granting  purchaser  all  privileges  granted  to  old  company* 

Distinguished  in  Lee  v.  Atlantic  Coast  Line  E.  Co.^  150  Ped.  79Q, 
construing  agreement  between  railroads  as  merged  and  not  a  consolida- 
tion. 

SyL  Z  (IX,  470).     Reserved  power  to  alter  corporate  rights. 

Approved  in  Rochester  v.  Rochester  Ey.  Co.,  182  N.  Y.  118,  74 
N.  E.  959,  70  L.  B.  A*  773,  where  street  railway  had  statutory  ex^ 
emp»tion  for  expense  of  repaving  between  tracks,  exemption  did  not 
pass  to  its  lessee;  Gladding  v.  Saint  Matthew  Church,  25  E.  I.  634, 
105  Am.  St.  Rep,  904,  57  AtL  863,  65  L.  R,  A.  225,  where  bequest 
made  to  church  for  mutes,  but  before  testatrix's  death  church  con- 
solidated with  another,  which  carried  on  identical  work  through  a 
department,  new  church  not  entitled  to  bequest. 

96  U.  S.  513-520p  24  L.  732,  ATHEETON  v.  FOWLER. 

Syl.  2  (IX,  472)*     Public  lands — ^Breaklng  into  inclosure. 

Approved  in  Commager  v.  Dicks,  1  Old.  88,  28  Pac,  866,  where  ds* 
fendant  entered  on  land  and  made  application  for  entry  which  was 
refused  as  conflicting  with  prior  entry,  and  later  plaintiff  made  home- 
stead entry  and  received  receipt,  latter  could  not  maintain  unlaws 
ful  detainer;  Reservation  State  Bank  v.  Hoist,  17  S.  D.  S44.  95  N. 
W.  932,  70  L.  R.  A.  799,  where  applicant  for  land  subject  to  home- 
stead entry  is  permitted  to  enter  same,  there  can  be  no  rightful  oe^ 
cupation  of  part  of  land  by  another  as  against  him« 

Syl.  5   (IX,  473).     Preemption — Forcible  intrusion. 

Approved  in  McMichael  v.  Murphy,  12  Okl,  165,  70  Pac.  193,  fol- 
lowing rule;  Clipper  Min.  Co.  v.  Eli  Min.  etc.  Co.,  194  U,  S.  230,  48 
L.  951,  24  Sup,  Ct.  632,  eotry  on  prior  valid  placer  location  for  pros- 
pecting for  unknown  lodes  initiates  no  title  to  lode  claims  thus  lo- 
cated within  exterior  boundaries  of  placer  claim;  Willitt  v.  Baker, 
133  Fed.  947,  where  locators  of  mining  claim  wore  at  work  thereon  on 
December  31st,  and  left  iooli  thereon  ia  order  to  resume  work  in 
&6 
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impeaching  government  patent;  CummingB  ▼.  McDermid,  4  OU. 

44  Pae.  278,  holding  insufficient  allegations  of  fraud  in  petitic 

set  aside  award  of  townsite  board. 

Syl.  9  (IX,  481).  Mistake — ^Review  of  land  decision. 
Approved  in  Parker  v.  Lynch,  7  OkL  649,  56  Pac.  1088,  folh 
rule;  Southern  Pac.  B.  B.  Co.  ▼.  United  States,*  200  U.  8.  351, 
511,  26  Sup.  Ct.  296,  upholding  equitable  jurisdiction  over  bi 
government  to  cancel  patents  erroneously  issued  and  diseove 
sales  to  bona  fide  purchasers  of  grantee  and  eonfirmation  of  \ 
Le  Marchel  v.  Tegarden,  133  Fed.  827,  one  attacking  pates 
mistake  of  fact  must  plead  and  prove  evidence  before  depart meni 
which  mistake  resulted,  particular  mistake  made,  and  way  ia 
it  occurred;  Thompson  v.  Ferry,  6  Ariz.  306,  56  Pae.  743,  where 
gage  of  mining  claims  executed  by  eotenant  was  foreclosed  and 
ises  purchased  by  mortgagee,  who  conveyed  to  one  who  itk 
claims  and  obtained  patents,  eotenants  are  estopped  after  tea  ; 
delay  from  asserting  trust;  dissenting  opinion  in  Paine  v.  I 
9  Okl.  261,  60  Pac.  25,  majority  refusing  to  consider  evidence  1 
Secretary  of  Interior  on  appeal  from  decision  of  loeal  land  ol 

Distinguished  in  Paine  v.  Foster,  9  Okl.  226,  53  Pae.  1112,  rei 
to  review  evidence  before  Secretary  of  Interior  on  appeal  froa 

land  office. 

96  U.  S.  544  549,  24  L.  674,  UNION  MUT.  INa  00.  v.  MOWBT 

Syl.  2   (IX,  484).    Insurance — ^Previous  negotiationt  merged  i 
icy. 

Approved  in  Lefler  v.  New  York  Life  Ins.  Co.,  143  Fed.  817, 
tion  on  life  policy  evidence  of  negotiations  preceding  its  ezf< 
are  inadmissible  to  contradict  it;  Connecticut  Fire  Ins.  C 
Buchanan,  141  Fed.  8S9,  890,  where  insurance  policy  covered  ba 
only  while  used  and  occupied  as  normal  school,  oral  evidence  ths 
ties  intended  policy  to  cover  building  when  not  so  used  is  insd 
ble;  Weidemann  v.  Springfield  Breweries  Co.,  78  Conn.  664,  61 
164,  where  mortgagor  assigned  to  mortgagee  claim  for  unpaid 
ance,  which  was  to  be  applied  to  mortgage,  but  later  agreemea 
vidcd  for  its  application  to  general  indebtedness  of  mortgsj 
mortgagee,  latter  not  estopped  as  to  second  mortgagee  from  i 
plying  money;  Calmcnson  v.  Equitable  etc  Ins.  Co.,  92  Mins 
100  N.  W.  88,  applying  rule  where  policy  avoided  insurance  ii 
of  subsequent  insurance  and  insurer  claimed  agent  told  him  he 
take  insurance  in  other  company;  Liverpool  etc  Ins.  Co.  ▼.  Bii 
son  Lumber  Co.,  11  Okl.  582,  600,  69  Pac  937,  942,  where  poU 
suring  lumber  provided  for  clear  space  between  lumber  and 
and  agents  who  examined  property  knew  of  its  condition,  elaa 
waived;  Young  v.  St.  Paul  etc.  Ins.  Co.,  68  S.  C.  390,  47  a  I 
provision  in  policy  against  other  insurance  not  affected  by  faili 
agent  to  mention  other  insurance  ia  preliminary  negotiatioBt; 
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ranee  t.  Ward,  28  Utah,  132,  77  Pac.  230,  where  note  secured  by  mort- 
gage provided  for  payment  of  interest  quarterly  at  certain  bank  and 
on  default  principal  to  become  duo  at  holder ^s  option,  and  be  told 
obligor  not  pay  at  bank  but  he  would  call  for  interest,  failure  to 
call  waived  forfeiture. 

Bifltingiiiahcd  in  Allesina  t.  London  Ins.  Co.,  45  Or.  443,  78  Pae. 
392,  where  policy  issued  on  oral  application  and  no  information  re- 
quested or  given  as  to  chattel  mortgage,  and  insured  did  not  know 
policy  to  be  issued  contained  clause  avoiding  insurance  of  mortgage 
existed,  insurer  waived  mortgage  clause. 

m  U.  S,  549-556,  24  L.  676,  SCHUMACHEB  t,  CORNELL. 

Syi.  1  (IX,  486) .     Patent  for  combination — Abandonment  of  part. 

Approved  in  Brookfield  v.  Elmer  Glass  Wka.,  132  Fed.  312,  holding 
Kribs  patent  No»  542^565,  for  improvements  in  presses  for  making 
screw  insulators,  not  so  clearly  infringed  as  to  warrant  preliminary 
injunction. 

96  U,  8.  567-572,  24  L.  792,  UOTTBD  STATES  v.  KAUFMAN, 

Syl.  2  (IX,  487)  >  Conclusivenesa  of  allowance  for  revenue  stamps. 
Approved  in  Christie-Street  Com,  Co.  v.  United  States,  136  Fed. 
329,  330,  69  C.  C.  A*  464,  claim  to  recover  back  interna!  revenue  taxes 
exacted  under  misconstruction  of  revenue  act  of  1898,  may  be  en- 
forced by  action  against  United  States  under  24  Stat.  505,  after  its 
presentation  to  internal  revenue  commissioner. 

Bifltinguished  in  United  States  v.  Hyams,  146  Fed.  19,  under  Comp. 
St.  Supp.  1905,  p.  445,  relating  to  rebates  on  tobacco  tax,  provision 
in  revenue  regulations  making  it  prerequisite  to  recovery  of  rebate 
that  proofs  offered  to  executive  officers  should  be  satisfactory  to  them 
is  void. 

96  U.  S.  572-580,  24  L.  841,  NEW  YORK  LIFE  IKS.  CO.  v.  EGGLE- 
8T0N. 
Syl.  1  (IX,  488).  Estoppel  to  claim  forfeiture  of  policy. 
Approved  in  Battin  v.  Northwestern  Mut*  L.  Ins,  Co.,  130  Fed. 
876,  877,  65  C.  C.  A,  358,  declaration  on  life  policy  alleging  that  on 
maturity  of  certain  premium  insured  paid  sum  of  account  and  re- 
ceived credit  for  balance,  shows  waiver  of  provision  that  policy  shall 
cease  if  premium  not  paid  when  due;  Washburn  v.  Union  etc.  Ins. 
Co.,  143  Ala.  489,  38  So.  101 2,  where  insurer  accepted  note  for  pre* 
mium  and  after  default  in  paying  same  retained  it  and  insisted  on  its 
payment,  it  waived  forfeiture  of  policy;  Travelers*  Ins.  Co.  v.  Brown, 
138  Ala.  529,  35  So.  464,  where  former  premiums  paid  to  agent  by 
checks  insurer  cannox  forfeit  policy  for  nonreceipt  of  check  sent  to 
agent;  Eutherford  v.  Prudential  Ins.  Co.,  34  Ind.  App,  539,  73  N,  E. 
205,  provision  of  policy  that  if  premium  not  called  for  when  due 
bolder  must  send  it  to  homo  office  iJi  waived  if  not  insisted  on  dur- 
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lag  life  of  insured;  Foretten  of  Ameriea  ▼•  HolliB,  70  Kmn.  75,  78 
Pne.  161,  applying  rale  where  benelleiaiy  atioeiaUon  asiessmcfnto  not 
paid  when  due;  Graham  t.  Seenritj  ICut.  life  Ine.  Go.,  72  N.  J.  L.  804, 
68  Atl.  683,  holding  forfeiture  of  policy  for  sonpaTment  of  premium 
when  due  waived;  Giih  t.  Insurance  Co.  of  North  America,  16  OkL 
74,  87  Pac.  878,  determining  question  of  waiver  of  iron-safe  clause; 
Aetna  Life  Ins.  Go.  t.  Fallow,  110  Tenn.  729,  77  8.  W.  989,  where 
accident  policy  provided  there  should  be  no  insurance  thereunder 
unless  premium  paid  prior  to  aeeident,  but  general  agent  told  in- 
sured to  hold  premiums  till  collector  called,  insurer  estopped  to  deny 
liability;  Foreman  v.  German  Ins.  Assn.,  104  Va.  698,  52  &  E.  888, 
2  L.  B.  A.  (N.  8.)  444,  where  one  was  agent  of  insurer  and  also  of 
insured,  knowledge  of  vacancy  of  property  acijuired  by  agent  whUe 
acting  for  insured  only  is  not  notice  to  insurer  sufficient  to  eonsti- 
tute  waiver  of  forfeiture. 

96  U.  8.  580-587,  24  L.  678,  BI88ELL  v.  HEYWABD. 

Syl.  1  (IX,  490).    Testator's  contract  to  sell  devised  property. 

Approved  in  Brooke  v.  Eastman,  17  8.  D.  847,  96  N.  W.  701,  pur- 
chaser of  school  lands  who  had  made  first  payment  and  received  eon- 
tract  of  sale  from  commissioners  had  interest  in  lands  subject  to  az- 
ecution. 

96  U.  a  588-593,  24  L.  737,  MUTUAL  LIFE  INa  GO.  v.  BBUNB. 

8yL  2  (IZ,  491).    Abatement— Action  in  other  jurisdiction. 

Approved  in  Schmidt  v.  Posner,  130  Iowa,  348,  106  N.  W.  761,  fol- 
lowing rule;  Slaughter  v.  Mallet  Land  etc  Go.,  141  Fed.  290,  pend- 
ency in  state  court  of  action  of  trespass  to  try  title  and  to  remove 
cloud  is  not  ground  for  abatement  of  subsequent  federal  suit  to  quiet 
title;  Franklin  v.  Conrad-Stanford  Co.,  137  Fed.  741,  744,  70  G.  C. 
A.  171,  foreclosure  of  mortgage  securing  note  in  which  property  was 
sold  and  proceeds  applied  on  amount  due  on  note,  but  in  which  no 
deficiency  judgment  rendered,  is  no  bar  to  action  on  note  in  another 
jurisdiction  to  recover  deficiency;  German  Savings  k  Loan  Soc.  v. 
Tull,  136  Fed.  12,  69  C.  C.  A.  1,  pendency  of  suit  in  state  court  can- 
not be  pleaded  in  bar  of  suit  in  federal  court;  National  Tube  Co.  v. 
Smith,  57  W.  Va.  216,  110  Am.  St.  Eep.  776,  50  8.  E.  719,  1  L.  B.  A. 
(N.  a)  195,  refusing  to  restrain  prosecution  of  garnishment  before 
justice,  though  in  another  state  injunction  restraining  garnishee  from 
paying  money  under  judgment  of  justice. 

96  U.  a  595-611,  24  L.  793,  EDWABDS  v.  KEABZEY. 

Syl.  2  (IX,  492).    Bemedy  as  part  of  contract  obligation. 

Approved  in  Gamble  v.  Bural  etc.  School  Dist.,  146  Fed.  118,  Iowa 
statute  limiting  recovery  on  negotiable  paper  procured  by  fraud  to 
amount  paid  by  holder  does  not  apply  where  bona  fide  holder  of 
fraudulent  outstanding  school  bond  sold  same  after  maturity  for  less 
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than  par;  Harrison  v.  Ecmlngton  Paper  Co.,  140  Fed.  392^  holding 
Laws  Kan.  1898»  c.  10,  p,  27,  repealing  prior  acta  granting  corpora- 
lion  creditors  individual  action  against  stockholder,  and  subBtituting 
action  by  receiver  to  be  appointed,  void  as  against  contracts  made 
prior  to  its  passage  j  Myers  v.  Knickerbocker  Trust  Co.,  139  Fed. 
110,  holding  M&rjland  act  of  1904,  repealing  prior  act  giving  credi- 
tor separate  action  to  enforce  stockliolder's  liability,  and  substitut- 
ing tberefor  bill  in  equity  on  behalf  of  all  creditors  against  all  stock* 
holdera,  void  as  applied  to  creditors  who  sued  prior  to  passage  of 
act;  Lamb  v.  Powder  Riv.  etc.  Stock  Co.,  132  Fed.  439,  440,  441,  67 
L.  E.  A.  558,  65  C.  C.  A.  570,  Colo.  Sesa,  Laws  1895,  p.  239,  c,  106, 
^s  amended  io  1899,  relating  to  limitations  on  actions  on  foreign 
judgments,  is  void  as  to  judgment  prior  to  passage  of  act;  Welsh  v, 
"Cross,  146  Cal.  624,  627,  333,  106  Am.  St.  Eep.  63,  81  Pac.  230,  231, 
533,  where  time  for  redemption  of  realty  from  execution  sale  was 
^changed  after  judgment  but  before  levy  and  sale,  it  does  not  ^pply 
to  redemption  from  such  sale;  State  ex  rol.  Louisiana  Imp.  Co.  v. 
Board  of  AsBeaaors,  111  La.  1001,  36  So.  98,  municipal  certificates  of 
indebtedness  are  not  taxable  by  city;  State  v*  District  Court,  90 
Minn.  464,  97  N,  W.  135,  upholding  Dulutb  Charter,  §  80,  providing 
for  appeal  to  district  court  from  action  of  council  allowing  or  dis- 
allowing claim  against  city;  Smith  v.  Jennings,  67  8.  C.  337,  45  S.  E. 
826,  joint  resolution  requiring  state  treasurer  to  write  off  books  as 
•obligations  of  slate  certain  past  due  bonds,  not  law  impairing  con- 
tract obligations;  Lewis  v.  Goldthwaite  Nat.  Bank,  36  Tex.  Civ.  440, 
^1  8.  W.  799,  Laws  1897,  p.  131,  exempting  from  garnishment  for  six 
months  after  sale  proceeds  of  voluntary  sale  of  homestead,  applies  to 
^ebts  existing  prior  to  passage  of  act. 

m  U.  8.  611-619,  24  L,  855,  HAYWARD  v.  ELIOT  NATIONAL 
BANK. 

SyL  1   {IX,  496).     Equity — ^Lapse  of  time^Limitations. 

Approved  in  Patterson  v.  Hewitt,  195  U.  8.  319,  49  L.  218,  25  Sup. 
Ct,  35,  affirming  11  N.  M,  20,  21,  27,  33,  66  Pac.  557,  559,  561,  55 
L.  R,  A.  658,  and  holding  eight  years'  delay  after  right  to  deed  of 
interest  in  mining  claim  acquired  by  contribution  to  expense  neces- 
sary to  obtain  patent,  bars  right  where  complainant  contributed  noth- 
ing to  development;  Bryan  v.  Dupoyster,  130  Fed,  87,  64  C.  C,  A, 
417,  holding  instrument  in  nature  of  mortgage  executed  by  trustee 
created  no  lien  on  land  enforceable  after  death  of  cestui  que  trust 
who  had  only  life  estate;  Cole  v.  Birmingbam  Union  By,  Co.,  143  Ala. 
434,  39  So.  405,  suit  by  stockholder  of  street  railway  to  set  aside 
for  ultra  vires  sale  of  its  property  to  another  company  for  shares  of 
its  stock  is  barred  ten  years  after  transfer  and  two  years  after 
knowledge  thereof;  Lockhait  y.  heedB,  195  U.  B.  437,  49  L.  269,  2& 
«tip.  Ct  76,  arguendo* 
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96  U.  8.  619-626,  24  L.  740,  GEEGOBY  v.  M0ERI8. 

Syl.  1  (IX,  497).    Vendor'!  purchase  money  lien — Delivery. 

Approved  in  Cincinnati  Tobacco  etc.  Co.  v.  Leslie,  117  Ky.  485, 
78  8.  W.  415,  64  L.  R.  A.  219,  where  corporation  advanced  money  to 
bankrupt  to  buy  tobacco  to  be  shipped  to  !t  for  sale  under  agree- 
ment that  it  was  to  have  lien  on  tobacco,  it&  lien  passed  to  its  suc- 
cessors. 

96  U.  8.  627-640,  24  L.  858,  BRINE  v.  HARTFORD  FIRE  IN8.  CO. 

8yl.  2  (IX,  498).    Law  governing  land  transfers. 

Approved  in  Bradley  v.  Lightcap,  195  U.  8.  20,  49  L.  73,  24  Sup. 
Ct.  748,  holding  111.  Act  March  22,  1872,  §  30,  providing  that  master's 
deed  be  taken  out  by  tt)reclosure  purchaser  within  certain  time  after 
expiration  of  redemption  period,  is  void  as  to  one  bidding  in  prop- 
erty prior  to  act. 

8yl.  3  (IX,' 500).    8tate  law  controls  federal  procedure. 
Approved  in  Southern  Pac.  Co.  v.  Western  Pac.  Ry.  Co.,  144  Fed. 
179,  determining  title  to  Oakland  waterfront. 

Syl.  4  (IX,  500).    Impairment  of  contract  obligations. 

Approved  in  Harrison  v.  Remington  Paper  Co.,  140  Fed.  391,  392, 
holding  Laws  Kan.  1898,  e.  10,  p.  27,  repealing  prior  acts  granting 
corporation  creditors  individual  action  against  stockholder  and  sub- 
stituting action  by  receiver  to  be  appointed,  void  as  against  con- 
tracts made  prior  to  its  passage;  Welsh  v.  Cross,  146  Cal.  624,  106 
Am.  St.  Rep.  63,  81  Pac.  230,  where  time  for  redemption  of  realty 
from  execution  sale  was  changed  after  judgment  but  before  levy 
and  sale,  it  does  not  apply  to  redemption  from  such  sale:  Howard  v. 
Ross,  38  Wash.  631,  80  Pac.  820,  Bal.  Code,  §§  5148-5150,  relating  to 
continuance  of  judgment  liens,  cannot  apply  to  judgment  recovered 
after  its  passage  on  note  executed  prior  thereto. 

Syl.  5  (IX,  501).    Equity — Preservation  of  statutory  rights. 

Approved  in  County  of  Logan  v.  McKinley  etc.  Trust  Co.,  70  Neb. 
413,  101  N.  W.  993,  right  to  redeem  from  tax  sale  may  be  raised  by 
objection  to  motion  to  confirm  sale. 

Distinguished  in  County  of  Logan  v.  McKinley  etc.  Trust  Co.,  70 
Neb.  403,  97  N.  W.  643,  foreclosure  decree  cannot  be  assailed  for  ir- 
regularity on  motion  to  set  aside  sale. 

96  U.  S.  640-645,  24  L.  648,  UNION  GOLD  MINING  CO.  v.  ROCKY 
MT.  NATIONAL  BANK. 

Syl.  1  (IX,  501).    Bank — Ultra  vires  loan — Recovery. 

Approved  in  Maryland  Trust  Co.  v.  National  Mech.  Bank,  102  Md. 
613,  63  Atl.  72,  following  rule;  Waterbury  v.  McKinnon,  146  Fed.  739, 
fact  that  lender,  who  was  resident  of  Montana,  procured  note  and 
mortgage  securing  same  to  be  executed  in  name  of  plaintiff,  who  was 
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Canadian,  to  avoid  mortgage  tax,  is  no  defense  to  foreclosure  by 
plaintiff  J  Schoonover  v.  Petcina,  126  Iowa,  268,  100  K  W.  493,  where 
national  bank  president  loaned  money  sec^ured  by  mortgage  on  own 
account  and  indorsed  notes  to  bank,  president  could  not  be  assessed 
for  sucli  notes  as  moneyi  and  credita* 

96  U,  a  659-675,  24  L.  868,  KETCHUM  v.  DUNCAN. 

SyL  2  (IX,  505).     Sales^Implied  assent. 

Approved  in  Erie  City  Iron  Works  v.  ThomaB,  139  Fed.  996,  eom- 
plaint  in  action  for  price  of  bonds  of  corporation  which  alleges  plain* 
tiff  was  induced  to  sell  machinery  to  corporation  and  accept  bonds  in 
part  payment  on  promise  of  defendants,  who  were  officers  of  corpora- 
tion, to  purchase  bonds  at  par  in  six  months,  eots  up  valid  con- 
tract» 

SyL  5  (IX,  506).    Payment  of  interest  coupon  by  stranger. 

Approved  in  Washington  Loan  etc.  Co.  v.  Ritsi,  37  Wash.  649,  80 
Pac.  175^  where  agent  of  mortgagee,  before  interest  coupon  due,  for- 
warded same,  together  with  amount  thereof^  to  mortgagee,  who  in- 
dorsed order  to  pay  to  agent,  there  was  an  assignment  to  agent. 

Syl,  6  (IXj  507),  Purchase  and  payment  of  interest  coupons  distin* 
guished. 

Distinguished  in  Morton  Trust  Co.  v.  Home  Telephone  Co.,  66  N.  J. 
Eq.  110,  111,  57  Atl.  1022,  where  holder  of  interest  coupons  turned  them 
over  to  president  of  issuing  corporation  for  payment  and  cancellation, 
and  was  not  informed  by  him  that  he  was  purchsising  them,  there  was 
no  sale. 

Syl.  8  (IX,  508).    Mortgage  to  secure  interest  and  principal. 

Approved  in  Eeal  Estate  Trust  Co.  v.  Union  Trust  Co.,  102  Md.  63,  61 
AtL  233,  where  certificates  are  issued  entittiug  holders  to  bonds  to  be 
issued  and  secured  by  mortgage,  interest  accruing  on  ccrtiflcates  not 
entitled  to  priority  over  principal  on  foreclosure  of  mortgage. 

96  U.  S.  689-698,  24  K  607,  HAWKINS  v.  UNITED  8TATE3. 

SyL  5  (IX,  510).     Acts  of  agent  binding  government. 

Approved  in  Hudson  v.  Mills,  185  Miss.  585,  71  N.  E.  65,  in  actioa 
by  town  on  tax  collector's  bond,  evidence  that  it  was  reported  to  select* 
men  by  one  of  them  that  surety  company  told  him  it  did  not  care  to  go 
on  bond  because  collector  ^b  reputation  bad  is  inadmissible. 

Syl.  7  (IX,  510)*    Express  bars  implied  promise. 

Approved  in  American  Bonding  Co.  v.  Pueblo  Inv»  Co.,  150  Fed.  24, 
where  tenant  agreed  to  make  improvements  in  building  and  to  give  bond 
to  fulfill  contract  and  pay  for  work  and  materials,  so  as  to  save  liens, 
and  he  gave  bond  conditioned  to  perform  contract,  but  bond  contained 
no  condition  to  pay  for  work  and  material,  surety  liable  to  lessor  for 
amount  paid  to  relieve  from  Benj  Amalgamated  Qum  Co.  t.  Casein  Co.  of 
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America,  146  Fed.  911,  construing  contract  by  manufaeinTer  of  pateatfd 
paper  to  sell  to  defendant  as  sole  customer  on  condition  latter  teeepC 
specified  quantities,  but  if  he  did  accept  such  quantitiet  makar  eoiM 
sell  to  others. 

96  U.  S.  699-704,  24  L.  875,  FELTON  ▼.  UNITED  STATEa 
Syl.  2  (IX,  511).    Criminal  law— '* Knowingly  and  wiUfully." 
Approved  in  United  States  ▼.  Praeger,  149  Fed,  478,  civilian  wbo,  m 
advice  of  counsel,  refuses  to  answer  questions  before  eonrt-martial  m 
ground  that  they  might  subject  him  to  prosecution  for  libel,  dosi  loC 
violate  Comp.  St.  1901,  p.  965;  State  ▼.  Nussenholtx,  76  Conn.  97,55      "^^ 
Atl.  591,  under  Pub.  Acts  1901,  c.  154,  punishing  willful  sale  of  vcalJev 
than  four  weeks    old  when  killed,  instruction  that  **  willfully  ieUii|" 
meant  deliberately  selling  irrespective  of  motive,  is  erroneous. 

96  U.  S.  704-712,  24  L.  805,  PBATT  v.  PBATT.  *'*'' 

Syl.  2  (IX,  511).    Possession  adverse  to  judgment  Ilea. 
Approved  in  Flanary  ▼.  Kane,  102  Va.  657,  46  8.  B.  315,  Code  iSi*' 

§  2915,  limiting  time  to  sue  for  recovery  of  land,  does  not  applj  ^ 

suit  of  judgment  creditor  to  enforce  lien  against  land. 

96  U.  S.  712-716,  24  L.  641,  SAGE  ▼.  CENTBAL  B.  B.  CO. 

Syl.  3  (IX,  512).    Appeal — Acceptance  of  security  and  eitatioi. 

Approved  in  Simpson  ▼.  First  Nat.  Bank,  129  Fed.  259,  63  C.  C  -^1 
371,  allowance  of  appeal  on  condition  that  petitioner  give  bond  is  i^^""^ 
amount  does  not  become  allowance  of  appeal  till  bond  given  and  ^^^ 
cepted. 

Syl.  4  (IX,  513).    Appeal — Accepting  security  in  eourt 

Approved  in  Lockman  v.  Lang,  132  Fed.  4,  where  appeal  aDowtd  fe^ 
taking   security   within   statutory   time   and   transcript   filed  and 
docketed  at  proper  term,  failure  to  file  citation  within  time  for  i 
is  not  ground  for  dismissal  of  appeal. 

96  U.  S.  716-723,  24  L.  743,  MORGAN  T.  CHICAGO  ft  ALTON  B.  M- 
CO. 

Syl.  1  (IX,  514).    Estoppel  by  silence  or  misrepresentation. 

Approved  in  Marine  Iron  Wks.  v.  Wiess,  148  Fed.  155,  holding  wlBf 
defendant  contracted  to  build  boat  of  minimum  draft  and  plaintiff  knv 
during  progress  of  work  that  boat  would  exceed  such  draft,  bat  reaaiiii 
silent,  plaintiff  waived  excessive  draft;  Globe  Nav.  Co.  v.  UMijkd 
Casualty  Co.,  39  Wash.  309,  81  Pac.  830,  determining  liability  oi  » 
demnity  bond  where  appeal  in  action  for  damages  diamiaMdy  iknt(^ 
ignorance  on  part  of  indemnitor,  who  authorized  diamiasaL 

96  U.  S.  727-737,  24  L.  877,  EX  PARTE  JACKSON. 

Syl.  1  (IX,  516).    Congressional  regulation  of  postal  flyaten. 

Approved  in  Burton  v.  United  States,  202  U.  S.  371,  50  L.  10*T,  f 
Sup.  Ct.  688,  fraud  order  inquiry  pending  before  Postoffice  Departaf 
is  proceeding  in  which  United  States  is  interested  within  Rev.  St,  I IV 
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lyl.  6  (IX,  517),     Postoffice— Fraud  order, 

approved  in  Public  Clcaring-IIouae  v.  Coyne,  194  U,  8.  506^  4S  L. 
>7,  24  Sup.  Ct.  7S9,  fraud  order  directing  return  of  all  mail  matter 
cted  to  fraudulent  concerns  is  valid;  Harris  v.  Eosenberger,  145  Fed, 
8,  upholding  power  to  issue  fraud  orders. 

t  U.  S.  737,  738,  24  L.  8S1,  NATIONAL  BANK  v.  OMAHA. 
,  Syl.  1  (IX,  518).     App<ial  citation — Acceptance  of  security  in  court. 
Approved  in  Ixjckman  v.  Lang^  132  Fed,  4,  where  appeal  allowed  by 
Iting   security   within    statutory    time   and    transcript   filed    and    case 
►eketed  at  proper  time,  faOure  to  file  action  within  time  for  appeal 
*  ftot  ground  for  dismissal  of  appeal ;  SimpBon  v.  First  Nat.  Bank,  129 
259,  63  C.  C.  A.  371,  allowance  of  appeal  on  condition  that  peti- 
tfooer  isrire  bond  in  fixed  amount  does  nut  become  allowance  till  bond 
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^^    8.  3-7,  24  L,  985,  MILLIGAN  ETC.  GLUE  CO.  v.  UPTON. 
W^  1  (IX,  519).     Patents— Want  of  novelty. 

^l^T>rovcd  in  Bnker  v.  Duncombe  Mfg.  Co.,  146  Fed.  748,  granulated 
fe^^    not  patentable  merely  because  process  used  may  produce  granules 

r*    xmiform  than  otherwise  produced;  Sanitas  Nut  Food  Co.  v.  Voight, 
^^«d,  553,  holding  void  Kellogg  patent  No.  558,393,  for  cooked  wheat 
ro^Uct. 

^^.inguished  in  Humford  Cbem.  Wks.  v.  New  York  Baking  Powder 
In  134  Fed.  3S6,  67  C.  C.  A.  367,  upholding  Catlin  patent  No,  474,811, 
granular    baking-powder. 

ff  tr.  8.  13-24,  24  L.  917,  OMAHA  HOTEL  CO.  v.  WADE. 
SjrL  3  (IXf  520).     Jurisdiction^-^Refuflal  to  join  as  complainant. 
Approved  in  Wood  t«  Beskins,  141  Fed*  507,  where  there  was  no  con- 
►Ter«y  between  on©  joint  vendor  and  purchaser  but  there  was  between 
leru  and  purchaser,  first  vendor  refusing  to  join  in  specific  performance 
not  be  aligned  as  complainant  to  defeat  federal  jurisdiction. 

ByL  4  (IX,  521).     Corporation's  mortgage  to  directors. 

Approved  in  Kesaler  v,  Ensley  Co.,  129  Fed.  402,  transaction  by  which 

;erB  have  obtained  property  of  corporation  by  actual  fraud  may  be 

led  by  directors  and  disinterested  majority  of  stockholders  acting 

lirly  with  knowledge  of  facts;  Home  Fire  Ins.  Co.  t.  Barber,  67  Neb. 

108  Am  St  Bep.  735,  93  N.  W.  1032,  arguendo. 
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97  U.  S.  25-34,  24  L.  989,  BOSTON  BEER  CO.  ▼.  MASSACHUSETTa 
Sjl.  3  (IX,  522).  Authorization  to  m&ke  liquor — ^Restricting  sale. 
Approved  in  In  re  Sarlo,  76  Ark.  338,  88  S.  W.  954,  county  court  author- 
ized to  issue  liquor  licenses  may  adopt  condition  to  granting  of  license 
that  license  on  violation  of  law  regulating  liquor  traffic  maj  be  revoked; 
State  V.  Hjman,  98  Md.  616,  617,  57  AtL  9, 10,  64  L.  R.  A.  637,  upholding 
act  of  1902,  regulating  sweating  system. 

Sjl.  4  (IX,  523).    Police  power  not  contractable  awaj. 

Approved  in  Manigault  ▼.  Springs,  199  U.  S.  481,  50  L.  279,  26  Sup. 
Ct.  127,  obligation  of  agreement  to  remove  dam  from  navigable  river 
and  aUow  stream  to  remain  unobstructed  not  impaired  bj  subsequent 
statute  authorizing  dam  to  drain  lowlands;  Fort  Smith  ▼.  Hunt,  72  Ark. 
564, 102  Am.  St.  Rep.  51,  82  S.  W.  166,  66  L.  R.  A.  238,  contract  between 
citj  and  electric  company  prescribing  terms  for  erection  of  poles  in 
streets  does  not  prevent  subsequent  ordinance  prescribing  license  for 
poles;  Bland  ▼.  People,  32  Colo.  329,  76  Pac.  362,  upholding  act  of  1899,, 
prohibiting  use  of  undocked  horses;  Chicago  ▼.  Gunning  System,  214  IlL 
637,  70  Am.  St.  Rep.  230,  73  N.  E.  1039,  holding  city  billboard  ordinance 
void  for  unreasonableness;  State  t.  Robb,  100  Me.  185,  60  Atl.  876,  up- 
holding ordinance  granting  exclusive  garbage  collection  privilege  to  per- 
son specially  appointed,  and  prohibiting  all  others  from  engaging  in  that 
business;  Wallace  v.  Mayor  etc.,  27  Nev.  81,  73  Pac.  530,  63  L.  R.  A. 
337,  upholding  provisions  of  Rene  act  of  incorporation  empowering  citj 
board  to  revoke  business  licenses,  and  holding  board  may,  thereunder,  re- 
voke liquor  license  without  notice;  Norfolk  etc.  R.  R.  Co.  ▼.  Common- 
wealth, 103  Va.  293,  49  S.  E.  40,  holding  corporation  commission  could 
regulate  rates  charged  by  transportation  company  which  conducted  spur 
tracks  for  putting  cars  on  scales;  Petersburg  v.  Petersburg  Aqueduct 
Co.,  102  Va.  659,  47  S.  E.  849,  where  water  company  organized  when  city 
was  sparcely  settled  never  attempted  to  extend  system  beyond  limita 
then  established,  city  could  prohibit  it  from  tearing  up  streets  in  ex- 
tending limits. 

Syl.  5  (IX,  524).     Scope  of  police  power. 

Approved  in  New  York  v.  Van  De  Carr,  199  U.  S.  558,  50  L.  309,  26 
Sup.  Ct.  144,  upholding  ordinance  conferring  discretionary  power  on 
health  board  to  grant  or  withhold  permits  to  sell  milk  in  city;  Jacobson 
V.  Massachusetts,  197  U.  3.  25,  49  L.  649,  25  Sup.  Ct.  358,  upholding 
Massachusetts  compulsory  vaccination  act  See  103  Am.  St.  Rep.  868, 
note. 

SyL  6  (IX,  526).    Prohibiting  sale  of  liquor. 

Approved  in  Meyer  v.  Mobile,  147  Fed.  845,  upholding  city  ordinance 
imposing  license  on  dealers  in  beer  as  applied  to  bottled  beer  brought 
from  other  states;  Jordan  v.  Evansville,  163  Ind.  517,  72  N.  B.  646,  67 
L.  R.  A.  613,  upholding  act  giving  city  power  to  require  license  to  seU 
liquor  within  four  miles  of  city  limits;  State  v.  Durein,  70  Kan.  30,  80 
Pac.  992,  upholding  anti-liquor  law  of  1881;  State  ▼.  Frederickson,  101 
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Me.  46,  63  Atl.  639,  upholding  Key.  St.^  e.  29,  §  40^  deelaring  certain 
liquors,  including  cider,  when  kept  for  sale  to  be  intoxicating;  In  ra 
O^Brien,  29  Mont.  545,  75  Pac.  200,  upholding  local  option  law;  Harrell 
V.  Speed,  113  Tenn.  230,  106  Am.  St.  Rep.  814,  81  S.  W.  841,  under  Acta 
Tenn.  1903,  p.  615,  {[  4^  one  ninning  bar  on  vessel  plying  between  Arkan- 
sas and  Tennessee  is  liable  to  tax  for  running  bar  while  vessel  is  at  land* 
ing  in  Tennessee;  Webster  v.  State,  110  Tenn,  505,  82  S,  W.  182,  np- 
liolding  act  prohibiting  sale  of  liquor  within  four  miles  of  institution  of 
learning. 

97  tJ.  S.  34-39,  24  L.  909,  NOTES  v.  HALL. 
Syl.  1  (IX,  527).     Adverse  possession. 
Bee  104  Am.  St  Bep.  345,  note. 

97  XT.  S,  68-79,  24  L.  967,  SHH^LABER  v.  ROBINSON, 
Syl.  1  (IX,  528).  Mortgage^ — Conveyance  to  secure  debt. 
Approved  in  Hunt  v.  Springfleld  etc.  ln».  Co»,  196  U.  8.  49,  49  L.  382, 

25   Sap.   Ct,   179,  condition   in  fire   policy   for  unconditional   ownership 

liroken   where   trust   deed   of   property  executed  to   secure   payment   of 

money. 

Syl.  2  (IX,  528).    Sales  under  power — Strict  compliance. 

Approved  in  Chace  v.  Morse,  189  Mass.  561,  76  N.  E.  144,  fact  that 
notice  of  sale  under  power  in  mortgage  and  sale  itself  Included  land 
not  inc'hided  in  mortgage  does  not  make  sale  void;  Moore  v.  Dick,  1S7 
Mass.  211,  72  N.  E.  968,  where  power  of  sale  in  mortgage  authorized 
notice  in  ''Reporter,*'  which  was  daily  paper  at  time  mortgage  eiK*uted, 
notice  in  *'Lynn  Bee,"  a  weekly  successor  of  "Reporter/'  was  in- 
sufficient. 

97  TJ,  8.  80-83,  24  L,  971,  GRANT  ▼.  NATIONAL  BANK. 

Syl.  1   (IX,  529).     Bankruptcy — Security  aa  preference — ^Knowledge. 

Approved  in* Stevenson  v.  Milliken  etc.  Co.,  99  Me,  326,  59  Atl.  475, 
following  rule;  Hardy  v.  Gray,  144  Fed.  925,  926,  holding  creditor  who 
indirectly  repurchased  goods  from  insolvent  debtor  and  sold  name  again 
at  loss  had  reasonable  cause  to  believe  preference  intended;  Butler  Paper 
Co.  V,  Goembeli  143  Fed.  298,  holding  chattel  mortgage  not  preference 
where  mortgagee  believed  bankrupt 's  failure  to  pay  debts  due  to  litiga- 
tion with  wife  and  that  his  property  eiceed^jj  indebtedness;  In  re  Mc- 
Murtrey,  142  Fed.  856,  transfer  by  insolvent  firm  of  all  property  to 
certain  creditors  on  demand  and  threat  to  sue,  in  full  settlement  of 
claims  in  excess  of  value,  is  preference;  Off  v,  Hakes^  142  Fed.  365, 
where  at  time  of  alleged  preference  defendant's  agent  informed  that 
in  case  of  sale  of  good*  at  estimated  value  bankrupt's  ability  to  pay 
creditors  in  full  depended  on  ability  to  collect  outstanfHng  accounts, 
defendant  not  charged  with  knowledge  of  intention  to  prefer;  Im  re 
Moody,  134  Fed.  633,  where  insolvent  merchant  transferred  itock  to 
firm  in  exchange  for  farm,  title  to  which  taken  in  wife's  name,  and 
purehasers  paid  Ma  debt  to  bank,  of  which  they  were  stockholders  and 
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officers,  transfer  was  void  under  Bankr.  Act,  S  67e;  Turner  ▼.  Fisher,  13S 
Fed.  595,  holding  creditor  to  whom  debtor,  while  insolvent,  and  within 
four  months  of  bankruptcy,  assigned  note  and  mortgage,  bad  no  reason- 
able cause  to  believe  debtor  insolvent;  In  re  Goodhile,  130  Fed.  475^ 
under  Bankr.  Act,  S  1,  d.  15,  fact  that  debt  of  retailer  to  wholesaler 
is  past  due  when  payment  made  does  not  render  payment  preference; 
Capital  Nat.  Bank  v.  Wilkerson,  36  Ind.  App.  473,  75  N.  E.  839,  where, 
at  time  preferential  payment  made,  debts  amounted,  to  ten  times  more 
than  assets,  bankrupt  was  insolvent;  Bardes  v.  Bank  of  Hawarden,  122 
Iowa,  448,  98  N.  W.  285,  holding  grantee  had  sufficient  knowledge  to 
put  him  on  inquiry  so  as  to  cause  belief  preference  intended;  Harmon  t. 
Walker,  131  Mich.  542,  543,  91  N.  W.  1026,  whether  attorney  of  bank- 
rupt bank,  in  receiving  payment  for  services  on  day  prior  to  bank's 
suspension,  and  after  it  had  failed  to  meet  checks,  to  his  knowledge, 
had  reasonable  cause  to  believe  debtor  insolvent,  is  for  jury;  Edwards 
V.  Carondelet  Milling  Co.,  108  Mo.  App.  290,  291,  83  S.  W.  769,  holdingr 
neither  defendant  nor  his  agent  had  reasonable  cause  to  believe  debtor 
insolvent  when  payment  made  within  four  months  of  bankruptcy;  Em- 
pire State  Trust  Co.  ▼.  Fisher  Co.,  67  N.  J.  Eq.  99,  57  AtL  507,  where 
company  indebted  in  less  than  third  of  its  capital,  capable  of  earning 
fair  interest,  gave  debtor  mortgage  to  secure  him,  and  within  one 
month  was  adjudged  bankrupt  and  trustees  could  not  realize  amount 
of  debts,  company  not  insolvent  at  time  of  mortgage;  Wright  v.  Cotten, 
140  N.  C.  6,  52  S.  E.  142,  where  bankrupt  acted  as  agent  for  his  father 
and  paid  debt  to  father,  latter  charged  with  knowledge  that  son  in- 
solvent at  time  payment  made;  Johnston  t.  Witt  Shoe  Co.,  103  Va.  622, 
50  8.  E.  157,  determining  insufficiency  of  notice  to  creditor  of  debtor's 
insolvency  and  intent  to  prefer  under  Bankr.  Act,  §  60,  par.  a  and  b; 
Suffel  V.  McCartney  Nat.  Bank,  127  Wis.  213,  106  N.  W.  839,  prefer- 
ential payment  by  one  subsequently  becoming  bankrupt  cannot  be 
recovered  by  trustee  merely  because  creditor  knew  facts  which  would  cause 
reasonable  men  to  doubt  debtor's  solvency;  In  re  Pettingill,  137  Fed. 
843,  844,  70  C.  C.  A.  338,  arguendo. 

Distinguished  in  In  re  Pettingill,  135  Fed.  220,  where  year  prior  to 
bankruptcy  debtor  paid  part  of  debt  and  obtained  extension  on  re- 
mainder, and  at  time  agreed  only  part  of  balance  paid  and  creditor 
received  favorable  report  from  commercial  agency,  creditor  had  no 
reasonable  cause  to  believe  debtor  insolvent. 

97  U.  S.  83-92,  24  L.  933,  COUNTY  OF  BATES  ▼.  WINTERS. 

(IX,  529.)  Miscellaneous.  Cited  in  Red  River  Furnace  Co.  ▼. 
Tennessee  etc.  R.  R.  Co.,  113  Tcnn.  716,  87  S.  W.  1020,  where  railroad 
asked  city  to  subscribe  for  stock  subscription  on  condition  that  road 
be  completed  within  two  years  of  subscription,' and  after  favorable  vote 
council  directed  mayor  to  subscribe,  subsv^ription  not  complete  till  ae- 
tually  made. 
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fi7  U,  B.  96-110,  24  L,  977,  COimTY  OP  WAEREN  v.  MARCY. 

SyL  2  (IX,  531).     Rule  of  lis  pendens. 

Approved  in  Powell  v.  National  Bunk  of  Commerce,  19  Colo.  App* 
65,  68,  74  Pac.  538,  539,  540,  where  one  had  actual  notice  of  pendencj 
of  action  for  appointment  of  reeeiver,  be  cotiM  not  take  mortgage  of  all 
assets  of  corporation  to  secure  past  due  debt. 

97  U.  S,  110^120,  24  L.  973,  LAFLIN  &  RAND  POWDER  CO.  ▼. 
BURKHARDT. 

SjL  1  (IX,  532).  Bailment  and  sale  distinguisbed* 
Approved  in  In  re  Columbus  Buggy  Co.,  143  Fed.  861,  contract  be- 
tween furnisher  of  goods  and  receiver  that  latter  may  sell  same  at  any 
price  and  pay  for  tbem  at  agreed  price  and  bold  unsold  goods  to  order 
of  furnisher,  is  bailment;  John  Deere  Plow  Co.  v,  M 'David,  137  Fed. 
811,  70  C,  C.  A.  422,  contract  to  consign  goods  to  one  who  agreed  to 
pay  freight,  licenses  and  rents,  and  keep  goods  insured  and  to  sell  goods 
for  enough  to  cover  schedule  price  and  expenses  and  commissions,  is  one 
of  agent^y;  Chisholm  ?,  Eagle  Ore  etc.  Co.,  144  Fed.  671,  construing 
contract  for  reduction  of  ore  ao  sale  and  not  bailments 

Syl.  2  (IX,  533),     Bales— "To  advance"  defined. 

Approved  in  Arbaugh  v.  Sbockney,  34  Ind.  App.  275,  72  N.  E.  669, 
where  contract  to  employ  insurance  solicitor  provided  for  weekly  ad- 
vances to  be  deducted  from  agent's  commissions,  employer  could  not,  on 
failure  of  venture,  recover  advances  from  agent. 

Syl.  3  (IX,  5^3).  Bale — Articles  to  be  manufactured* 
Approved  in  Bush  v.  Export  Storage  Co.,  130  Fed.  939,  where  con- 
tract for  building  cars  gave  purchaser  option  to  furnish  certain  parts, 
which  builder  was  to  accept  and  pay  for  at  certain  prices,  and  builder 
deducted  such  prices  from  contract  price  of  cars,  parts  were  sold;  Scott 
V.  Shultz,  67  Kan.  607,  73  Pac.  904,  where  mining  property  leased  for 
terra  under  agreement  that  personalty  should  be  returned  in  kind  or 
value  according  to  invoice,  at  lessor  ^s  option,  there  was  sale  of  person- 
alty, 

97  U,  8.  120426,  24  L.  935,  UNION  PAPER  BAG  MACHINE  CO.  ▼. 
MURPHY. 

8yL  1  (IX,  533).     Patents — Devices  doing  same  work. 

Approved  in  Avery  v.  Case  Plow  Wks.,  148  Fed,  220,  holding  Avery 
patent  No.  050,771,  for  double  mold-board  plow,  infringed;  Edison  etc. 
Elec.  Co,  V.  Crouse  etc.  Elec.  Co.,  146  Fed.  547,  holding  Metjiger  patent 
No.  489j682,  for  electric  lamp  socket,  valid  and  infringed  as  to  claims 
5  and  7,  and  void  as  to  claim  6;  Universal  Brush  Co.  v.  Bonn,  146  Fed. 
532,  533,  Morrison  patent  No.  717,014,  for  method  of  making  brushes, 
infringed  by  method  of  Bonn  patent  No.  79 1,510 j  Los  Angeles  Art 
Organ  Co.  v.  Aeolian  Co.,  143  Fed.  887,  Tremaine  &  Pain  patent  No, 
552,796,  for  improvements  in  mechanical  musical  instrument,  infringed 
hj  device  of  Fleming  patent  No.  659,442  j  Columbia  Wire  Co.  v,  Kokomo 
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etc.  Wire  Co.,  143  Fed.  122,  Bates  patent  No.  365,723,  for  wire-barbing 
machine,  infringed  by  device  of  Fredrich  patent  No.  711,303;  Western 
Elec.  Co.  T.  Rochester  Tel.  Co.,  142  Fed.  772,  holding  Scribner  patent 
No.  330,061,  for  multiple  telephone  switch-board,  Talid  and  infringed; 
International  Time  Rec.  Co.  ▼.  Dey,  142  Fed.  745,  holding  Cooper  patent 
No.  528,223,  for  workman's  time  recorder,  infringed;  Ferry-HaUock  Co. 
▼.  Hallock,  142  Fed.  176,  holding  Ferry  patent  No.  523,833,  for  machine 
for  making  pasteboard  strips  for  hat- packing  rings,  infringed;  Brown 
Bag  Filling  Mach.  Co.  ▼.  Drohen,  140  Fed.  100,  holding  Cnnunings 
patent  No.  573,171,  for  paper-bag  filling  machine,  valid  as  for  primary 
invention;  Regina  Co.  v.  New  Century  etc.  Co.,  138  Fed.  908,  holding 
Brachhausen  &  Reissner  patent  No.  500,371,  for  music-box,  void  in  view 
of  prior  act;  International  Mfg.  Co.  ▼.  Brammer  Mfg.  Co.,  138  Fed. 
400,  Flagman  patent  No.  608,220,  for  mechanical  movement  for  nse  in 
washing-machines,  infringed  by  device  of  Martin  patent  No.  736,285; 
National  Auto.  Mach.  Co.  v.  I>aab,^136  Fed.  893,  holding  Fairbanks 
patent  No.  387,285,  for  improvement  in  indicators  for  weighing  ap- 
paratus, infringed  by  device  of  Magee  patent  No.  733,059;  Eck  v.  Kntx, 
132  Fed.  766,  holding  Eck  patent  No.  592,134,  for  knitting-machine, 
infringed;  Benbow  etc.  Mfg.  Co.  v.  Simpson  Mfg.  Co.,  132  Fed.  616, 
617,  holding  Schroeder  patent  No.  535,465,  for  means  for  operating 
washing-machines,  infringed;  Calculagraph  Co.  ▼.  Wilson,  132  Fed.  29, 
holding  Hamilton  patent  No.  424,291,  for  apparatus  for  recording 
measurements  of  time,  space  or  quantity,  and  Abbott  patent  No.  583,320, 
for  calculagraph,  infringed;  Letson  v.  Alaska  Packers'  Assn.,  130  Fed. 
143,  64  C.  C.  A.  463,  Jensen  patent  No.  376,804,  for  can-capping 
machine,  infringed  by  machine  of  Letson  and  Burpee  patent ;  Lourie  Imp. 
Co.  V.  Lenhart,  130  Fed.  129,  64  C.  C.  A.  456,  holding  Lenhart  patent 
No.  415,542,  for  attachment  for  breaking  plows,  infringed. 

97  U.  S.  126-144,  24  L.  1000,  ELIZABETH  ▼.  AMERICAN  NICHOL- 
SON  PAVEMENT  CO. 

Syl.  1  (IX,  534).     Foreign  patent  as  defense. 

Approved  in  Queen  v.  Friedlander,  149  Fed.  775,  holding  valid  Sayer 
patent  No.  594,036,  for  improvement  in  vacuum  tubes. 

Syl.  5  (IX,  535).     Patents — Experimental  use. 

Approved  in  American  Caramel  Co.  v.  Thomas  Mills  &  Bro.,  149  Fed. 
747,  fact  that  candy-cutting  machine  used  experimentally  for  over  two 
years  and  its  product  sold,  is  not  public  use;  Victor  Talking  Mach.  Co. 
v.  American  Graph.  Co.,  140  Fed.  864,  865,  exhibition  of  talking-machine 
by  inventor  to  audience  accompanied  by  explanation  of  invention  is  not 
public  use;  Bryce  Bros.  Co.  v.  Seneca  Glass  Co.,  140  Fed.  171,  172, 
holding  Schrader  patent  No.  592,920,  for  engraving  machine  for  etching 
glass,  not  invalid  for  prior  public  use;  Eastman  v.  Mayor  etc.  of  N. 
Y.,  134  Fed.  857,  69  C.  C.  A.  628,  holding  Knibbs  patent  No.  42,920, 
for  improvement  in  fire-engine  pumps,  void  for  prior  public  use  where 
inventor  put  device  on  engine  of  which  he  was  engineer,  and  on  ex- 
plaining use  to  makers  of  engine  they  put  it  on  engine  which  they  sold. 
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Diatifiguished  in  Jenner  r.  Bowen,  139  Fed,  561,  562,  where  mventor 
4if  boltle-wrapping  macbme  Bet  up  one  for  customer,  who  used  it  and 
told  its  product  as  intended,  use  for  over  two  years  deprived  inventor 
of  right  to  patent 

SyL  10  {IX,  537),  '  Patents— Profits  as  damages. 

Approved  in  Corbin  v.  Tauaaig^  137  Fed.  153,  where  one  has  ex- 
clusive agency  for  sale  of  certain  goods  in  certain  territory,  one  in- 
Tading  such  territory  is  liable  in  equity  only  for  benefits  derived  from 
fiales  made  therein;  Glueose  Sugar  etc.  Co.  v.  St.  Louia  Syrup  etc.  Co., 
135  Fed,  641,  president  of  corporation  not  properly  joined  with  cor- 
poration in  suit  for  injunction  and  accounting  for  infringement  of 
patent  by  corporation. 

SyL  11  (IX,  537),  Patents — ^Mere  change  in  fomu 
Approved  in  Edison  «tc.  Elee.  Co.  v.  Ctouae  etc.  Elec,  Co.,  146  Fed. 
647,  Metzger  patent  No.  489,682,  for  electric  lamp  socket,  claims  5  and 
7,  valid  and  infringed  and  claim  6  void;  Columbia  Wire  Co.  v.  Kokorao 
tJteel  etc.  Co.,  143  Fed.  122,  Bates  patent  No.  365,723,  for  wire-barbing 
machine,  infringed  by  device  of  Fredrich  patent  No.  711,303. 

97  U.  S.  146-163,  24  K  895,  WALLACE  v.  LOOMIS. 

SyL  1  (iX,  538).    Changing  name  of  corporation — Special  statutes. 
Approved  in  Longview  v.  Crawfordsville,  164  Ind.  120,  73  N.  E.  79, 

68  L,  R.  A.  622,  upholding  Acts  1903,  p.  201,  prodding  for  extension 

of  boundaries  of  cities  not  having  apeeial  charter  and  for  annexation 

of  territory  by  such  cities. 

Syl.  6  (EX,  539).    Equity — Receiver's  certifieate». 

Approved  in  In  re  Erie  Lumber  Co.,  150  Fed.  827,  under  Bankr.  Act, 
I  2  (5),  banknji»tcy  court  may  authorize  iasuanee  of  receiver -a  certificates 
to  provide  funds  for  operating  expenses;  Cunningham  v.  Zinc  etc.  Min, 
Co.,  103  Mo.  App.  400,  76  8.  W,  488,  under  Rev,  St.  1899,  |  3167, 
laborers  performing  work  for  corporation  within  six  months  prior  to 
trusteeship  have  preferred  claim  over  all  other  claims  except  mortgages j 
dissenting  opinion  in  Gregg  v.  Metropolitan  Trust  Co.,  197  U.  S.  192, 
193,  49  L,  721,  25  Sup.  Ct.  415,  raajwrity  holding  claim  for  ties  neces- 
«try  to  preservation  of  railroad  furnished  witbin  six  months  of  ap- 
pointment of  receiver  ia  not  entitled  to  preference  over  prior  mortgage. 

^7  U.  S,  1SM88,  24  L.  926,  LAMBORN  v.  COUNTY  COMMISSION- 
ERS, 

Syl.  2  (IX,  542).     Recovery  of  taxes  paid  on  mistake. 

Approved  in  Utermehle  v.  Norment,  197  U.  B.  56,  49  L,  662,  25  Sup. 
<Jt.  291,  ignorance  of  law  that  party  taking  benefit  of  provision  of  will 
in  his  favor  is  estopped  to  assert  invalidity  of  will,  though  coupled  with 
ignorance  of  evidence  upon  which  to  base  contract,  does  not  prevent 
application  of  rule;   Knudsen  etc.  Fruit  Co,  t«  C*hicago  etc.  Ejr.  Co., 
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140  Fed.  074,  where  eontignee  after  ihipiiieBt  delivered  and  with  foD 
knowledge  of  facte  paid  carrier 'e  charges,  inefnding  charge  for  idiiip 
in  transit,  he  cannot  recoTcr  amount  of  idng  charge  on  ground  of  its 
illegalitj;  Kahn  ▼.  Herold,  147  Fed.  670,  where  at  time  exeentors  paid 
revenue  inheritance  tax  on  life  estate  under  protest  thej  did  not  know 
of  life  tenant's  death,  pajment  eould  be  recoTcred;  Morris  ▼.  New 
HaTsn,  78  Conn.  675,  63  AtL  124,  where  at  time  taxes  paid  collector 
not  authorised  to  collect  plaintiff's  .taxes  on  tax  list  in  question  and 
appeal  from  assessment  stayed  proceedings,  payment  under  protest  waa 
voluntary;  Phoebus  t.  Manhattan  Qub,  105  Va.  148,  58  &  E.  840, 
mere  declaration  of  taxpayer  indorsed  on  stub  of  official  tax  book  that 
payment  was  under  protest  does  not  show  payment  involuntary,  in  ab- 
sence of  proof  of  pressure  on  taxpayer. 

07  U.  8.  237272,  24  L.  001,  LILIENTHAL'8  TOBACCO  v.  UNITED 
STATEa 

8yL  5  (IX,  545).    Prima  facie  evidence  defined. 
Approved  in  Tift  v.  Southern  By.  Co.,  138  Fed.  750,  act  to  regulate 
commerce  creates  presumption  in  favor  of  commissioner's  report  which 

OB  its  introduction  changes  burden  of  proof. 

• 

97  U.  8.  284-203,  24  L.  037,  UNITED  8TATE8  v.  MEMPHI8. 

8yL  2  (IX,  547).    Annexation  to  cily— LkbiUty  for  debts. 

Approved  in  Toney  v.  Macon,  110  Qa.  87,  46  &  E.  88,  Act  of  1008,. 
extending  limits  of  Macon,  not  void  because  penalty  for  not  making 
sewer  connections  in  new  territory  different  from  that  under  existing 
ordinances  in  old  limits. 

07  U.  S.  304-309,  24  L.  504,  TRUST  CO.  v.  SEDGWICK. 

SyL  2  (IX,  549).  Fraudulent  conveyance  to  wife — Decree  in  per- 
sonauL 

Approved  in  Sheldon  v.  Parker,  66  Neb.  627,  02  N.  W.  020,  where 
property  conveyed  to  wife  in  fraud  of  husband's  creditors,  pursuit  of 
property  cannot  be  abandoned  and  judgment  in  personam  for  its  value 
taken  against  wife. 

Distinguished  in  Sheldon  v.  Parker,  66  Neb.  635,  95  N.  W.  1015,. 
where  husband  and  wife  confederate  to  defraud  creditors  by  transferring 
husband's  property  to  wife  and  property  is  sold  to  bona  fide  purchaser,, 
personal  judgment  against  wife  for  proceeds  of  sale  may  be  entered. 

07  U.  S.  309317,  24  L.  890,  THE  VIBGINIA  EHBMAN  ▼.  THE 
AGNESB. 

SyL  1  (IX,  549).    Collision — ^Duty  of  vessel  in  motion. 

Approved  in  The  Degama,  150  Fed.  324,  following  rule;  Boss  t» 
Cornell  Steamboat  Co.,  143  Fed.  169,  holding  tug  coming  down  river  with 
heavy  tow  at  night  in  fault  for  collision  with  dredge  anchored  at  side 
of  fhft««f]|  where  she  had  been  at  work,  tug  knowing  of  its  position. 


883 


Notes  on  U.  S.  Beports. 


97  U.  8.  319-365 


SyL  2  (IX;  549).    Collision— Fault  of  tug  and  tow« 
Approved  in  In  re  Walsh,  136  Fed,  559,  69  C.  C,  A.  267,  tug  employed 
to  furnish  motive  power  to  vessel  to  whose  side  she  Is  lashed,  and  which 
is  subject  to  orders  of  pilot  on  tow^  is  not  liable  for  collision  occurring 
without  her  fault. 

97  U.  a  310-323,  24  L.  958,  HERBERT  t,  BUTLER 

SyL  2  (IX,  550).     Direction  of  verdict. 

Approved  in  Parks  v.  Southern  Ry.  Co.,  143  Fed,  277,  upholding 
direction  of  verdict  for  defendant  sent  to  flag  train  was  killed  by  it 
and  evidence  showed  he  had  laid  down  beside  track;  Busby  v.  Anderson 
etc.  Power  Co.,  136  Fed.  158,  69  C.  C.  A.  154,  upholding  direction  of 
verdict  for  defendant  in  action  for  injuries  by  servant  caused  bj  failure 
to  furnish  appliances  where  evidence  showed  servant  employed  hj  inde- 
pendent contractor;  Cliicago  etc.  Ry.  Co.  v.  Andrews,  130  Fed.  74,  64 
C.  C.  A.  399,  holding  plaintiff  injured  at  railroad  crossing  giiiUy  of 
negligence;  Chaddick  v.  Lindsay,  5  Okl,  627,  49  Pac.  944,  holding  rail- 
road not  liable  for  injury  to  employee  caused  by  engine  striking  trunk 
along  rigbt  of  way;  Uunn  v.  Union  R.  R.  Co.,  27  R.  I.  326,  327,  62  Atl. 
120,  121,  upholding  Gen.  Laws  1896,  c.  251,  8  11,  authorizing  supreme 
court  to  direct  judgment  without  further  trial  by  jury. 

97  U.  S.  331-339,  24  L,  959,  MUTUAL  LIFE  INS.  CO.  v.  HARRIS. 

SyL  2  (IX,  552),    Conclusiveness  of  sister  state  judgment. 

Approved  in  Boatmen's  Bank  v.  Fritzlen,  135  Fed.  667,  68  C.  C.  A. 
28S,  where  suits  pending  between  same  parties  on  same  issues,  in  two 
courts  of  concurrent  Jurisdiction,  final  judgment,  though  rendered  in 
second  suit,  is  res  ad  judicata  in  other  court;  Barber  Asphalt  Pav.  Co. 
V.  Morris,  132  Fed.  951,  67  L.  R.  A.  761,  66  C.  C.  A,  55,  where  appeal 
from  allowance  of  claims  by  Dututh  council  taken  by  city  to  state  court 
as  proi'ided  by  charter,  and  claimant  sued  on  claim  in  federal  court, 
which  stayed  proceedings  pending  state  appeals,  mandamus  granted  to 
vacate  stay. 

Distinguished  in  Robinson  v.  American  Car  etc.  Co.,  142  Fed.  172, 
decree  of  dismissal  w^ithout  prejudice  works  no  estoppeL 

97  U.  e.  315-348,  24  L.  940,  MARTIN  y.  MARKS. 

Syl.  2  (IX,  553).    Land  Department — Swamp  land  selections. 
Approved  in  Kerns  v.  Lee,  142  Fed.  992,  under  swamp  land  act  of 

1850,  state  did  not  take  interest  in  particular  tract  thereunder  until  same 

identified  by  list  approved  by  Secretary  of  Interior. 

97  U.  8.  361-365,  24  L.  1044,  STEWART  v.  SALAMON. 
Byl.  1  (IX,  554).    Appeal  from  decree  according  to  mnndato. 
Approved  in  Menager  v,  Farrell,  6  Ariz.  319,  57  Pac.  608;  Snyder  ▼. 
Pima  Co.,  6  Atiz,  46,  53  Pae.  7,  Taylor  v.  Colorado  Iron  Works,  33 
fJolo.  185,  80  Pac.  130,  and  McClung  v.  Harris,  11  Okl.  65,  65  Pac.  942, 
all  following  rule;   American  etc.  Co.  v.  Sample,  136  Fed.  B58,  where 


J 


97  U.  8.  374-397  Notes  on  U.  8.  Beporti.  884 

appellate  court  has  adjudged  patent  invalid  and  directed  entry  of 
decree  in  conformity  with  opinion,  circuit  court  cannot  grant  rehearing 
on  ground  that  complainant  has  filed  disclaimer  which  avoids  grounds 
of  invalidity  found  by  appellate  court. 

Syl.  2  (IX,  355).  Correcting  error  in  effecting  appellate  man- 
date. 

Approved  in  McCourt  t.  Singers-Bigger,  150  Fed.  104,  following 
rule. 

97  U.  S.  374-378,  24  L.  1060,  COMMRS.  v.  BANK  OP  COMMERCE. 

Syl.  1  (IX,  556).    Time  to  object  to  description  of  defendants. 

Approved  in  Union  Pac.  etc.  B.  B.  Co.  y.  Saline  Connty,  69  Elan. 
284,  76  Pac.  867,  67  L.  B.  A.  61,  where  suit  involving  interests  of 
county  brought  against  persons  designated  as  county  commissioners 
instead  of  suing  them  as  board  of  county  commissioners,  and  no  ob- 
jection made  to  misnomer,  county  bound  by  judgment. 

97  U.  S.  379,  380,  24  L.  1012,  WOBK  v.  LEATHERS. 

Syl.  1  (IX,  557).    Charter  of  vessel — Warranty  of  seaworthiness. 

Approved  in  The  Oregon,  133  Fed.  617,  68  0.  0.  A.  603,  whether 
vessel  was  seaworthy  at  beginning  of  voyage  is  immaterial  in  suit 
by  passenger  for  injuries  received;  Smith  v.  Heinlein,  132  Fed.  1002, 
holding  cargo  of  mahogany  logs  tendered  for  loading  under  charter 
not  of  such  unusual  size  as  to  warrant  master's  refusal  to  take  only 
smaller  logs,  and  vessel  liable  through  refusal  due  to  vessel's  an* 
suitableness  for  charter  service  or  to  want  of  proper  tackle. 

Distiuguisbed  in  Swenson  v.  Snare  &  Triest  Co.,  145  Fed.  729, 
holdiug  capsiziug  of  pile-driver  while  beiug  towed  not  due  to  un- 
seaworthiness but  to  improper  towing  in  turning  it  too  suddenly. 

Syl.  3  (IX,  557).     Presumption  on  development  of  defect  in  ship. 

Approved  in  The  Presque  Isle,  140  Fed.  205,  vessel  owner  who  re- 
ceives goods  in  good  condition  as  evidenced  by  bill  of  lading  and  de- 
livers them  damaged  has  burden  of  showing  damage  arose  from  ex- 
cepted risk. 

97  U.  S.  381-385,  24  L.  1104,  BURGESS  v.  SALMON, 
Syl.  2  (IX,  558).     Statutes — Time  of  taking  effect. 
Distinguished  in  Gibson  v.  Anderson,  131  Fed.  42,  65  C.  C.  A.  277, 
where  published  record  of  congressional  joint  resolutions  show  resolu- 
tions approved  May  27,  1902,  it  cannot  be  impeached  by  proof  of  ap- 
proval on  later  date. 

97  U.  S.  392-397,  24  L.  1065,  ERWIN  v.  UNITED  STATES. 

Syl.  1  (IX,  559).     Bankruptcy — Claim  against  government. 

Approved  in  In  re  Burnstine,  131  Fed.  831,  where  bankrupt  had 
orally  transferred  to  wife  claim  against  railroad  for  killing  of  son 
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in  consideration  of  her  paying  funeral  expenses,  trustee  only  entitled 
to  assignmeul  of  claim  in  payment  of  funeral  expenses  expeoded. 

SyL  2  (IX,  559).     Assignment  of  demands  against  government. 

Approved  in  Nutt  v.  Knut,  200  U,  S.  20,  50  U  352,  26  Sup.  Ct* 
216,  illegality  of  clause  in  contract  for  prosecution  of  claim  against 
government,  making  payment  for  services  thereunder  lien  on  claim^ 
does  not  invalidate  pan  of  contract  providing  for  payment  for  ser 
vices  of  percentage  of  amount  allowed. 

9T  U,  S.  398-403,  24  L.  lioe,  EIHLBURG  v.  UNITED  STATES. 
Syl  1  (DC,  560).  Transportatioa  contract — Estimate  of  distances. 
Approved  in  Bush  v»  Jones^  144  Fed,  945,  applying  rule  where  build- 
ing  contract  provided  for  payments  on  archileot'a  certificates;  Moor© 
V.  Cornwall,  144  Ped»  30,  where  charter  provided  captain  to  furnish 
certificate  of  seaworthiness  from  charterer's  marine  surveyor,  latter 
could  not  refuse  certificate  because  of  vessel 's  age  without  actual 
survey;  Roberts  etc.  Co.  v.  Westinghouse  etc.  Mfg.  Co.,  143  Fed.  224, 
where  contract  for  purchase  of  machinery  provided  for  reference  of 
disputes  to  engineer,  reserving  final  decision  to  arbitrators,  decision 
of  engineer  on  claim  for  delay,  without  appeal,  is  binding;  Guild  v, 
Andrews,  137  Fed.  371,  70  C.  C,  A.  49,  holding  engineer's  acceptance 
of  sewer  construction  based  on  such  gross  mistakes  as  to  imply  bad 
faith;  Adams  v.  O'Connor,  fi  .4ri2,  410,  59  Pac.  108,  construing  build- 
ing  contract;  Lamson  v.  Marshall,  133  Mich.  26§,  95  N.  W.  83,  apply- 
ing rule  where  sewer  contract  provided  for  higher  price  for  rock  ex- 
cavation tban  for  earth,  payments  to  be  made  on  engineer's  estimates; 
Merchants*  Nat.  Bank  v.  East  Grand  Farks,  94  Minn.  252,  102  N.  W. 
705,  applying  rule  to  city  paving  contract;  Livealey  v,  Johnston,  45 
Or.  46,  106  Am.  St.  Bep.  647,  76  Pac.  949,  65  L.  E.  A.  783,  upholding 
contract  for  sale  of  quantity  of  hops  to  be  grown  of  certnin  quality, 
buyer  to  have  privilege  of  taking  them  at  reduced  rate  if  in  bis 
judgment  they  be  of  less  quality;  Plumbing  Co.  v.  Cnrr,  54  W.  Va. 
279,  46  S.  E.  461,  where  plumbing  contract  provides  for  final  payment 
when  work  completed  to  satisfaction  of  owner  and  architect,  reasona 
for  rejection  cannot  be  ignored. 

Distinguished  in  The  Nimrod,  141  Fed.  216,  where  contract  to  make 
boiler  for  tug  provided  that  it  should  be  satisfactory  to  engineer, 
fact  that  boiler  was  received  by  him  and  put  in  tug  does  constitute 
acceptance  if  defects  not  obvious, 

97  U.  S.  413-423,  24  L.  1013,  UNITED  STATES  v.  MORA. 

SyL  8  (IX,  562).     Conditions  in  bond — One  good. 

Approved  in  Probate  Court  of  Centrnl  Falls  v.  Adams,  27  B,  I. 
100,  60  Atl.  770,  bond  of  executor  who  is  residuary  legatee  conditioned 
to  pay  debts  and  legacies  ia  not  invalidated  by  addition  of  clauae 
requiring  executor  to  account* 
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97  U.  8.  423-426,  24  L.  1067,  KENDIG  t.  DEAN, 

Syl.  3  (IX,  563).     Necessary  parties  defined. 

Distinguished  in  Lucas  v.  Milliken,  139  Fed.  823,  where  bill  for 
specific  performance  of  contract  for  sale  of  shares  of  stock  in  cor- 
poration does  not  allege  insolvency  of  other  party  to  contract  or  that 
he  is  about  to  dispose  of  stock,  corporation  is  not  necessary  party. 

97  U.  8.  426438,  24  L.  1067,  MIMMACK  v.  UNITED  8TATE8. 

8yl.  3  (IX,  563).    Bevocation  of  acceptance  of  officer's  resignation. 

Approved  in  State  v.  Grace,  113  Tenn.  17,  82  8.  W.  487,  applying 
rule  where  councilman's  resignation  accepted  and  was  subsequently 
withdrawn  with  council's  permission. 

97  U.  8.  444-450,  24  L.  1110,  8ETTLEMIEB  ▼.  8ULIiIVAN. 

8yl.  2  (IX,  564)^    8trict  construction  substituted  service  acts. 

Approved  in  King  v.  Davis,  137  Fed.  206,  under  Va.  Code  1904, 
p.  1684,  authorizing  service  by  posting  on  ''front  door,"  return  show- 
ing posting  and  leaving  on  ''door"  of  defendant's  dwelling  is  in- 
sufficient. 

.     8yl.  3  (IX,  565).    Scope  of  presumption  as  to  jurisdiction. 

Approved  in  Johnson  t.  Hunter,  147.  Fed.  138,  139,  applying  rule 
under  Kan.  Laws  1895,  p.  88,  relating  to  enforcement  of  levee  taxes; 
King  V.  Davis,  137  Fed.  208,  under  Va.  Code  1904,  p.  1684,  authorizing 
service  by  leaving  copy  at  defendant's  home  and  giving  notice  of 
purport  to  wife  or  any  person  member  of  family,  return  showing 
leaving  of  copy  with  wife,  but  not  showing  she  is  member  of  family, 
is  insufficient;  Alaska  Commercial  Co.  v.  Debney,  2  Alaska,  319,  where 
defendant,  prior  to  leaving  territory,  gave  brother  power  to  transact 
all  business  relating  to  his  interests  and  at  time  of  service  brother 
was  not  doing  any  business  for  defendant,  service  on  agent  was  in- 
sufficient. 

Syl.  4  (IX,  565).     Becord  making  jurisdictional  averment. 

Approved  in  Nevada  County  v.  Williams,  72  Ark.  397,  81  S.  W.  385, 
where  sheriff's  return  as  to  notice  of  order  calling  in  county  war- 
rants does  not  show  order  posted  at  courthouse  door  as  required  by 
statute,  finding  that  proper  return  made  and  proofs  filed  of  service 
of  notice  is  void;  Clay  v.  Bilby,  72  Ark.  107,  78  8.  W.  751,  in  pro- 
ceedings under  overdue  tax  act,  affidavit  of  publication  of  warning 
order  held  sufficient  on  collateral  attack,  though  containing  irreg- 
ularities. 

Distinguished  in  dissenting  opinion  in  Clay  ▼.  Bilby,  72  Ark.  116, 
78  8.  W.  754,  majority  holding,  in  proceedings  under  overdue  tax 
act,  affidavit  of  publication  of  warning  order  held  sufficient  on  col* 
lateral  attack,  though  containing  irregularities. 
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^7  U.  S,  450-454,  24  L.  1051,  HILL  v.  NATIONAL  BANK 

SyL  3  (IX,  566).     MacliiEery  as  fixture. 

Approved  in  Pfluegor  v.  Lewis  etc.  Machine  Co.,  134  Fed*  31,  67 
C  C  A,  102,  where  bankrupt  purchased  heavy  machinery  for  uteel 
mill  which  waa  erected  on  brick  base,  to  which  it  was  fastened,  but 
no  part  connected  with  walls  of  building,  machinery  was  fixture 
within  mechanic's  lien  law;  White  v.  Cincinnati  etc.  R,  R.  Co,,  34 
Ind,  App.  293,  71  N,  E.  278,  in  proceeding  to  condemn  for  right  of 
way  land  on  which  factory  is  situftted,  machinery  necessary  to  carry 
on  business  is  part  of  freehold  regardless  of  manner  of  attachment. 

97  U.  8.  454-483,  24  L.  1071,  KEITH  v.  CLAKK, 
Syl.  4  (IX^  567).     Receipt  of  bank  notes  fof  taxes. 
See  101  Am,  St.  Rep.  162,  note. 

97  U,  8.  484  490,  24  L.  1032,  SPOFFORD  v.  KIRK, 

Syl.  2  (IX,  56S).  Assignment  of  claim  against  government. 
Approved  in  Nutt  v.  Knat,  200  U*  8,  20,  50  L.  352,  26  Sup.  Ct,  216, 
illegality  of  clause  in  contract  for  prosecution  of  claim  against  gov- 
ernment, making  payment  for  services  thereunder  lien  on  claim,  does 
not  invalidate  part  of  contract  providing  for  payment  for  services  of 
percentage  of  amount  alleged;  Henningsen  v.  United  States  etc.  Guar- 
anty  Co.,  143  Fed.  813,  assignment  by  public  contractor  of  claim 
against  government  for  money  accruing  on  building  contract  is  void 
as  againtjt  government,  surety,  and  laborers  and  materialman. 

97   U.   S.   491501,   24   L.,1095,   MISSOURI  ETC.   BIT.   v,   KANSAS 

PACIFIC  BY. 

Byl.  1  (IX,  569).     Land  grants  in  praesenti 

Approved  in  Okanogan  Co.  v.  Cheetham,  37  Wash-  697,  80  Pac.  263, 
70  L.  R.  A.  1027,  under  U.  8.  Eev.  St.,  g  2477,  and  Laws  1903,  p, 
155,  §  103,  where  public  used  highway  over  public  lands  for  seven 
years  prior  to  homestead  entry,  user  was  acceptance  of  congresaional 
grant  without  resolution  of  acceptance  of  highway. 

Syl.  5  (IX,  670).    Land  grant  on  condition — ^Relalion  back. 

Approved  in  Kneeland  v.  Korter»  40  Wash.  367,  82  Pac.  610,  1 
L.  R,  A.  (N.  8.)  745,  where  tide  lands  within  place  limits  of  railroad 
grant  surveyed  and  railroad  performed  all  conditions  prior  to  admis- 
sion of  fltate^  railroad  entitled  to  land,  though  patent  issued  after 
eonstltution. 

SyL  7  (IX,  571).     Railroad  land  grant. 

Approved  in  Sjoli  v.  Dreschel,  199  U,  S.  566,  50  L.  312,  26  Sup. 
Ct.  154,  no  interest  in  lands  within  indemnity  limits  of  Northern 
Pacific  grant  acquired  by  that  company  by  virtue  of  filing  Hats  of 
selection  to  lupply  deficienciet  within  place  limits. 
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97  U.  8.  501509,  24  L.  1115,  PATTEBSON  ▼.  KENTUCKY. 

8yL  2  (IX,  572).    Extent  of  police  power. 

Approved  in  Chicago  etc.  By.  Co.  ▼•  Ulinoii,  200  U.  8.  584,  60  L. 
606,  26  Sup.  Ct  841,  upholding  imposition  on  railromd  of  entire  eoet 
of  remoTing  and  rebuilding  bridge  made  neceeiarj  bj  proposed  widen- 
ing of  creek  channel  bj  commiseionera  acting  under  Blinoia  farm 
drainage  act;  Bland  ▼.  People,  82  Colo.  829,  76  Pac  862,  upholdin^c 
act  of  1899,  prohibiting  use  of  unregistered  docked  horses;  LouisviU* 
▼.  Wehmhoff,  116  Kj.  880,  848,  76  &  W.  881,  79  a  W.  202,  upholding 
ordinance  forbidding  transmission  to  poolroom  operator  of  messages 
intended  for  use  in  pool-selling  business  in  citj;  Commonwealth  ▼. 
8traus8,  191  Mass.  553,  78  N.  E.  139,  upholding  Bey.  Laws,  c  56,  |  1, 
prohibiting  anyone  from  making  it  condition  of  sale  of  goods  that 
purchaser  shall  not  deal  in  those  of  others;  Wallace  ▼.  Mayor  etc. 
of  Bene,  27  Ney.  81,  73  Pac.  530,  63  L.  B.  A.  837,  under  Bene  charter, 
city  board  may  revoke  liquor  license  without  notice;  dissenting  opin* 
ion  in  Lochner  ▼.  New  York,  198  U.  8.  65,  69,  49  L.  945,  947,  25  8up. 
Ct.  539,  majority  holding  void  New  York  act  of  1897,  limiting  hours 
of  work  in  bakeries;  Bobbs-Merrill  Co.  ▼.  8traus,  189  Fed.  170,  ar* 
guondo* 

8yl.  4  (IX,  578).    Police  regulation— Oil  regulations. 

Distinguished  in  Ozan  Lumber  Co.  ▼.  Union  County  Nat.  Bank,  145 
Fed.  845,  846,  holding  void  Arkansas  act  of  1891,  providing  that 
negotiable  instrument  taken  in  payment  for  patented  article  must 
be  executed  on  printed  form  showing  it  was  so  taken. 

8yl.  5  (IX,  573).    Patentee's  rights  subordinate  to  police  power. 

Approved  in  Woods  v.  Carl,  75  Ark.  340,  87  8.  W.  623,  upholding 
Kirby's  Dig.,  §§  513,  514,  making  void  notes  given  in  payment  of 
patented  articles  when  they  do  not  show  on  face  for  what  given; 
J.  H.  Clark  Co.  v.  Bice,  127  Wis.  459,  106  N.  W.  234,  holding  void 
Laws  1901,  p.  364,  as  amended  in  1903,  providing  that  notes  given  for 
patents  or  interests  therein  shall  state  that  they  are  so  given;  Kipp 
V.  Gates,  126  Wis.  572,  105  N.  W.  947,  holding  answer  in  action  on 
notes  alleging  note  given  for  price  of  patent  and  note  did  not  ao 
show  as  provided  by  statute,  insufficient. 

Distinguished  in  Ozan  Lumber  Co.  v.  Union  Co.  Nat.  Bank,  145  Fed. 
847,  holding  void' Arkansas  act  of  1891,  providing  that  negotiable  in- 
strument taken  in  payment  for  patented  article  must  be  executed  on 
printed  form  showing  it  was  so  taken. 

8yl.  6  (IX,  574).    Patents — Property  in  machine  and  invention. 

Approved  in  Hartman  ▼.  Park  k  Sons  Co.,  145  Fed.  363,  upholding 
system  of  contracts  whereby  owner  of  proprietary  medicine  sold  to 
Wholesalers  and  retained  control  over  trade  as  to  retailers  to  whom 
and  prices  at  which  wholesalers  may  resell  and  at  prices  at  which 
retailers  may  resell;  In  re  Dann,  129  Fed.  496,  497,  incorporeal  inter 
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est  of  inventor  in  invention  prior  to  patent  does  not  pass  to  trustee 
in  bankruptcy;  dissenting  opinion  in  Continental  Paper  Bng  Co.  v. 
Eastern  Paper  Bag  Co.,  150  Fed.  750,  majority  holding  fact  that 
machine  of  patent  never  put  to  commercial  use  does  preclude  owner 
from  enjoining  jDfringement. 

(IX,  57 L)  Miscellaneons.  Cited  in  Kentucky  r.  Powers*  139  Fed, 
490,  on  taking  case  to  supreme  court  from  Kentucky,  after  affirmance 
of  circuit  courtj  by  court  of  appeals,  writ  of  error  taken  from  latter 
court. 

97  17.  8.  509-540,  24  L.  1118,  COLEMA.N  v.  TENNESSEE. 

Syl.  1   (IX,  575).     Exclusiveness  of  court-martial 'a  jurisdiction. 

Approved  in  United  States  v.  Lewis,  129  Fed*  826»  under  Eev*  8t*^ 
I  1342,  state,  in  time  of  peace,  has  juriadiction  over  persons  in  military 
service  accused  of  o^Fensea  against  citizens  of  state. 

8yL  2  (IX,  575).     Court-martial — Offense  in  enemy's  country. 
Approved   in   Hamilton   v.    McClaughry,    136   Fed.   448,   449,   boxer 
npriaiog  in  China  constituted  time  of  war  within  fifty-ninth  article 
of  war,  providing  for  trial  of  offenses  by  soldiers  by  court-martiaL 

Syl,   4   (IX,  575),     Conflieting  jurisdictions— Court-martiaL 
Approved  in  Kepncr  v.  United  States,  195  V.  S.  128,  49  L.  124,  24 
Sup.  Ct.  797,  right  of  government  to  appeal  from  acquittal  in  Philip- 
pine court  of  first  instance  taken  away  by  g  5  of  Act  of  1902  for  tem- 
porary government  of  Philippines^ 

97  U.  B.  541-545,  24  L.  1112,  WELSH  v,  COOK. 

Syl.  1   (IX,  576).     Congressional  power  over  territories. 

Approved  in  Binns  v.  United  States,  194  U.  S.  492,  48  L.  1089,  24 
Sup.  Ct  816,  license  fees  imposed  by  Alaska  Pen.  Code,  §  460,  are 
local  taxes  imposed  under  plenary  power  of  Congress  over  territories 
for  purpose  of  defraying  expenses  of  territory, 

97  U.  a  546-553,  24  L.  1082,  UNITED  STATES  v,  CLAPLIN. 

Syl.  4  (IX,  577),     Statutes — Bepeals  by  implication. 

Approved  in  Succession  of  Da  pre,  116  La.  1094,  41  So.  325,  amenda- 
tory act  of  1872  impliedly  repeals  Hev.  St.,  §§  2323-2328,  relating  ta 
adoption. 

Distinguished  in  In  re  Bietrick,  32  Wash.  47S,  73  Pac.  503,  upholding 
Bess.  Laws  1903,  p.  63,  g  1,  making  conduct  of  gambling  games  a 
felony  which  impliedly  repeals  I.awB  1879,  p.  97,  §  1,  making  con- 
duct of  games  a  misdemeanor. 

Sy!.  5  (IX,  578).     Bepeal  of  old  by  new  statute. 

Approved  in  Giles  v.  Dennison,  15  Okl.  63,  78  Pac.  177,  Laws  1897, 
j>.  256,  g  2,  relative  to  construction  of  courthouses  and  jails,  not  re- 
pealed by  Laws  1903,  p.  146j  e.  11|  McMiltaa  v.  Payne  Go.  Commrs^ 
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14  Okl.  662,  79  Pae.  899,  aet  of  1908,  anthorisfaig  eonttnietlom  of 
bridget,  not  impliedly  repealed  bj  aet  of  1908,  eoneerning  roada  and 
bridges;  Carpenter  y.  BomoU,  18  OkL  288,  78  Pae.  988,  Stat.  1898,  e. 
18,  art  18,  relating  to  appeals,  does  not  repeal  Stat  1890,  a.  19, 
art.  12,  I  14. 

97  U.  a  554-564,  24  L.  1058,  CHICAGO  *  H.  W.  BY.  CO.  T.  BAYhBS. 

Bjh  1  (DC,  579).    Patent  monopolises  yariations. 

Approyed  in  Marconi  Wireless  TeL  Co.  t.  De  Torest  Wireless  TeL 
Co.,  188  Fed.  678,  holding  ICareoni  reissne  Ko.  11,918,  for  wireless 
telegraph  apparatus,  claims  8  and  5,  infringed  hj  De  Forest  apparatos. 

87L  2  (IX,  580).  Patents— Oradnal  adyanee  in  art 
Approyed  in  Hunt  y.  ICilwankee  Bmj  Tool  Co.,  148  Fed.  225,  Ferris 
patent  No.  584,840,  for  hoist,  not  infringed  hj  deyiee  of  Oatenkoast 
patent  Ko.  785,385;  ICaUon  y.  Gregg,  187  Fed.  80,  69  C.  C.  A.  48, 
holding  ICallon  patent  Ko.  588,408,  for  antomatie  machine  for  unload- 
ing and  feeding  sugar-cane,  yali^  but  not  infringed  hj  machine  of 
Gregg  patent  No.  670,176. 

Qjh  4  (DC,  581).    Patenta— Variations  in  amended  applieatioa. 

Approyed  in  Cleyeland  Foundry  Co.  t.  Detroit  Vapor  Stoye  Co., 
181  Fed.  744,  748,  holding  yoid  Jeawns  patent  No.  475,401,  for  oil 
burner. 

97  U.  8.  566-575,  24  L.  1015,  COOK  y.  PENNSTLVANIflu 
S7L  1  (IX,  582).  Tax  on  auctioneers  based  on  sales. 
Approyed  in  Commonwealth  y.  Caldwell,  190  l£ass.  856,  857,  76 
N.  E.  955,  holding  yoid  Bey.  Laws,  c  65,  §§  15,  16,  permitting  sale 
hj  peddlers  without  license  of  agricultural  products  of  United  -States, 
but  forbidding  unlicensed  sales  of  agricultural  products  of  other  coun- 
tries; Mosely  y.  State,  115  Tenn.  57,  86  S.  W.  716,  interest  on  United 
States  bonds  not  taxable  by  state  on  being  paid  into  hands  of  bond- 
holder. 

97  U.  8.  575-581,  24  L.  1130,  HOSMEB  y.  WALLACE. 

S7I.  4  (IX,  584).    Bequisites  of  pre-emption. 

Cited  in  Wallace  y.  Adams,  143  Fed.  724,  arguendo. 

S7I.  5  (IX,  584).    No  pre-emption  on  occupied  lands. 

Approyed  in  Clipper  Min.  Co.  y.  Eli  Min.  etc.  Co.,  194  U.  S.  281, 
48  L.  952,  24  Sup.  Ct.  632,  entry  on  prior  yalid  placer  location  for 
prospecting  for  unknown  lodes  initiates  no  title  to  lode  claims  located 
within  boundaries  of  placer  claims;  Crawford  y.  Burr,  2  Alaska,  87, 
one  acquiring  peaceable  possession  of  small  tract  for  lot  and  stable 
on  military  reservation  by  permission  of  commandant,  initiated  no 
right  to  ground;  Smith  y.  Love,  49  Fla.  242,  38  So.  380,  holding  plaintiit 
held  land  in  trust  for  defendant 
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«7  U»  S.  5S1-584,  24  L.  1085,  NEWCOMB  v,  WOOD. 

SyL  4  (IX,  585).    Eeview  of  ruling  on  new  trial. 

Approved  in  Clement  v.  Wilson,  135  Fed.  750,  68  C.  C.  A.  387,  fol- 
lowing rule;  Francisco  v.  Chicago  &  A,  R.  Co.,  149  Fed.  359,  where 
At  close  of  trial  defendant's  motion  for  instruction  in  his  favor 
granted,  but  before  instruction  given  plaintiff  granted  leave  to  take 
involuntary  nonauit,  error  dooa  not  lie  to  review  nonsuit;  Peltomaa 
V.  Katahdin  etc.  Paper  Co.,  149  Fed.  283,  refusing  new  trial  in  action 
for  personal  injuries;  Trafton  v.  United  States,  147  Fed.  514,  court 
cannot  grant  new  trial  in  criminal  case  after  term  at  which  sentence 
pronounced, 

97  0.  S,  584-594,  24  K  1009,  GAUSSEN  v,  tTNTTED  STATES. 

SyL  2  (IX,  586).     Official  bond— Addition  of  new  duties. 

Approved  in  Smith  v.  United  States,  5  Ariz.  63,  45  Pac.  343,  deter- 
mining liability  of  sureties  on  bond  of  receiver  of  land  district  for 
moneys  received  for  entries. 

Syl.  3  (IX,  586).     Official  bonds— Addition  of  different  duties. 

Approved  in  Lowe  v.  City  of  Guthrie,  4  OkL  300,  44  Pac.  202, 
sureties  on  bond  of  city  clerk  are  not  liable  for  liquor  licenae  moneys 
paid  to  clerk  instead  of  to  treasurer  as  required  by  law. 

9T  U.  8.  624  628,  24  L.  1027,  HOWLAND  v,  BLAKE. 

Syl.  1  (IX,  587).     Burden  of  showing  intent  contrary  to  writing. 

Approved  in  Sing  Yon  v.  Wong  Free  Lee,  16  S.  D.  388,  92  N.  W, 
1075,  holding  interveners  had  advanced  money  to  pay  for  part  of 
interesi  in  mining  claim  purchased  in  plaintiff's  name,  making  them 
beneficiaries  of  resulting  trust;  Liakey  v.  Snyder,  56  W.  Va.  624,  49 
S.  E.  521,  mortgagee  obtaining  release  of  equity  of  redemption  has 
burden  of  showing  good  faith  and  payment  of  fair  price. 

Syl.  2  (IX,  588).  Sufficiency  of  evidence  to  show  writing  diflFerent, 
Approved  in  Neely  v.  Boyd,  145  Fed.  174,  holding  parol  agreement 
by  purchaser  of  land  at  execution  sale  to  hold  title  for  benefit  of 
judgment  defendant  and  to  permit  latter  to  redeem  at  any  time,  not 
known;  Houghteling  v.  Stockbridge,  136  Mich.  548,  99  N.  W.  760, 
holding  intent  of  widow  that  order  for  family  allowance  for  one  year 
should  be  substitute  for  annuity  given  by  will  not  shown;  Btitt  v. 
Rat  etc.  Lumber  Co.,  96  Minn.  32,  104  N.  W.  563,  construing  deed 
absolute  as  mortgage. 

97  U.  8.  628^642,  24  L.  1086,  DAVIE  v,  BBIGGS. 

SyL  1  (IX,  588).    Presumption  of  death  from  absence. 

Approved  in  The  San  Eafael,  141  Fed.  278,  where  man  intending 
to  take  certain  boat  reached  ferry  in  time,  and  one  answering  his  de« 
icrtption  seen  on  boat,  and  boat  sunk  and  man  not  seen  afterward. 
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he  is  presumed  dead,  though  only  three  years  elapsed  since  accident. 
See  104  Am.  St.  Bep.  199,  203,  204,  note. 

97  U.  8.  642-646,  24  L.  1035,  STACEY  v.  EMEEY. 

Syl.  2  (IX.  589).    Probable  cause  for  seizure. 

Approved  in  United  States  v.  83  Sacks  of  Wool,  147  Fed.  748,  oa 
judgment  for  claimant  of  property  seized  by  customs  officers  for 
fraudulent  importation,  certificate  of  probable  cause  entered  where 
officers  acted  in  good  faith. 

Syl.  3  (IX,  589).  Elements  of  malicious  prosecution. 
Approved  in  Agnew  v.  Haymes,  141  Fed.  638,  in  action  against  rev- 
enue officer  for  wrongful  seizure  of  goods  returned  to  claimant,  prob- 
able cause  is  defense,  though  certificate  thereof  not  granted  where 
goods  seized  on  order  of  revenue  commissioner  on  information  fur- 
nished by  special  agent;  Moore  v.  Bank,  140  N.  C.  303,  52  S.  £.  947, 
applying  principle  in  action  for  malicious  attachment. 

Distinguished  in  Haymes  v.  Brown,  132  Fed.  529,  under  Bev.  St., 
§  989,  probable  cause  not  defense  to  action  for  wrongful  seizure  made 
under  order  of  superior. 

97  U.  S.  646651,  24  L.  1057,  BOBEBTSON  v.  CEASE. 

Syl.  1  (IX,  589).     Becord  showing  jurisdictional  facts — Citizenship. 

Approved  in  Sun  Printing  etc.  Assn.  v.  Edwards,  194  U.  S.  382,  48 
L.  1030,  24  Sup.  Ct.  696,  holding  averment  of  residence  of  plaintiff 
in  certain  state  aided  by  testimony  in  certificate  from  circuit  court  of 
appeals  sufficiently  shows  citizenship;  Utah-Nevada  Co.  v.  De  Lamar, 
133  Fed.  117,  66  C.  C.  A.  179,  objection  to  jurisdiction  over  action 
on  assigned  contract,  where  it  does  not  appear  assignor  could  sue, 
need  not  be  presented  by  assignment  of  error  in  appellate  court. 

Syl.  3  (IX,  590).     Citizenship — Averment  of  residence  insufficient. 

Approved  in  Steigleder  v.'  McQuesten,  198  U.  S.  143,  49  L.  988,  25 
Sup.  Ct.  616,  and  Yocum  v.  Parker,  130  Fed.  771,  66  C.  C.  A.  80, 
both  following  rule;  Sun  Printing  etc.  Assn.  v.  Edwards,  194  U.  S. 
382,  48  L.  1030,  24  Sup.  Ct.  696,  holding  averment  of  residence  of 
plaintiff  in  certain  state  aided  by  evidence  contained  in  certificate 
from  circuit  court  of  appeals  sufficiently  shows  citizenship;  Kansas 
City  etc.  By.  Co.  v.  Prunty,  133  Fed.  16,  66  C.  C.  A.  163,  petition  for 
removal  is  insufficient  where  plaintiff's  citizenship  not  alleged,  though 
alleged  to  be  resident  of  state  where  action  brought. 

Syl.  4  (IX,  591).    Federal  jurisdiction  must  affirmatively  appear. 

Approved  in  Kolze  v.  Hoadley,  200  U.  S.  83,  50  L.  381,  26  Sup.  Ct. 
220,  foreclosure  of  trust  deed  cannot  be  maintained  in  federal  court 
by  assignee  where  assignor  could  not  sue  therein,  though  cancellation 
of  release  of  trust  deeds  to  grantor  also  prayed;  Thomas  v.  Board  of 
Trustees,  195  U.  S.  210,  49  L.   164,  25  Sup.  Ct.   24,  citizenship  of 
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memberH  of  Oliio  UDiversitjr  trustees  does  not  appear  for  jurisdictional 
parpodfs  from  averraenia  showing  that  board,  while  not  Ohio  por* 
poratioa,  was  created  as  organized  body  by  laws  of  »tate;  Minnesota 
V.  Korthern  Securities  Co.,  194  U.  S,  63,  48  L.  877,  24  Sup.  Ct.  598, 
denyiDg  federal  jurisdiction  over  suit  by  state  to  restrain  competing 
interstate  railways  from  violating  anti-trust  act;  Dodd  v*  Louisville 
Bridge  Co.,  130  Fed.  193,  holding  removal  petition  by  corporation 
formed  by  consolitlation  of  corporations  of  different  states  did  not 
•how  diversity  of  citizenship. 

Syl.  5  (IX,  591),     Amendment  of  pleadings  on  reversal. 
Approved  in  Sanbo  v.  Union  Pac.  Coal  Co.,  140  Fed,  714,  following 
rule. 

97  U.  a  652-659,  24  L.  1063,  BARNEY  v.  DOLPH, 

Byl.  3  (IXy  591).  Sale  before  issuance  of  land  patent. 
Approved  in  United  States  v.  Detroit  Timber  etc.  Co.,  200  U.  S. 
33^p  50  L.  505,  26  Sup.  Ct.  282,  purchaser  from  patentees  for  value 
and  without  notice  of  entryman's  fraud  is  bona  fide  purchaser  within 
timber  act  of  1878,  though  he  acquired  interest  in  lands  under  con- 
tract for  standing  timber  before  patent;  Flanagan  v.  Forsythe,  6 
Okl  236,  50  Pac.  155,  after  final  proof  and  issuance  of  inal  certii- 
cafe,  lands  entered  as  -homestead  are  not  exempt  from  liability  for 
debts. 

97  U.  8.  659-682,  24  L.  1036,  NOETHWESTERN  FERTILIZING  CO. 
V.  HYDE  PARK. 

Syl,  1  (IX,  592).     Grants  to  corporations  not  implied. 

Approved  in  Blair  v.  Chicago,  201  U.  S,  472,  50  L.  831,  26  Sup.  Ct. 
427,  construing  terms  of  Chicago  street  railway  franchise;  Knoxville 
Water  Co.  v.  Knoxville,  200  U.  S.  35,  50  L.  359,  26  Sup.  Ct,  224, 
municipal  grant  of  waterworks  franchise  does  not  impliedly  devest 
city  of  power  to  construct  own  waterworks  system;  Cleveland  Electric 
Ry.  Co.  V.  Cleveland,  137  Fed.  123,  determining  time  of  termination 
of  franchiso  where  company  operating  car  lines  on  various  streets 
under  franchises  expiring  at  different  times  accepted  ordinance  au- 
thorizing substitution  of  electric  power  for  horses  on  certain  line; 
Story  V,  Woolverton,  31  Mont.  355,  78  Pac,  690,  act  of  Congress  of 
1891  granting  to  Montana  one  section  of  land  of  former  military  res- 
ervation, to  be  selected  so  as  to  embrace  improvements  thereon,  did 
not  grant  right  to  use  of  water  of  stream  from  which  government 
bad  taken  water  by  means  of  ditch  across  other  lands. 

Syl.  4  (IX,  594).    Nuisance — ^Prescription. 

Approved  in  Dobbins  v.  Loa  Angeles,  195  U.  8.  239,  49  L.  176,  25 

Sup.  Ct,  18^  holding  void  ordinance  narrowing  limits  for  gasworks  so 
as  to  include  property  on  which  works  being  erected  in  complianco 
with  existing  ordinance  where  change  not  demanded  by  public  wel- 
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fmra;  Olacoae  Befining  Co.  t.  Chieago,  138  Fed.  217,  upholding  or- 
dinmneo  deelariog  emiitioa  of  dense  emoke  a  nuiaanee  and  prohibitiaK 
•misaion  for  more  than  three  minutea. 

8yL  5  (IX,  594).    Scope  of  poliee  power. 

Approved  in  State  y.  Tower,  186  Mo.  98,  84  8.  W.  12,  68  L.  S.  A. 
402,  upholding  Laws  of  1901,  p.  73,  making  emission  of  denae  amoke  im 
eitiea  of  certain  population  a  nuiaanee;  Wallace  y..  Mayor  of  Beno^ 
87  Ney.  81,  73  Pac  530,  63  L.  B.  A.  337,  under  Bene  incorporation  act, 
eitj  board  may  revoke  liquor  Ueenae  without  notice;  Houston  ete» 
By.  Co.  y.  Dallas,  98  Tex.  415,  84  8.  W.  658,  upholding  Dallaa  or- 
dinance requiring  railroada  at  own  ezpenae  to  rednee  traeka  at  croaa- 
inga  to  grade. 

Distinguished  in  dissenting  opinion  in  Ez  parte  Boyce,  27  Ker.  864, 
75  Pac  16,  65  L.  B.  A.  47,  majority  upholding  act  of  1903,  providing 
eight-hour  day  for  workmen  in  mines,  smelters  and  ore-milla. 

8yL  6  (IX,  595).    Poliee  power — ^Begulation  of  bnsineaa. 

Approved  in  Grainger  v.  Douglaa  Park  Jockey  Club,  148  Fed.  521, 
522,  528,  526,  upholding  Ey.  Aet  of  1906,  creating  atate  racing  eom- 
miaaion,  regulating  running  horseracea  and  exempting  from  ita  pro- 
viaiona  trotting  racea  and  racea  conducted  by  fair  associationa. 

97  U.  a  687-693,  24  L.  1098,  MATTINOLY  Y.  DISTBICT  07  COL- 
UMBIA. 

8yl.  1  (IX,  596).    Legislation  for  District  of  Columbia. 

Approved  in  Binns  v.  United  States,  194  U.  S.  492,  48  L.  1089,  24 
Sup.  Ct.  816,  license  fees  imposed  by  Alaska  Pen.  Code,  §  460,  are 
local  taxes  and  not  excises,  and  need  not  be  uniform. 

Syl.  2  (IX,  596).    Front  foot  assessments  for  improvementa. 

Approved  in  Louisville  etc.  B.  B.  Co.  v.  Barber  Asphalt  Pav.  Co.,. 
197  (J.  S.  434,  49  L.  822,  25  Sup.  Ct.  466,  fact  that  lot  abutting  on 
street  improvement  used  only  for  railway  right  of  way  does  not 
invalidate  assessment  levied  under  area  rule;  McMillan  v.  Butte,  30 
Mont.  226,  76  Pac.  204,  upholding  8ess.  Laws  1897,  p.  219,  §  30,. 
making  street  improvements  payable  by  district  according  to  area. 

Syl.  3  (IX,  596).    Validation  of  erroneous  assessment. 

Approved  in  Duniway  v.  Portland,  47  Or.  Ill,  81  Pac.  948,  constru- 
ing Portland  Charter,  §  400,  authorizing  reassessment  for  local  im- 
provements in  case  of  invalidity  of  original  assessment. 

97  U.  S.  693  697,  24  L.  1101,  BUCH  v.  BOGE  ISLAND. 
SyL  1  (IX,  596).    Testimony  given  at  former  triaL 
Approved  in  State  t.  Harmon,  70  Ean.  479,  78  Pac.  806,  admitting 
aubstance  of  testimony  of  absent  witness  given  at  preliminary  exam- 
ination by  one  who  heard  testimony. 
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Syl*  2  (IX^  596)*     Notes  of  testimony  at  former  trial. 

Approved  in  Toledo  Traction  Co,  v.  Cameron,  137  Fed.  61,  69  C.  C. 
A.  28^  in  action  for  personal  injuries,  testimony  of  witness  at  former 
trial  is  admissible  where  witness  is  outside  of  district  and  over  oae 
hundred  miles  from  place  of  trial. 

SyL  5  (IX,  597),     Breach  of  condition  subsequent^ — Eeverter. 

Approved  in  Kannek  v.  Bowe,  145  Fed*  301,  where  deed  to  railroad 
was  subject  to  completion  of  road  in  three  years  or  lands  would 
revert,  execution  of  another  deed  to  third  person  by  grantors  of 
former  deed  is  not  forfeiture  of  first  grant  for  breach  of  condition; 
Catron  v.  Laughlin,  11  N.  M,  635,  72  Pac.  33,  where  Congress  confirmed 
Mexican  grant  to  such  of  grantees  as  had  not  forfeited  rights  by 
noncompliance  with  conditions,  forfeiture  can  only  be  shown  by  proof 
of  denouncement  and  official  action  thereon  under  former  government. 

Syl.  6  {IX,  597).     Who  enforces  condition  subsequent. 

Approved  in  Wilmore  Coal  Co,  v.  Brown,  147  Fed.  938,  where  con- 
dition  subsequent  in  deed  of  mineral  under  certain  land  provides  that 
it  shall  be  void  if  railroad  not  built  in  certain  place  in  five  years, 
and  grantor  gives  second  deed  to  anQther^  who  takes  possession,  title 
of  first  grantee  vested  in  grantor  for  benefit  of  second  grantee;  Helms 
V.  Holms,  137  N.  C.  209,  49  8,  E.  Ill,  possibility  of  reverter  under 
condition  subsequent  in  deed  is  not  assignable. 

SyL  7  (IX|  597).     Breach  of  condition  subsequent — Ee-entry, 
Approved  in  Lewis  ton  Water  etc,  Co.  v.  Brown,  42  Wash.  558,  85 
Pac,  48,  under  Bal.  Code,  §  5500,  grantor  in  deed  may  recover  pos- 
session for  breach  of  condition  subsequent  without  demand  prior  to 
suit. 

97  V.  B,  697-712,  24  K  1091,  MEMPHIS  &  C.  E.  E,  CO,  v,  GAI:NES* 

SyL  1  {IX,  597).     Taiation— Exemption  of  capital  stock. 

Approved  in  Powers  v.  Detroit  etc.  Ey.  Co.,  201  U.  S.  560,  50  L. 
866,  26  Sup,  Ct.  556,  Mich.  Laws  1855,  p.  305,  §  9,  providing  railroad 
shall  pay  annual  tax  of  percentage  of  capital  stock  in  lieu  of  other 
taxes,  created  contract;  First  National  Bank  v.  Douglas,  124  Wis. 
21,  102  N,  W.  317,  real  estate  belonging  to  national  bank,  acquired 
with  and  constituting  part  of  it«  capital  is  exempt  from  taxatioiu 
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98  U.  8.  1-19,  25  L.  60,  PALMEB  v.  LOW. 

S7I.  5  (IX,  S99).    San  Francisco  pueblo  lands. 

Approved  in  Catron  ▼.  Laughlin,  11  N.  M.  620,  72  Pac.  30,  where 
New  Mexico  surveyor  general  declared  Mexican  grant  valid  and 
recommended  its  confirmation,  congressional  confirmation  ii  adjudi- 
cation  of  perfect  title. 

87I.  7  (IX,  599).    Confirming  pueblo  land  titles. 

Approved  in  Catron  v.  Laughlin,  11  N.  M.  632,  72  Pac.  32,  where 
New  Mexico  surveyor  general  declared  Mexican  grant  valid  and 
recommended  its  confirmation,  congressional  confirmation  is  adjudica- 
tion of  perfect  title. 

98  U.  8.  20-31,  25  L.  43,  GLENNY  v.  LANGDON. 

8yl.  1  (IX,  600).    Bankruptcy — ^Recovery  of  fraudulent  transfer. 

Approved  in  Mitchell  v.  Mitchell,  147  Fed.  286,  bankruptcy  trustee 
may  sue  to  recover  possession  of  property  fraudulently  conveyed 
within  four  months  of  bankruptcy,  though  judgment  creditors  could 
maintain  creditor's  bill;  Northwestern  etc.  Ins.  Co.  v.  Kidder,  162 
Ind.  391,  70  N.  E.  492,  66  L.  B.  A.  89,  where,  after  insured  gave  check 
to  beneficiary  in  payment  of  life  policy,  creditors  of  insolvent  cor- 
poration demanded  stoppage  of  payment  on  ground  that  insured  had 
paid  premiums  with  corporation's  assets,  insurer  could  not  compel 
them  to  interplead  as  to  rights  to  proceeds;  Annis  v.  Butterfield,  99 
Me.  187,  58  Atl.  900,  purchaser  of  property  which  bankruptcy  trustee 
sold  cannot  sue  to  set  aside  fraudulent  transfer  of  such  property  made 
by  bankrupt;  Moore  etc.  Mfg.  Co.  v.  Billings,  46  Or.  404,  80  Pac. 
424,  under  Bankr.  Act,  §  70,  trustee  alone,  to  exclusion  of  creditors 
having  no  special  lien,  can  maintain  creditor's  bill  to  set  aside  bank- 
rupt's fraudulent  transfer. 

98  U.  S.  31-50,  25  L.  68,  BATES  v.  COE. 

Syl.  1  (IX,  601).     Presumption  as  to  time  of  invention. 

Approved  in  Los  Angeles  Art  Organ  Co.  v.  Aeolian  Co.,  143  Fed. 
884,  construing  Tremaine  &  Pain  patent  No.  552,796,  for  mechanical 
instrument  using  perforated  music  sheets  and  holding  it  infringed 
by  device  of  Fleming  patent  No.  659,442;  Johnson  v.  Foos  Mfg.  Co., 
141  Fed.  82,  holding  Johnson  patent  No.  506,268,  for  process  and 
machine  for  separating  cotton-seed  and  hulls  from  fiber,  not  antici* 
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pa  ted;  Eck  v.  Kutz,  132  Fed.  764,  holding  Eck  patent  No.  523,111, 
for  knitting-machine,  not  anticipated. 

Syl.  6  (IX,  602).    Patenta^Prior  ptiblic  me. 

Approved  in  Louden  Mach.  Co.  v.  Janesville  etc.  Tool  Co.,  141  Fed. 
578,  979,  upholding  Louden  patent  No.  444,546,  for  hay  sling;  Spear 
V.  Keystone  Lantern  Co,,  131  Fed.  881,  holding  Spear  patent  No. 
413,464,  for  improvement  in  lanterns,  valid  and  not  abandoned  by 
taking  out  patent  No.  399,944. 

Syl.  8  (IX,  602).    Secrecy  does  not  forfeit  invention. 

Approved  in  Bck  ▼.  Ktitz,  132  Fed.  777,  holding  over  three  jet^rg' 

delay  in  developing  invention  not  abandonment. 

98  U.  S.  56-61,  25  L.  91,  PETEBS  v.  BOWMAN, 
Syl.  2  (IX,  604).  Vendor 'a  lien^Adverae  title. 
Approved  in  Tinsley  v.  Atlantic  Mines  Co.,  20  Colo.  A  pp.  65,  7i 
Pac.  13,  where  on  foreclosure  one  made  defendant  under  allegation, 
that  he  held  interest  aubaequcnt  and  subject  to  mortgage,  disclaimedi 
claiming  under  paramount  tax  lien,  he  cannot  be  compelled  to  litigatu 
title  in  such  action;  Townaend  v,  Kreigb,  133  Mich.  246,  94  N.  W» 
733,  grantee  who  haa  given  back  purchase  money  morgtage  is  eatoppedl 
from  disputing  grantor 't  title  for  purpose  of  defeating  payment  of 
mortgage* 

(IX,  604.)  Mia cellan eons.  Cited  in  Boatmen's  Bank  v-  Fritzlea, 
135  Ted,  660,  68  C.  C.  A,  288,  holder  of  senior  mortgage  is  not  neces- 
sary party  to  foreclosure  of  junior  mortgage. 

m  U.  a  61-71,  25  L.  93,  UNITED  STATES  v.  THROCKMOIETON, 
Syl.  1  (IX,  604),  Limitations  againat  government. 
Approved  in  Lynch  v.  United  States,  13  Okl.  145,  73  Pac.  1096, 
-where  one  has  made  homestead  entry  and  made  final  proof  and  paid 
price  and  obtained  patent,  United  State*  cannot  aue  to  annul  patent 
for  perjury  of  patentee  in  obtaining  patent.  See  101  Am,  St.  £ep. 
170,  note. 

Syl,  3  (IX,  605).     Equity — Setting  aside  judgment  for  fraud. 

Approved  in  Bailey  v.  Willeford,  136  Fed.  384,  69  C.  C.  A.  226, 
where  nonresident  defendant  in  state  court  appealed  to  state  supremo 
court  aDii  lost  J  and  thereafter  sued  to  set  aside  judgment  on  ground 
of  its  procureinent  by  fraud,  and  preliminary  injunction  refused,  fed- 
eral court  refused  to  restrain  collection  of  judgment  on  same  ground 
supported  by  same  aflJdavits;  Le  March  el  v.  Tee  garden,  133  Fed*  827, 
one  attacking  patent  for  mistake  of  fact  most  plead  evidence  before 
department  from  which  mistake  resulted^  particular  mistake  and  how 
it  occurred;  Nelson  v,  Meehan,  2  Alaska^  493,  vacating  judgment  ob- 
tained  by  fraud  and  perjury;  Wabash  R.  E.  Co.  v.  Mirrielees,  182 
M(h  142^  81  S.  W.  442,  petition  to  aet  aside  judgment  procured  bj 
57 
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perjury  mnit  ihow  dillgenee  in  prepmring  to  meet  fklee  teetiiiioiiy  or 
thmt  party  preyented  from  ezercieiiig  diligenee  hy  fraud  of  raeeeiMfal 
party;  Klabunde  t.  Byron-Beed  Co.,  69  Neb.  187,  98  K.  W.  186,  grant- 
ing new  trial  where  illiterate  defendant  in  f oreeloeure  luit  who  had 
equitable  intereet  in  land  defrauded  by  plaintiff' •  attorn^  who  drew 
hia  anawer;  Keith  y.  Alger,  114  Tenn.  22,  24,  25,  85  8.  W.  76,  Tf, 
where  yendee  obtained  decree  letting  aside  sale  for  fraud  and  under 
decree  land  eold  aa  that  of  yendor's  estate,  and  heirs  sued  to  set 
aside  decree  because  yendee  pending  former  action  sold  land,  but  con- 
cealed conyeyance,  petition  dismissed;  Farmers'  etc.  Warehouse  Go. 
y.  Pridemore,  55  W.  Ya.  468,  465,  47  &  E.  268,  864,  refusing  to  restrain 
judgment  where  complaioant  alleges  that  he  can  proye  matter  of  de- 
fense which  he  could  not  proye  at  trial,  but  does  not  giys  reason 
founded  in  fraud  or  mistake  as  cause  of  failure. 

8yL  4  (IX,  607).    Setting  judgment  aside  for  fraud. 

Approyed  in  Estes  y.  Timmons,  12  Okl.  542,  78  Pac  305,  following 
rule;  Harter  y.  Shull,  17  Colo.  App.  167,  67  Pac.  913,  in  action  on 
Judgment  it  is  no  defense  that  judgment  was  procured  by  collusion 
of  plaintiif  with  defendant's  attorney;  Tucker  y.  Stewart,  121  Iowa, 
716,  97  N.  W.  149,  upholding  equity  jurisdiction  of  suit  to  set  aside 
order  discharging  administrator  for  errors  in  final  settlement;  Graham 
y.  Loh,  82  Ind.  App.  188,  69  N.  E.  476,  in  action  to  yacate  judgment,. 
litfSher  ayerment  that  plaintiff's  name  forged  to  note  on  which  judg- 
mmAi  tendered  nor  long  delay  in  enforcing  judgment  are  equiyaleni 
to  charge  of  fraud  in  procuring  jurisdiction;  Keyes  y.  Brackett,  187 
Mass.  308,  72  N.  E.  987,  where  owner  of  property  charged  with 
mechanic's  lien  fraudulently  conveyed  it  and  procured  grantee  to 
give  bond  with  two  irresponsible  sureties  to  dissolve  lien,  lienor  could 
cancel  bond  and  restrain  grantee  from  claiming  rights  thereunder; 
Fltzpatrick  v.  Stevens,  114  Mo.  App.  502,  89  S.  W.  899,  where  holder 
of  note  which  was  paid  presented  it  to  maker's  estate  with  false 
affidavit  that  whole  thereof  was  due,  and  court  allowed  same,  ad- 
ministrator having  no  knowledge  of  payment  could  thereafter  sue  to 
set  aside  judgment;  Thornton  y.  Peery,  7  Okl.  450,  54  Pac.  652,  re- 
fusing to  set  aside  entry  on  allegations  of  perjury  on  contest  in  land 
office;  Cummings  v.  McDermid,  4  Okl.  277,  44  Pac.  277,  allegations 
that  defendant,  through  false  representations  and  perjury,  procured 
deed  are  insufficient  to  review  award  of  townsite  trustees;  Keith  y» 
Alger,  114  Tenn.  26,  85  S.  W.  77,  where  vendee  obtained  decree  set- 
ting aside  sale  for  fraud,  and  under  decree  land  sold  as  that  of 
vendor's  estate,  petition  by  heirs  to  set  aside  decree  because  pending 
former  action  vendee  sold  land  and  concealed  conveyance  dismissed; 
dissenting  opinion  in  Haddock  v.  Haddock,  201  U.  S.  627,  50  L.  893^ 
26  Sup.  Ct.  525,  majority  holding  mere  domicile  within  state  of  on» 
spouse  does  not  give  state  court's  jurisdiction  to  grant  divorce  en* 
forccable  in  other  states  against  nonresident  nonappearing  defendant 
served  by  publication. 
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8yl.  5  (IXy  608)»    Fraud— Land  commissioner's  decision. 

Approved  in  Bates  y.  Timmons,  199  U.  S.  396,  50  L.  244,  2<S  Sop, 
Ct.  So,  perjury  on  hearing  before  Land  Department  on  hearing  of 
contest  over  homestead  entry  is  not  ground  for  equitable  relief 
against  decision  of  department;  Cagle  v.  Dunham,  14  Ok!.  615,  623, 
624^  78  Pac.  562,  565,  refusing  to  set  aside  Land  Department  decision  on 
allegation  that  perjury  was  committed  on  trial  before  department. 

Syl.  6  (IXp  609).     Who  sues  to  set  aside  patent. 
Approved  in  Henry  v.  State^  87  Mias.  31»  38,  39  So.  862,  864,  gov- 
ernor cannot  sue  in  name  of  state. 

Distinguished  in  dissenting  opinion  in  Henry  v.  State,  87  Miss.  103, 
39  So.  8S7^  majority  holding  governor  cannot  sue  in  name  of  Btate. 

98  U.  8»  75-79,  25  L,  84,  GARRATT  v.  SIEBERT. 

SyL  1  (IX,  609).     When  patent  infringed. 

Distinguished  in  Boston  Pneumatic  Power  Co.  r.  Eureka  Patents 
Co.,  139  Fed.  31^  under  Bev.  St.,  §  4918,  court  cannot  declare  later 
patent  void  for  want  of  patentability, 

98  U.  S.  79-85,  25  L.  66,  IVIN80N  v.  HUTTON. 

Syl,  1  (IX,  609).     Beformation  of  instruments — Mistake. 

Approved  in  Lefier  v.  New  York  Life  Ins.  Co.,  143  Fed.  817,  TefufV:" 
parol  evidence  to  contradict  provision  of  premium  note  relating  to  grr^ 

98  U.  8.  85-98,  25  L.  52,  SNELL  v.  INSUBANCE  CO. 

Syl.  1  (IX,  610)*     Insurance — Reforming  policy* 

Approved  in  American  Cereal  Co.  v.  Western  Assur.  Co.,  148  F«d. 
79,  where  policy  provided  that  it  insured  A  against  loss  on  described 
property,  loss  payable  to  B  as  bis  interest  may  appear,  A  was  in- 
sured; Phoenix  Assurance  Co*  v.  Boyette,  77  Ark.  49,  90  B.  W.  280, 
reforming  policy  where  parties  intended  policy  should  cover  only  part 
of  cotton  in  warehouse  and  insured  relied  on  assurance  of  insurance 
agent  that  this  was  effect  of  policy;  Phoenix  Ins,  Co.  v.  State,  70  Ark, 
182,  88  S.  W.  918j  reforming  insurance  policy  for  mistake  as  to  name 
of  insured  and  location  of  subject  matter  of  risk;  Marshall  v.  Hornier, 
13  Okl.  275,  74  Pac.  371,  upholding  action  by  grantor  to  reform  deed 
to  realty  where  by  agreement  growing  crops  reserved  and  reservation 
loft  out  of  deed  by  mutual  mistake. 

^yL  2  (IX,  611).     Beformation  of  instruments — Miatake  of  law. 

Approved  in  Greer  Co.  v.  Texas,  197  TJ.  S.  241,  49  L.  738,  25  Sup. 
Ct.  437,  legal  title  to  Texas  lands  patented  to  Geer  county  under 
supposition  that  county  belonged  to  Texas  does  not  pass  to  Geer 
county,  Oklahoma  J  Utermehle  v.  Korment,  197  U*  8.  56,  49  L.  662, 
£5  Bup.  Ct.  291,  ignorance  of  rule  that  one  taking  benefit  of  will  in 
his  favor  cannot  attack  its  validity  does  not  prevent  its  appiicatioa; 
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Carrell  ▼.  McMurray,  136  Fed.  669,  where  parties  entered  into  parol 
agreement  for  exchange  of  plaintiff's  land  for  defendant's  store, 
plaintiff  to  retain  possession  of  farm  and  collect  rent  for  ensuing  year, 
and  by  mistake  of  scrivener  deed  and  contract  failed  to  make  res- 
ervation, deed  reformable. 

98  U.  S.  118-122,  25  L.  86,  WIETH  v.  BRANSON. 

S7I.  1  (IX,  612).    Second  location  when  first  unvacated. 

Approved  in  Metz  v.  Wright,  116  Mo.  App.  647,  92  S.  W.  1129, 
absence  of  patent  does  not  vitiate  title  where  land  duly  entered  antl 
entryman  has  complied  with  all  essentials  necessary  to  entitle  him  to 
patent. 

Syl.  2  (IX,  614).    Equitable  owner  of  lands. 

Approved  in  Waldron  v.  United  States,  143  Fed.  418,  where  Sioux 
woman  filed  selection  of  reservation  lands,  but  claim  rejected  on 
ground  that  she  was  not  Indian,  and  patent  issued  to  later  settler, 
former  entitled  to  cancellation  of  latter 's  patent;  Tegarden  v.  Le 
Marchel,  129  Fed.  490,  state  statute  giving  ejectment  defendant  right 
to  recover  for  improvements  does  not  apply  where  plaintiff  claims 
under  patent  issued  after  improvements  made;  Blumer  v.  Iowa  B.  R. 
Land  Co.,  129  Iowa,  38,  105  N.  W.  344,  as  against  railroad  entitled  to 
public  land  under  grant,  limitations  run  in  favor  of  occupant  under 
timber  culture  act  from  time  he  takes  possession  under  receiver's 
receipt;  United  States  v.  Detroit  Timber  etc.  Co.,  200  U.  S.  339,  50 
li.  506,  26  Sup.  Ct.  282,  arguendo. 

98  U.  S.   123-125,  25  L.  75,  NATIONAL  BANK  OF  ST.  LOUIS  v. 
GRAND  LODGE  OF  MASONS. 

Syl.  1  (IX,  614).     Suit  by  beneficiary  of  contract. 

Approved  in  Quigley  v.  Spencer  Stone  Co.,  143  Fed.  90,  where  com- 
plainants contracting  to  furnish  stone  in  daily  installments  assigned 
same  to  one  defendant,  who  assigned  his  contract  to  codefendant,  who 
assumed  all  obligations,  on  first  defendant's  insolvency,  complainant 
could  sue  both  defendants  in  equity  for  breach  of  contract;  First  Nat. 
Bank  v.  Fish,  2  Alaska,  347,  349,  where  A  purchased  goods  and  gave 
note  therefor,  and  goods  sold  to  B,  who  agreed  with  A  to  pay  note, 
B  liable  to  holder  of  note. 

Distinguished  in  Hawkins  v.  Central  Ry.  Co.,  119  Qa.  165,  46  S.  E. 
85,  where  one  railroad  sold  all  property  to  another,  who  agreed  to 
pay  former's  current  liabilities,  latter  not  liable  to  suit  for  personal 
injuries  inflicted  prior  to  sale. 

Syl.  4   (IX,  615).     Corporation  assuming  another's  debt. 

Approved  in  Bort  v.  McCutchen,  147  Fed.  630,  where  depository 
for  funds  of  corporation  executed  bond  to  president  and  corporation 
jointly  and  severally,  president  could  not  sue  on  bond  after  ceasing 
€0  be  such;  Hardison  v.  Yeaman,  115  Tenn.  654,  91  S.  W.  1114,  under 
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bon^  of  contractor  for  erection  of  courthouse  providing  th*t  surety 
only  liable  to  owner,  materialman  cannot  aae  tbereon, 

Bi  U.  S.  145169,  25  L,  244,  EEYKOLDS  v.  UNITED  STATES. 

SyL  1  (IX,  618) »     Indictment  according  to  territorial  laws. 

Approved  in  Cochran  v.  United  States,  147  Fed.  207,  on  trial  ia 
Oklahoma  court  of  indictment  for  federal  offense,  questions  relating 
to  severance  and  peremptory  challenges  are  determined  by  territorial 
laws;  Welty  v.  United  States,  14  Okl.  15,  76  Pac.  123,  in  prosecution 
in  territorial  court  for  federal  offense,  defendant  need  not  be  served 
with  list  of  jury  before  trial  as  provided  by  federal  law;  Ex  parte 
Murphy,  1  Okl.  290,  29  Pac,  653,  allowing  bail  pending  appeal  in 
criminal  case  on  federal  side  of  terriiorial  court  as  provided  by 
territorial  statute. 

SyL  2  (IX,  619).     Jury  trial— Sixth  amendment 

Approved  in  Basmussen  v.  United  States,  197  U.  8.  526,  49  L.  865, 
25  Stip.  Ct  514,  holding  void  31  Stat  358»  §  171,  providing  for  jury 
of  six  in  misdemeanor  trials  in  Alaska;  Queenan  v.  Territory,  11  Okl. 
266j  71  Pac.  219,  61  L.  R.  A.  324,  disqualification  of  juror  in  criminal 
ease  known  during  progress  of  trial  is  waived  by  failing  to  raistb 
objection  till  after  verdict. 

Syl,  4  (IX,  620).     Competency  of  jurors — Beview. 

Approved  in  Jacobson  v.  Massachusetts,  197  U.  8.  23^  49  L.  648, 
25  Sup.  Ct  358,  scope  and  meaning  of  state  vaccination  statute  as 
indicated  by  exclusion  of  evidence  on  grodnd  of  immateriality  are 
conclusive  on  federal  court  in  determining  validity  of  statute;  Jarvis 
V.  State,  138  Ala.  36,  34  Bo.  1031,  applying  rule  in  murder  case; 
Brady  y.  Territory,  7  Ariz.  19,  60  Pac.  700,  uphotdiug  refusal  of  chal- 
lenge for  actual  bias  where  juror  had  formed  opinion  from  talking 
with  others  and  from  hearing  part  of  former  trial;  Burns  v.  Dunhara- 
Carrigan  etc.  Co.,  148  Cal.  211,  82  Pac.  960,  refusing  to  reverse  for 
refusal  of  challenge  to  juror  who  made  confiicting  statements  on  voir 
dire;  Graybill  v.  De  Young,  146  Cal.  423,  80  Pac.  619,  holding  newi- 
paper  man  not  incompetent  juror  in  libel  case  where  he  would  try 
case  on  evidence  and  law  though  he  thought  libel  actions  speculative; 
Williams  v.  Supreme  Court  of  Honor,  221  III.  158,  77  N.  E.  543, 
juror  forming  opinion  from  reading  papers  which  it  would  take 
evidence  to  remove,  but  who  would  be  governed  by  law  and  evidence, 
not  disqualified;  Huntley  v.  Territory,  7  Okl  68,  54  Pac.  316,  upholding 
denial  of  challenge  for  bias  where  juror  formed  opinion  from  street 
rumor,  but  could  try  case  fairly  on  law  and  evidence;  Kcffer  v. 
State,  12  Wyo.  65,  73  Pac.  559,  where  in  murder  case  only  issue  was 
as  to  defendant 's  sanity  at  time  of  killing,  juror  stating  be  had  formed 
opinion  from  speaking  with  others,  which  it  would  take  evidence  to 
remove,  not  diaqunlified;  dissenting  opinion  in  People  v.  Mol,  137 
Mich.  706,  100  N,  W.  918,  majority  holding  where  several  defendant! 
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eharged  with  bribery  arising  out  of  smme  eonspiraej,  Jarors  wbo  sst 
in  trisl  of  one  conspirator  were  disqualified  on  trial  of  others.  See 
108  Am.  St.  Bep.  867,  note. 

S7L  7  (IZ,  621).  Testimony  taken  at  former  triaL 
Approved  in  West  t.  Louisiana,  194  U.  S.  265,  48  L.  970,  24  Sup. 
Ot.  650,  admitting  testimony  taken  at  preliminary  examination  om 
proof  of  nonresidence,  permanent  absence  and  inability  to  procure 
attendance  of  witness;  United  States  y.  Greene,  146  Fed.  801,  sten- 
ographic report  of  testimony  of  witness  on  issue  of  probable  cause 
taken  before  commissioner  on  proceeding  for  removal  of  defendant 
to  another  federal  district  for  trial  is  admissible  on  trial  where  wit- 
ness is  dead;  Persons  y.  Smith,  12  K.  D.  417,  97  K.  W.  556,  admitting 
testimony  given  at  former  trial  in  federal  court  between  same  par- 
ties involving  same  issues,  where  witness  dead. 

Syl.  9  (IX,  621).    Beligious  belief  no  defense  to  crime. 

Approved  in  State  v.  Chenoweth,  163  Ind.  99,  71  H.  E.  199,  belief  im 
Divine  Healing  is  no  defense  to  prosecution  for  involuntary  man- 
slaughter caused  by  failure  to  provide  medical  attendance  for  child; 
United  States  v.  Oriego,  11  K.  IC  899,  72  Pac  21,  indictment  for 
adultery  under  federal  statute  is  sufficient  where  it  charges  married 
man  with  committing  adultery  by  having  ''unlawful  intercourse.'' 

(IX,  618.)  Miscellaneous.  Cited  in  State  v.  Marble,  72  Ohio  81. 
82,  106  Am.  St.  Bep.  570,  73  N.  E.  1066,  70  L.  B.  A.  835,  upholding 
medical  statute  in  so  far  as  it  regulates  Christian  Science;  Fuller  A 
Fuller  Co.  v.  Johnson,  8  Okl.  605,  58  Pac.  747,  United  States  court  of 
Indian  Territory  is  not  United  States  court  within  OkL  St.  1890,  p» 
930, 1  2. 

98  U.  S.  176-179,  25  L.  238,  OBVIS  v.  POWELL. 

)     Syl.  3  (IX,  624).    Foreclosure  decree — ^Time  to  redeem. 

I  Approved  in  County  of  Logan  v.  McKinley  etc.  Trust  Co.,  70  Neb. 
414,  101  N.  W.  993,  absolute  order  of  confirmation  of  sale  made  pur- 
suant to  decree  of  sale  for  taxes  which  deprives  debtor  of  statutory 
right  of  redemption  is  erroneous. 

98  U.  S.  179-186,  25  L.  115,  McKNIGHT  v.  UNITED  STATEa 
j     Syl.  1  (IXy  624).    Assignment  of  government  contractor's  claim. 

Approved  in  Henningsen  v.  United  States  etc.  Guaranty  Co.,  148 
Fed.  813,  assignment  by  public  contractor  of  claim  against  United 
States  for  money  under  building  contract  is  void  as  against  govern- 
ment, surety  and  laborers  and  materialmen. 

98  U.  S.  187-202,  25  L.  116,  STEWABT  v.  SONNEBOBN. 

SyL  3  (IX,  625).    Malicious  prosecution — ^Probable  cause. 

Approved  in  Moore  v.  Bank,  140  N.  C.  309,  52  S.  E.  949,  holdinf^ 
fmtiB  did  not  show  want  of  probable  cause  for  attachment;  Cooper  t« 
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Notet  on  U.  S.  TCcports,  93  U.  S,  203-239 


Fleinmlngi  114  Tenn.  52^  84  S.  W*  804,  Lnatrnction  that  whether  opinion 
of  attorney  general  on  which  prosecution  baaed  was  justified  hy 
statute  was  to  be  determined  bj  court  is  erroneous* 

SyL  8  (IX,  627)*     Malicious  prosecution  of  bankruptcy  proceedings* 
Approved  in  Wilkinson  ▼.  Goodfellow  etc.  Shoe  Co.,  141  Ped.  219, 
220,   action    for   malicious   prosecution   lies   for   institution    of    bank- 
ruptcy proceedings  without  probable  cause  and  with  malice,  though 
unaccompanied  by  seizure  of  property, 

8yl.  9  (IX,  627) »     Malicious  prosecution— Legal  advice. 

Approved  in  Cooper  ▼.  Flemming,  114  Tenn.  49,  84  S.  W.  803,  fol- 
lowing Ttiie;  United  States  v,  Praeger,  149  Fed.  484,  refusal  of  civilian 
witness  to  answer  questions  before  court-martial  on  advice  of  counsel 
that  answers  might  subject  him  to  prosecution  for  libel  is  defense  to 
prosecution  under  Comp.  St,  1901,  p.  965;  Adkin  ▼.  Pilleo,  136  Mich. 
686,  100  N.  W.  17S,  where  attorney  who  advised  prosecution  was 
directly  intereateti  in  controversy  and  defendant  Informed  by  other 
attorneys  that  facts  insufficient  to  sustain  prosecution,  advice  of  ilrst 
attorney  no  defense  to  malicious  prosecution  suit. 

Distinguished  in  Cook  v.  Proskey,  138  Fed.  276,  proof  that  defendant 
in  suit  for  malicious  prosecution  before  beginning  prosecution  mada 
disclosure  of  facts  to  magistrate  and  was  advised  to  prosecute  i^  ao 
defense  in  absence  of  showing  that  magistrate  was  attorney. 

98  V,  S.  203-217,  25  L.  97,  SNYDEB  v.  SICKLES. 

Syl.  1  (IX,  628).     Appeal  from  general  land  office. 

Distinguished  in  McDaid  v.  Territory,  1  Okl.  101,  30  Pac*  441, 
tjnder  26  IT.  S.  Stat.  109,  Tclating  to  townsite  lots,  after  patent  issued 
to  townsite  trustees,  no  appeal  lies  to  general  land  office  or  Secretary 
ol  Interior. 

(IX,  628.)  Miscellaneons.  Cited  In  Territory  ▼.  Delinquent  Tax- 
payers, 12  N.  M.  65,  73  Fae.  622,  titles  complete  under  Mexican  law 
were  perfect  after  cession  and  required  no  confirmation. 

98  U.  S.  218-224,  25  L.  103,  ELCOX  r,  HILL. 

SyL  1  (IX,  628).    Innkeepers — Safe  provided  for  valuables. 
See  99  Am.  St.  Eep.  592,  note. 

tS  U.  B.  225-239,  25  L.  158,  ANDEEAE  v.  EEDFIELD. 

Syl.  3  (IX,  629).     Statement  of  officials  as  estoppel. 

Approved  in  Monroe  v.  Herrington,  110  Mo,  App.  518,  85  S.  W.  1005, 
where  indorser  informed  holder  of  note  of  property  of  estate  of  one 
previously  liable  and  asked  him  to  try  to  collect  from  estate,  agreeing 
to  pay  balance  when  estate  settled,  indorser  not  estopped  from  pleading 
Umitationsj  Newell  v.  Clark^  73  N.  H.  291,  61  AtL  555,  arguendo. 
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98  U.  8.  240-342  Notes  on  U.  8.  BeporU.  M* 

87].  4  (IX,  629).    Limitations — Concealment  of  cause  of  action. 

Approved  in  Rankin  ▼.  Barton,  69  Kan.  632,  77  Pac.  532,  if  comp* 
troller  fails  to  make  accounting  and  determine  necessity  for  stock- 
holder 's  assessment  within  reasonable  time  after  insolvency  of  national 
bank,  limitations  begin  to  run  in  favor  of  stockholders. 

98  U.  8.  240-242,  25  L.  105,  EX  PARTE  SCHWAB. 

SyL  1  (IX,  629).    Mandamus  not  substitute  for  appeal. 

Approved  in  Hanson  ▼.  Police  Jury,  116  La.  1084,  41  So.  322,  refus- 
ing  mandamus  to  compel  trial  judge  to  enjoin  police  jury  from  demol* 
ishing  courthouse  and  erecting  new  one. 

98  U.  8.  254-266,  25  L.  47,  BOWEN  v.  CHASE. 

8yl.  2  (IX,  631).    Agreement  that  evidence  did  not  conflict. 

Approved  in  Phenix  Ins.  Oo.  v.  Kerr,  129  Fed.  725,  64  C.  C.  A. 
251,  66  L.  B.  A.  569,  where  at  close  of  jury  trial  each  party  requests 
peremptory  instruction,  and  court  grants  one  request,  only  question 
reviewable  is  sufficiency  of  evidence. 

98  U.  8.  315-331,  25  L.  139,  BLAKE  ▼.  HAWKIN& 

8yl.  1  (IX,  633).  Will  construction — Attending  circumstances. 
Approved  in  Anderson  v.  Messinger,  146  Fed.  938,  construing  estate 
of  sons  where  will  provided  that  if  either  of  two  sons  died  without 
lineal  descendants  survivor  shall  take  his  share,  and  if  survivor  so 
dies,  portion  taken  by  survivorship  shall  go  to  testator's  brothers 
and  sisters. 

Syl.  3  (IX,  633).     Wills— Execution  of  power. 

Approved  in  Walters  v.  Bristol,  77  Ark,  185,  91  8.  W.  306,  where 
will  gave  life  tenant  power  to  convey,  and  she  conveyed  for  one-third 
value,  being  joined  by  one  of  remaindermen,  deed  not  pursuant  to 
power;  Lane  v.  Lane's  Admz.,  4  Penne  (Del.),  377,  55  Atl.  187,  64  L.  B. 
A.  849,  will  of  testator  domiciled  in  Pennsylvania  disposing  of  all  his 
estate  is  not  execution  of  power  of  Delaware  testator  authorizing 
former  to  dispose  of  by  will  the  principal,  income  of  which  given  him 
for  life,  though  under  Pennsylvania  law  it  would  be  valid  execution. 

98  U.  S.  334-342,  25  L.  198,  UNITED  STATES  ▼.  BURLINGTON 
ETC.  R.  B.  CO. 

Syl.  4  (IX,  635).    Statutes — Executive  construction. 

Approved  in  State  v.  Northern  Pac.  By.  Co.,  95  Minn.  47,  103  N.  W. 
732,  foreign  railroad  paying  taxes  under  gross  earnings  law,  upon 
which  no  demand  made  for  listing  of  credits,  tax  on  which  not  com- 
muted by  that  law,  is  not  prevented  by  failure  to  list  credits  from 
deducting  debts  from  credits. 


Syl.  B  (IX,  635).     Cancellation  of  patents— Innocent  purcbasers. 

Approved  in  United  States  v,  Stinson,  197  U,  S.  205,  49  L.  725,  25 
Sup.  Ct.  426,  refusing  to  set  aside  patents  fraudtilentlj  acquired  where 
forty  years  elapsed  Rince  alleged  fraud  and  property  had  passed  to 
receiver  of  patentee;  United  States  r,  Detroit  etc.  Lumber  Co.,  131 
Fed.  677,  title  of  bona  fide  purchasers  of  equitable  title  evidenced  by 
receiver's  final  receipts  on  which  patents  substquently  issue  is  un- 
assailable at  atiit  of  United  States  to  avoid  patents  for  fraud  in  pro- 
curement of  patents;  Lynch  v.  United  States,  13  Okl.  145,  156,  158, 
73  Pac.  1096,  1100,  where  homesteader  made  entry  for  towosite  pur- 
poses and  made  final  proof  and  payments  and  obtained  patents.  United 
States  cannot  annul  patent,  though  patentee  committed  bribery  and 
perjury  in  obtaining  title^  where  lots  sold  to  bona  fide  purchasers. 

98  U,  a  343  358,  25  L.  180,  UNITED  STATES  ▼.  HALL. 

Syl,  1  {IX,  636).     Seizure  of  pension  money. 

Approved  in  Manning  v.  Spry,  121  Iowa,  198,  199,  96  N.  W.  875, 
pension  money  paid  to  guardian  of  insane  pensioner  and  by  him 
loaned  is  exempt  from  taxation* 

98   U.   S.   359-366,   25   K    185,   ATLANTIC   6   GULP   E,    R,    CO.   v. 
GEOKGIA. 

Syl,  1  (IX,  636),     Consolidation  of  railroads — Reserved  power. 

Approved  in  Walsey  v,  Chicago  etc.  Ey.  Co,,  147  Fed,  614,  where 
railroad  which  was  corporation  of  both  Illinois  and  Iowa  united  with 
Iowa  companies  to  form  new  company,  into  which  all  property  con- 
solidated and  merged,  it  was  corporation  of  both  states  for  purposes 
of  federal  jurisdiction;  Rochester  v.  Rochester  Ey.  Co.,  182  N.  Y. 
118,  74  N,  E.  959,  70  L.  B.  A,  773,  where  raQroad  had  statutory 
exemption  from  cost  of  new  pavements,  such  exemption  did  not  pass 
to  its  leasee  with  reference  to  streets  ia  which  road  built  prior  to 
enactment  of  statute  imposing  on  railroads  cost  of  repaving;  Gladding 
V.  Saint  Matthews  Church,  25  B.  L  634,  105  Am.  St.  Eep.  904,  67 
Atl,  863,  65  L.  R.  A.  225,  where  testator  bequeathed  property  to  deaf 
mute  church,  but  before  death  church  consolidated  with  another, 
which  had  department  doing  same  work  as  old  church,  new  church  not 
entitled  to  bequest. 

Distinguished  in  Lee  v.  Atlantic  Coast  Line  E.  Co.,  150  Fed,  787, 
TSS,  construing  agreement  between  two  railroads  as  merger  and  not 
consolidation, 

SyL  2  (IX,  637).  Consolidation  of  railroads — ^Taxation, 
Approved  in  San  Antonio  Traction  Co.  ▼.  Altgelt,  200  U.  S.  309, 
60  L.  494,  26  Sup.  Ct.  261,  contract  exemption  from  rate  regulation 
possessed  by  street  railway  chartered  prior  to  Texas  constitution  of 
1876,  tost  by  acquisition  on  foreclosure  of  ita  property  by  new  com- 
pany. 
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98  U.  &  881-410  Kot60  on  U.  &  BeporUi  Mt 

98  V.  a  881-398,  25  L.  225,  UNITED  STATES  T.  NEW  OBLEANB. 
87I.  8  (IX,  640).  City's  power  to  borrow  impUos  tuc 
Approved  in  Bom  ▼.  MeKie,  145  Fed.  591,  granting  mnndaimw 
to  compel  levj  of  tax  bj  town  to  pa^  judgment,  though  authority  to 
tax  ia  limited,  where  not  shown  that  authority  exhausted;  dtj  Chnui* 
eil  ete.  of  Denver  v.  Board  Go.  Commrs.  Adams  Co.,  88  Golo.  8,  77 
Pae.  880,  holding  Denver  not  precluded  from  levying  tax  in  excels  of 
rate  provided  for  by  Sees.  Laws  1899,  p.  880,  e.  188,  to  meet  charge 
imposed  by  act  of  1908,  relating  to  adjustments  between  mnnirtpaHtiaa 
created  out  of  Arapahoe  county. 

98  U.  S.  898-408,  25  L.  281,  BALTIMOBE  *  P.  B.  B.  GO.  ▼.  GBANT. 
S7I.  1  (IZ,  842).  Statutes  authorizing  reriew— BepeaL 
Distinguished  in  Sena  v.  United  States,  147  Fed.  488,  under  New 
Mexico  Organic  Act,  f  f  7,  10,  where  defendant,  after  conviction  in  dis- 
trict court,  appealed  in  accordance  with  existing  statute,  repeal  of  sueh 
statute  without  saTing  ckuse  did  not  deprive  supreme  court  of  juris- 
diction. 

^yL  2  (IZ,  642).    Bepeal  of  law  giving  jurisdiction. 

Approved  in  United  States  v.  Sena,  12  N.  M.  414,  415,  78  Pm.  68, 
repeal  of  Sees.  Laws  1901,  p.  190,  deprived  supreme  court  of  juris- 
diction over  criminal  appeals  not  applied  for  during  term  of  rendition 
of  judgment;  Terry  v.  McOlung,  104  Va.  601,  52  8,  E.  856,  idiere  bo 
final  order  establi^iing  road  as  applied  made  at  time  of  passage  of 
act  of  1888,  depriving  county  court  of  Highland  county  of  jurisdiction 
in  road  cases,  proceedings  lapsed. 

Distinguished  in  dissenting  opinion  in  United  States  v.  Sena,  18  N. 
M.  417,  418,  78  Pac  68,  majority  holding  repeal  of  Sees.  Laws  1901, 
p.  190,  deprived  supreme  court  of  jurisdiction  over  criminal  appeals  not 
applied  for  during  term  of  rendition  of  judgment. 

98  U.  S.  403-410,  25  L.  206,  MISSISSIPPI  *  BUM  BIVEB  BOOM 
CO.  V.  PATTEESON. 

Syl.  5  (IZ,  644).    Eminent  domain — ^Necessity  for  appropriation. 

Approved  in  Bichland  School  Tp.  v.  Overmyer,  164  Ind.  886,  73  N.  E. 
813;  denying  jurisdiction  to  review  action  of  trustee  under  Bums'  St. 
1901,  f  6006,  providing  for  condemnation  of  land  by  township  for  school 
purposes  whenever  trustee  deems  necessary;  Lafayette  etc  By.  Go.  v. 
Butner,  162  Ind.  462,  70  N.  £.  529,  no  appeal  lies  from  order  of  circuit 
court  denying  application  for  appointment  of  appraisers  in  proceeding 
to  condemn  lands  for  railroad  right  of  way. 

Distinguished  in  Chicago  etc  By.  Co.  v.  Williams,  148  Fed.  444,  where 
local  board  attempts  to  exercise  power  of  eminent  domain  not  conferred 
by  legislature,  its  action  is  reviewable  by  federal  court. 


907  Notes  on  U.  S.  Repons.  9$  U.  S.  403-410 

By).  7  (IX,  645).  Eminent  domain — Value,  how  determined. 
Approved  in  Metropolitan  8t,  Ry,  Co,  v.  Walah,  197  Mo,  419,  94  8,  W. 
868,  following  rule;  City  of  Seattle  v.  Board  Home  Missions,  138 
Fed.  311,  under  Laws  Wash,  1893,  p.  194,  c.  84,  §15,  relating  to  com- 
pensation for  damages  from  change  of  grade,  local  or  Bpeeial  benefits 
tliat  particular  property  derives  by  leason  of  improvements  deducted 
from  damages  it  would  sustain;  Callaway  v.  Hubner,  99  Md.  535,  58 
Atl.  365,  refusing  to  ratify  sale  of  trust  property;  Conan  v.  City  of 
Ely,  91  Minn,  131,  97  N,  W,  739,  in  condemning  piece  of  land  ap- 
propriated from  larger  tract  by  city  to  be  used  in  extending  waterworks, 
fact  tbat  valuable  spring  enhances  market  value  of  property  taken  was 
proper  subject  of  inquiry;  Richmond  etc.  Ry-  Co,  v.  Seaboard  etc.  Ry. 
Co,,  103  Va,  408,  49  8.  E.  515,  on  condemnation  of  laud  for  railway 
right  of  way,  fact  that  land  was  available  for  public  park  and  owners 
intended  to  improve  it  for  tbat  purpose  in  future  and  use  it  as  source 
of  revenue  is  not  element  of  damages;  In  re  Westlake  Avenue,  40  Wash. 
151,  82  Pac.  281,  applying  rule  in  est inm ting  benefits  on  property  by 
reaaon  of  opemng  of  street;  Brown  i?.  Weaver  Power  Co.,  140  N.  C, 
342,  343,  52  3.  E«  957,  958,  determining  measure  of  damages  where  land 
damaged  by  exercise  of  power  of  eminent  domain  in  erection  of  dam 
for  generating  water-power;  Norfi>lk  etc,  Ky.  Co.  y,  Davi^,  59  W,  Va,  623, 
624,  52  S.  E.  726,  determining  measure  of  damages  where  developed  gas 
property  taken  for  railway  right  of  way;  Guy  and  ot  Valley  Ry.  Co.  v, 
Buskirk,  57  W.  Va.  425,  430,  110  Am.  St,  Rep.  792,  50  S,  E,  524,  526, 
determining  market  value  of  land  condemned  for  railroad  right  of  way 
and  station. 

Distinguished  in  Atlantic  etc,  B,  R.  Co.  ▼,  Postal  Tel.  Co.,  120  Ga. 
281,  4B  S.  E.  20,  determining  measure  of  damages  for  condemnation  of 
railroad  right  of  way  by  telegraph  company, 

SyL  8  {IX,  646).    Federal  jurisdiction — Condemnation. 

Approved  in  Madisonville  Traction  Co.  v.  St.  Bernard  Min.  Co.,  196 
U.  S,  247,  248,  250,  49  L,  465,  466,  25  Sup,  Ct,  251,  affirming  130  Fed. 
790,  791,  holding  condemnation  for  railroad  right  of  way  by  Kentucky 
railroad  against  citizen  of  another  state  is  removable;  Helena  Power 
etc.  Co.  v.  Spratt,  146  Fed,  312,  npholdiug  federal  jurisdiction  over  pro- 
ceeding by  corporation  to  condemn  land  under  Montana  eminent  domain 
statute ;  Buckhannon  etc.  R-  Co.  v.  Davis,  135  Fed,  709,  68  C.  C,  A. 
345,  where  federal  court  in  liquidation  proceedings  against  railroad 
appointed  receiver,  order  requiring  suit  against  receiver  to  condemn 
crossing  over  right  of  wslj  to  be  brought  in  federal  court  is  not  interfer- 
ence with  state's  right  of  eminent  domain j  Union  Ey,  Co*  v.  Standard 
Wheel  Co.,  149  Fed.  701,  arguendo. 

Distinguiabed  in  dissenting  opinion  in  Madisonville  Traction  Co,  v, 
Bt.  Bernard  Min.  Co,,  196  U,  B,  259,  260,  49  L.  470,  25  Sup.  Ct.  251, 
majority  holding  condemnation  for  railroad  right  of  way  by  Kentucky 
railroad  against  citixen  ol  another  itat«  i«  removable* 


98  U.  &  425-439  Notes  on  U.  8.  Beporta.  90S 

(IX,  643.)  Miscellaneous.  Cited  in  Western  Union  Tel.  Co.  ▼• 
Pennsylvania  R.  B.  Co.,  195  U.  8.  583,  49  L.  328,  25  Sup.  Ct.  133,  right 
of  eminent  domain  is  incident  of  sovereignty  and  needs  no  constitutional 
recognition.    8ee  102  Am.  St.  Bep.  822,  note,  boom  as  public  use. 

98  U.  8.  425-428,  25  L.  191,  FOSTER  v.  MORA. 

8yL  1  (IX,  649).    Ejectment— Legal  title  prevails. 

Approved  in  Schurmeier  v.  Connecticut  etc.  Ins.  Co.,  137  Fed.  47,  69 
C.  C.  A.  22,  action  at  law  for  allowance  of  claims  against  estate  of 
decedent  presented  after  eighteen  months  from  order  of  probate  court 
under  Minnesota  statute  is  not  maintainable  in  federal  court;  Anglo- 
American  Land  etc.  Co.  y.  Lombard.  132  Fed.  731,  68  C.  C.  A.  89,  in  law 
action  in  federal  court  to  enforce  Kansas  corporation  stockholder's  lia^ 
bility,  defendant  cannot  set  off  corporation's  debt  to  him. 

Distinguished  in  Cheatham  y.  Edgefield  Mfg.  Co.,  131  Fed.  120,  121, 
facts  constituting  equitable  estoppel  are  pleadable  as  defense  to  eject- 
ment in  federal  court. 

98  U.  8.  428432,  25  L.  251,  UNITED  STATES  y.  PEROT. 

Sjl.  8  (IX,  649).    Judicial  notice  of  foreign  laws. 

Approved  in  United  States  y.  Berrigan,  2  Alaska,  446,  under  article 
8  of  Russian  treaty  ceding  Alaska,  native  bands  of  Tanana  are  entitled 
to  equal  protection  of  laws  with  similar  aboriginal  tribes.  See  113  Am. 
St  Rep.  869,  note. 

98  U.  S.  433-439,  25  L.  209,  CARR  y.  UNITED  STATES. 

Syl.  2  (IX,  650).  Judgment  against  officers — Estoppel  of  govern- 
ment. 

Approved  in  Sanders  y.  Saxton,  182  N.  Y.  480,  108  Am.  St.  Rep.  826, 
75  N.  E.  530,  action  by  land  owner  against  commissioner  of  land  office 
and  state  comptroller  to  have  tax  deed  executed  to  state  declared  void 
is  not  maintainable,  as  state  is  necessary  party  and  cannot  be  sued.  See 
105  Am.  St.  Rep.  210,  note. 

Syl.  8  (IX,  651).    Suit  against  government. 

Approved  in  Tyee  ConsoL  etc.  Min.  Co.  v.  Langstedt,  1  Alaska,  466, 
ten  year  statute  of  limitation  begins  to  run  in  favor  of  one  in  adverse 
possession  of  part  of  mining  claim  from  time  of  location  and  not  from 
date  of  patent.    See  108  Am.  St  Rep.  831,  note. 

Syl.  4  (IX,  651).    Government's  enforcement  of  equitable  rights. 

Approved  in  dissenting  opinion  in  State  v.  Marsh,  134  N.  C.  192,  47 
S.  E.  9,  67  L.  R.  A.  179,  majority  holding  where  conviction  for  rape 
reversed  because  indictment  in  record  did  not  show  allegation  of  non- 
consent,  and  it  is  thereafter  shown  that  such  aUegation  omitted  from 
record  by  misprision  of  clerk,  supreme  court  granted  certiorari  to  correct 
record  and  reset  case  for  hearing. 
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S8  U.  8.  440-447,  26  L.  168,  THE  ABBOTSFOED. 

8^1,  1  (IX,  651).     Admimltj — -Concluaiveness  of  finding  of  faet. 

Approved  in  Stre^ter  v.  Sanitary  Diat.  of  Chicago,  133  Fed.  126,  6fl 
C»  C.  A.  190,  Ti'here  jury  is  waived,  and  general  finding  made,  review 
is  limited  to  rtdings  at  trial  presented  in  bill  of  exceptions;  Wiser  ▼. 
Lawler,  7  Ariz.  183^  62  Pac*  700,  holding  assignments  of  error  on  equity 
appeal  too  general  to  review  findings, 

Syl  2  (LX,  <>52)<  Statutes — Judicial  interpretation. 
Approved  in  Kepner  v.  United  States,  195  V.  8.  124,  49  L,  122,  24 
Sup.  Ct.  797,  right  of  appeal  by  government  from  acquittal  in  Philippine 
court  of  first  instance  waa  taken  away  by  §  5  of  Act  of  1902,  for  gov- 
ernment of  PMlippiiiea;  United  States  v.  Green,  136  Fed.  650,  bank 
check  is  not  *' obligation  for  payment  of  money  *'  within  Kev.  St.,  S 
6451,  punishing  bribery  of  United  States  officers  j  dissenting  opinion  in 
Trono  ▼.  United  States,  199  U.  S.  640,  50  L.  299,  26  Sup.  Ct  121,  majority 
holding  one  is  not  put  in  double  jeopardy  within  act  of  1902,  for  gov- 
ernment of  Philippines  by  conviction  of  murder  in  Philippine  supreme 
court  on  appeal  from  judgment  of  trial  court  whicb  acquitted  of 
murder  but  convicted  of  assault. 

Distinguished  in  Hackfeld  v.  United  States,  197  U.  S.  451,  49  L.  830, 
25  Sup.  Ct.  456,  ship  owners  who  have  wrongfully  brought  aliens  to 
United  States  and  have  received  them  back  on  board  for  deportatian  are 
not  insurers  of  return  of  immigrants  under  Comp.  St  1901,  p,  1299,  I 
10. 

m  U.  8.  453  462,  26  L.  240,  JENNISON  t,  KIRK. 

Syl.  2   (IX,  654).     Miners*  rules  enforceable. 

Approved  in  Revenue  Min.  06.  t.  Balderston,  2  Alaska,  368,  subse- 
quent appropriator  of  excess  waters  on  public  domain  for  mining 
purposes  must  use  same  so  fts  not  to  injure  first  appropriator 's  use 
thereof;  Price  v.  Mcintosh,  1  Alaska,  293,  miner's  rule  fixing  size  of 
placer  claims  at  1320  feet  long  by  660  feet  wide  is  void. 

Syl.   3    (IX,   654).     Statutory  construction — Legislative   debates. 

Approved  in  Wadsworth  v.  Boysen,  148  Fed.  778,  where  only  question 
of  fact  is  whether  Congress,  when  it  passed  act,  understood  that  under 
certain  provision  beneficiary  could  select  640  acres  of  mineral  land  within 
certain  area,  det^rtes  may  be  resorted  to  to  ascertain  object  of  proviso; 
Miocene  Ditch  Co.  v*  Jacobson,  2  Alaska,  572,  where  ditch  for  carrying 
water  for  mining  purposes  is  built  across  valid  placer  claim  without 
condemnation  proceedings  or  consent  of  mine  owner^  first  appropriator 
prevails. 

Syl,  4  (IX,  654),     Water  rights. 

Approved  in  Morris  v.  Bean,  146  Fed.  426,  where  citizen  of  Wyoming 
Bued  in  Montana  federal  circuit  court  to  enjoin  defendants  residing 
in  such  state  from  diverting  waters  of  stream  rising  in  Montana  and 
flowing   into    Wyoming,   priority    of    appropriation   governs;    Meng    t. 
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Coffey,  67  Neb.  518,  108  Am.  St.  Rep.  712,  93  N.  W.  719,  actUer  who 
appropriates  water  by  "squatter's  rights"  not  recognized  by  state  law 
or  custom,  and  afterward  gets  patent  from  government,  may,  as  against 
subsequent  patentees  on  same  stream,  count  time  he  appropriated  water 
as  squatter  in  making  prescriptive  time. 

98  U.  8.  463-470,  25  L.  253,  FLAG8TAFF  SILVEB  MINING  CO.  T. 
TABBET. 

8yL  1  (IX,  656).    Mining  locations — Direction  of  side  lines. 

Approved  in  Davis  v.  Shepherd,  31  Colo.  147,  72  Pac.  58,  under 
congressional  act  of  1866,  right  to  follow  vein  upon  its  strike  is  lim- 
ited to  lines  of  survey  purporting  to  embrace  it. 

8yL  3  (IX,  656).    Mines — ^Location  crosswise  of  lode. 

Approved  in  Last  Chance  Min.  Co.  y.  Bunker  Hill  etc  Co.,  131  Fed. 

588,  66  C.  C.  A.  299,  following  rule;  Empire  State  Min.  etc.  Co.  y. 
Bunker  Hill  etc.  Co.,  131  Fed.  600,  604,  66  C.  C.  A.  99,  where  end  lines 
of  amended  location  do  not  correspond  with  side  lines  of  original  claim, 
not  error  for  court  in  determining  collateral  rights  as  against  inter- 
vening locator  to  draw  vertical  planes  through  side  lines  of  original 
claim  and  through  end  lines  of  amended  claim,  extending  both  in  direc- 
tion of  dip;  Watervale  Min.  Co.  v.  Leach,  4  Ariz.  61,  33  Pac  421,  under 
Bev.  St.  U.  S.,  8  2320,  providing  that  mining  claim  shall  not  exceed 
1500  feet  in  length  along  vein,  claim  need  not  be  located  along  course 
of  rein. 

Syl.  5  (IX,  657).    Mines — Course  of  vein — Outcrop. 

Approved  in  Last  Chance  Min.  Co.  v.  Bunker  Hill  etc  Co.,  ISI  Fed. 

589,  66  C.  C.  A.  299,  following  rule. 

98  U.  S.  470-476,  25  L.  228,  AMY  v.  DUBUQUE. 

SyL  4  (IX,  659).     Limitations — Bond  coupons. 

Approved  in  Wilkinson  v.  John  Hancock  etc.  Ins.  Co.,  27  E.  L  149,  61 
Atl.  44,  where  policy  payable  to  insured's  administrator  provided  for 
payment  to  beneficiary  within  twenty-four  hours  after  satisfactory  proof 
of  death,  and  that  action  must  be  brought  within  two  years  after  ac- 
crual of  action,  cause  of  action  accrued  twenty-four  hours  after  proof 
of  death,  though  no  administrator  appointed. 

98  U.  8.  476-479,  25  L.  237,  HARKNESS  v.  HYDE. 

Syl.  1   (IX,  659).     Treaty  reserving  Indian  lands. 

Approved  in  Keokuk  v.  Ulam,  4  Okl.  13,  38  Pac.  1083,  where  tribe 
located  on  reservation  under  treaty,  and  reservation  is  afterward  included 
in  organized  county  and  territory,  and  tribe  surrenders  its  interest  in 
reservation  and  members  take  allotments,  their  personalty  is  subject  to 
eounty  taxes. 

Syl.  2  (IX,  660).     Process  served  on  Indian  reservation. 
Approved  in  Murray  v.  Strong,  2  Alaska,  519,  judgment  obtained  in 
Canada  against  resident  of  Alaska  on  notice  served  in  Alaska  gave 
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Canadian  court  no  juriadictioii ;  American  etc.  Colony  Co.  v.  Schuler,  34 
Tex,  Civ.  566,  79  S.  W.  374,  under  petition  by  domeBtic  stock hoUters  in 
foreign  Innd  corporation  which  acquirpd  land  m  Texas  for  which  it 
failed  to  pay,  local  court  can  only  determine  plaintiff *8  interest  in  and 
partition  Texas  lands;  Korthweatcrn  etc.  Ina.  Co,  v.  Kiiider,  162  Ind. 
392,  70  N.  E.  492,  66  L.  B.  A.  89,  arguendo. 

SyL  3   (IX,  661).     Waiver  of  objection  to  service. 

Approved  in  Chicago  Bldg.  etc.  Co.  v.  PewtherB,  10  Oltl.  729,  63  Pac. 
965,  f^illowing  rule ;  Lathrop  etc.  Co.  v.  Interior  Const,  etc.  Co..  150  Fed. 
670,  special  appearance  of  foreign  corporation  defendant  in  itate  court 
for  purpose  of  insisting  that  no  valid  service  made  upon  it  is  not  sub- 
mission to  jurisdiction;  Davia  t.  Cleveland  etc,  Ry.  Co.,  146  Fed.  407> 
special  appearance  to  move  to  quash  attaebment  on  ground  that  court 
had  DO  jurisdiction  of  defendant  or  property  attached  is  not  genera) 
appearance;  Williamson  v.  Liverpool  etc.  Ins.  Co.,  141  Fed.  57,  where 
motion  to  strike  out  portion  of  petition  erroneously  sustained  and  ruling 
excepted  to,  plaintiff  did  not  waive  error  by  amending;  Stonega  Coal  etc, 
Co.  V.  Louisville  etc.  R,  Co.,  139  Fed,  272,  where  federal  court  had  no 
jurisdiction  because  neither  party  resided  in  district  and  objection  raiaed 
by  demurrer,  objection  not  waived  by  defendant's  appearance  at  taking 
of  depositions  without  insisting  on  objection;  Groel  v.  United  Elec,  Co.,. 
69  N.  Y,  Eq.  404,  60  Atl.  825,  defendant  may  take  admntage  of  insuffi- 
cient service  in  equity  by  plea  to  jurisdiction  reciting  special  appearance ; 
Fisher  v.  Crowley,  67  W.  Va.  319,  50  8.  E.  425,  defect  in  summons 
not  waived  by  pleading  to  merits  after  overruling  of  motion  to  quash, 
to  which  exception  taken;  dissenting  opinion  in  Boston  etc.  E.  Co,  v. 
Gokey,  149  Fed.  48,  majority  holding  under  Comp,  St.  1901,  p.  549,  fi  5, 
circuit  court  of  appeals  has  no  jurisdiction  to  pau  on  questions  challeng- 
ing circuit  court  ^g  Jurisdiction. 

98  U.  S.  479-485,  25  L.  233,  WASHINGTON  ETC.  E.  B.  CO.  ▼•  VABr 
NELL. 

8yl.  2    (IX,   663).     Exceptions  to  instructions. 

Apprpved  in  Ball  v»  United  States,  147  Fed.  43,  applying  rule  in 
prosecution  for  murder* 

98  U.  8.  486-491,  25  L.  194,  UNITED  STATES  t.  THOMPSON. 
SyL  1  (IX,  663).    Government  not  barred  by  state  limitationa* 
Approved  in  Tyee  Consol.  Min.  Co.  v.  Langstedt,  1  Alaska,  447,  ten 

year  statute  of  limitations  begins  to  run  in  favor  of  adverse  possessor 

of  part  of  mining  claim  from  time  of  location  and  not  from  date  of 

location.     See  101  Am.  St.  Hep.  151,  182,  note. 

Syl  3  (IX,  664).    State  law  as  rule  of  deciiion. 
See  101  Am«  St.  Bep.  152,  164,  note. 
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98  U.  8.  514517,  25  L.  256,  BRICK  v.  BRICK. 

8yl.  2   (IX,  666).     Parol  to  vary  writing. 

Approved  in  Barcus  v.  Gates,  130  Fed.  367,  where  attorney  employed 
in  writing  to  collect  sums  on  percentage,  of  which  defendant  defrauded, 
and  it  appeared  expected  settlement,  not  made,  and  suit  brought  and 
attorney  had  to  look  up  evidence  which  defendant  did  not  supply  and 
to  collect  decree,  such  services  not  embraced  in  written  contract; 
Humphrey  y.  Timken  Carriage  Co.,  12  Okl.  432,  75  Pac.  534,  in  action 
on  order  for  goods  which  sets  out  order  in  full  and  alleges  order  duly 
accepted  and  goods  shipped  to  defendant,  oral  evidence  that  order  not 
given  as  purchase  but  for  different  purpose,  is  admissible;  Weiseham  v. 
Hocker,  7  Okl.  254,  54  Pac.  465,  admitting  parol  to  show  deed  absolute 
was  mortgage  and  that  bond  given  by  grantee  for  reconveyance  if  debt 
paid  was  intended  as  defeasance  and  not  bond  for  title;  Earlb  v. 
Owings,  72  8.  C.  364,  51  8.  E.  981,  admitting  testimony  of  contem- 
poraneous agreement  that  when  land  sold  to  four  defendants,  title  to 
be  taken  in  name  of  one  and  grantor  was  to  give  each  defendant  deed 
on  payment  of  price  and  release  mortgage  therefrom. 

(IX,  666.)  Miscellaneous.  Cited  in  James  y.  Gray,  131  Fed.  408, 
65  C.  C.  A.  385,  loan  by  wife  to  husband  from  her  separate  property 
is  provable  as  debt  against  his  bankrupt  estate,  irrespective  of  its  en- 
forceability under  state  law. 

98  U.  8.  528-541,  25  L.  219,  HOOPER  y.  ROBINSON. 

Syl.  5  (IX,  668).     Insurability  of  contingent  interest. 

Approved  in  Althouse  y.  McMillan,  132  Mich.  148,  92  N.  W.  942,  under 
contract  of  sale  at  ''$6.35  per  100  sets  of  headings,  delivered,  less 
New  York  rates  of  freight,  terms  net  30  days  from  date  of  shipment," 
title  passed  to  vendee  on  delivery  to  carrier. 

98  U.  8.  541-546,  25  L.  196,  UNION  PACIFIC  R.  R.  CO.  y.  COUNTY 
COMMISSIONERS. 

Syl.  1  (IX,  669).     Recovery  of  taxes  paid  under  protest. 

Approved  in  United  States  v.  New  York  etc.  8.  8.  Co.,  200  U.  8. 
494,  50  L.  571,  26  Sup.  Ct.  327,  purchase  of  documentary  stamps* withouit 
protest  and  affixing  stamps  to  manifests  is  not  under  duress  though 
clearance  papers  for  vessel  could  not  be  procured  without  delivery  to 
collector  of  stamped  manifests;  Newhall  v.  Jordan,  149  Fed.  589,  im- 
porter of  Porto  Rican  goods  who  entered  same  and  purchased  revenue 
atamps  without  protest  cannot  recover  tax,  though  goods  not  taxable; 
Kahn  v.  Herold,  147  Fed.  579,  where  at  time  executors  paid  revenue 
inheritance  tax  on  life  estate  imder  protest  they  did  not  know  life  tenant 
had  died,  payment  was  not  voluntary;  Morris  v.  New  Haven,  78  Conn. 
^75,  63  Atl.  124,  where  at  time  taxes  paid  collector  had  no  warrant 
Authorizing  him  to  collect  taxes  from  plaintiff  on  tax  list  in  question, 
payment  under  protest  was  voluntary  payment;  Phoebus  v.  Manhattan 
Club,  105  Va.  150,  52  8.  E.  841,  mere  declaration  of  taxpayer,  indorsed 
OA  stub  of  official  tax  book,  that  payment  made  under  protest,  does  not 
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«how  invohmtary  payment;  Shirley  v»  Waukeaba^  124  Wii.  243^  102  N, 
W.  577,  where  plaintiff  ^s  attorney  volantarily  paid  street  inprovement 
«8sesflment  bo  that  she  could  not  recover  it  because  of  invnliclity  of 
iusessment,  she  could  not  sue  for  reaasessment  to  reduce  assessment  paid. 

S8  U.  S.  555-559,  25  L.  212,  BARNET  ▼.  NATIONAL  BANK. 

SyL  1   (IX,  672)*     Usury  as  setoff  against  national  bank. 

Approved  in  Gunby  v.  Armstrong,  133  Fed.  434,  66  C.  C.  A.  627,  tmde? 
Ijouiaiana  statute  authorizing  recovery  of  usurious  interest  paid,  if  suit 
brought  witbin  twelve  months  after  payment,  it  cannot  be  claimed  ia 
any  form. 

98  TJ.  8.  559  565,  25  U  222,  ST.  LOUIS,  L  M,  &  8.  EY.  CO.  v, 
LOPTIN, 

SyL  1  (IX,  €73).     Bailrtiad  charter  tax  exemption. 

Approved  in  Powers  v,  Detroit  etc,  Ry.  Co.,  201  U,  S.  560,  50  L.  866, 
26  Sup.  Ct.  556,  tax  exemption  contract  created  by  Micb.  Laws,  1S55,  p, 
305,  I  9,  providing  that  company  shall  pay  annual  percentage  of  capital 
«tock  in  lieu  of  other  taxes. 

^6  U.  S.  565*568,  25  L.  237,  UNITED  STATES  v.  SHERMAN* 

ByL  1  (IX,  674),     Seizure*-Probable  cause. 

Approved  in  Agncw  v.  Haymes,  141  Fed.  637,  under  Rev.  St.,  55  970, 
989,  proof  of  probable  cause  for  seii^ure  by  revenue  officer  is  defense 
and  may  be  made  though  decree  for  claimant  in  forfeiture  proceeding 
faiJed  to  make  certificate  of  probable  cause  where  proof  sbowi  seizure 
made  by  direction  of  internal  revenue  commisaioner, 

Syl.  2  {IX,  674).     Probable  cause — Interest  on  judgment — Seizures, 
Distinguished  in  Haymea  v.  Brown,  132  Fed,  529,  under  Rev.  St,  { 

989,  fact  that  revenue  officer  made  unwarranted  seizure  with  probable 

cause  or  under  orders  from  superior,  is  no  defense. 

SyL  3  (IX,  674).     Interest  on  Judgment  against  govemmenl. 
Approved  in  Watts  v.  United  States,  129  Fed,  226,  in  suit  against 
United  States,  nnder  special  act  for  damages  for  loss  of  British  vessel 
through  collision  with  o&val  vessel,  decree  cannot  allow  interest  as  part 
i»f  damagea. 

98  tJ.  8*  569-620,  25  L.  143,  UNITED  STATES  t.  UNION  PAC.  E.  a 
CO. 

SyL  2  (IX,  675).    Equity  bill — Multifariousness. 

Approved  in  Brown  v.  Tilley,  25  R.  I.  584,  57  AtL  382,  where  different 
lots  deeded  to  seperate  children  on  condition  of  annuity  to  mother,  bill 
by  mother  to  enforce  payment  of  annuity  against  administrator  and 
all  heirs  of  father,  present  owners  of  parcels,  and  administraton  of 
deceased  heirs  not  naultifarioui. 
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Bjh  17  (IX,  677).    Trust*— Legftl  light  and  ue  in  one. 

▲pproYed  in  Young  ▼.  Mereantile  Tnitt  Co.,  140  F^d.  62,  bill  for  aa- 
aonnting  alleging  eomplainant  deUvered  aeenrities  to  deftodant  aa  trustee 
and  depositor7  to  liold  and  deliTor  tfaem  as  authorised  bj  complainant 
does  not  show  trust  relation  so  as  to  give  equitj  jurisdiction. 

M  U.  8.  621^0,  25  L.  188,  NATIONAL  BANK  ▼.  MATTHEWa 
8jL  1  (IX,  677).  Objection  to  eonvejance  to  corporation. 
Approved  in  Watkins  t.  Iowa  Cent.  1^.  Co.,  123  Iowa,  400,  08  N.  W. 
914^  reaffirming  rule;  Iowa  etc  Min.  Co.  v.  United  States  etc.  Ouaranty 
Co.,  146  Fed.  439,  where  foreign  corporation  was  acting  as  corporation 
in  Iowa  at  time  it  made  contract  in  suit,  it  is  no  defense  to  action  thereon 
that  plaintiff  had  not  complied  with  Iowa  Code,  f  1637,  requiring  foreign 
corporations  to  file  copies  of  articles  of  incorporation;  Brigham  ▼. 
Peter  Bent  Brigham  Hospital,  184  Fed.  527,  67  C.  C.  A.  893,  where 
testator  made  trust  devise  to  accumulate  for  term  and  then  be  transferred 
to  eorporation  to  be  organized,  to  be  used  in  founding  hospital,  fact 
that  at  testator's  death,  charitable  eorporation  not  permitted  bj  law  to 
hold  property  to  amount  of  devise  did  not  invalidate  gift  as  to  excess; 
Tidwell  ▼.  Chiricahoa  Cattie  Co.,  5  Aria.  861,  862,  58  Pac  194, 195,  valM- 
itj  of  coav^Tanee  bj  settler  on  government  lands  to  corporation  can  be 
questioned  on  ground  of  incapacity  of  eorporation  to  acquire  title  to  such 
lands  only  by  government  in  direct  proceedings;  State  v.  American  Book 
Co.,  69  Kan.  10,  18,  76  Pac  414,  1  L.  B.  A.  (N.  S.)  1041,  contiact 
made  with  foreign  corporation  before  it  has  obtained  permission  under 
statutes  to  do  .business  in  state  are  not  cancelable  at  suit  of  one  of  con- 
tiacting  parties;  Farmers'  Deposit  Nat.  Bank  t.  Western  Penn.  Fuel 
Co.,  215  Pa.  119,  64  AtL  875,  in  action  for  rent  against  tenant  in  build- 
ing owned  and  occupied  in  part  by  national  bank,  fact  that  bank  had 
no  charter  authority  to  erect  office  building  and  rent  offices  is  no  de- 
fense; Scott  V.  Farmers'  etc.  Nat.  Bank,  97  Tex.  57,  75  S.  W.  15, 
judgment  creditor  of  president  of  corporation  cannot,  by  purehase  at  ex- 
ecution sale  of  property  held  by  him  in  trust,  defeat  corporation's  titie 
on  ground  of  corporation's  want  of  power  to  acquire  such  property. 

Distinguished  in  Dunbar  t.  American  TeL  Co.,  224  111.  31,  79  N.  E. 
430,  minority  stockholders  may  restrain  ultra  vires  sale  by  corporation 
.of  majority  stock  to  other  corporation  to  prevent  competition. 

Sjl.   2    (IX,   678).    National  bank — Loan  on  realty. 

Approved  in  Waterbury  v.  McKinnon,  146  Fed.  739,  fact  that  lender, 
resident  of  Montana,  procured  note  and  mortgage  securing  same  to  be 
executed  in  name  of  Canadian  to  avoid  taxation,  is  no  defense  to  fore- 
closure by  Canadian;  Fidelity  Ins.  Co.  v.  German  Sav.  Bank,  127  Iowa, 
596,  103  N.  W.  960,  where  insurance  company  received  bank  stock,  cer- 
tificates of  deposit  and  cash  in  payment  of  deposit  in  insolvent  bank, 
it  could  not  repudiate  transaction  on  ground  of  ultra  vires;  Schoonover 
▼.  Petcina,  126  Iowa,  267,  100 .  N^  W.  493,  where  private  banker  sold 
out  to  national  bank  in  which  he  acquired  stock  and  to  which  he  trans- 
tered  assets  of  bank,  including  notes  held  by  him  in  cpnnection  ther^ 
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with  I  notea  not  ta  stable  as  his  moneys  and  credits  j  Buhrer  t,  BaMwiiu 
137  Mi<^h,  269,  100  N,  W.  470,  where  statute  provided  that  county 
treasurer  shall  deposit  receipts  in  state  or  federal  batik  and  made  it 
felony  to  violate  it,  fact  that  fuada  deposited  witk  partnership  engaged 
in  banking  is  no  defense  to  aetion  on  bond;  Hinds  Couaty  t,  Natchez 
file,  K  R.  Co.,  85  Miss.  629,  107  Am.  St.  Bep.  310^  38  So.  191, 
Btoi^kholderB  of  corporation  Tv^hich  sells  its  franchise  cannot  net  up  want 
of  authority  of  purchasing  corporation  to  buy  same  in  order  to  defeat 
aale;  Norwich  etc.  Ins.  Co,  v.  Buchalter,  102  Mo.  App.  340,  76  S.  W, 
486,  where  Kansas  statute  prohibited  foreign  insurance  companies  to 
do  business  except  through  resident  ageat,  and  defendant,  appointcri 
such  agent,  executed  bond  to  faithfully  perform  such  duties,  fact  that 
wbenie  of  appointment  was  to  avoid  Kansas  etatutca  on  bond  ia  no 
defense  to  action, 

Bistingniahed  in  Poling  t.  Board,  56  W.  Va,  255,  49  S.  E.  149,  contract 
of  sale  to  board  of  education  of  articles  for  use  in  free  acliool  made  by 
member  of  board  of  education  is  void  and  unenforceable. 

Syl.  3   (IX,  680),     Corporate  poweii — Estoppel  of  beneficiary. 

Approved  in  Iowa  etc.  Min.  Co.  v.  United  States  etc.  Guaranty  Co., 
146  Fed.  439,  440,  where  foreign  corporation  was  acting  aa  corpora- 
tion in  Iowa,  at  time  it  made  contract  in  suit,  it  is  no  dofenae  to  action 
tbereon  tbat  plaintiff  had  not  complied  with  Iowa  Code,  9  1637,  requiring 
foreign  corporations  to  file  copies  of  articles  of  incorporation  j  Burnes 
▼.  Burnes,  132  Fed.  497,  in  absence  of  inhibition,  solvent  corpomtioa 
which  accepts  transfer  of  its  own  shares  under  agreement  to  pay  to 
former  owners  an  annuity  and  has  received  dividenda  on  such  stock 
cannot  avoid  contract  as  ultra  vires;  WisconBin  Lumber  Co.  v.  Green,, 
etc.  Tel.  Co.,  127  Iowa,  360,  109  Am.  St.  Bep,  387,  101  N,  W.  745,  69* 
L.  R.  A.  968,  agreement  by  corporation  to  repurchase  stock  from  certaia 
stockholders  at  par  if  it  should  sell  its  franchise  and  that  stockholders 
shuuld  receive  dividend  at  par  is  not  void;  Ober  v.  Stephens,  54  W.  Va. 
360,  46  8,  E.  197,  upholding  contract  for  commissions  for  sale  of  land 
by  broker  who  bad  no  state  license;  Third  Nat.  Bank  v.  Buffalo  Germaa 
Ins.  Co.^  193  U.  S.  5BB,  48  L.  803,  24  Sup.  Ct  524,  arguendow 
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99  U.  8.  110,  25  L.  809,  WOLF  v.  STIX. 
SyL  5  (IX,  686).  Bankruptcy— Debt  of  replevin  claimant 
Approved  in  Laffoon  v.  Kerner,  138  N.  C.  286,  50  8.  E.  656,  wheiv 
on  appeal  from  justice  defendant  furnished  bond  and  on  appeal  h» 
pleaded  dischargre  in  bankruptcy  obtained  pendente  lite,  and  no  judg- 
ment rendered  against  him,  judgment  could  not  be  rendered  against 
sureties. 

Distinguished  in  In  re  Thompson  Milling  Co.,  144  Fed.  315,  816, 
attorney's  fee  provided  for  in  note  payable  on  condition  that  default 
made  in  payment,  and  it  is  placed  with  attorney  for  collection  or 
suit  brought  on  it,  is  not  provable  against  bankrupt  estate. 

8yl.  6  (IX,  686).    Bankruptcy  discharge — Replevin  sureties. 

Approved  in  Klipstein  ▼.  AUen-Miles  Co.,  136  Fed.  389,  69  C.  C.  A. 
829,  where  debt  sued  on  in  garnishment  proceedings  was  discharged 
pending  suit  by  proceedings  in  bankruptcy  against  debtor,  plaintiff 
eould  not  have  judgment  thereon  against  debtor;  Boyd  v.  Agricul- 
tural Ins.  Co.,  20  Colo.  App.  43,  76  Pac.  990,  liability  of  surety  f oi" 
bankrupt  not  altered  by  discharge  of  bankrupt;  World  Pub.  Co.  v. 
Bialto  Grain  Co.,  108  Mo.  App.  485,  83  8.  W.  783,  where  liability 
of  sureties  on  appeal  bond  is  fixed  prior  to  adjudication  in  bankruptcy 
as  to  principal,  sureties  remain  liable,  though  judgment  inoperative  as 
to  principal. 

99  U.  S.  20-25,  25  L.  314,  HUSSEY  v.  SMITH. 

8yl.  1  (IX,  686).    Sale  of  interest  of  townsite  occupant. 

Approved  in  Sawyer  v.  Van  Hook,  1  Alaska,  110,  entry  on  town 
lot  and  depositing  thereon  of  building  material  with  intention  of  erect- 
ing dwelling  constitutes  settlement  within  townsite  act;  Shy  v.  Brock- 
hause,  7  Okl.  41,  54  Pac.  308,  townsite  occupant  may,  prior  to  passing 
of  title  from  government,  maintain  ejectment  against  his  tenant; 
City  of  Guthrie  v.  Beamer,  3  Okl.  662,  41  Pac.  650,  where  lands  entered 
prior  to  survey  for  townsite  and  settlers  adopted  provisional  govern- 
ment, which  platted  town  and  later  townsite  trustees  appointed,  who 
approved  plat,  occupant  of  lands  platted  as  street  devested  of  interest 
in  lands;  Hagar  ▼.  Wikoff,  2  Okl.  587,  39  Pac.  283,  interest  in  town 
lot  on  public  land  acquired  by  occupant  being  transferable,  grantee 
•ucceeds  to  all  rights  of  occupant  as  against  grantor's  tenant;  Mc- 
Kennon  v.  Winn,  1  Okl.  335,  33  Pac.  585,  22  L.  R.  A.  501,  upholding 
«•  between  parties  contract  by  actual  settler  concerning  possessor/ 
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righte,  and  title  to  be  acquired  in  future  from  United  States^  though 
tbere  was  at  time  no  act  of  Congress  by  which  title  couH  be  acquired^ 
Twiggs  V.  State  Board  of  Land  Commrs.,  27  Utah,  247,  75  Pac.  731, 
purchaser  of  possessory  rights  of  original  settler  entitled  to  prefer- 
ential right  to  purchase  under  Rev.  St.  1898,  §  2337, 

Byh  3  (IX,  687).     Be  facto  officer's  acts  binding. 

Approved  in  Mon&han  t.  Lynch,  2  Alaska^  1S4,  upholding  appoiiit- 
ment  of  pounduiaBter  by  de  facto  raembere  of  town  council;  Morford 
T.  Territory,  10  Okl.  745,  63  Pac.  960,  54  L,  E,  A.  513,  perjury  may  be 
cooimitted  in  trial  before  probate  court  presided  over  by  on©  not 
licensed  lawyer;  Ex  parte  Haly,  1  OkL  15,  25  Pac.  515,  United  States 
cotmnisBioner  could  commit  one  on  charge  of  assault  to  custody  of 
United  States  marshaL 

»9  U.  8.  25-30,  25  L.  294,  MILLS  v.  SCOTT. 

Syl.  4  (IX,  687),     Equity— Enforcement  of  stockholder's  liability. 

Approved  in  Co  veil  v.  Fowler,  144  Fed.  538,  prior  to  levy  of  assess- 
ment, bank  stockholder  cannot  be  pursued  by  luil  to  enforce  sub- 
scription liability, 

Syl,  6  (IX,  688).    When  debt  lies. 

Approved  in  United  States  v,  Alcorn,  145  Fed,  1000,  proposal  bond 
given  by  bidder  for  mail  contract  conditioned  as  required  by  Conip. 
St.  1901,  p.  2695,  being  absolute  undertaking  to  pay  amount  named 
as  liquidated  damages,  in  action  thereon  actual  damages  not  subject  of 
inquiry. 

99  U,  8,  48-67,  25  L.  424,  PLATT  v.  UNION  PACIFIC  B,  B.  CO. 

SyL  1  (IX,  690),    Beed  of  trust  held  to  be  mortgage. 

Approved  in  Hunt  v.  Springfield  etc.  Ins.  Co.,  196  U.  S.  50,  49 
L.  382,  25  Sup.  Ct.  179,  condition  in  fire  policy  for  unconditional 
ownership  of  property  by  insured  and  for  nonexistence  of  chattel 
mortgage  is  broken  by  existence  of  trust  deed  to  secure  debt. 

Syl.  S  (IX,  691).  Statutory  construction — Surrounding  circum- 
Btamees. 

Approved  in  United  States  v.  Smith,  197  U,  8.  393,  49  L.  803,  25 
Sup.  Ct,  489,  prohibition  agaiost  convocation  of  general  court-martial 
by  commander  of  fleet  without  order  of  President,  made  by  Rev.  St., 
I  1624,  art,  38,  while  fleet  is  in  United  States  waters,  applies  only 
to  continental  limits  of  United  States;  United  States  v.  Ninety-nine 
Diamonds,  139  Fed,  965,  2  L.  B.  A.  (N.  S.)  185,  where  one  who  had 
right  of  possession  of  and  lien  on  imported  merchandise,  together  with 
option  to  purchase  at  fixed  price,  declared,  in  making  entry  of  goods, 
that  ho  waA  owner,  thert  was  no  offens«  under  Comp.  St.  1901,  p.  1895. 


99  U.  8.  72-129  Notes  oa  U.  a  Beporti.  018 

90  U.  8.  7278,  25  L.  301,  DOGGETT  ▼.  FLORIDA  BAILHOAD  CO. 

Syl.  3  (IX,  692).    No  construction  when  intent  plain. 

Approved  in  Farmers'  Loan  etc.  Co.  ▼.  Sioux  Falls,  131  Fed.  908, 
under  Const.  8.  D.,  art.  13,  §  4,  as  amended  in  1902,  city  already 
indebted  to  amount  nearly  equal  to  fifteen  per  cent  of  assessed  value 
of  property  therein  for  previous  year  could  not  issue  waterworks  bonds 
which  would  increase  debt  to  twenty-three  per  cent  of  assessed  vala* 
ation* 

99  U.  8.  80-85,  25  L.*407,  BABROW  ▼.  HUNTON. 

8yl.  8  (IX,  694).    Bemoval-r-Proceedings  subsequent  to  judgement. 

Approved  in  Kirk  ▼.  United  States,  131  Fed.  339,  upholding  juris- 
diction to  restrain  collection  of  execution  on  forfeited  recognizance. 

99  U.  8.  100-118,  25  L.  366,  OBAFTON  ▼.  CUMMING8. 

Syl.  1  (IX,  696).    Statute  of  frauds — Memorandum. 

Approved  in  Usher  ▼.  Daniels,  73  N.  H.  208,  60  Atl.  747,  ^hore  mem- 
orandum of  sal^  within  statute  of  frauds  signed  by  plaintiff's  agent 
in  own  name,  as  he  was  orally  authorized  to  do,  parol  evidence 
admissible  to  identify  plaintiff  as  real  party  in  interest. 

Distinguished  in  Stuart  ▼.  Mattern,  141  Mich.  691,  105  N.  W.  37, 
where  owner,  in  writing,  requested  agent  to  sell  land,  and  latter  pro- 
cured purchaser  and  contract  naming  him  was  signed  by  agent  Ia 
name  of  owner,  contract  complied  with  statute  of  frauds. 

99  U.  8.  112119,  25  L.  470,  TOWN  OF  WEYAUWEGA  v.  AYLING, 
Syl.  1  (IX,  697).  Town  bonds — Estoppel  to  question  legality. 
Approved  in  dissenting  opinion  in  Wright  v.  East  Biverside  Irr. 
Dist.,  138  Fed.  327,  majority  holding  where  irrigation  district  pre- 
pared bonds,  coupons  of  which  contained  lithographed  signature  of 
then  secretary,  but  bonds  not  delivered  till  eighteen  months  later,  but 
neither  date  nor  signature  to  coupons  changed,  and  new  secretary 
signed  bonds,  bonds  void. 

Distinguished  in  Gage  ▼.  McCord,  5  Ariz.  234,  51  Pac.  979,  terri- 
torial bonds  once  dated  and  executed  under  Act  Cong.,  June  25,  1890, 
§  4,  may  be  thereafter  negotiated  by  successors  of  officers. 

99  U.  8.  119-129,  25  L.  370,  CASE  v.  BEAUREGARD. 

Syl.  5  (IX,  698).     Firm  assets  applied  to  firm  debts. 

Approved  in  People's  Nat.  Bank  v.  Wilcox,  136  Mich.  681,  100 
N.  W.  29,  where  surviving  partner,  as  such  and  individually,  executed 
mortgage  on  firm  property  to  pay  firm  debts,  mortgagees  have  lien  on 
firm  property  prior  to  individual  creditors  of  partner  whose  execu- 
tions levied  after  mortgage;  Reddington  v.  Franey,  124  Wis.  593,  102 
N.  W.  1066,  where  incoming  and  retiring  partner  agreed  that  latter 
•hould  pay  outstanding  debts,  former  not  liable  for  firm  debts. 
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«9  If.  S.  140  151,  25  L.  430,  KLEIN  ▼,  NEW  ORLEANS, 

Syl  1  (IX,  702),     Levy  on  lands  held  for  public  purpost. 

Approved  in  The  John  McCracken,  143  Fed.  707,  vessels  ownei 
by  port  of  Portland,  and  used  by  it  in  maintaining  navigHtion  in 
harbor,  are  not  seizable  by  Uuited  States  in  civil  suit  in  rem  lo  we- 
cover  damages  for  marine  tort, 

00  U.  S.  152^161,  25  L.  348,  UNITED  STATES  v.  FORT  SCOTT. 

Syl.  1  (IX,  702) »     City  improvement  bonds — Taxes, 

Approved  in  City  of  Superior  v.  Marble  Sav.  Bank^  148  Fed.  10, 
where  city  charter  authorized  coimcil  to  issue  sewerage  bonds  charge- 
able to  particular  lots  described,  and  that  city  shall  pay  principal 
and  interest  when  due,  and  reimburse  itself  by  tar  on  lots  mentioned 
in  bonds^  bonds  are  general  obligations  of  city;  Brockenbeough  v. 
Board  of  Water  Commrs.,  134  N*  C,  14,  46  S-  E.  32,  issue  of  bonds 
under  Priv.  Laws  1903,  p.  440,  c,  196,  providing  that  they  shall  bo 
paid  from  income  of  city  waterworks  and  that  none  of  city*s  funds 
raised  by  taxation  shall  be  applied  to  their  payment,  is  not  contract- 
ing of  debt  by  city* 

09  U.  S.  IG 1-168,  25  L,  317,  HAHRI3  v.  McGOVERN, 

Syl,  2  (IX,  703),     Adverse  possession — Subsequent  disabilily. 

Approved  in  Scbauble  v.  Schulz,  13T  Fed.  396,  69  C.  C.  A.  5S1, 
construing  Bev.  Codes  N.  D.  1399,  §  3491a,  relating  to  adverse  pos- 
session* 

99  IT.  S.  1G8-179,  25  L.  383,  GORDON  v,  QTLFOIL. 

Syl.  3  (IX,  703).    Abatement— Pcodency  of  state  suit. 

Approved  in  German  Savings  &  Loan  Society  v.  Tull,  136  Fed.  12, 
69  C.  C,  A.  1,  following  rulej  Slaughter  v.  Mallet  Land  etc.  Co.,  141 
Fed,  2D0,  pendency  of  state  action  of  trespass  to  try  title  and  to 
remove  cloud  from  title  not  ground  for  abatement  of  subsequent  fed- 
eral suit  between  same  parties  to  quiet  title  to  same  land;  Burk  v. 
McCftflrey,  136  Fed.  696,  fact  that  counterclaim  It  set  up  in  state 
action  is  not  ground  for  abatement  of  federal  action  for  same  subject 
matter;  Loewe  v.  Lawlor,  130  Fed.  633,  pendency  of  state  suit  cannot 
be  pleaded  in  abatement  of  federal  action  to  recover  treble  damages 
under  Anti-trust  Act,  §  7;  Lake  Co.  v,  Schradsky,  31  Colo.  184,  71 
Pac.  1106,  pendency  of  writ  of  error  in  federal  supreme  court  to  re- 
view judgment  of  dismissal  for  want  of  jurisdiction  entered  by  circuit 
court,  where  no  supersedeas  granted,  does  not  bar  state  action  between 
same  parties  for  same  cause  of  action. 
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99  U.  8.  180183,  25  L,  451,  BUBT  ▼.  PANJAUD. 

87I.  3  (IX,  704).    Ejectment — Possession  evidence  of  title. 

Approved  in  Lasswell  ▼.  Kitt,  11  N.  M.  463,  70  Pae.  562,  where  one^ 
made  location  on  land  and  fully  complied  with  law  to  obtain  title,. 
he  may  maintain  ejectment  against  subsequent  locator. 

99  U.  8.  191201,  25  L.  319,  80UTHEBN  EXPBE8S  CO.  ▼.  WE8TEBN 
NOBTH  CABOLINA  B.  B.  CO. 

8yL  8  (IX,  705).    Corporation's  contract  presumed  valid. 

Approved  in  In  re  Castle  Braid  Co.,  145  Fed.  234,  contract  by  eor> 
poration  to  purchase  stock  of  directors  made  to  settle  pending  litiga- 
tion is  prima  facie  valid,  where  bad  faith  or  insolvency  of  corporation 
at  time  of  contract  not  shown. 

8yl.  5  (IX,  705).    8peciiic  performance — Contract  for  personalty. 

Approved  in  Mutual  Life  Ins.  Co.  ▼.  Blair,  130  Fed.  976,  where  life 
policy  provided  for  settlement  by  issuance  to  insured's  wife  or 
annuity  policy  payable  in  twenty  annual  installments,  policy  wa» 
•object  of  specific  performance. 

8yl.  6  (IX,  705).    8pecific  performance — Power  of  revocation. 
Approved  in  Brewster  ▼.  Lanyon  Zinc  Co.,  140  Fed.  812,  construing 
covenants  and  conditions  for  forfeiture  in  oil  and  gas  lease. 

8yL  7  (IX,  706).     Receiver — ^Bailroad  contract  to  furnish  facilities. 
Cited  in  Wightman  v.  Yaryan  Co.,  217  BL  381,  108  Anu  St  Bep. 
258,  75  N.  E.  505,  arguendo. 

99  U.  8.  201-212,  25  L.  431,  GODDEN  v.  KIMMELL. 

Syl.  1  (IX,  706).    Stale  claims  not  favored. 

Approved  in  Byan  v.  Woodin,  9  Idaho,  531,  75  Pac.  262,  refusing 
to  cancel  judgment  and  sheriff's  deed  resulting  from  execution  sale 
based  thereon  where  suit  brought  over  six  years  after  execution  of 
deed;  dissenting  opinion  in  Werner  Co.  v.  Encyclopedia  Brit.  Co.,  134 
Fed.  1024,  majority  holding  where  complainant  and  predecessors  in 
title  had  no  knowledge  of  infringing  articles  until  less  than  eighteen 
months  prior  to  suit,  and  infringing  articles  did  not  appear  in  defend- 
ants' publication  at  first,  no  laches. 

Syl.  3  (IX,  709).     Equity — Analogy  of  limitation  statutes. 

Approved  in  Williams  v.  Neely,  134  Fed.  13,  69  L.  B.  A.  232,  67 
C.  C.  A.  171,  it  is  not  laches  for  one  having  equitable  defense  to  note 
which  is  being  sued  on  in  another  court  to  wait  till  affirmative  action 
at  law  on  subject  of  defense  is  barred  and  until  equitable  defense  is> 
rejected  in  law  action  on  note,  before  seeking  to  enjoin  latter  action 
till  equitable  defense  allowed;  Moore  v.  Nickey,  133  Fed.  292,  6& 
C.  C.  A.  667,  suit  to  recover  mining  stock  under  written  contract 
brought  nine  years  after  contract  and  eight  years  after  demand  ir 
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ttarr^d  where  state  law  would  bar  it  m  fiye  ^e&rfl;  dissenting  opinion 
ia  Burrxis  v.  Cook,  117  Mo,  App.  403,  93  S.  W.  893,  majority  bolding 
Burety  of  judgment  debtor  paying  judgment  may  sue  coBurety  for  cob* 
tribution  after  running  of  limitations* 

SyL  4  (IX,  709).     Stale  claims— Reasons  for  delay* 
Approved  in  Patterson  v.  Hewitt,  H  N.  M.  41,  66  Pac.  564^  55  L, 
E.  A.  €58,  holding  eight  years'  delay  in  bringing  suit  to  enforce  righis 
under  verbal  trust  relating  to  mining  locatioDB  barred  right. 

99  U.  a  214-220,  25  L,  410,  SUPERVIS0E3  v.  GALBHAITIL 

SyL  1  {IX,  710).     Directory  itatutes. 

Approved  in  Meatat  v.  Diamond  Coal  etc.  Co.,  12  Wyo.  427,  430^ 
76  Pac.  669,  570,  Const,  1890,  art.  10,  §  4,  providing  that  no  law 
0ha11  be  enaeted  limiting  amount  of  recovery  for  personal  injuries,  did 
not  repeal  Rev.  St«  1887^  §  2364b,  limiting  recovery  in  actions  for 
death  to  $5,000* 

99  tJ.  S,  221-224,  25  L,  321,  PARREI.L  v.  UNITED  STATES. 

Syl.  1  (IX,  711).     Revenue  tax^Destructioa  of  goods  in  bond. 

Approved  in  Powell  v.  United  States,  135  Fed.  882,  npholding  regu- 
lations prescribed  by  commissioner  of  internal  revenue  for  claims  for 
rebato  of  taxes  paid  on  manufactured  tobacco  and  inufL 

99  U.  S.  229  234,  25  L.  373^  KING  v.  UNITED  STATES. 

Syl.  1  (IX,  711).     Defense  of  sureties  of  collector's  bond. 

Approved  in  Lake  Co.  ▼.  Neilon,  44  Or.  19,  74  Pac.  213,  fact  that 
taxes  were  colletted  by  tax  collector  under  defective  warrant  is  no 
defense  to  sureties  sued  for  collector's  conversion  of  moneys  so  col- 
lected. V 

99  U.  S.  235-255,  25  L.  339,  FOSDICK  ▼.  SCHALL, 
Syl.  2  (IX,  712).  Mortgage  lien  on  after-acquired  property. 
Approved  in  Tilford  v,  Atlantic  Match  Co.,  134  Fed,  927,  where 
stockholding  corporation  acquired  nearly  all  stock  in  manufat^turing 
company  and  manager  of  both  companies  agreed  to  furuiBh  latter  with 
boiler,  title  to  remain  in  seller  until  paid  for,  and  acceptance  signed 
by  first  company  by  manager^  and  no  payments  made  by  it,  but  two 
made  by  manufacturing  company,  receiver  of  first  company  not  enti- 
tled to  fund  derived  from  sale  of  boiler. 

Syl,  3  (IX,  712).     Receiver's  possession  is  court's* 
Apj-roved  in  Paige  ▼.  Schenectady  By.  Co.,  178  N.  Y,  114,  70  N.  E» 
217,  receiver  by  abandoning  use  of  street  for  railroad   does  not  giva 
consenting  owners  of  fee  hk  street  right  to  enjoin  subsequent  oj^era- 
lion  of  road* 
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87!.  4  (IX,  712).    Mortage  lien — After-acquired  property. 

Approved  in  General  Fire  Ext.  Co.  v.  Lamar,  141  Fed.  357,  858, 
master's  finding  that  appliances  were  attached  to  factory  presumed 
correct  in  determining  whether  appliances  were  subject  to  prior  mort- 
gage on  building  and  machinery,  in  absence  of  evidence  as  to  character 
of  appliances;  Missouri  Pac.  By.  Co.  ▼.  Bradbury,  106  Mo.  App.  458, 
79  S.  W.  9C8,  where  railroad  abandoned  right  of  way  without  re- 
moving tracks,  rails  became  property  of  owner  of  land.  See  99  Am. 
St.  Bep.  253,  note. 

8yl.  5  (IX,  714).    Beceivers — Payment  of  debts  pending  foreclosure. 

Approved  in  Atchison  etc.  By.  Co.  ▼.  Osbom,  148  Fed.  610,  611, 
holder  of  unsecured  claim  for  damages  arising  from  negligence  of 
mortgagor  railroad  prior  to  appointment  of  receiver  is  not  entitled 
to  priority  of  payment  over  mortgage  creditor;  Le  Hote  v.  Boyet,  85 
Miss.  642,  3S  So.  1,  2,  claims  for  labor  performed  just  prior  to  re- 
ceivership, necessary  to  continuance  of  business  of  corporation  and 
to  preserve  property,  are  preferred  over  mortgage  creditors;  Perrin 
etc.  Printing  Co.  ▼.  Cook  Hotel  etc.  Co.,  118  Mo.  App.  59,  93  8.  W. 
341,  receiver's  eortificates  issued  for  completion  of  building  on  leased 
land  are  not  entitled  to  priority  over  claim  for  rent  during  occupancy 
of  receiver;  Vila  ▼.  Grand  Island  etc.  Co.,  68  Neb.  230,  110  Am.  St. 
Bep.  408,  94  N.  W.  140,  holding  labor  claims  not  preferential  lien  over 
mortgage;  Security  Sav.  &  Trust  Co.  v.  Globe  etc.  B.  Co.,  44  Or.  374, 
74  Pac.  921,  services  rendered  railroad  wiyiin  ninety  days  of  appoint- 
ment of  receiver  in  logging  venture  in  which  railroad  interested  are 
not  prior  to  mortgage  lien;  dissenting  opinion  in  Gregg  ▼.  Metro- 
politnn  Trust  Co.,  197  U.  S.  192,  49  L.  721,  25  Sup.  Ct.  415,  majority 
holding  claim  for  ties  necessary  to  preservation  of  railroad  furnished 
within  six  months  of  appointment  of  receiver  is  not  entitled  to  pref- 
erence over  prior  mortgage. 

Distinguished  in  Gregg  ▼.  Metropolitan  Trust  Co.,  197  U.  S.  188, 
49  L.  719,  25  Sup.  Ct.  415,  claim  for  ties  necessary  for  preservation 
of  railroad  furnished  within  six  months  of  appointment  of  receiver 
is  not  entitled  to  preference  over  prior  mortgage. 

Syl.  7  (IX,  718).     Bailroad  mortgages — Current  debts. 

Approved  in  Mersick  v.  Hartford  etc.  B.  R.  Co.,  76  Conn.  18,  20, 
22,  23,  24,  100  Am.  St.  Bep.  977,  55  Atl.  667,  668,  669,  persons  fur- 
nishing  to  street  railway  supplies  needed  to  operate  road  and  money 
to  pay  wages,  after  default  in  payment  of  interest  on  bonds,  but 
before  trustee  took  charge,  are  not  entitled  to  preference  over  bond- 
holders from  proceeds  of  sale. 

Syl.  10  (IX,  718).     Railroad  receivers — Division  of  income. 
Approved  in  Fordyce  v.  Omaha  etc.  B.  R.  Co.,  145  Fed.  559,  where 
several    railroads    owned    by    different    companies    operated    together 
as  single  system,  charges  made  by  one  against  another  for  rent&l  of 
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locomotivei  snd  joint  ofUce  expenses  are  not  eDtitled  to  priority  over 
mortgage  given  by  charged  company  where  there  was  no  diversion  of 
net  income  to  mortgagee. 

m  V,  a  256,  257,  25  L.  344,  FOSDICK  v.  CAE  Ca 

Syl.  1  {IX,  719).     Mortgage  lien  on  after-acquired  property. 
See  99  Am,  St.  Eep.  253,  259,  not«. 

SB  U,  8,  261-2^5,  25  L.  435,  CAMPBELL  ▼,  RANKIN* 

Syl.  1  {IX,  720),     Ejectment — Posae&gion  is  evidence  of  title. 

Approved  in  Buletie  v.  Dodge,  2  Alaska,  431,  actual  prior  possefl^^ion 
of  part  of  miniDg  claim  gives  posBession  of  whole;  Walsh  v.  Ford, 
1  Alaska,  152,  actual  prior  possession  of  first  occupant  of  lots  be- 
longing to  United  States  is  better  than  subsequent  possession  of 
last;  Lasswell  v,  Kitt,  11  K,  li.  463,  70  Pac,  5C2,  where  one  made 
location  on  land  and  fully  eomplied  with  law  to  obtain  title^  bo  may 
maintain  ejectment  against  subsequent  locator. 

Syl.  S  (IX,  720).    Judgment  as  res  ad  judicata. 

Approved  in  Georgia  Ry,  etc.  Co,  v.  Wright^  132  Fed.  917,  wher« 
state  court  decided  in  suit  between  state  and  corporation  that  charter 
created  contract  precluding  state  from  impoamg  tax  over  certain 
amount,  decision  concludes  state  in  subsequent  suit  for  taxes  levied 
for  different  year  oBder  difTerent  statute;  Defries  v.  McMeans,  121 
Iowa,  541,  97  N.  W.  65,  judgment  that  land  contracts  mot  assessable 
for  particular  year  estops  defendant  from  claiming  contracts  assessable 
for  subsequent  year;  Territory  v,  Hopkins,  9  Okl,  150,  59  Pac.  981, 
applying  rule  to  decree  upholding  validity  of  bonds. 

Syl,  3  (IX,  721).     Parol  to  ascertain  issue — Former  judgment. 

Approved  in  Halford  v.  James,  136  Fed,  555,  69  C,  C.  A.  263,  fol- 
lowing rule, 

Syl.  5  (IX,  721),    Mines — Parol  proof — Actual  posaeasion. 

Approved  in  Webb  v,  Carlon,  148  Cal.  558,  83  Pac.  998,  where  loca- 
tion by  defendant's  grantor  was  in  fact  made  before  plaintiff  entered 
<yn  land,  and  notice  of  it  was  visible  and  boundariei  marked,  error 
in  date  of  location  notice  is  immatefial. 

»9  U.  S.  265-272,  25  L.  322,  UNITED  STATES  v.  PUGH. 

Syli  1  (IX,  721),     Statutes — Contemporaneous  constructioa. 

Approved  in  Pitts  v.  Logan  County,  3  Okl.  740,  41  Pnc.  591,  act  of 
legislature  attempting  to  regulate  fees  of  elerki  of  district  eourte 
of  ierrllory  ii  void. 
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99  U.  8.  273-285,  25  L.  412,  WHEELING  ETC.  TEAN8P0BTATI0N 
CO.  ▼.  WHEELING. 

S7I.  2  (IX,  723).    Corameree^State  tax  on  shipi. 

Approved  in  Old  Dominion  8.  8.  Co.  ▼.  Virginia,  198  U.  8.  806,  809, 
49  L.  1062,  1063,  25  Sup.  Ct.  686,  vesselB  employed  in  interstate  com- 
merce wholly  within  limits  of  state  are  subject  to  state  taxation,, 
though  enrolled  at  port  of  another  state;  Commonwealth  ▼.  Ayer  etc» 
Tie  Co.,  117  Ky.  169,  77  8.  W.  688,  home  port  of  vessel  engaged  in 
interstate  commerce  is  its  situs  for  taxation,  though  its  owner  resides 
in  different  state;  Harrell  v.  Speed,  113  Tenn.  228,  106  Am.  8t.  Bep. 
814,  81  8.  W.  841,  one  running  bar  on  vessel  belonging  to  Arkansas 
corporation  and  plying  between  Arkansas  and  Tennessee  is  subject  t» 
.  Tennessee  license  tax  for  running  bar  while  vessel  is  at  Tennessee 
landing. 

8yl.  4  (IX,  723).    Local  assessments  on  ships. 

Approved  in  Ayer  etc.  Tie  Co.  v.  Kentucky,  202  XT.  8.  422,  50  L» 
1087,  26  Sup.  Ct.  678,  under  Comp.  St.  1901,  p.  2831,  §  21,  domicile 
of  owner  or  actual  situs  of  vessel,  and  not  place  of  enrollment  of 
vessel,  determines  tax  situs  of  vesseL 

99  U.  8.  298  309,  25  L.  473,  PHELPS  v.  McDONALD. 

Syl.  3  (IX,  725).    Equity — Bes  out  of  jurisdiction. 

Approved  in  Western  Union  Tel.  Co.  v.  Pittsburg  etc.  By.  Co.,  187 
Fed.  437,  applying  rule  in  suit  for  specific  performance  of  telegraph 
right  of  way  contracts  with  consolidated  railroads;  O'Connor  v.  Boot, 
130  Iowa,  560,  107  N.  W.  610,  where  administrator  collected  all  assets 
of  estate  of  resident  decedent,  and  all  creditors  are  residents,  equity 
may  enjoin  one  of  each  creditors  from  petitioning  for  appointment 
as  administrator  in  another  state;  Fuller  v.  Horner,  69  Kan.  470,  77 
Pac.  89,  applying  rule  in  suit  to  set  aside  fraudulent  conveyance. 

99  U.  S.  309-325,  25  L.  387,  UNIVEBSITY  v.  PEOPLE. 

Syl.  3  (IX,  726).     Taxation — Charter  obligation. 

Cited  in  State  ex  rel  Louisiana  Imp.  Co.  v.  Board  of  Assessors,  111 
La.  1001,  36  So.  98,  arguendo. 

99  U.  S.  348-355,  25  L.  303,  HOGE  v.  BAILBOAD  CO. 

(IX,  728.)  Miscellaneous.  Cited  in  Iowa  etc.  Assn.  v  Gilbertson, 
129  Iowa,  665,  106  N.  W.  156,  upholding  Code  Supp.  1902,  §  1333d, 
requiring  insurance  companies,  except  county  mutuals,  not  organized 
for  profit,  to  pay  tax  of  percentage  of  gross  receipts  after  deducting 
amounts  paid  for  losses. 

99  U.  S.  355-361,  25  L.  476,  DENVEB  v.  BOANB. 

Syl.  1  (IX,  729).    Accounting  by  executor  of  surviving  partner. 

Approved  in  Brew  v.  Cochran,  141  Fed.  462,  where  partnership 
articles  provided  that  on  death  of  any  member  his  capital  should  re« 
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main  in  firm  unti]  firm  expired  bj  term,  and  all  but  one  partner  died^ 
and  he  transferred  business  to  corporation  in  exchange  for  its  stock 
which  he  held  as  trustee,  administrator  of  one  of  deceased  partocra 
«ouJd  sue  for  accounting  prior  to  closing  of  partnership;  Bowdish  v. 
Metzger,  71  Kan.  754,  81  Pae,  484,  where  petition  in  suit  to  remove 
eloud  and  qoiet  title  fails  to  plead  statute  uoder  which  defendants 
claim,  but  states  nature,  cha^cter  or  extent  of  title  is  unknown  and 
prays  disclosure  of  title,  it  states  good  cause  of  action  for  discovery 
and  relief. 

SyL  2   (IX,  729)«     Allowance  to  surviving  partner  for  winding  up. 

See  112  Am.  St.  Bep.  846,  note. 
m  U.  S.  378  382,  25  L,  453,  VAN  NOBDEN  ▼.  MORTON, 

SyL  2  (IX,  731).     Federal  equity— New  state  right. 

Approved  in  Carlson  v,  Sullivan^  146  Fed.  479,  one  in  posscasion  of 
land  claiming  whole  title  is  entitled  to  jury  trial  in  action  in  ter- 
ritory; dissenting  opinion  in  San  Francisco  Nat.  Bank  v.  Dodge,  197 
U.  S.  112,  49  L.  687>  25  Sup,  Ct,  3S4,  majority  enjoining  enforcement 
of  tax  on  shares  of  national  bank  stock  under  Cal.  FoL  Code,  §} 
^608-3610,  at  market  value. 

99  U,  S.  398  401,  25  L.  437,  SMITH  v.  BATLBOAD  CO. 

8yl.  2  (IX,  735).  Creditor's  rights  against  debtor's  debtor. 
Approved  in  Craddock  v.  Fulton,  140  Fed.  429,  suit,  under  Code 
W.  Va,  1899^  c.  106,  permitting  simple  contract  creditor  of  nonresi- 
dent to  sue  at  law  and  attach,  is  removable;  Viquesney  v.  Allen,  131 
Fed*  24,  65  C.  C.  A.  259,  simple  contract  creditor  cannot  sue  in  equity 
to  set  aside  fraudulent  conveyance  by  debtor. 

Difltinguished  in  Briggs  v.  Traders*  Co.,  145  Fed.  258,  under  W. 
Va.  Code  1899,  c.  53,  §  58;  stockholder  may  sue  in  federal  court  for 
dissolution  of  corporation  where  it  baa  ceased  to  do  business;  George 
T.  Wallace,  135  Fed.  293,  68  C.  C.  A.  40,  where  assets  of  national  bank 
in  voluntary  liquidation  put  in  bands  of  one  who  was  made  trustee 
for  benefit  of  another  bank,  which  assumed  obligations  of  first  bank, 
bolder  of  note  executed  by  first  bank  as  part  of  aesuniption  contract 
may  assert  lien,  though  claim  not  reduced  to  judgment. 

09  U.  8.  441-449,  25  L.  327,  KEELY  v.  SANDEBS. 

SyL  5  {IX,  738)*     Establishment  of  martial  law  political  question. 

Approved  in  Moyer  v.  Peabody,  148  Fed.  875,  whether  or  not  state 
nf  insurrection  exists  in  locality  requiring  use  of  state  military  ii 
question  for  exclusive  determination  of  state  executive  whose  dociiion 
is  not  reviewable  by  courts. 

Syl.  €  (IX,  738).     Officer  presumed  dnly  appointed. 

Approved  in  Beeve  v.  North  Carolina  Land  etc.  Co.,  141  Fed.  833, 
upholding  return  to  execution  made  by  one  who  does  not  append  to 
signature  on  return  office  beld  by  him. 
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(IX,  788.)  Miseellaneoni.  Cited  in  Lyneh  r.  Bart,  182  Fed.  428^ 
67  C.  C.  A.  805,  right  of  redemptioB  from  ezeentioB  sales  is  poreljr 
■tatutory. 

99  U.  &  455-460,  25  U  289,  XTNTTED  STATES  r.  KANSAS  PACQIC 
B.  B.  CO. 

SjL  2  (IX,  789).    Bailrosd  net  eaniiAgs,  how  determiBed. 

Approred  in  Bell  r.  St  Johnsbary  ete.  B.  B.  Co.,  76  Yt  58,  56  AtL 
109,  sam  neeesiary  to  keep  railroad  fcaees  in  repair,  but  which  Bot 
aetaallj  expeaded,  Bot  dodoeted  as  operating  expeasos  from  gross 
sar&iBgs. 

99  U.  S.  468-482,  25  L.  488,  DENVEB  *  B.  O.  BY.  CO.  ▼.  ALLINO. 

SyL  2  (DC,  740).    Bailroad  grant  ia  praesentL 

Approved  ia  meomen  Boom  Co.  r.  North  Shore  ete.  Co.,  40  Wash. 
826,  82  Pae.  414,  where  eomplainant  selected  and  perfected  boom  loea* 
tioB,  it  eoold  eajoia  defeadaat  from  using  conflicting  location;  Chesa- 
paake  ete.  Bj.  Co.  t.  Deepwater  By.  Co.,  57  W.  Va.  658,  659,  662, 
664,  50  a  E.  897,  898,  899,  900,  determining  right  to  ass  of  laad 
as  between  two  riVal  railroads. 

QyL  8  (IX,  740).    Bailroad  grant  of  right  of  waj. 

Approyed  ia  Chesapeake  etc  Bj.  Co.  t.  Deepwater  Bj.  Co.,  57  W. 
Ya.  660,  678,  694,  50  &  E.  898,  903,  912,  determining  right  to  use  of 
laad  as  betweea  two  rival  railroads. 

(IX,  789.)  Miscellaneous.  Cited  in  Columbia  Ave.  Sbt.  Fund 
ste.  Co.  T.  Dawson,  180  Fed.  176,  enjoining  bond  issue  for  citj  water- 
works where  city  had  granted  franchise  to  water  company  and  en- 
tered  into  ten  year  contract  for  water  for  city  purposes. 

99  U.  S.  499-504,  25  L.  830,  WILSON  t.  SALAMANCA* 
SyL  2  (IX,  742).    County  railroad  aid — Consolidation  of  roads. 
Approved  in  Jones  ▼.  Missouri-Edison  Elec.  Co.>  135  Fed.  157,  stock- 
holder in  one  of  two  consolidated  corporations  could  not  sue  in  equity 
to  enforce  rights  based  on  theory  that  corporation  was  still  ia  ex- 
istence. 

Distinguished  in  Jones  t.  Missouri-Edison  Elec.  Co.,  144  Fed.  775, 
minority  stockholders  may  avoid  contract  of  corporation  consolidating 
it  with  another  where  consolidation  constituted  fraud  on  them. 

99  XT.  S.  505-508,  25  L.  854,  QBIOSBY  ▼.  PUBCELL. 
Syl.  1  (IX,  742).    Dismissal  of  appeal — Transcript  not  filed. 
Approyed  in  Bush  y.  Conner,  44  Fla.  171,  32  So.  797,  following  rale. 

99  U.  S.  508-512,  25  L.  482,  UNITED  STATES  v.  OEBMANia 
Syl.  1  (IX,  748).    Extortion  by  government  officer. 
Approved  in  United  States  v.  Schlierhols,  133  Fed.  333,  335,  836, 

aad  Uaited  States  v.  Schlierhols,  137  Fed.  620,  621,  both  holding  spt* 
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cml  agenf  of  Land  Department  appoioted  under  Appropjimtion  Aet  of 
1897  (30  Stat  32),  is  not  officer  within  extortion  atatute;  United  Statet 
▼.  Cole,  130  Fed*  618,  C19,  cashier  of  mint  appointed  under  Eev,  St., 
§  3504,  provii^ling  tliat  mint  svipcrintendent  shall  appoint  clerks  and 
asfiistants,  ii  not  officer  of  mint  within  Kcv.  St.^  §  3506,  providing 
Buperintendent  ihall  be  keeper  of  all  coin  and  bullion  except  wliil© 
£&me  is  in  hands  of  other  oMcers. 

99  TJ.  S.  539  546,  £5  L,  355,  YULEE  v.  VOSE. 
Byh  2  (IX,  745).  Bemoval — Record  mnat  show  caoao. 
Approved  in  IllinoiH  etc.  Ry*  Co.  v.  Jones,  118  Kj.  165,  80  8.  "W. 
486,  where  petition  filed  in  state  court  does  not  prima  facie  show  re* 
movable  controversy,  jurisdiction  of  federal  conrt  cannot  be  conferred 
by  consent;  State  v.  Southern  Ry.  Co.,  135  N.  C.  SI,  47  S.  E,  232, 
where  complaint  to  corporation  coramiasion  to  compel  railroad  to  de* 
liver  cars  of  conl  to  siding  put  no  valuation  on  delivery,  and  removal 
petition  alleged  that  matter  in  controversy  involving  right  of  rail- 
road to  manage  its  interstate  business  without  interference  by  com- 
mission  exceeds  $2,000,  removal  denied. 

99  U.  a  547-560,  25  U  357,  KARTELL  v,  TILGHMAK 

SyL  1  (IX,  745),  Federal  jUTisdictiou — Patents — Diverse  clttzeii^ 
ship. 

DiBtinguished  in  Harrington  y,  Atlantic  etc,  Telegraph  Co.,  143  Fed* 
336^  where  owner  of  patent  and  controlling  stockholder  of  corporation 
contracted  for  transfer  of  patents  to  corporation  in  exchange  for  stock, 
but  stockholder  trnnaf erred  patent  to  corporation  in  disregard  of 
agreement,  federal  court  had  jurisdiction  of  suit  against  corporation 
for  infringing  use  though  it  also  sought  reconveyance;  Harlman  v. 
Park  &  Sons  Co.,  145  Fed,  371,  and  Cortelyoit  v.  Chas.  Eneu  Johnson 
&  Co,,  138  Fed*  117,  both  arguendo. 

(IX,  745.)     Miscellaneous.     Cited  in  American  St.  Caf«  Ad,  Co«  ▼* 

Jones,  142  Fed.  977. 

99  U.  S.  567*573,  25  L.  378,  McBUHNEY  v.  CARSON. 

Syl,  3  (IX,  748)«  Trustee  accepting  Confederate  money  ai  pay* 
ment. 

DistinguiBhed  in  York  Co.  Bav.  Bank  v.  Abbot,  139  Fed.  993,  deny- 
ing Jurisdiction  over  equity  suit  by  lessee  against  nonresident  lessor  to 
enforce  rights  under  lease  by  requiring  defendant  to  elect  to  sell  land 
or  buy  building  thereon,  where  defendant  has  not  appeared, 

99  U.  a  578  682,  25  U  420,  PENCE  v.  L.ANGDON. 

Byl.  5  (IX,  748).     Contracts— Rescission  must  be  prompt. 

Approved  in  Parsons,  Rich  &;  Co.  v.  Lane,  97  Minn.  104,  106  N.  W. 
488,  insurer  by  issuing  policy  without  inquiry  did  not  waive  condi- 
tiona  as  to  title  and  ownership;  Sheviin  t.  Shevlin,  96  Minn.  417,  10$ 
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K.  W.  265,  holding  transfer  of  stock  made  by  younger  brother  to  elder 
by  fraud  and  duress  not  ratified;  Bumham  ▼.  Bumham,  119  Wis.  516, 
97  N.  W.  179,  where  plaintiff  expressed  app;roval  of  deed  and  settle- 
ment and  for  three  months  treated  matter  as  concluded,  and  after 
employing  counsel  to  contest  same  for  fraud  he  insisted  on  and  pro- 
cured mortgage  to  raise  money  to  pay  debts  pursuant  to  settlement^ 
he  ratified  settlement. 

99  U.   8.   582-592,   25  L.   331,  UNITED   8TATE8  T.   COUNTY  OT 
MACON. 

8yl.  2  (IX,  750).    Mandamus  to  compel  tax  levy — Bonds. 

Approved  in  Boss  v.  McKie,  145  Fed.  590,  granting  mandamus  to 
eompel  levy  of  tax  by  town  to  pay  judgment,  though  authority  of 
town  to  tax  is  limited  where  not  shown  authority  has  been  exhausted; 
Atchison  etc.  B.  B.  Co.  y.  Territory,  11  N.  M.  676,  72  Pae.  16,  claim 
against  county  merged  into  judgment  carries  with  it  all  infirmities  of 
want  of  authority  of  county  commissioners  to  levy  tax  to  pay  elainu 

8yl.  3  (IX,  750).    Judgment  on  county  bonds — Tax. 

Approved  in  Atchison  etc.  B.  B.  Co.  ▼.  Territory,  11  N.  M.  677,  79 
Pac.  17,  claim  against  county  merged  in  judgment  earries  with  it  all 
infirmities  of  want  of  authority  of  county  commissioners  to  levy  tax 
to  pay  claim. 

99  U.  8.  592,  593,  25  L.  293,  TEBHUNB  T.  PHILLIP8. 

8yl.  1  (IX,  751).    Patents— Judicial  notice  of  prior  use. 

Approved  in  Conderman  ▼.  Clements,  147  Fed.  917,  holding  Told 
Conderman  patent  No.  669,621,  for  pleasure  wheel  similar  to  Ferris 
wheel;  Baker  ▼.  Duncombe  Mfg.  Co.,  146  Fed.  746,  holding  void,  for 
lack  of  invention,  Baker  patents  Nos.  726,812,  and  736,346,  for  process 
for  treating  coffee. 

99  U.  8.  610-619,  25  L.  421,  STBINGFELLOW  v.  CAIN. 

8yl.  1  (IX,  753).    Appeal  from  territorial  court. 

Approved  in  Shields  v.  Mongollon  etc.  Co.,  137  Fed.  543,  70  C.  C.  A. 
123,  under  Civ.  Code  Alaska,  §  504,  circuit  court  of  appeals  may  re- 
view  decree  in  action  for  recovery  of  interest  in  mining  claim  tried 
to  court  by  writ  of  error. 

8yl.  2  (IX,  753).    Appeal — ^Findings  of  territorial  court. 

Approved  in  De  La  Bama  v.  De  La  Bama,  201  U.  8.  309,  50  L.  767, 
26  Sup.  Ct.  485,  sufficiency  of  evidence  on  which  divorce  refused  is  re- 
Tiewable  by  supreme  court  on  appeal  from  Philippine  supreme  court 
under  Act  of  1902,  §  10,  where  correctness  of  denial  of  alimony  can* 
not  be  determined  without  passing  on  weight  of  such  evidence. 

8yl.  3  (IX,  754).    Townsite  occupant's  rights  pass  to  widow. 
Approved  in  Shy  ▼.  Brockhause,  7  Okl.  41,  54  Pac.  308,  townsite  oc- 
cupant may,  prior  to  passing  of  title  from  govemment|  maintain  ejeei- 
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neat  against  hii  teuant;  City  of  Gatkrie  ▼*  Beamer,  3  Okl.  662,  41 
p!ac.  650,  where  lands  entered  prior  to  aurvej  for  townsite  and  settlers 
adopted  provisional  govcrnmenti  which  platted  town,  and  later  town* 
lite  tmsteea  appointed  who  approved  plat,  occupant  of  lands  platted 
as  street  devested  of  interest  in  lands;  Hagar  v.  Wikoff,  2  OkL  587, 
39  Pac.  BS3,  interest  in  town  lot  on  public  land  acquired  bj  occupant 
being  transferable,  grantee  succeeda  to  all  rights  of  occupant  as 
against  grantor's  teoant;  Twiggs  v.  State  Board  of  Land  Commrs.,  27 
Utah,  247,  75  Pac*  731,  purchaser  of  poaseaaory  rights  of  original  set- 
tler entitled  to  preferential  right  to  purchase  under  Rev.  St.  1898,  { 
2337. 

(IX,  753.)  Miscellaneous.  Cited  in  Sawyer  v.  Van  Hook^  1  Alaska, 
110,  entry  on  lot  and  depoaiting  thereon  of  building  material  with  in- 
tention of  erecting  dwelling  constitutes  lettlement  within  townsite 
iict. 

§9  U.  S.  619  624,  25  L.  446,  CANNON  v.  PEATT. 

SyL  3  (IX,  755).     Townaite  occupant  entitled  to  deed. 

Approved  in  City  of  Guthrie  r.  Beamer,  3  Okl.  662,  41  Pac.  650, 
where  lands  entered  prior  to  survey  for  townsite  and  settlers  adopted 
provisional  government,  which  platted  town,  and  later  townsite  trus- 
tees appointed,  who  approved  plat,  occupant  of  lands  platted  as  street 
devested  of  interest  in  lands. 

m  U.  S.  624-628,  25  L.  333,  COMMISSIONEBS  v.  SELLEW. 

SyL  1  (IX,  755),     Mandamus— Abatement  by  change  in  officer. 

Approved  in  Utter  v,  Fl'anldin,  7  Ariz.  306,  64  Pac,  429,  m  an  damn  i 
against  members  of  loan  commission^  naming  tbem  individually,  not 
abated  by  defendants  going  out  of  office  and  being  succeeded  by  others, 
Territory  v.  Mayor  etc,  of  Socorro,  12  N,  M.  134,  76  Pac.  284,  manda- 
mus is  properly  directed  to  mayor  and  city  couocil  to  compel  tax 
levy  J  Gouhenour  v.  Anderson,  35  Tex.  Civ.  571,  81  S.  W,  105,  and 
Biefenderfer  v.  State,  14  Wyo.  300,  83  Pae.  592,  both  arguendo. 

S9  V.  8.  628-635,  25  K  448,  GEEMANIA  NATIONAL  BANK  v,  CASE. 

SyL  1  (IX,  756)*    Stockholder's  liability  of  pledgee  of  stock. 

Approved  in  McDonald  v.  Dewey,  202  TJ.  S.  520,  524,  535,  536,  537, 
538,  50  L.,  1133,  1134,  1139,  1140,  26  Sup,  Ct.  731,  one  who,  with 
knowledge  of  insolvency  of  national  bank,  transfers  stock  to  irre- 
sponsible vendee  to  evade  liability  for  bank's  debts,  is  liable  for  un- 
satisfied debts  existing  when  transfer  made;  First  Nat.  Bank  v.  Con- 
verse, 200  U.  S.  438,  50  L.  542,  26  Sup.  Ct.  306,  want  of  authority  of 
national  bank  to  subscribe  for  stock  in  speculative  enterprise  is  de- 
fense to  action  on  stockholder's  liability;  Merchants'  Nat,  Bank  v. 
Webrmann,  202  U.  8,  300,  301,  50  L.  1040,  26  Sup.  Ct,  613,  want  of 
Authority  of  national  bank  to  become  absoluti  owner  of  transferable 
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sharea  in  partnership  formed  to  buy,  improve,  divide  into  lots  and  sell 
leasehold,  is  dafense  to  action  on  liabilitj  for  firm  debts;  Morris  r* 
Third  Nat.  Bank,  114^  Fed.  32,  national  bank  which  has  become  owner 
of  notes  secured  bj  i&Nigage  may  agree  with  owners  of  conflictinjp 
mortgages  to  represent  all  ib  action  to  enforce  security;  McDonald  t. 
!Dewey,  134  Fed.  530,  67  C.  C.  A.  408,  colorable  assignment  of  shares 
to  evade  stockholder's  liability  does  not  affect  liability;  People's 
Home  8av.  Bank  v.  Bauer,  2  Cal.  App.  447,  84  Pac.  330,  upholding 
suit  by  corporation  against  stock  transferee  to  recover  unpaid  sub- 
scription where  fact  that  stock  held  as  pledgee  does  not  appear  od 
books;  Fidelity  Ins.  Co.  v.  German  Sav.  Bank,  127  Iowa,  597,  103  N. 
W.  960,  where  insurance  company  received  bank  stock,  certificates  of 
deposit  and  cash  in  payment  of  deposit  in  insolvent  bank,  it  could 
not  repudiate  transaction  after  its  execution  because  acqt^ition  of 
stock  was  ultra  vires;  Hill  y.  Shilling,  69  Neb.  157,  95  N.  W:^5,  sav- 
ings bank  acquiring  stock  in  other  corporation  in  discharge  oC  debt 
of  insolvent  debtor  is  subject  to  stockholder's  liability;  Westminster 
Bank  v.  New  England  ete.  Works,  73  N.  H.  476,  111  Am.  St.  Rep.  tUD, 
62  Atl.  974,  national  bank  receiving  stock  as  collateral  security  f(T 
loan  may  take  stock  in  payment  of  loan. 

99  U.  8.  635-645,  25  L.  336,  NORTHERN  TRANSPORTATION  CO.  t. 
CmCAQO. 

8yl.  1  (IX,  758).    What  law  recognizes  is  not  nuisance. 

Approved  in  Atchison  etc.  Ry.  Co.  v.  Armstrong,  71  Kan.  370,  80 
Pac.  979,  holding  railroad  not  liable  to  one  whose  residence  is  per- 
meated by  smoke,  cinders  and  gas  from  engines  to  such  extent  as  to 
be  injurious  to  health;  Commonwealth  v.  Packard,  185  Mass.  66,  69 
N.  E.  1067,  under  statute  punishing  storing  of  petroleum  products 
without  license,  license  obtained  pending  period  that  defendant  ia 
charged  with  storing  naphtha  is  defense  only  to  things  done  in  ac- 
cordance with  license  after  it  was  obtained;  Casey  v.  Wrought  Iron 
Bridge  Co.,  114  Mo.  App.  61,  89  S.  W.  334,  where  county  commission- 
ers contracted  for  building  of  bridge  according  to  law,  contractor  not 
liable  to  one  injured  by  its  fall;  Fisher  v.  Seaboard  Air  Line  Ry.  Co.,. 
102  Va.  369,  46  S  E.  383,  railroad  authorized  to  operate  adjoining 
plaintiff 's  property  not  liable  for  annoyance  from  noise  and  smoke 
caused  by  operation  of  road;  Kansas  City  etc.  R.  R.  Co.  v.  Wiygul,  82 
Miss.  231,  33  So.  967,  61  L.  R.  A.  578,  arguendo. 

Syl.  2  (IX,  759).  Damages — Liability  of  city  making  improve- 
ments. 

Approved  in  Blincor  v.  Choctaw  etc.  R.  R.  Co.,  16  Okl.  293,  83  Pac. 
906,  in  determining  compensation  for  property  taken  under  eminent 
domain,  damages  not  limited  to  realty  taken  and  injured,  but  may 
be  such  as  owner  actually  sustains  by  appropriation  of  land;  Da  via 
T.  Silverton,  47  Or.  177,  82  Pac.  18,  where  city  in  grading  street  ex- 
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erciaed  care  and  skill  and  did  not  encroath  on  abytting  propert^i  ia 
jury  to  such  property  is  dammim  absque  injuria, 

Syl.  4  (IX,  759).     Taking  for  public  use. 

Approved  in  Chicago  etc.  Hy,  Co.  v.  Illinoia,  200  F*  8.  583,  50  It. 
605,  26  Sup,  Ct>  341,  imposition  on  railroad  of  entire  cost  of  remov- 
ing and  rebuilding  bridge  made  necessary  by  proposed  deepening  and 
widening  of  channel  under  llliaois  drainage  act  is  not  taking  of  prop- 
erty for  public  use;  West  Chicago  St.  R.  R.  Co,  v.  niinois,  201  U.  S, 
526,  50  L,  853,  26  Sup.  Ct.  518,  requiring  street  railway  to  stand  ex- 
pense of  lowering  or  removing  tunnel  under  river,  which,  though  not 
obstruction  to  navigation  when  constructed^  has  since  become  so  by 
reason  of  increased  draft  of  vessels,  does  not  deny  due  process ^  Mani- 
gault  V.  Springs,  199  U.  8,  484,  50  L.  280,  26  Sup.  Ct.  127,  contract 
obligationB  of  agreement  to  remove  existing  dam  from  navigable 
stream  not  impaired  by  subsequent  statute  authorizing  construction 
of  dam  to  drain  lowlands;  De  Lucca  v.  City  of  North  Little  Rock^ 
142  Fed,  600,  under  Const,  Ark.,  art.  2,  }  22,  and  art.  12,  §  9,  lot 
owner  cannot  restrain  city  from  building  viaduct  on  street  in  front 
of  lot  unless  compensation  paid  where  property  only  damaged  in- 
cideu tally;  Saner  v.  New  York,  180  N.  Y.  32,  72  N,  E.  580,  70  L.  R.  A. 
71 7|  under  Laws  1887^  p.  787,  e,  576,  allowing  New  York  to  construct 
elevated  viaduct  along  street,  fee  of  wbieh  is  in  city,  damages  ti> 
abutting  owner  by  its  construction  are  damnum  absque  injuria;  Soutbi 
Bound  E.  R.  v.  Burton,  67  S.  C,  521,  46  S.  E.  341,  where  city  counci; 
authorized  operation  of  railroad  in  street,  abutting  owner  entitled  to 
damages  for  depreciation  in  value  of  ]ott 

Syl.  6  (XX,  761),     Bight  of  lateral  support 

Approved  in  Farnandis  v.  Great  Northern  By.  Co.,  41  Wash.  492,. 
Ill  Am.  SL  Hep*  1031,  84  Pae.  19,  where  buildings  injured  by  excava- 
tions carried  on  by  defendants  in  land  one  hundred  and  twenty  feet 
distant,  and  weight  of  buildings  did  not  contribute  to  sinking  of 
earth,  which  resulted  from  excavations,  defendants  liable  for  injuries 
to  land  and  buildings. 

{IX,  758.)  MiBcellaneous.  Cited  in  De  Lucca  v.  City  of  North  Lit- 
tle Rock,  142  Fed.  603,  fact  that  fee  of  street  is  in  abutting  owners 
does  not  make  construction  of  viaduct  by  city  on  street  a  taking  of 
property  of  lot  owner. 

99  U.  a  645-659,  25  L.  487,  CONGRESS  ETC.  SPRING  CO,  ▼.  EDGAR, 

Syl.  1  (IX,  762).     Injuries  by  dangerous  animalg. 

See  97  Am.  St  Rep.  288,  note. 

fiyl.  2  (rX,  762),     Expert  evidence. 

Distinguished  in  Hamann  v.  Milwaukee  Bridge  Co.,  127  Wis.  565, 
106  N«  W.  1086,  i>piniun  evidence  as  to  whether  particular  maiuiei  of 
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moying  lix  ton  machine  from  ear  to  boilding  waa  proper  was  ineoa- 
petent. 

(IX,  762.)  MiseellaxieoaB.  Cited  in  Leone  v.  Kelly,  77  Conn.  571, 
60  AtL  137,  complaint  in  action  nnder  Qen.  St.  1902,  §  4487,  making 
keeper  liable  for  damages  done  by  dog  need  not  allege  scienter  or 
other  facts  dispensing  with  necessity  of  scienter.' 

99  U.  8.  660-668,  25  L.  306,  EVANSTON  ▼.  QUNN. 

8yL  1  (IX,  763).    Specific  objection  waiyes  others. 

Approved  in  Teras  ft  P.  By.  Co.  ▼.  Coatonrie,  135  Fed.  470,  68  C.  C. 
A.  177,  general  objection  to  question  asked  witness  on  taking  of  dep- 
osition, as  immaterial  and  irrelevant  without  stating  specific  ground, 
properly  overruled. 

Syl.  2  (IX,  763).    Evidence — ^Records  kept  by  officers. 

Approved  in  Mclnemey  v.  United  States,  143  Fed.  736,  737,  Teii- 
fied  copy  of  ship's  manifest  containing  list  of  alien  immigrant  pas* 
sengers  delivered  to  inspection  officers  as  report  as  required  by  law 
and  preserved  in  immigration  office,  is  admissible  as  public  record; 
Scott  V.  Astoria  B.  B.  Co.,  43  Or.  35,  36,  99  Am.  St.  Bep.  710,  72  Pae. 
596,  597,  62  L.  B.  A.  543,  on  issue  as  to  maximum  daily  precipitation 
during  period  of  years,  weather-man  may  testify  from  records  kept 
by  himself  and  by  predecessor;  State  v.  Hall,  16  S.  D.  16,  91  N.  W. 
328,  65  L.  B.  A.  151,  entries  in  book  regularly  kept  by  postmaster 
of  advices  received  and  money  orders  drawn  are  competent  evidence 
of  facts  therein,  though  neither  statute  nor  postal  regulation  requireb 
keeping  of  such  book. 

Distinguished  in  Monarch  Mfg.  Co.  v.  Omaha  etc.  By.  Co.,  127  Iowa, 
517,  103  N.  W.  495,  records  of  daily  observations  of  temperature  and 
precipitation  voluntarily  made  by  railroad  agent,  and  not  preserved 
by  requirement  of  law  or  railroad  nor  verified  by  person  making  them, 
are  inadmissible  to  show  weather  conditions. 

Syl.  3  (IX,  763).     City's  liability— Defective  sidewalk. 
See  108  Am.  St.  Bep.  154,  159,  note. 

Syl.  4  (IX,  763).    Defective  sidewalk — ^Means  to  repair. 

Approved  in  North  Jersey  etc.  By.  Co.  v.  Purdy,  142  Fed.  957,  ap- 
plying rule  in  action  by  street-car  passenger  for  personal  injuries; 
Heath  v.  Manson,  147  Cal.  701,  82  Pac.  333,  where  board  of  public 
works  had  ability  to  force  necessary  means  from  lot  owners  to  re- 
pair streets,  it  is  no  defense  to  action  for  injuries  due  to  defects  that 
board  not  shown  to  have  means  to  do  repairs.  See  103  Am.  St.  Bsp. 
£64,  note. 
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99  U.  S.  674-676,  25  L.  308,  PEERIS  v,  HEXAMEE. 

Sjl,  1  (IX,  T65).     Infringement  of  copyright 

Approved  in  BobbH-MerrOl  Co.  v.  Straua,  147  Fed.  20,  23,  wbere 
copies  of  copyrighted  book  sold,  in  which  was  publislied  notice  that  re- 
tail prke  was  one  dollar,  tbat  no  one  authorized  to  sell  for  less  and 
that  sale  for  less  was  infringement,  reaale  at  less  than  one  dollar 
does  not  give  right  to  injunction;  White-Smith  Music  Pub.  Co,  v. 
Apollo  Co.,  139  Fed,  430,  copyright  of  printed  musical  composition 
not  infringed  by  perforated  record  for  use  with  mechanism  to  play 
(composition  on  musical  instrument. 

Syl,  2  {IX,  765).     Copyright  of  map— Key  not  included. 

Approved  in  Dennison  Mfg.  Co.  v.  Scharf  etc.  Box  Co.,  135  Fed. 
€35,  68  C.  C.  A.  263,  aeries  of  numbers  used  by  label  manufacturer  in 
catalogues  and  in  eonnection  with  name  on  boxes  containiog  goods 
to  designate  style  do  not  constitnte  trademark. 

99  V,  S.  686-699,  25  L,  491,  BLOCK  v.  COMMISSIONEBS. 

SyL  5  (IXf  767).     Conclusivenesa  of  election  caovass. 

Approved  in  Barton  v.  State,  43  Pla,  485,  31  So.  364,  in  prosecu- 
tion for  selling  liquor  in  prohibition  county,  defendant  cannot  con- 
test election  for  mere  irregularities  in  its  conduct  where  prosecution 
introduces  certified  copy  of  return  of  canvassers. 

m  IT.  8,  700-769,  25  K  504,  SmKING  FUND  CASES. 
SyL  1  (IX,  768}.  Invalidity  of  statute  must  be  dear* 
Approved  in  Board  of  Commrs.  v.  Tollman,  145  Fed.  767,  upholding 
Laws  N.  C.  1885,  p.  439,  c.  233,  incorporating  railroad  and  authoriz- 
ing issuance  of  county  aid  bonds;  Kane  v.  Erie  E.  Co.,  133  Fed.  684, 
68  L.  B.  A.  7S8,  67  C.  C.  A.  653,  upholding  87  Ohio  Laws,  p.  150,  § 
3,  defining  who  are  superior  and  fellow-servants  of  railroad  employees; 
Ex  parte  Kair,  28  Nev.  146,  436,  80  Pae.  466,  82  Pac.  457,  upholding 
Stat.  1903,  p-  33,  imposing  penalty  on  one  working  more  than  eight 
hours  per  day  in  mines,  smelters  or  ore-reduction  mills.  See  113  Am. 
St.  Bep.  832,  note. 

Syl.  3  (IX,  768).     Government  bound  by  contracts. 

Approved  in  Walker  v.  United  States,  139  Fed.  413,  denying  right 
of  government  to  recover  moneys  paid  to  marshal  where  his  accounts 
for  services  of  deputies  audited  and  sum  paid  and  be  bas  gone  out  of 
of&ce, 

Syl.  5  (IX,  769).     Corporate  charters — Reserved  power  to  amend. 

Approved  in  Allen  v.  Ajax  Min.  Co.,  30  Mont.  506,  77  Pac.  50,  as 
to  corporation  organized  between  1889  and  1898,  authority  conferred 
on  corporation  by  Laws  1899,  p.  113,  did  not  impair  obligation  of 
contracts  as  to  stockholdei;  Wheeling  etc.  R.  B.  Co.  v.  Town  of  Tria- 
delphia,  58  W.  Va.  506,  52  S.  E,  507,  after  declaration  of  forfeiture 
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of  street  railway,  priyilege  in  street  by  council  bj  repeal  of  ordi* 
nance  granting  privilege  pursuant  to  reserved  power  so  to  do,  for 
cause,  on  notice,  railroad  may  enjoin  removal  of  tracks  if  no  cause  of 
forfeiture  existed. 

SyL  11  (IX,  772).    Corporations — Beserved  power  to  regulate. 

Approved  in  McKee  v.  Chautauqua  Assembly,  130  Fed.  540,  65  C. 
C.  A.  8,  upholding  action  of  legislature  in  consolidating  corporation 
with  others  organized  for  different  purposes  and  requiring  it  to  as- 
sume their  liabilities. 

Syl.  12  (IX,  773).    Legislature  cannot  exercise  judicial  power. 

Approved  in  Greenough  v.  School  Com.  of  Pawtucket,  27  B.  I.  428, 
€2  Atl.  078,  denying  certiorari  to  review  action  of  school  committee  in 
changing  text-books. 


G  XTNITED  STATES. 


100  U.  8.  812,  25  L.  536,  80ULE  v.  UNITED  STATED 
Syl.  2  (IX,  775).    Treasury  transcripts  as  evidence. 
Approved  in  United  States  v.  Pierson,  145  Fed.  817,  under  Bev. 

8t.,  §  886,  in  absence  of  contrary  evidence,  in  action  on  Indian  agent 's 

bond,  duly  certified  transcript  of  books  and  proceedings  of  Treasury 

Department  establishes  prima  facie  case. 

100  U.  S.  13-23,  25  L.  538,  EX  PABTE  BEED. 

Syl.  2  (IX,  776).    Departmental  regulations. 

Approved  in  United  States  v.  Hardison,  135  Fed.  422,  oath  taken  by 
distiller's  surety  with  reference  to  his  qualifications  is  oath  taken  in 
case,  in  which  United  States  law  authorizes  administration  of  oath 
within  Rev.  St.,  §  5392,  defining  perjury;  Peters  v.  United  States,  2 
Okl.  123,  33  Pac.  1033,  false  swearing  before  register  of  land  office  in 
any  contest  is  perjury  under  Rev.  St.  U.  S.,  §  5392. 

Syl.  4  (IX,  776).     Collateral  attack  on  court-martial 's  judgment. 

Approved  in  United  States  v.  Praeger,  149  Fed.  484,  485,  where 
civilian  witness  was  subpoenaed  before  general  court-martial  and  re- 
fused to  answer  questions  because  answers  might  incriminate  him, 
decision  of  such  court  that  questions  were  proper  is  not  conclusive  in 
civil  courts  on  question  of  witness'  contempt  in  refusing  to  answer. 

Syl.  5  (IX,  777).    Habeas  corpus — Errors  not  reviewed. 

Approved  in  In  re  Burkell,  2  Alaska,  110,  where  justice  of  peace 
Incorrectly  added  "at  hard  labor ^'  to  penalty,  habeas  corpus  does 
not  lie  to  cure  error  where  hard  labor  is  not  in  fact  being  imposed; 
Ex  parte  McCown,  139  N.  C.  99,  51  S.  E.  959,  2  L.  B.  A.  (N.  S.)  603, 
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applying  rule  od  habeas  corpus  to  determisa  legalitj  of  confinement 
Iqt  contempt* 

Syl.  6  (IX,  777)*    Proceedings  without  jurisdiction  is  void. 

Approved  in  Cuylcr  v.  Atlantic  etc,  E,  Co.,  131  Fed.  99,  where  fed- 
^jraJ  court  rendered  Judgment  against  newspaper  publiBber  for  eon- 
tempt  whicli  judgment  was  void  as  exceeding  court's  jurisdiction, 
publisher  entitled  to  release  on  habeas  corpus;  In  re  Burkell,  2  Alaska, 
110,  where  justice  of  peace  incorrectly  added  *'at  hard  labor"  to 
peaalty,  habeas  corpus  does  not  He  to  cure  error  where  hard  labor  is 
not  in  fact  being  imposed* 

100  U.  S.  24-32,  25  L.  531,  NEW  YOBK  CENTBAL  ETC.  B.  E.  CO.  ▼. 
FRALOFF. 

SyL  4  (IX,  778).     Carrier's  limitation  for  loss  of  baggage. 

Approved  in  La  Bourgogne,  144  Fed.  787,  Eev.  St.,  §  4281,  re- 
^mpecting  liability  of  vessels  *  *  as  carriers,  * '  does  not  apply  to  arti* 
^les  carried  by  passenger  as  baggage.  8ee  09  Am.  St,  Bep,  358,  383, 
4iiota. 

Syl.  7  (IX,  779)*    Carriers — What  is  baggage. 

Approved  in  Zazoo  etc.  E.  E.  Co.  v.  Baldwin,  113  Tenn.  211,  81  8. 
W.  6(11,  holding  female's  clothes  and  that  of  children  and  miaccl- 
laneous  ornaments,  bank-book  and  husband  ^s  underwear,  carried  in 
her  trunk  were  baggage,  but  household  goods  were  not;  Missouri  etc. 
Ry*  Co.  V.  Meek,  33  Tex.  Civ.  49,  75  8,  W.  318,  deteniiining  whether 
tools  carried  by  mechaziic  were  baggage.  See  99  Am.  St.  Eep.  349, 
353,  note, 

Syl.  8  (IX,  780).     Carriers — Baggage  is  question  for  jury. 

See  99  Am.  St.  Bep.  347,  note. 

Syl.  9  (IX,  780).     Eeversal  because  of  amount  of  verdict. 

Approved  in  Illinois  Cent.  Ey.  Co.  v.  Davies,  146  Fed.  248,  ipplyiog 
rule  in  action  for  malicioua  assault  by  agent  of  railroad;  Southern 
Fae.  Co.  v.  Maloney,  136  Fed.  173,  69  C.  C.  A.  83,  applying  rule  in 
action  against  railroad  for  acts  of  train  porter  in  stealing  passen- 
ger's effects, 

100  U.  8.  33-36,  25  K  539,  UNITED  STATES  v.  HIESCH, 

SyL  2  (IX,  781).     Construction  of  Eevised  Statutes. 

Approved  in  United  States  v.  Thomas,  145  Fed.  80,  fact  that  overt 
Act  charged  to  have  been  committed  may  constitute  substantive  of- 
ienae  on  part  of  one  or  more  of  accused  under  statute  which  they 
•conspired  to  violate  is  no  defense  to  prosecution  for  conspiracy. 

Syl.  3  (IX,  781).     Conspiracy  to  defraud  of  dutiea^-Limitations. 
Distinguished  in  Curley  v.  United  States,  130  Fed.  12,  64  C.  C.  A. 
3d9f  one  desiring  appointment  as  letter-carrier  who  procures  another 
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to  take  civil  service  examination  for  him  and  sign  name  to  all  papers- 
is  guilty  of  conspiracy  to  defraad  United  States  within  Bev.  St.,  ( 
5440. 

100  U.  8.  37-42,  25  L.  541,  UNION  CON.  SILVER  MINING  CX).  ▼. 
TAYLOB. 

87I.  5  (IX,  782).    Parol  transfer  of  mining  claim. 

Distinguished  in  Cascaden  v.  Dunbar,  2  Alaska,  412,  one  gratuitously 
staking  mining  claim  in  name  of  another  cannot  specifically  enforce 
performance  of  oral  agreement  made  by  principal  that  he  wiU,  after 
acquisition  of  title  by  location,  convey  interest  in  claim. 

SyL  6  (IX,  782).    Beversal — Admission  of  irrelevant  evidence. 

Approved  in  Brown  ▼.  United  States,  142  Fed.  4,  applying  rule  in 
prosecuting  for  aiding  and  abetting  national  bank  officer  in  misap- 
plication of  funds  by  lending  same  to  insolvent  corporation  of  which, 
defendant  was  president 

100  U.  S.  43-47,  25  L.  543,  TTLLSON  ▼.  UNITED  STATED 

Syl.  2  (IX,  783).    Interest  on  government  claims. 

Approved  in  Watts  ▼.  United  States,  129  Fed.  226,  227,  in  suit 
against  United  States  under  special  act  for  recovery  of  damages  for 
loss  of  British  vessel  through  collision  with  naval  vessel,  court  can- 
not allow  interest  as  part  of  damages;  Trigg  Co.  v.  Bucyrus  Co.,  104 
Ya.  88,  51  S.  E.  177,  where  government  bought  machinery  from  ship- 
builder under  system  of  partial  payments  and  liens  filed  on  ma- 
chinery, lien  claimant  cannot  recover  interest  on  proceeds  in  hands- 
of  United  States. 

Distinguished  in  United  States  v.  Cherokee  Nation,  202  U.  S.  124, 
50  L.  959,  26  Sup.  Ct.  588,  upholding  allowance  of  interest  on  ac- 
count of  sums  due  Cherokees  pursuant  to  agreement  for  cession  of 
Cherokee  Outlet. 

100  U.  S.  55-61,  25  L.  547,  COWELL  v.  COLORADO  SPRINGS  CO. 

Syl.  1  (IX,  785).     Deeds — Condition  against  sale  of  liquor. 

Approved  in  Jetter  v.  Lyon,  70  Neb.  433,  97  N.  W.  597,  following- 
rule;  Wallace  v.  Smith,  113  Ky.  266,  68  S.  W.  132,  upholding  provi- 
sion in  will  that  land  devised  to  infant  shall  not  be  sold  until  he  ia 
thirty-five  years  old. 

Syl.  2  (IX,  786).     Ejectment — Breach  of  condition  in  deed. 

Approved  in  Griswold  v.  Minneapolis  etc.  By.  Co.,  12  N.  D.  444,. 
102  Am.  St.  Bep.  572,  97  N.  W.  541,  applying  rule  where  land  owner 
conveyed  to  railroad  for  right  of  way  on  condition  contained  in  deed 
that  if  grantee  failed  to  erect  depot  at  point  named  land  should  re- 
vert; Lewiston  Water  etc.  Co.  v.  Brown,  42  Wash.  557,  85  Pac.  48,. 
under  Bal.  Code,  §  5500,  grantor  in  deed  may  recover  possession  for 
breaek   af   eondition   subsequent   without    prior   demand   for   possea* 
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lion;  OklaliomA  Gitjr  t.  McMaster,  12  Okl.  584^  73  Pae.  1016,  judg- 
ment agaiDit  townsite  trustees  is  binding  against  city. 

8jL  3  (IX,  786).    Business  hy  foreign  corporations. 

Approved  in  tJaited  States  Fidelity  etc.  Co.  v*  Lineban,  73  H.  H. 
42,  5S  Atl.  957,  under  Pub.  St.  IdOl,  e,  169,  §  6,  insurance  commts- 
sioner  caniiot  refuse  license  to  foreign  company  because  it  is  doing 
inrety  as  well  as  burglary  insurance  business,  and  be  believes  it  un- 
safe  for  company  to  carry  on  two  kinds  of  business. 

SyL  5  (IX,  787).     Necessity  of  land  for  corporate  business. 

Approved  in  Watkins  v.  Iowa  Cent.  Ry.  Co.,  123  Iowa,  400,  98  N* 
W,  914,  reaffirming  rule;  Iowa  etc.  Min.  Co.  v.  United  States  etc, 
Ouaraaty  Co,,  146  Fed.  440,  wbere  foreign  corporation  was  acting 
as  corporation  in  Iowa  at  time  it  made  contract,  it  is  no  defense  to 
action  thereon  that  it  has  not  complied  with  Iowa  laws  relating  to 
foreign  corporations. 

Distinguished  in  Myatt  t.  Ponca  City  Land  etc.  Co.,  14  Okl.  211, 
213,  78  Pac.  191,  192^  68  L.  B,  A.  810,  where,  in  action  by  foreign 
corporation,  it  is  attempting  to  acquire  title  to  land  vested  in  in- 
dividoal,  latter  may,  under  Oklahoma  statute,  deny  corporate  capac- 
ity as  defense, 

(IX,  785.)  Miscellaneous.  Cited  in  Sioux  City  v,  Chicago  etc.  Ky. 
Co,,  129  Iowa,  704,  106  N.  W.  187,  title  to  reclaimed  land  goes  with 
fee  to  land  to  which  it  is  annexed. 

100  U.  S.  61  71,  25  L.  563,  AMEBICAK  EKIGBAKT  CO,  ▼,  COUNTY 
OF  ADAMS, 

SyL  3  (IX,  789).     Grant  by  state  of  swamp  lands. 
Approved  in  State   v.  Bryan,  50  Fla,  373,  39  So.  954,  Laws  1905, 
e.  5384,  does  not  conflict  with  Act    Cong.  1S62,  c.  130,  donating  to 
state  fund  for  establishment  of   college,  because  of  provision  of  e. 
5384,  relating  to  teaching  of  military  tactics. 

100  U.  S.  78  81,  25  L,  550,  KANSAS  PACIFIC  RY.  CO.  v.  TWOM- 
BLY. 
SyL  3   (IX,  781),    Bepeal  of  statute  pending  appeaL 
Cited  in  Northern  Pac.  By,  Co.  v,  Ely,  197  U.  S.  8,  49  L,  642,  25 

Sup.  Ct.  302,  arguendo, 

100  U.  S.  82-99,  25  L.  550,  TRADEMARK  CASES, 
SyL  1  (IX,  792),  Property  rights  in  trademarks. 
Approved  in  Baker  v,  Puritan  Pure  Food  Co.,  139  Ted.  681,  eu- 
joining  infringement  of  trademark  where  infringing  picture  is  not 
close  imitation  but  merely  of  same  generic  character;  Woodcock  v, 
Guy,  33  Wash,  239,  74  Pac,  359,  where,  in  suit  to  restrain  infringe* 
meni  of  nonregistered  trade  mark,  complaint  simply  asked  protection 
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In  6zdntiT«  vie  of  word  and  faOed  to  ebmrgo  fliAt  defeadaiit  had 
•imulated  plaiatiif'f  labela  lo  aa  to  dooolTO  poblio  or  that  nao  of 
word  was  frandiilenty  it  is  insniBcieiit. 

Bjh  8  (JXf  798).    Commsree — CoagressioBal  law  must  regnlato. 

ApproTsd  in  Howard  t.  Illinois  Cent.  S.  Co.,  148  IM.  1004,  and 
Brooks  ▼.  Southern  Pae.  Co.,  148  Fed.  902,  994,  both  holding  void 
employer's  liabilitj  aet  of  1906;  United  SUtes  t.  Seott,  148  Fed.  488, 
435,  holding  void  aet  of  1898,  prohibiting  interstate  earriers  from  dis- 
eriminatlng  against  union  labor  employeea. 

SjL  4  (IX,  798).    Stetntes  vaUd  in  part 

Approved  in  United  Stetes  ▼.  Jn  Toy,  198  U.  &  208,  49  L.  1044, 
25  Sup.  Ct  044^  deeision  of  Beeretarj  of  Commeree  affirming  denial 
of  immigration  oifieers  of  right  o(  Chinese  to  enter  is  eonelnsivo  on 
habeas  corpus,  thongh  dtiaenship  is  claimed  as  right  to  enter;  Brooks 
▼.  Southern  Flae.  Co.,  148  Fed.  994,  995,  holding  yoid  employer's  liability 
act  of  1906;  United  Stetes  ▼.  Scott,  148  Fed.  436,  holding  void  aet 
of  1898,  prohibiting  interstete  carriers  from  discriminating  against 
onion  labor  employees;  Cells  Com.  Co.  ▼.  Bohlinger,  147  Fed.  423,  424, 
holding  Toid  Arkansas  act  of  1901,  authorizing  personal  judgment 
against  foreign  corporation  on  cause  of  action  in  favor  of  resident  on 
service  on  steto  auditor;  McDonald  v.  Southern  Exp.  Co.,  184  Fed.  288, 
holding  void  S.  C.  act  of  1904,  prohibiting  shipment  of  shad  outside  of 
stete. 

SyL  6  (DC,  794).    Commerce — ^Protection  of  trademarks. 

Approved  in  United  Stetes  v.  Scott,  148  Fed.  433,  holding  void  act 
of  1898,  prohibiting  interstete  carriers  from  discriminating  against 
union  labor  employees;  Selchow  v.  Cha£fee  ete.  Mfg.  Co.,  132  Fed.  998, 
registration  under  act  of  1870,  of  word  "Parcheesi,"  for  Indian  game, 
is  good  only  as  notice  of  claim  to  word;  Leschen  etc.  Bope  Co.  v. 
Broderick  etc.  Bope  Co.,  201  U.  S.  169,  50  L.  711,  26  Sup.  Ct.  425, 
arguendo. 

(IX,  702.)  Miscellaneous.  Cited  in  Smiley  v.  Kansas,  196  U.  S. 
455,  49  L.  550,  25  Sup.  Ct.  289. 

100  U.  S.  100-104,  25  L.  569,  HURT  v.  HOLLINGSWORTH. 

SyL  1  (IX,  794).    Blending  of  legal  and  equitable  remedies. 

Approved  in  Union  Stockyards  Co.  v.  Nashville  Pack.  Co.,  140  Fed. 
706,  where  case  removed  from  stete  court,  which  could  grant  legal  or 
equitable  relief,  and  plaintiff  electing  to  proceed  in  equity  makes  no 
case  for  equitable  relief,  federal  court  cannot  award  damages  at  law; 
Hatcher  v.  Hendrie  ete.  Supply  Co.,  133  Fed.  271,  68  C.  C.  A.  19, 
where  action  to  enforce  mechanic 's  lien  and  to  recover  debt  which  it 
secures,  in  which  plaintiff  also  obtained  and  served  attechment,  which 
was  removed  and  proceeded  in  federal  court  on  original  pleadings  -as 
equity,  suit,  money  judgment  is  not  collaterally  attackable ;  Lockman  v. 
132  Fed.  8,  where,  in  proceedings  by  appeal  and  by  writ  of  error 
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to  review  same  rulings,  errors  are  same  in  both  proceedings,  filing  of 
single  assignment  of  errors  is  sufficient. 

{IX,  794.)  Miacellatieons.  Cited  in  Duncan  v.  Fergnson-M 'Kinney 
Dry  Goods  Co,^  150  Fed,  272,  determiniog  what  constitutes  abandonment 
of  homestead. 

100  TJ.  9,  104-110,  25  L.  527,  BICKER  r,  POWELL. 

Syi  1   (IX,  795),     Bill  of  review — Newly  discovered  evidence. 

Approved  in  Safe  Deposit  etc.  Co,  v.  Gittings,  102  Md.  463,  62  Atl. 
1033,  4  L.  E.  A,  (N.  8.)  S65,  applying  rule  where  ^life's  executor  filed 
bill  for  accounting  for  property  transferred  to  husband  and  he  claimed 
it  was  gift  and  decree  rendered  for  executor, 

SyL  3  (IX,  796).    Bill  of  review—Performance  of  decree. 

Approved  in  Westinghouse  Electric  etc.  Co,  ▼.  Stanley  Instt  Co,,  138 
Fed.  826,  where  it  is  claimed  that  patent  in  suit  expired  peoiiing  appeal 
became  of  expiration  of  foreign  patent  for  same  invention,  defendant^ 
failing  to  present  facts  relating  thereto  before  haariog  on  merits  ia 
appellate  court,  denied  leave  to  file  supplemental  bill  in  nature  of  bOl 
of  review  to  present  question  after  determination   on  merits. 

100  U.  S.   110412,  25  L.  547,  GLENDALE  ELASTIC  FABBIC3  CO- 
V.  SMITH. 

Syl.  1  (IX,  796).    Expiration  of  patent  pending  infringement  suit. 

Approved  in  Western  Coal  etc,  Co.  v.  Petty,  132  Fed.  606,  judgment 
of  dismissal  denying  right  to  costs  in  action  at  law  is  reviewable  on 
error. 

Distinguished  in  Nutter  v.  Brown,  58  W.  Va.  240,  52  S,  E,  90,  1  L, 
B.  A.  (N.  8.)  1083,  decree  allowing  expenses  and  compensation  of  re- 
ceiver is  appealable. 

100  U.  8.  113-119,  25  L.  587,  LANSDALE  v.  DANIELS. 

ByL  1  (IX|  797),     Settler**  declaration  before  survey  returned. 

Approved  in  Eastern  Oregon  Land  Co.  v,  Broanan,  147  Fed,  810,  811, 
where  state  aid  grant  excepted  binds  reserved,  complaint  in  action  hj 
one  claiming  under  grant  to  roeuver  lands  subBequently  entered  by  and 
patented  to  defendant  under  land  laws  must  atlirmatively  show  that  at 
time  grant  became  fixed  in  place  land  was  not  witbin  exception ;  Bussi&n- 
American  Packing  Co.  v.  United  States,  199  U.  S.  572,  50  L.  315,  26 
Sup.  Ct.  157,  arguendo. 

100  U.  8.  124-138,  25  L.  554,  HATCH  v,  STANDARD  OIL  CO. 
SyL  4  {IX,  799).  Sales — Presumption  as  to  immediate  delivery. 
Approved  in  Mason  v.  Lievre,  145  Cal.  522,  78  Pac.  1043,  where 
vendor  complied  with  his  part  of  agreement  and  it  only  remained'  for 
vendee  to  designate  mode  of  transfer  of  stock  sold  and  stock  tendered 
within  reasonable  time,  vendee  could  not  revoke  contract  ou  ground  that 
itock  did  not  accompany  draft  for  purchase  money. 
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87L  5  (IX,  799).    8alM— Plaea  of  deUverj. 

Approved  in  Salmon  ▼.  Helena  Box  Co.,  147  Fed.  411,  following  rnla. 

100  U.  &  147148,  25  L.  591,  BALLABD  PAYING  00.  ▼.  MULFOBD. 

87I.  2  (IX,  802).    Uniting  intereat  to  give  jorisdiction. 

Approved  in  People's  Nat  Bank  ▼.  Saville,  201  U.  8.  641,  50  L.  001, 
26  Sup.  Ct  760,  following  role. 

100  U.  8.   149153,  25  L.  573,  CLABK  ▼.   FBEEDMAN'S   SAY.  4 
TBUST  CO. 

87L  1  (IX,  802).    Foreclosure  sale  to  officer  of  eorporation. 
See  103  Am.  St  Bep.  57,  note. 

100  U.  S.  153157,  25  L.  591,  HINCKLEY  ▼.  OILMAN  ETC.  B.  B. 
CO. 

87L  4  (IX,  803).    Beceiver.  chargeable  with  interest 

Approved  in  Beugnot  ▼.  Tremoulet,  111  La.  18,  35  So.  868,  one  in- 
trusted bj  mother  of  minor  with  interests  and  property  of  minor,  who 
confuses  with  own  funds  of  minor  in  local  banks,  checking  against  same 
at  will,  is  chargeable  with  interest. 

100  U.  8.  158195,  25  L.  632,  DOW  ▼.  JOHNSON. 

S7L  2  (IX,  803).    Jurisdiction  over  offenses  in  enemy's  country. 

Approved  in  Hamilton  t.  McClaughry,  136  Fed.  449,  Boxer  uprising 
in  China  in  1900  constituted  time  of  war  within  fifty-eighth  article  of 
war  relating  to  court-martials. 

100  U.  8.  195-208,  25  L.  621,  NATIONAL  SAVINGS  BANK  v.  WABD. 

SyL  5   (IX,  805).    Liability  of  attorney  to  third  party. 

Approved  in  Western  Union  Tel.  Co.  v.  Schriver,  141  Fed.  542,  un- 
disclosed principal  of  addressee  of  message  cannot  recover  damages  of 
telegraph  company  for  negligence  of  operator  in  sending  unauthorized 
message;  Galbraith  v.  Illinois  Steel  Co.,  133  Fed.  487,  2  L.  B.  A.  (N. 
S.)  799,  66  C.  C.  A.  359,  holding  owner  of  building  cannot  recover  of 
subcontractor  for  negligent  construction;  Southern  Oil  Co.  v.  Church, 
32  Tex.  Civ.  327,  74  S.  W.  798,  where  defendant  furnished  independent 
contractor  derrick  with  which  to  do  work,  defendant  not  liable  to  con- 
tractor's  servant  for  injuries  caused  by  defect  in  derrick.  See  100  Am. 
St.  Bep.  203,  note. 

Syl.  6  (IX,  806).    Evidence  of  usage. 

Approved  in  Lillard  v.  Kentucky  Distilleries  etc.  Co.,  134  Fed.  182, 
67  C.  C.  A.  74,  evidence  of  custom  is  inadmissible  to  show  contract  to 
deliver  distillery  slop  at  feeding  lot  supplied  by  distiller  contemplated 
lot  should  have  pens  equipped  with  pipes  and  troughs. 
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100  U.  8.  213^226,  25  L,  612,  HOUGH  v,  TEXAS  ft  PACIFIC  BAIL* 
WAY  CO. 

Bjh  1  (IX,  807),  Injuries  caused  by  felloW'Servant, 
Approved  in  Schwarzschild  t.  Weekii,  T2  Kan,  195,  83  Pac.  408,  4  L, 
E.  A,  (N.  8.)  515,  holding  packiagbouse  owner  liable  for  injuries  to 
employee  caused  by  negligent  manipulation  of  beef  hoiat  by  ines- 
peiienced  hand;  Neeley  v.  Southwestern  etc.  Oil  Co.,  18  Okl.  373,  75 
Pac.  543,  64  L.  B,  A.  145^  applying  rule  wbere  laborer  employed  in 
<:otton-8eed  oil  factory  injured  by  defects  in  belt;  VirgiDia  Portland 
Cement  Co.  v.  Luck,  103  Va.  445,  49  S.  E.  583,  determining  liability  of 
master  where  servant  injured  by  foot  passing  into  opening  in  fioor  in 
wMeh  he  bad  laid  board  which  fitted  opening;  Fulton  v.  Crosby -Beckley 
Co.,  57  W.  Va,  95,  49  S.  E.  1014,  applying  rule  where  railroad  employe© 
injured  through  defects  in  britJge;  Richards  v.  Riverside  Ironworks, 
56  W.  Va.  524,  49  8,  E.  442,  holding  master  liable  for  injuries  caused 
by  defects  in  Bcafifoldlng. 

8yl,  2  (IX,  808).     Care  required  of  master — Suitable  machinery. 

Approved  in  Bhandrew  v.  Chicago  etc.  Ry.  Co.,  142  Fed.  323^  upholding 
instruction  that  railroad  not  liable  for  injuries  caused  by  bursting  of 
defective  air-brake  hoae,  unleas  it  failed  to  exercise  ordinary  care  to 
provide  proper  hose  and  keep  it  in  good  condition;  Southern  Pac.  Co.  v. 
Hetzei,  135  Fed,  284,  68  C.  C.  A,  26,  determining  degree  of  care  re- 
qyired  of  railroad  in  selecting  engineer  aod  in  supervLsing  hia  subsequent 
eonduct;  Hawley  v.  Chicago  etc.  Ry.  Co.,  133  Fed.  151,  66  C.  C.  A.  216, 
holding  switchman  killed  by  roof  projecting  over  yard  tracks  while  set- 
ting brakes  on  car  did  not  assume  risk ;  Rinciotti  v.  O  'Brien  Contracting 
Co.,  77  Conn.  620,  60  Atl.  116,  69  L.  R.  A.  936,  where  master  furnished 
servants  with  derrick  to  facilitate  work,  he  is  bouod  to  provide  and 
maintain  reasonably  safe  one;  Johnson  v.  Union  Pac.  Coal  Co.,  28  Utah, 
04,  76  Pac.  1095,  67  L.  B.  A.  506,  determining  master's  liability  for 
injuries  to  servant  while  working  in  mine  shaft  by  slipping  of  rail  from 
top  of  car  on  which  rails  being  conveyed;  dissenting  opinion  in  Northern 
Pac.  Ry.  Co.  v.  Dixon,  194  U.  8.  351,  48  U  1012,  24  Sup.  Ct.  683, 
majority  holding  negligence  of  local  railroad  telegraph  operator  in 
reporting  to  train  despatcher  movement  of  trains  past  station,  result- 
ing in  death  of  fireman,  is  negligence  of  fellow-servant;  dissenting 
opinion  in  The  Treaco,  134  Fed.  823,  67  C.  C.  A.  465,  majority  holding 
where  stevedore  injured  by  pulling  out  of  splicing  of  cable  and  be* 
fore  unloading  begun  only  visual  inspection  made  and  it  appeared 
that  if  tar  twine  covering  removed,  defectiveness  of  splice  would 
have  been  known,  ship  guilty  of  negligence.  See  98  Am.  St.  Bep.  291, 
301,  note. 

Distinguished  in  Floyd  v.  Colorado  etc.  Iro©  Co.,  18  Colo.  App. 
156,  70  Pac.  453,  where  superintendent  told  plaintiff  he  would  send 
man  with  block  and  tackle  which  plaintiff  asked  for  to  replace  heavy 
machine  and  ordered  him  to  assist  man,  and  when  latter  arrived  he 
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■aid  plaintiff  could  do  work  alone,  plaintiff  assumed  risk  bj  doin|p 
work  without  tackle. 

87I.  3  (IX,  811).    Servant  assumes  risks  of  empIo3rment. 

Approved  in  Chambers  v.  American  Tin  Plate  Co.,  120  Fed.  564,. 
64  C.  C.  A.  120,  where  defendant  employed  boss  carpenter  and  his 
servants  to  build  scaffolding  for  bricklayers  and  one  of  latter  in- 
jured by  reason  of  defects  in  scaffolding,  defendant  liable;  Tanner 
V.  Hitch  Lumber  Co.,  140  N.  C.  470,  53  8.  E.  288,  where  master  under- 
took to  transport  laborers  to  and  from  quarters  on  log  cars,  negligent 
act  of  servant  in  loading  cars  resulting  in  injury  to  laborer  makes 
master  liable. 

Syl.  5  (IX,  812).    Who  are  fellow-servants. 

Approved  in  Merrill  ▼.  Oregon  8hort  Line  B.  Co.,  20  Utah,  278, 
270,  110  Am.  8t.  Bep.  605,  81  Pac.  88,  holding  railroad  liable  for 
death  of  car-repairer  caused  by  kicking  string  of  cars  against  car 
between  which  repairer  working;  dissenting  opinion  in  Northern 
Pac.  By.  Co.  ▼.  Dixon,  104  U.  8.  353,  48  L.  1013,  24  Sup.  Ct.  683, 
majority  holding  negligence  of  local  railway  telegraph  operator  in 
reporting  to  train  despatcher  movement  of  trains  past  station,  re- 
sulting in  death  of  fireman,  is  negligence  of  fellow-servant. 

SyL  6  (IX,  814).  Contributory  negligence — Complaint  of  servant  of 
defects. 

Approved  in  Mueller  v.  La  Prelle  Shoe  Co.,  100  Mo.  App.  518,  84 
8.  W.  1014,  and  Dunkerly  v.  Webendorfer  Mach.  Co.,  71  N.  J.  L.  62, 
58  AtL  04,  both  following  rule;  Baker  v.  Philadelphia  etc.  By.  Co.,  149 
Fed.  887,  in  action  for  death  of  railroad  engineer  burden  is  on  de- 
fendant to  show  deceased  was  negligent  and  that  negligence  contributed 
to  injury;  Crookston  Lumber  Co.  v.  Boutin,  149  Fed.  683,  where  saw- 
mill employee  notified  employer  of  defective  condition  of  log  carriage 
and  latter  promised  to  repair  it,  former  did  not  assume  risks  by  re- 
maining at  work;  Armour  v.  Carlas,  142  Fed.  722,  upholding  refusal 
to  dismiss  action  where  plaintiff  started  to  drive  carriage  across  street 
having  twenty-eight  foot  driveway  in  front  of  defendant's  wagon,  which 
struck  carriage;  Burch  v.  Southern  Pac.  Co.,  140  Fed.  271,  complaint 
in  action  by  servant  for  injury  caused  by  defective  appliance  is  not 
demurrable  because  in  alleging  promise  by  master  to  repair  no  definite 
time  stated  within  which  defendant  promised  to  repair;  Cincinnati  etc. 
By.  Co.  V.  Eobertson,  139  Fed.  523,  524,  applying  rule  where  locomotive 
engineer  complained  of  absence  of  shields  about  oil  tube  and  foreman 
promised  to  repair;  Anderson  v.  Seropian,  147  Cal.  213,  81  Pac.  525, 
applying  rule  where  accident  happened  on  same  day  promise  to  repair 
was  made;  Foster  v.  Chicago  etc.  By.  Co.,  127  Iowa,  89,  102  N.  W. 
424,  applying  rule  where  foreman  promised  section-hand  to  repair 
brakes  on  handcar;  Atchison  etc.  By.  Co.  v.  Sledge,  68  Kan.  326,  74 
Pac.  1113,  applying  rule  where  switchman  injured  through  defective 
hand  rail  on  engine,  which  master  mechanic  had  promised  to  repair; 
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Maryland  Steel  Co.  v.  Engleman,  101  Md.  684,  61  Atl.  317,  where  sen^ant 
requeeted  foreman  to  furnish  new  belt  for  machine  because  of  defects 
in  old  belt,  and  latter  promised  on  two  occasions  to  do  so,  servant  not 
contributorily  negligent  for  remaining  at  work;  P'oots  \\  Swift,  US  Mo. 
App.  532,  fi8  8.  W,  168,  supplying  rule  where  plaintiff  warned  defend- 
ant's foreman  of  danger  of  unprotected  electric  fan  and  received  assur- 
ance that  he  would  attend  to  it;  Dowd  v.  Erie  R.  R.  Co.,  70  N.  J,  L. 
455,  57  Atl.  250^  whether  lapse  of  sixteen  dajs  after  promise  t^  repair 
defects  is  reasonable  time  is  for  jury;  Virginia  etc.  Wheel  Co.  v.  Harris, 
103  Va.  713,  49  B,  E.  993,  upholding  sufficiency  of  declaration  for  in- 
juries charging  defendant  informed  of  defective  condition  of  appliance 
and  promised  to  repair  it  but  requested  plaintiff  to  continue  work,  and 
failed  to  fix  it;  Heathcock  v.  Milwaukee  etc,  Min,  Co.,  128  Wifi.  54, 
107  N.  W-  466,  where  employee  working  around  mining  shaft  threatened 
to  quit  unless  mouth  of  shaft  guarded  but  after  threat  continued  to 
work  for  seven  days  during  which  no  steps  taken  to  guard  shaft,  he 
assumed  risk.    See  9S  Am.  Bt.  Eep.  315^  note. 

DistiDguished  in  Begenish  r.  Gates,  2  Alaska,  514,  515,  where  bucket- 
man  in  mine  noticed  foreman  of  defect  in  hoisting  apparatus  but  con- 
tinued to  work,  and  instead  of  stopping  engine  to  fix  rope  attempted  to 
fix  it  while  runniog,  and  hand  caught,  he  was  negligent;  Neeley  v. 
Southwestern  etc.  Oil  Co.,  13  Okh  380,  75  Pac,  545,  64  L.  R.  A.  145, 
where  employer,  after  promise  to  repair,  revokes  promise,  employee  not  . 
warranted  in  continuing  service. 

ByL  7  (IX,  817).     Following  state  decisions. 

Approved  in  Yeates  v.  Illinois  Central  R.  R.  Co.,  137  Fed.  945,  Jessor 
of  railroad  track  is  not  liable  for  negligence  of  lessee  in  operating  trains 
on  such  tracks. 

100  U,  8.  226-234,  25  L,  577,  CRAIG  v.  SMITH. 

Syl.  2  (IX,  818).    Bill  of  review — Newly  discovered  evidence. 

Approved  in  Safe  Deposit  etc.  Co.  v.  Gittings,  102  Md.  464,  62  Atl. 
1033,  4  L.  R.  A.  (N.  S.)  865,  where  wife's  executor  filed  bill  for  account- 
ing for  property  tmnsferred  to  husband  and  he  defended  on  ground  that 
it  was  gift,  and  decree  rendered  for  executor,  it  was  discretionary  to 
refuse  leave  to  file  bill  of  review  on  ground  of  newly  discovered  evidence. 

100  U.  S.  239  250,  25  L.  580,  GATES  v.  NATIONAL  BANK, 

Syl.  2  (IX,  818).     Liberal  construction  of  statutes. 

Approved  in  United  States  v.  Jackson,  143  Fed.  787,  act  of  June  21, 
1902,  relating  to  good  time  credits,  does  not  apply  to  prisoners  sen- 
tenced before  it  took  effect. 

SyL  3  (IX,  819).    Following  state  decisions — ^Commercial  law. 

Approved  in  Birket  v.  El  ward,  6S  Kan.  303,  74  Pac.  1102,  64  L,  R. 
A.  568,  indorsee  of  note  taken  ns  collateral  security  for  pre  existing 
debt  is  holder  for  value  and  protected  against  claim  of  payment  amdw 
to  original  payee. 
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87L  4  (IX,  82*b).    Transference  of  note  as  seeuritj. 

Approved  in  Tollman  ▼.  Qoincj,  129  Fed.  975,  where  defendant'!  not* 
transferred  to  plaintiff  before  maturity  in  settlement  of  pending  suit, 
it  is  no  defense  that  note  was  for  accommodation  or  that  it  had  been 
diverted. 

100  U.  a  251-257,  25  L.  626,  TBENOUTH  v.  SAN  FRANCISCO. 

Sjl.  3  (IX,  822).    Trespassers  in  possession— Pueblo  lands. 

Approved  in  Bowden  ▼.  San  Francisco,  199  U.  S.  600,  50  L.  328,  26 
Sup.  Ct.  748,  following  rule. 

S7L  4  (IX,  822).    No  pre-emption  founded  on  trespass. 

Approved  in  Clipper  Min.  Co.  ▼.  Eli  Min.  etc.  Co.,  194  U.  S.  230,  281, 
48  L.  951,  952,  24  Sup.  Ct  632,  entry  on  prior  valid  placer  location 
for  purpose  of  prospecting  for  unknown  lodes,  when  made  against  will 
of  placer  locators,  initiates  no  title  to  lode  claims  located  within 
boundaries  of  placer  cUim;  Smith  v.  Love,  49  Fla.  242,  38  So.  380, 
holding  plaintiff  trustee  holding  legal  title  to  land  in  controversy  in 
trust  for  defendant. 

SyL  5  (IX,  823).  Pre-emption  pending  confirmation  Mexican  grant 
Approved  in  Wallace  v.  Adams,  143  Fed.  724,  act  of  1902,  creating 
citizenship  court  empowered  to  review  final  judgments  of  United  States 
courts  under  29  Stat.  339,  which  had  been  affirmed  by  supreme  court, 
was  valid  as  against  successful  litigants  who  had  not  procured  allotments 
prior  to  its  passage. 

100  U.  S.  257-302,  25  L.  648,  TENNESSEE  v.  DAVIS. 

Syl.  1   (IX,  823).     Removal — Petition  showing  federal  question. 

Approved  in  West  Virginia  v.  Laing,  133  Fed.  889,  891,  66  C.  C.  A. 
617,  upholding  power  of  federal  court  to  discharge  on  habeas  corpus 
member  of  marshal's  posse  indicted  for  killing  man  sought  to  be  ar- 
rested on  federal  warrant;  Virginia  v.  Felts,  133  Fed.  89,  96,  reciting 
mode  of  putting  in  issue  truth  of  allegations  in  removal  petition. 

SyL  2  (IX,  823).    Removals — Prosecutions  against  federal  officers. 

Approved  in  Kentucky  v.  Powers,  139  Fed.  475,  upholding  removal 
where  one  accused  of  murder  in  state  court  had  been  thrice  convicted 
and  each  conviction  reversed,  and  objections  to  rulings  refusing  testi- 
mony to  show  discrimination  in  selection  of  jurors  overruled,  and  under 
state  law  such  rulings  not  reviewable. 

Syl.  3  (IX,  824).    Removal — When  federal  question  arises. 

Approved  in  Ex  parte  Riggins,  134  Fed.  422,  member  of  mob  which 
takes  negro  charged  with  crime  from  sheriff  and  lynch  him  is  indictable 
for  conspiracy  under  Rev.  St.,  9S  5508,  5509;  Anthony  v.  Burrow,  129 
Fed.  787,  denying  jurisdiction  over  question  as  to  whether  county  is 
lawfully  included  in  congressional  district  where  it  was  placed  by  act 
of  state  legislatura. 
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Qjh  5  (IX,  825) »    Removal  of  prosecation  againat  federal  officer. 

Approved  in  Kentucky  v.  Powers^  139  Fed.  454,  455,  upholding  re- 
tnoval  wbere  one  accused  of  murder  in  state  court  liad  been  tbrice  con- 
victed and  each  conviction  reversed  and  objections  to  rulings  refusing 
testimony  to  show  discrimination  in  selection  of  jurors  overruled,  and 
under  state  law  such  rulings  not  reviewable. 

{IX,  823.)  MiscoUaneouB.  Cited  in  Trafton  v.  United  States,  147 
Fed.  514,  quaere,  whether  federal  courts  will  recognize  state  criminal 
procedure  statute  passed  since  federal  judiciary  act;  Virginia  v.  Felts, 
133  Fed.  91^  cited  to  dissenting  opinion, 

100  U,  S.  303-312,  25  L,  664,  STAUDER  v.  WEST  VIRGINIA, 

Bjh  1   (IXp  826).     Civil  righta— Rights  of  negroes. 

Approved  in  Er  parte  Biggins,  134  Fed.  422,  member  of  mob  which 
takes  negro  charged  with  crime  from  sheriff  and  lynches  Mm  is  indict- 
able for  conspiracy  under  Rev.  8t»,  5§  5508,  5509;  Georgia  R,  R.  etc, 
€o.  ¥.  Wright,  125  Ga.  603,  54  9*  E.  53,  failure  of  legislature  to  impose 
tax  on  shares  of  domestic  corporations  where  property  of  such  corpora- 
tions is  taxed  in  hands  of  company,  while  imposing  tax  on  shares  in 
foreign  corpomtions^  is  not  denial  of  equal  protection  as  to  owners  of 
shares  in  foreign  corporations* 

SyL  2  (IX,  826).    Exclusion  of  negroes  from  juries. 

Approved  in  Martin  v.  Texas,  200  V,  8.  319,  50  L.  498,  26  Sup.  Ct 
338,  discrimination  against  negroes  because  of  race  in  selectioa  of 
Jurors  not  shown  by  verified  motions  to  quash  indictment  and  jury 
panel  where  no  evidence  offered  to  establish  facts  stated  in  motion; 
Kentucky  v.  Powers,  139  Fed.  462,  480,  upholding  removal  where  on© 
Accused  of  murder  in  state  court  had  been  thrice  convicted  and  each 
conviction  reversed  and  objections  to  rulings  refusing  testimony  to  show 
discrimination  in  selection  of  jurors  overruled,  and  under  state  law  such 
rulings  not  reviewable  j  Ex  parte  Powers,  129  Fed*  990,  arguendo* 

Syl,  3  (IX,  827)*  Fourteenth  amendment — Discrlminationi  against 
negroes* 

Approved  in  Pope  v.  Williams,  98  Md.  71,  103  Am.  St.  Rep,  379,  56 
AtL  545,  66  L.  R.  A*  398,  upholding  act  of  1902,  prohibiting  person 
coming  from  another  state  from  registering  as  voter  until  one  year 
-after  declaration  of  intention  made  by  record  in  county  clerk's  olRce; 
State  V.  Weber,  96  Minn.  430,  105  N,  W.  493,  upholding  Const.,  art.  7, 
g  1,  limiting  right  ol  suffrage,  as  respects  naturalized  citizens,  to  such 
4IS  are  admitted  to  citizenship  three  months  prior  to  election  at  which 
they  tender  vote. 

SyL  4  (IX,  828).     Protection  of  constitutional  rights. 

Approved  in  Kentucky  v*  Powers,  201  U,  S,  27,  50  L.  645,  26  Sup.  Ct. 

387,  denial  of  federal  equal  civil  rights  to  accused,  in  summoning  or 

impaneling  jurors,  does   not  authorize   removal   of  criminal  prosecution 

imder  Rev.  St.,  i  641;  New  Jersey  ¥•  Corrigan,  139  Fed,  761,  765,  x^ 
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manding  ease  where  New  Jersey  statute  relative  to  qualifications  of 
grand  jurors  did  not  deny  equal  civil  rights;  Kentucky  v.  Powers,  13^ 
Fed.  454,  456,  474,  486,  994,  upholding  removal  where  one  accused  of 
murder  in  state  court  had  been  thrice  convicted  and  each  conviction 
reversed,  and  objections  to  rulings  refusing  testimony  to  show  dis- 
crimination in  selection  of  jurors  overruled,  and  under  state  law  such 
rulings  not  reviewable;  8cott  ▼.  Kinney,  137  Fed.  1011,  where  failure 
to  obtain  trial  of  action  in  state  court  resulted  from  failure  to  secure 
attorney  or  because  opponent  secured  continuances  of  trial  against  ob- 
jections, cause  was  not  removable  under  Bev.  8t.,  §  641. 

(IX,  826).  Miscellaneous.  Cited  in  Flood  v.  News  ft  Courier  Co.,  71 
8.  C.  117,  50  8.  E.  639,  holding  it  libelous  per  le  to  publish  of  white  man 
that  he  is  colored. 

100  U.  8.  313338,  25  L.  667,  VIBGINIA  t.  BIVE8. 

8yl.  2  (IX,  829).     Fourteenth  amendment — Discriminations. 

Approved  in  Iowa  etc.  Ins.  Assn.  v.  Gilbertson,  129  Iowa,  669,  109 
N.  W.  157,  Bev.  8t.  U.  8.,  §  1977,  does  not  affect  validity  of  Code  Supp. 
1902,  §  1333d,  requiring  insurance  companies,  except  mutuals,  not  organ- 
ised for  profit  to  pay  tax  of  percentage  of  gross  receipts. 

8yl.  3  (IX,  830).    Fourteenth  amendment  refers  to  state  action. 

Approved  in  Moyer  ▼.  Peabody,  148  Fed.  874,  federal  court  has  no- 
jurisdiction  over  action  against  state  officers  for  damages  done  through 
use  of  militia  called  out  by  governor  to  suppress  insurrection  where  power 
not  alleged  to  have  been  wantonly  abused;  Kentucky  v.  Powers,  13^ 
Fed.  477,  478,  479,  upholding  removal  of  criminal  case  where  accused 
discriminated  against  in  selection  of  jury;  Glucose  Bef.  Co.  t.  Chicago,. 
138  Fed.  211,  federal  jurisdiction  in  suit  to  enjoin  enforcement  of  city 
ordinance  not  predicable  on  allegation  that  in  passing  ordinance  city 
exceeded  charter  powers;  St.  Louis  etc.  By.  Co.  v.  Davis,  132  Fed.  637^ 
denying  federal  jurisdiction  over  suit  to  enjoin  state  board  from 
certifying  assessment  of  railroad  property  for  taxation  at  higher  per- 
centage of  actual  value  than  property  of  other  classes,  contrary  to  8tat» 
law. 

Syl.  4  (IX,  830).     Equal  rights — Bemoval  of  prosecutions. 

Approved  in  Kentucky  v.  Powers,  201  U.  8.  28,  50  L.  646,  26  Sup. 
Ct.  387,  denial,  in  summoning  or  impaneling  jurors,  of  federal  civil 
rights,  does  not,  unless  authorized  by  state  law,  give  right  to  remove 
criminal  prosecution  to  federal  court  under  Bev.  St.,  §  641;  Barney  v. 
New  York,  193  U.  S.  438,  48  L.  740,  24  Sup.  Ct.  502,  averment  in  bill 
to  enjoin  construction  of  railroad  tunnel  under  street  that  construction, 
will  deprive  abutting  owner  of  property  without  due  process  does  not 
give  federal  jurisdiction  where  bill  proceeds  on  theory  that  action  sought 
to  be  enjoined  was  forbidden  by  state  law;  New  Jersey  v.  Corrigan,  139- 
Fed.  761,  construing  New  Jersey  statute  relative  to  qualifications  of  grand 
jurors;  Kentucky  v.  Powers,  139  Fed.  454,  455,  481,  483,  485,  upholding; 
federal  jurisdiction  on  removal  where  one  indicted  in  state  court  for  mur> 
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der  discriminated  against  in  sekction  of  juiyj  Scott  t,  Kioney,  137  Fed. 
ion,  v^'bere  failure  to  obtaiD  trial  of  action  in  state  court  resulted  from 
failure  to  eecitre  attorney  or  because  opponent  secured  continuances  of 
trial  against  objection,  cause  not  removable  under  Rev.  St.,  §  641* 

SyL  5   (IX,  831)*     Reniova]  petition—Denial  of  equal  rights. 
Approved  in  Kentucky  v.  Powers,  139  Fed.  480,  upholding  removal  of 
criminal  case  where  accused  discriminated  against  in  selection  of  jury. 

8yL  6  (IX,  831).    Bemoval — Exclusion  of  negro  jurors. 

Approved  in  Georgia  R.  R.  etc,  Co.  v.  Wright,  125  Ga.  603,  64  S.  E. 
58,  failure  of  legislature  to  impose  tax  on  shares  of  domestic  corpora- 
tion where  property  of  such  corporations  is  taxed  in  hands  of  company, 
while  imposing  tax  on  shares  in  foreign  corporatious,  is  not  denial  of 
equal  protection  as  to  owners  of  shares  in  foreign  corporation, 

8yl«  7  (IX,  831),    Negro  defendaot — Trial  by  negro  jurors. 

Approved  in  Martin  v.  Texas,  200  U.  8.  321,  50  L.  499,  26  Sup.  Ct. 
338,  discrimination  against  negroes  because  of  race  in  selection  of 
jurors  not  shown  by  verified  motions  to  quash  indictment  and  jury 
panel,  charging  such  discrimination,  where  no  evidence  offered  to  eatablisb 
facts  alleged;  Kentucky  v.  Powers,  139  Fed.  463,  upholding  removal  of 
criminal  case  where  aecnsed  discriminated  against  in  selection  of  juryj 

8yl.  6  (IX,  831).    Mandamus  to  control  judicial  discretion. 
8ee  98  Am.  St.  Eep.  890^  note. 

Syl.  9  (IX,  831).     Mandamus  where  discretion  abused. 

Approved  in  Keutucity  v.  Powers^  139  Fed.  493,  lupliolding  removal  of 
crimiual  case  where  accused  discriminated  against  in  selection  of  jury; 
Barber  Asphalt  Pav.  Co.  v.  Morris,  132  Fed.  954,  67  L.  R,  A.  761,  66 
C,  C,  A.  55,  granting  mandamus  to  compel  circuit  judge  to  vacate  order 
staying  action  in  circuit  court  on  claim  against  city  pending  Appeals  to 
state  court;  In  re  Dowd,  133  Fed*  761,  arguendo. 

Distinguished  in  Smith  ▼.  Connor^  98  Tex.  438,  84  S.  W.  817,  refusing 
mandamus  to  require  justices  of  court  of  civil  appeals  to  certify  for 
decision  question  decided  by  that  court, 

(IX,  828.)  Miscellaneous.  Cited  in  Cassett  v,  Mitchell  Coal  &  Coke 
Co,,  150  Fed.  40;  Gay  v.  Thomas,  5  Okl.  27,  46  Pac.  586,  equal  protection 
does  not  make  necessary  same  local  regulations. 

100  U.  8.  339  370,  25  L.  667,  EX  PARTE  VIRGINIA. 
Syl,  2  (IX,  832),     Habeas  corpus — Inquiry  into  judgment. 
Approved   in   Jamison   v,  Wimbish,    130   Fed.   361,   granting   habeas 

corpus  where  one  sentenced  by  police  judge  for  petty  offense  to  seven 

months  on  chain -gang,  where  he  wai  put  in  stripes  and  made  to  wear 

Lrond, 
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87L  8  (IX,  833).    Equal  rights  to  negroes. 

Approved  in  Ex  parte  Biggins,  134  Fed.  406,  member  of  mob  wbieli 
takes  negro  charged  with  crime  from  sheriff  and  Ijnches  him  is  indictabla 
for  conspiracy  under  Bev.  St.,  99  5508,  5509. 

S7I.   4    (IX,    834).    Officer   violating   fourteenth   amendment. 

Approved  in  Douglaa  Park  Jockey  Club  v.  Grainger,  146  Fed.  417, 
upholding  jurisdiction  over  suit  to  enjoin  state  officers  enforcing  Ken- 
tucky act  of  1906,  regulating  racing,  on  ground  that  their  action  violates 
property  rights  under  federal  constitution;  Ex  parte  Biggins,  134  Fed. 
409,  420,  member  of  mob  which  takes  negro  charged  with  crime  from 
sheriff  and  lynches  him  is  indictable  for  conspiracy  under  Bev.  St.,  §9 
5508,  5509;  Georgia  B.  B.  etc.  Co.  v.  Wright,  125  Ga.  603,  54  8.  E.  58, 
failure  of  legislature  to  impose  tax  on  shares  of  domestic  corporation, 
where  property  of  such  corporations  is  taxed  in  hands  of  company  while 
imposing  tax  on  shares  in  foreign  corporation,  is  not  denial  of  equal  pro- 
tection as  to  owners  of  shares  in  foreign  corporations;  McKinster  ▼. 
Sager,  163  Ind.  680,  106  Am.  St.  Bep.  268,  72  N.  E.  858,  68  L.  B.  A. 
273;  and  Sellers  v.  Hayes,  163  Ind.  434,  72  N.  E.  123,  both  holding 
void  statute  declaring  sales  of  stock  of  merchandise  otherwise  than  in 
course  of  trade  void  as  to  creditors  having  purchase  money  daim,  unless 
certain  conditions  observed;  State  ex  rel.  Galle  v.  New  Orleans,  113 
La.  877,  86  So.  1001,  67  L.  B.  A.  70,  under  New  Orleans  charter  giving 
council  discretion  with  respect  to  granting  barroom  licenses,  council 
cannot  arbitrarily  refuse  license. 

Distinguished  in  Owensboro  Waterworks  Go.  v.  Owensboro,  200  U.  8. 
45,  50  L.  364,  26  Sup.  Ct.  249,  denying  federal  jurisdiction  over  suit 
to  enjoin  threatened  diversion  by  city  of  funds  which  it  had  collected  for 
specified  object,  on  theory  that  failure  of  duty  on  part  of  city  will  in- 
crease taxation;  Barney  v.  New  York,  193  U.  S.  440,  48  L.  741,  24 
Sup.  Ct.  502,  averment  in  bill  to  enjoin  construction  of  railroad  tunnel 
under  city  street  that  abutting  owner  is  deprived  of  property  without 
due  process  does  not  give  federal  court  jurisdiction  where  bill  proceeds 
on  theory  that  action  sought  to  be  enjoined,  was  forbidden  by  state  law; 
St.  Louis  etc.  By.  Co.  v.  Davis,  132  Fed.  635,  638,  denying  federal  juris- 
diction over  suit  to  enjoin  state  board  from  certifying  assessment  of 
railroad  property  for  taxation  at  higher  percentage  of  actual  value  than 
other  classes  of  property,  contrary  to  state  law. 

Syl.  6  (IX,  835).    Bace  discrimination  in  juries. 
Approved  in  Kentucky  v.  Powers,  139  Fed.  454,  upholding  removal  of 
prosecution  where  accused  discriminated  against  in  selection  of  jurors. 

Syl.  7  (IX,  835).    Fourteenth  amendment — Civil  rights. 

Approved  in  Kentucky  v.  Powers,  139  Fed.  455,  upholding  removal 
of  criminal  prosecution  where  accused  discriminated  against  in  selec- 
tion of  jurors. 

(IX,  832.)  Miscellaneous.  Cited  in  Gay  v.  Thomas,  5  Okl.  27,  46 
Pac,  586,  equal  protection  does  not  make  necessary  same  local  regoUi- 
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tionaj  O'Nea  v.  State,  115  Tenn.  444,  90  8.  W.  632^  upbolding  Act* 
1901,  p.  115,  prohibiting  practice  of  medicine  without  license. 

100  U.  8.  371^399,  25  U  717,  EX  PARTE  SIEBOLD, 

SyL  1  (IX,  836).     Habeas  corpus — Conviction  under  void  act. 
Approved  in  Jamison  t.   Wimbish,   130  Fed.  36 1^  granting  habeai 

corpus  where  one  sentenced  by  police  judge  for  petty  offense  to  seven 

moDths  in  chain  gang  where  he  was  compelled  to  wear  Btripes  and  leg 

uona. 

SyL  2  (IX,  837).     Habeas  corpus — Sentence  by  inferior  court 
Approved  in  Ex  parte  Moran,  144  Fed.  601,  upholding  jurisdictioii 

of  circuit  court  of  appeals  to  inquire  into  power  of  Oklahoma  court 

to  imprison  one  convicted  of  capital  crime, 

SyL  3  (IX,  837),     Habeas  corpus  not  writ  of  error. 

Approved  in  Ex  parte  Moran,  144  Fed»  604,  denying  right  to  review 
on  habeas  corpus  validity  of  selection  of  grand  jurors  by  territorial 
court* 

SyL  4  (IX,  838).     Habeas  eorpas — Want  of  joristjlction. 

Approved  in  Ex  parte  Robinson,  144  Fed.  836,  where  circuit  court 
had  no  Jurisdiction  of  subject  matter  of  suit,  adjudication  that  one 
was  guilty  of  contempt  in  violating  injunction  isaned  therein  is  at- 
tackable on  habeas  corpus;  In  re  Burkell,  2  Alaska,  109,  habeas  corpus 
does  not  lie  where  justice  of  peace  added  *  *  at  hard  labor  * '  to  penalty^ 
where  hard  labor  not  in  fact  being  imposed. 

SyL  5  (IX,  838).     Habeas  corpns — Review  of  jurisdiction. 
Approved  in  dissenting  opinion  in  Rush  v.  Buckley,   100  Me.  339, 
61  Atl.  781,  70  L.  B.  A.  464,  majority  holding  judge  issuing  warrant 
and  officer  serving  same  not  liable  civilJy,  though  ordinance   under 
which  arrest  made  was  invalid. 

SyL  10  (IX,  840).     Act  offense  against  state  and  government. 

Approved  in  Ex  parte  Riggins,  134  Fed.  411,  member  of  mob  which 
took  negro  accused  of  crime  from  sheriff  and  lynched  him  may  bo 
indicted  for  conspiracy  under  Rev.  St.,  |g  5508,  5509. 

(IX,  836.)  Miscellaneous.  Cited  in  Hooks  v.  Aldridge,  145  Fed, 
870. 

100  XJ.  B.  399  422,  25  L.  715,  EX  PARTE  CLARKE. 

(IX,  842.)  Miscellaneous.  Cited  in  Cuyler  v.  Atlantic  A  1^.  C.  R. 
Co.,  131  Fed.  99,  releasing  on  habeas  corpus  publisher  of  newspaper 
committed  for  contempt  of  federal  court  consisting  of  editorial  erit- 
icising  official  conduct  and  integrity  of  court. 


100  U.  S.  434-482         Notes  on  U.  8.  Reportf.  950 

100  U.  8.  434-444,  25  L.  743,  GUT  v.  BALTIMORE. 

87L  1  (IX,  846).    Imposing  burdens  on  interstate  eommereo. 

Approved  in  In  re  8ydow,  4  Ariz.  210,  36  Pac.  215,  holding  valid 
Rev.  8t.,  tit.  42,  par.  2239,  |  9,  requiring  dealers  in  merchandise, 
except  agricultural  products  of  territory,  except  when  sold  hj  pro- 
ducer, to  pay  license  tax;  Commonwealth  v.  Caldwell,  190  Mass.  356, 
357,  76  N.  E.  955,  holding  void  Rev.  Laws,  c.  65,  §§  15,  16,  per- 
mitting  sales  by  peddlers  of  agricultural  products  of  United  8tates 
without  license,  but  forbidding  unlicensed  sales  of  agricultural  pro- 
ducts of  other  countries. 

100  U.  8.  446456,  25  L.  695,  CASE  v.  CITIZEN'S  BANK. 

Syl.  2  (IX,  848).    Acts  of  bank  cashier — Scope  of  authority. 

Approved  in  Qoshorn  v.  People's  Nat.  Bank,  32  Ind.  App.  432,  102 
Am.  8t.  Rep.  248,  69  N.  E.  186,  where  depositor  gave  bank  cashier 
check  with  instructions  to  remit  amount  thereof  to  trust  company  for 
deposit,  bank  is  liable  for  cashier 's  misappropriation  of  fund. 

100  U.  8.  457-482,  25  L.  593,  REMOVAL  CASES. 

Syl.  1  (IX,  849).    Removal — ^Diverse  citizenship. 

Approved  in  Sweeney  v.  Carter  Oil  Co.,  199  U.  8.  .258,  50  L.  181, 
26  Sup.  Ct.  55,  two  citizens  of  different  state  may  sue  citizen  of  third 
state  in  circuit  court  for  district  of  latter 's  residence;  Dawson  v. 
Columbia  Avenue  etc.  Trust  Co.,  197  U.  8.  181,  49  L.  716,  25  Sup.  Ct. 
420,  denying  federal  jurisdiction  over  suit  against  city  by  mortgagee 
of  waterworks  to  enforce  city's  contract  with  waterworks,  where  no 
diversity  of  citizenship  exists  between  city  and  waterworks;  Johnston 
etc.  Switch  Co.  v.  Buda  etc.  Mfg.  Co.,  148  Fed.  883,  suit  between 
corporations  of  different  states  is  removable  though  corporation  and 
individuals  who  are  citizens  of  same  state  as  complainant  are  joined 
as  defendants  with  moving  corporation,  and  second  corporation  is  mere 
stakeholder  and  individuals  are  its  officers;  Lucas  v.  Milliken,  139 
Fed.  828,  in  suit  by  stockholder  against  corporation  and  other  stock- 
holders to  prevent  deal  by  latter  to  control  corporation,  to  cancel  cor- 
poration's contract  and  substitute  another  by  which  conspirators 
would  profit,  corporation  aligned  with  complainant  for  removal  pur- 
poses in  accordance  with  interest  shown  by  bill;  Boatmen's  Bank  v. 
Fritzlen,  135  Fed.  658,  68  C.  C.  A.  288,  determining  jurisdiction  over 
controversy  over  foreclosure  of  mortgages;  Groel  v.  United  Elec.  Co., 
132  Fed.  254,  257,  261,  in  equity  suit  by  stockholder  in  own  name 
on  right  of  action  in  corporation,  latter  aligned  with  defendants 
whenever  officers  shown  to  be  opposed  to  object  sought  by  com- 
plaining stockholder,  and  when  opposition  not  shown  it  is  aligned  with 
complainant;  Laden  v.  Meek,  130  Fed.  879,  65  C.  C.  A.  361,  removal 
petition  alleging  merely  that  certain  petitioners  are  residents  of 
stats  other  than  that  of  which  plaintiff  is  citizen,  and  that  none  of 


«51 


Kotei  on  U.  S.  Eeports.  100  U.  B.  483-4J»l 


petitioners  are  reaidenti  and  citizena  of  same  state  as  plaintiff,  il 
insuMcient. 

8yl,  4    (IX,   852).     Removal   bond^Discretion   to   accept* 

Approved  iti  Mutual  Life  Ins.  Co*  v.  Langley,  145  Fed.  420,  wlier^ 

proper   petition   and   bond    for   removal   filed   in   time   with    clerk   of 

atate  court  and  certified  copy  of  record  filed  in  federal  court,  latter 

acquires  juriadiction  without  order  of  state  court  transferring  cause. 

Syl.  6   (IX,   853).     No  removal   after  trial  begun. 

Approved  in  Atlanta  etc.  Ry.  Co.  v.  Southern  Ry.  Co.,  131  Fed. 
661,  66  C,  C.  A.  601,  granting  removal  though  defendant  in  state 
court  filed  answer  and  inotioo  for  disaolution  of  ex  parte  restraining 
order,  which  motion  judge  heard  in  chambers  on  ex  parte  a£Sdavits. 

SyL  7   (IX,  853).     Removal — Cause  most  appear  to  state  court. 

Approved  in  IHinoia  Central  Ry.  Co.  v.  Jonea,  118  Ky.  165,  80  S.  W. 
436,  following  rulej  Corporation  Commission  v.  Southern  Ry*  Co.,  135 
N.  C.  Bl,  47  S.  E.  232,  removal  petition  alleging  that  proceeding  be- 
fore corporation  commission  to  compel  railroad  to  deliver  coal  cars 
to  siding  was  of  civil  nature  to  assert  right  of  commission  to  compel 
delivery  of  interstate  shipments,  and  that  matter  in  controversy  ex* 
ceeded  sum  of  $2,000,  is  iosui^cieiit. 

Syl.  9  (IX,  855),  Removal — Time  to  file  transcript. 
Approved  in  Groton  Bridge  etc.  Co.  v.  American  Bridge  Co.,  137 
Fed.  290,  under  Removal  Act  of  1888,  §  3,  it  is  sufficient  if  petition 
is  presented  to  judge  in  chambers,  with  bond,  and  after  approval  of 
bond,  petition  and  bond  are  filed  with  clerk  of  court  of  county  where 
venue  laid. 

Syl.  11  {IX,  856).     Equitable  assignments — Payment  out  of  fund. 

Approved  in  Johnston  v.  Hufif,  133  Fed.  706,  66  C,  C,  A.  534,  where 
contnit^tor  to  feed  track  gang  agreed  with  supply  house,  whereby  it  was 
to  give  him  credit,  and  he  gave  it  order  on  raOroad  for  sums  due  him, 
an  order  not  presented  till  day  prior  to  voluntary  bankruptcy,  was  pref- 
erence. 

100  U.  8.  483-401,  25  L.  628,  HAUENSTEIN  v.  LYKHAM 

SyL  1  (IX,  856).     Naturalization — ^Freaumptions. 

Approved  in  Ehrlich  v.  Weber,  114  Tenn.  717,  88  8.  W.  189,  one  born 
in  foreign  counti?,  la  presumed  to  be  alien  tbough  be  has  long  resided 
bere. 

SyL  6  (IX,  857).    Treaties  liberally  construed. 

Approved  in  In  re  Wyman,  191  Mass.  278,  77  N.  E.  380,  nnder 
Russian  treaty  of  1832,  on  death  of  Russian  subject  intestate,  Russian 
Tico*coQsul  entitled  %q  letters  in  preference  to  public  administrator* 
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8jL  7  (IX,  857).    Treaty  rights  superior  to  statatea. 

Approved  in  Dockstader  v.  Kershaw,  4  Penne.  (Del.)  400,  55  AtL 
341,  Bev.  Code  1852,  as  amended  1893,  c.  81,  §  1,  permitting  alien 
kindred  to  take  lands  under  intestate  laws  only  when  residents  of 
state  at  time  of  death  of  intestate,  violates  British  treaty  of  1900; 
In  re  Wyman,  191  Mass.  279,  77  N.  £.  380,  under  Bussian  treaty  of 
1832,  on  death  of  Bussian  subject  intestate  Bussian  vice-consul  enti- 
tied  to  letters  in  preference  to  public  administrator;  Ehrlich  v. 
Weber,  114  Tenn.  726,  88  8.  W.  192,  where  complainant  based  claim 
on  provisions  of  treaty,  not  necessary  to  make  fok'mal  claim  of  rights 
under  treaty. 

100  U.  8.  491-499,  25  L.  558,  KIBTLAND  v.  HOTCHKISS. 

Syl.  1  (IX,  858).    Federal  jurisdiction — State  taxation. 

Approved  in  8t.  Louis  etc.  By.  Co.  v.  Davis,  132  Fed.  634,  denying^ 
federal  jurisdiction  to  enjoin  state  board  from  certifying  assessment 
of  railroad  property  at  higher  percentage  of  actual  value  than  prop- 
erty  of  other  classes  is  assessed,  contrary  to  state  law. 

SyL  2  (DC,  858).    Taxation  of  debt— Situs. 

Approved  in  Oilbertson  ▼.  Oliver,  129  Iowa,  571,  105  N.  W.  1003,. 
indebtedness  to  nonresident  having  no  agent  in  state,  she  havin^^ 
evidence  of  debt,  is  not  liable  to  inheritance  tax. 

Syl.  3  (IX,  859).    State  tax  of  debts  due  by  nonresidents. 

Approved  in  Union  etc.  Transit  Go.  v.  Kentucky,  199  U.  8.  205,. 
50  L.  154,  26  Sup.  Gt.  36,  due  process  of  law  is  denied  Kentucky- 
railroad  by  tax  under  Kentucky  statute  on  its  rolling  stock  perma- 
nently located  in  other  states  and  employed  there  in  its  business; 
Qoodsite  v.  Lane,  139  Fed.  594,  under  Ohio  act  of  1890,  taxing  all 
property  in  state  and  all  moneys  and  credits  owned  by  residents, 
where  trust  estate  and  beneficiaries  are  outside  state,  and  trustee  dici 
not  act  such  in  Ohio,  though  he  resided  there,  estate  not  taxable; 
Kingsley  v.  Merrill,  122  Wis.  201,  99  N.  W.  1049,  67  L.  B.  A.  200,. 
upholding  Bev.  St.  1898,  §  1036,  making  debts  due  from  solvent 
debtors  subject  to  taxation. 

100  U.  8.  500-507,  25  L.  763,  PABISH  v.  UNITED  STATEa 
Syl.  2  (IX,  860).  Damages  for  breach  of  contract. 
Approved  in  Choctaw  etc.  B.  B.  Co.  v.  Jacobs,  15  Okl.  500,  82 
Pac.  504,  determining  damages  in  action  against  railroad  for  delay  in 
delivering  freight;  Tootle  v.  Kent,  12  Okl.  691,  73  Pac.  315,  deter- 
mining damages  to  merchant  for  wrongful  acts  of  partner  directly 
causing  closing  of  store  by  virtue  of  fraudulent  chattel  mortgage. 

100  U.  8.  508-514,  25  L.  631,  UNITED  STATES  v.  BOWEN. 

Syl.  2   (IX,  860).     Construction  of  Be  vised  Statutes. 

Approved  in  Benson  v.  Henkel,  198  U.  S.  13,  49  L.  923,  25  Sup.  Ct. 
569,  District  of  Columbia  is  district  of  United  St«,tes  within  Bev. 
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St,  §  1014,  authorizing  removal  for  trial  of  person  charged  with 
offense  against  United  States  to  federal  district  where  trial  to  bo 
hadi  United  States  v.  Raisch,  144  Fed.  490,  Eev.  St,,  §  5424,  prohibita 
felonious  making  of  ecrtificate  of  naturalization  by  peraon  other  than 
person  applying  to  be  admitted  a  citizea  or  appearing  as  witness  for 
such  persoo;  Schmidt  v.  United  States,  133  Fed.  261,  66  C,  C.  A. 
389,  one  knowingly  swearing  falsely  to  material  fact  in  naturalization 
proceedings  in  state  court  may  be  indicted  and  punished  for  perjury 
in  federal  court,  under  32  Stat.  1222,  §  39;  United  States  v.  i'ork, 
131  Fed.  32S,  Key.  St.,  §  5424^  did  not  include  uttering  of  forged 
naturalization  certificate  by  person  other  than  one  applying  therefor 
or  appearing  as  witneaa  for  person  so  applying;  Holland  v.  Webster, 
43  Fla.  91,  29  So.  627,  under  Eev.  St.,  §§  1279,  1462,  supreme  courE 
must  entertain  motion  to  quash  appeal  taken  merely  for  delay,  though 
case  not  reached  for  final  hearing  on  docket;  Trustees  of  American 
Bank  v.  McComb,  105  Va,  47g,  54  S.  E.  16,  under  Acta  1897-98,  pp. 
896,  910,  c.  866,  trustee  under  deed  of  trust  for  creditors  is  bolder 
In  due  course. 

Distinguished  in  Clagetc  v.  Duluth  Township,  143  Fed.  826,  Minn. 
Gen.  St  1878,  preparation  and  publication  of  which  authorised  by 
Jegislature,  and  which  waa  made  competent  evidence  of  laws  of 
state,  being  private  compilation,  when  verity  thereof  i»  questioned, 
court  looks  to  original  enactments. 

100  U.  S.  514-535,  25  L.  699,  MOUNT  PLEASANT  v,  BECK  WITH. 

Syl,  1  (IX,  862).     Modification  of  municipality's  powers. 

Approved  in  Worcester  v.  Worcester  etc.  St.  Ey.  Co.,  196  U.  9. 
550,  49  L.  596,  25  Sup.  Ct.  327,  city  cannot  invoke  federal  constitu- 
tion contract  clause  against  abrogation  by  state  law,  with  consent  of 
railroad,  of  provisions  of  contract  between  company  and  city  with 
reference  to  paving  of  streets;  Folsom  v.  Greenwood  Co.,  137  Fed. 
450,  69  C.  C.  A.  473,  where  statute  incorporated  township  to  enable 
people  to  issi^e  railroad  aid  bonds,  and  provided  that  county  auditor 
and  treasurer  should  assess  taxes  to  pay  bonds,  state  could  not  de- 
prive bondholder  of  such  remedy  unless  equally  efBcacious  remedies 
substituted;  Ex  parte  Folsom,  131  Fed.  504,  where  S.  C.  act  1882, 
chartering  railroad  authorized  townships  to  issue  aid  bonds  and  au- 
thorized county  auditor  and  treasurer  to  assess  and  collect  taxes  to 
pay  bonds,  constitutional  amendment  abolishing  corporate  existence 
of  townships  which  had  issued  bonds  was  void;  Chicago  v.  Cicero, 
210  111.  294,  71  N.  E.  358,  upholding  Laws  1903,  p.  113,  §  1,  enlarging 
corporate  limits  of  sanitary  district  created  by  Kurd's  Bev.  St. 
1901,  p.  347,  §  26;  Attorney  General  v.  Springwells  Tp.,  143  Mich. 
534,  107  N.  W.  91,  upholding  Loc.  Acts  1905,  p.  1068,  No.  627,  pro- 
viding for  annexation  of  territory  to  Detroit j  Van  Cleve  v.  Passaic 
Valley  Sewerage  Commrs.,  71  N.  J.  L.  198,  58  Atl.  577,  upholding 
«ct  of  1903  t«  relieve  from  pollution  ttreama  within  Passaic  Valley 
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Bowerage  district;  In  re  School  Committee,  26  B.  L  166,  58  Atl.  628, 
Pab.  Laws  1903,  p.  33,  c  1101,  abolishing  school  districts  and  vesting 
property  thereof  in  towns,  does  not  violate  contract  danse  of  con- 
stitution; Lincoln  Co.  v.  Brock,  37  Wash.  17,  79  Pac.  478,  connty 
is  municipal  corporation  within  Const.,  art.  1,  §  16,  prohibiting  appro- 
priation of  right  of  way  for  use  of  corporation,  other  than  municipal, 
until  compensation  made.    See  97  Am.  St.  Bep.  349,  note. 

Distinguished  in  Folsom  v.  Greenwood  Co.,  130  Fed.  733,  county 
which  can  levy  taxes  only  for  specified  purposes  is  not  liable  for 
bonds  issued  before  county  created  by  township  which  was  at  time 
body  corporate  of  another  county,  but  which,  since  its  annexation 
to  new  county,  has  been  dissolved. 

Syl.  4  (IX,  863).    Division  of  municipalities— Debts. 

Approved  in  Graham  v.  Folsom,  200  U.  S.  253,  50  L.  469,  26  Sup. 
Ct.  245,  county  auditors  and  treasurers  who  are  instruments  employed 
by  legislature  to  assess  and  collect  taxes  may  be  compelled  by  man- 
damus to  levy  tax  to  pay  judgment  on  township  bonds  whose  cor- 
porate existence  abolished;  Gamble  v.  Bural  Independent  School  Dist., 
146  Fed.  119, 120,  under  Iowa  Code  1873,  §  1715,  providing  for  division 
of  assets  and  liabilities  on  division  of  school  district,  suit  by  bond- 
holder of  district  which  has  ceased  to  exist  by  reason  of  division  of 
territory  into  new  districts,  to  enforce  payments  by  new  districts,  is 
within  federal  equity  jurisdiction;  Planters'  etc.  Bank  v.  Huiett  Tp., 
132  Fed.  628,  fact  that  township  after  it  issued  bonds  was  transferred 
from  old  county  and  included  in  new  county  does  not  affect  liability 
of  people  or  property  therein  for  payment  of  bonds;  Taylor  v.  Pine 
Grove  Tp.,  132  Fed.  567,  where,  after  issuance  of  bonds  by  town- 
ship, all  but  small  part  of  it  included  in  new  county,  and  its  boun- 
daries changed  so  as  to  include  new  territory,  all  territory  and  prop- 
erty therein  became  liable  for  bonds;  Pepin  Tp.  v.  Sage,  129  Fed. 
659,  64  C.  C.  A.  169,  applying  rule  where  special  act  creating  village 
repealed;  Shoshone  County  v.  Thompson,  11  Idaho,  143,  81  Pac.  76, 
under  act  of  1903,  annexing  portion  of  Shoshone  county  to  Nez 
Perce  county,  tax  sale  certificates  and  tax  deeds  and  property  acquired 
thereunder,  as  well  as  delinquent  taxes,  belong  to  former  county; 
Commrs.  Greer  Co.  v.  Clarke,  12  Okl.  211,  70  Pac.  211,  holding  Greer 
county,  Oklahoma,  liable  for  debts  of  territory  formerly  known  as 
Greer  county,  Texas,  which  territory  was  decided  to  be  in  Oklahoma; 
School  Dist.  No.  76  v.  Capitol  Nat.  Bank,  7  Okl.  50,  54  Pac.  811, 
holder  of  school  warrants  drawn  by  county  clerk  on  county  treasurer 
under  school  law  of  1890,  to  be  paid  out  unappropriated  moneys 
of  separate  school  fund,  cannot  sue  township  or  school  districts  cre- 
ated out  of  township;  City  of  Guthrie  v.  Wylie,  6  Okl.  66,  55  Pac. 
105,  provisional  city  of  Guthrie  not  being  de  facto  municipality,  its 
successors  are  not  liable  on  its  contracts;  City  of  Guthrie  v.  Territory, 
1  Okl.  202,  31  Pac.  194,  11  L.  B.  A.  418,  fact  that  village  corporation 
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lias  changed  into  city  since  liability  of  village  for  debts  of  provisional 
organization  fixed  by  legislation  does  not  relieve  city  from  liability 
for.  debts. 

Diatingniahed  in  Wichman  v,  Placerville,  147  Cal.  164,  81  Pac, 
538,  where  eit^'  authorized  by  Bpecial  statute  to  issue  bonds  for  relief 
of  fire  depiirtment,  and  its  former  charter  repealed  and  new  charter 
adopted  containing  no  such  authority,  subsequent  issue  of  bonds  under 
old  act  was  void. 

100  U.  S.  539*547,  25  L,  705,  PEOPLE  v.  WEAVER. 

Syl.  2  (IX,  865).     State  tax  on  national  bank  shares. 

Approved  in  Douglas  Park  Jockey  Club  v.  Grainger,  146  Fed.  417, 
liolding  valid  Keutucky  act  of  1906^  regulating  racing;  Consolidated 
<;ias  Co.  V,  Mayor  etc.  of  Baltimore,  101  Md.  55S,  109  Am,  St.  Bep. 
59S,  61  Atl.  538,  1  U  B.  A.  (N.  S.)  263,  holding  void  assessment  of 
street  easements  of  gas  company  arbitrarily  fixed  at  sum  nearly 
million  dollars  in  excess  of  corporation's  capital  stock,  and  same 
afterward  reduced  by  deduction  of  inflated  valuation  of  corporation's 
personalty  and  residuum  divided  by  two;  Ankeny  v.  Blakley,  44  Or, 
86,  74  Pac.  488,  holding  assesHment  of  national  bank  stock  not  so 
-excessive  as  compared  with  assessment  on  other  moneyed  capital  as 
to  amount  to  discrimination;  dissenting  opinion  id  Kingsley  v.  Mer- 
rill, 122  Wis.  205,  99  N.  W.  1050,  67  U  R.  A.  200,  majority  upholding 
Rev.  St,  1898,  §  1036,  taxing  debts  due  from  solvent  debtors. 

Distinguished  in  dissenting  opinion  in  San  Francisco  Nat.  Bank  v« 
Dodge,  197  U.  S.  Ill,  113,  49  L.  687,  688,  25  Sup.  Ct  384,  majority 
holdmg  discrimination  against  national  banks  and  in  favor  of  state 
lianks,  results  from  taxation  of  national  bank  shares,  under  Cal,  PoL 
^;ode,  §§  3608-3610,  at  market  valiie,  while  franchises  not  included 
in  taxing  state  bank's  property. 

(IX,  865.)  Miscellaneous.  Cited  in  Delaware  etc,  B.  B.  Co.  v. 
Pennsylvania,  198  U.  S,  352,  49  U  1081,  25  Sup.  Ct  669,  supreme 
«ourt  is  concluded  by  state  court's  construction  of  state  statute. 

100  U.  B.  548-563,  25  U  710,  NEWTON  v.  MAHONTNG  CO.  COM- 
MISSIONERS. 

Syl.  1  (IX,  869).     Legislature  may  abolish  office. 

Approved  in  McGovern  v.  Mitchell,  78  Conn.  553,  63  Atl.  439, 
upholding  act  of  1905,  increasing  salaries  of  judges  of  supreme  court 
of  errors  and  of  superior  court,  act  to  take  effect  from  its  passage; 
Mial  V,  Ellington,  134  N.  C.  142,  46  S.  E,  964,  65  K  B,  A.  697,  hold- 
ing road  supervisor  appointed  for  definite  term  under  act  of  legis- 
lature deprived  of  office  by  subsequent  statute  abolishing  office; 
dissenting  opinion  in  Territory  v.  Albright,  12  N.  M.  318,  78  Pae, 
212,  majority  holding  assessor  appointed  pursuant  to  amendment  of 
1903  to  BernadiUo  county  division  act,  prior  to  dirision  act  takinff 
effect,  not  entitled  to  office. 
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8jl.  2  (IXf  869).     Contracts — ^Laws  regulating  government. 

Approved  in  Mial  v.  Ellington,  134  N.  C.  165,  46  S.  £.  972,  65 
L.  B.  A.  697,  holding  road  snpervisor  appointed  for  definite  term 
under  statute  deprived  of  office  by  subsequent  statute  abolishing  office; 
State  V.  Irvine,  14  Wyo.  387,  84  Pac.  106,  where  state  passed  act 
creating  agricultural  college,  which  was  public  corporation,  fact 
that  property  devised  in  trust  for  its  benefit  did  not  preclude  repeal 
of  incorporating  act. 

Syl.  3  (IX,  870).    Prior  cannot  bind  later  legislature. 

Approved  in  Lang  v.  Lutz,  180  N.  Y.  259,  73  N.  E.  26,  where  debt 
of  corporation  was  created  in  1900,  right  of  creditor  to  enforce  stock- 
holder's liability  in  1902,  given  by  Laws  1892,  p.  1841,  c.  688,  was 
governed  by  such  act,  and  not  by  Laws  1901,  p.  971,  c.  354;  State 
V.  Irvine,  14  Wyo.  375,  84  Pac.  101,  Wyoming  Agricultural  College 
incorporated  by  act  of  1891  was  public  corporation  whose  charter 
state  could  repeal  by  subsequent  statute. 

Syl.  4  (DC,  870).    State  contracts — Nothing  conceded. 

Approved  in  Knoxville  Water  Co.  v.  Knoxville,  200  U.  8.  35,  50 
L.  359,  26  Sup.  Ct.  224,  municipal  grant  of  waterworks  franchise  does 
not  impliedly  devest  municipality  of  power  to  construct  own  water- 
works; Story  V.  Woolverton,  31  Mont.  354,  78  Pac.  590,  act  of  Con- 
gress of  1891,  granting  Montana  one  section  of  land  of  former 
military  reservation  to  be  selected  ''so  as  to  embrace  buildings  and 
improvements  thereon,"  did  not  grant  use  of  water  of  stream  from 
which  government  had  taken  water  by  means  of  ditch  across  other  lands 
to  lands  granted. 

(IX,  869.)  Miscellaneous.  Cited  in  Humphrey  v.  Humphrey,  115 
Mo.  App.  363,  91  S.  W.  405,  determining  domicile  of  party  to  divorce. 

100  U.  S.  564-571,  25  L.  735,  MEEKS  v.  OLPHEBTS. 

Syl.   2    (IX,  871).    Limitations  against  cestuL 

See  104  Am.  St.  Bep.  751,  note. 

Syl.  3   (IX,  871).     Limitation  against  administrator  bars  heir. 

Approved  in  Williamson  v.  Beardsley,  137  Fed.  471,  69  C.  C.  A. 
615,  three  year  limitation  prescribed  by  Utah  Bev.  St.  1898,  §  2870, 
within  which  action  may  be  brought  by  one  claiming  under  decedent 
to  set  aside  probate  sale,  runs  during  minority  of  complainant. 

100  U.  S.  578-584,  25  L.  618,  DICKEBSON  v.  COLGBOVE. 

Syl.  1  (IX,  872).     Estoppel  by  conduct  or  words. 

Approved  in  Cheatham  v.  Edgefield  Mfg.  Co.,  131  Fed.  120,  fol- 
lowing rule;  Marine  Iron  Works  v.  Wiess,  148  Fed.  154,  155,  deter- 
mining extent  of  estoppel  where  plaintiff  for  whom  defendant  con- 
tracted to  build  boat  of  specified  draft  was  present  during  building 
and  obtained  knowledge  that  boat  would  exceed  draft,  but  did  not 
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annoiitice  intention  to  reject  boat^  but  made  suggestions  as  to  con- 
struction; Anderson  v,  Messinger,  146  Fed.  948,  determining  effect 
of  estoppel  on  void  acta  of  trustee;  Wiser  v,  Lawleri  7  Ariz.  IftS,  62 
Pac.  701  p  boldiog  where  defendant  contracted  for  sale  of  mine  in 
installments,  reserving  title  until  full  payment,  and  purchasers  as- 
signed interest  to  corporation  which  defaulted  in  installment,  de- 
fendant not  estopped  to  assert  title  by  becoming  party  to  fraud- 
ulent prospectus  issued  by  company;  Dover  v.  Pittsburg  Oil  Co., 
143  Cal.  505,  77  Fac.  406,  where  owner  of  stock  certiicates  ratified 
indorsement  thereof  in  his  name  by  ostensible  agent  and  informed 
corporation  secretary  indorsement  was  all  right,  he  is  estopped  to  deny 
agency  as  against  bona  fide  transferees  for  %^alue;  Holt  v.  King,  54 
W.  Va.  447,  47  S*  E,  365,  where  holder  of  vendor's  lien  of  land  sold 
for  taxes  proposed  to  redeem,  and  purchaser  played  subsequent  lienor 
and  vendor's  lienor  against  each  other,  and  purchaser  secretly  sells 
sheriff's  certificate  to  subsequent  lienor,  latter  eojoined  from  obtain- 
ing deed. 

Syl.  2  (IX,  874]*  Estoppel  In  pais  as  defense  at  1aw« 
Approved  in  Campbell  v.  Golden  Cycle  Mia.  Co,,  141  Fed.  616, 
estoppel  in  pais  forms  no  basis  for  prohibition  of  actions  of  ejectment 
and  conversion;  South  Penn,  Oil  Co,  v.  Calf  Creek  Oil  etc.  Co.,  l4i/ 
Fed.  514,  where  actions  by  owner  of  land  and  lessee  pending  against 
defendant  for  taking  oil  from  land  and  rights  of  plaintiffs  under 
lease  as  between  themselves  are  indefinite,  and  defense  to  both  actions 
is  estoppel  in  pais,  equity  has  juriadiclion  over  action"  by  defendant 
against  both  defendants  to  determine  entire  controversy;  Anglo- 
American  Land  etc,  Co.  v.  Lombard,  132  Fed*  733,  68  C.  C.  A,  89, 
in  federal  action  at  law  to  enforce  stockholder *s  liability,  defendant 
cannot  sot  off  indebtedness  from  corporation  to  him;  Hoge  v.  Fidelity 
Loan  &  Trust  Co.,  103  Va,  11,  48  S.  E,  495,  applying  rule  in  amt  to 
enjoin  judgment  at  law. 

SyL  3  (IX,  874).    Ejectment  on  title  by  estoppel. 

Approved  in  Linton  v.  Heye,  69  Neb,  455,  lU  Am.  St  Bep,  559, 
95  N.  W,  1041,  statute  of  limitatione  respecting  actions  for  recovery 
of  realty  does  not  deprive  owner  of  property  without  du©  process  of 
law  J  Wilson  v.  Braden,  56  W.  Va.  376,  107  Am.  St.  Bep.  930,  49  8.  E, 
411,  determining  whether  party  had  had  open,  adverse,  continuous, 
and  exclusive  possession  under  color  of  title  for  statutory  period* 

SyL  4  (IX,  875).     Quitclaim  grantee — ^Bona  fide  purchaser. 

Approved  in  Whitney  r.  Dewey,  10  Idaho,  657,  80  Pac.  1123,  69 
L.  B.  A.  572,  following  rule. 

106  IT,  S.  605-613,  25  L.  892,  SHAW  ▼.  LITTLE  BOCK  ETC.  B.  B. 
CO. 

Byl.  1   (IX,  877),     Mortgage  trustee  represents  bondholders. 

Approved  in  National  Salt  Co.  v.  Ingraham,  143  Fed.  810,  deter- 
mining effect  of  judgment  against  trustee  as  against  holder  of  eei» 
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tiileata  of  indebtedneis;  la  re  Kennejr  Co.,  136  Fed.  455,  where  ered- 
itore  of  bankmpt,  prior  to  bankniptej,  anigned  elmins  to  eommitte* 
in  trott  to  bo  J  bankrapt's  propertj  and  sell  eame  for  tbeir  beaeflt, 
tbey  eould  aot  prove  equitable  intereet  ae  elaime  agaiaet  bankrupt 
cetote;  Indiutrial  ete.  Tmet  ▼.  Tod,  180  K.  Y.  226,  78  N.  E.  10, 
wkere  bondholdere  of  iaiolTeiit  railroad  created  reorganiiatioB  eom- 
nittee,  whieh  wae  to  adopt  reorganisation  plan,  and  wkoee  eonetme- 
tion  of  reorganisation  wae  to  be  final,  bondholder  deprived  of  right 
to  withdraw  bonde  hj  eonstmetion  of  committee  could  recover  dara- 
agee  of  committee;  Virginia  etc  Power  Co.  v.  Ileher,  lOi  Ta.  185, 
186,  51  8.  E.  808,  denjing  right  to  stockholderi  to  lue  for  appoint- 
ment of  receiver  where  one  penon  controlled  majority  of  etock  and 
elected  hie  own  directors,  who  colluded  with  him  in  q^liation  of  cor- 
poration's propertj. 

8jL  8  (IX,  878).    Majoritj  bondholders  govern. 

Approved  in  Bowling  Green  Trust  Co.  v.  Virginia  etc.  B.  Co.,  18t 
Fed.  924,  refusing  individual  holders  of  minoritj  of  railroad  bonds 
to  intervene  in  foreclosure  to  displacement  of  trustee  who  has  sued 
on  requeet  of  majoritj,  where  onlj  objection  is  that' trustee  is  un- 
suitable to  conduct  suit  because  certain  directors  are  bondholders. 

87L  4  (IX,  878).    BaUroad  mortgagee — ^Loan  to  complete  road. 

Distinguished  in  Cochran  v.  Pittsburg  etc  B.  Co.,  150  Fed.  682, 
upholding  right  of  bondholder  to  foredoee  where  request  to  trustee 
1^  majoritj  bondholders  is  impossible,  and  trustee  is  antagonistic  to 
foreclosure  by  reason  of  interest  in  second  mortgage 

100  XJ.  8.  617-620,  25  L.  769,  KIDD  v.  JOHNSON. 

8jl.  1  (IX,  879).    Trademark  not  salable. 

Approved  in  Bulte  v.  Igleheart  Bros.,  137  Fed.  499,  70  C.  C.  A* 
76,  assignment  of  flour  trademark, .  disaBSociated  from  business  in 
which  it  was  used,  is  void. 

Syl.  8  (IX,  879).    Sale  of  trademark  with  business. 

Approved  in  Lea  v.  New  Home  etc.  Mach.  Co.,  139  Fed.  734,  con- 
tract purporting  to  license  use  of  trade  name  for  sewing-machine,, 
being  void,  will  not  support  action  for  reserved  royalties  where  only 
thing  granted  is  right  to  sell  machines  made  hj  defendant,  with  which 
plaintiff  has  had  no  connection;  Griggs  v.  Erie  Preserving  Co.,  131 
Fed.  362,  construing  instrument  as  assignment  of  exclusive  owner- 
ship and  goodwill  in  trademarks  in  certain  states,  so  as  to  entitle 
assignee  to  enjoin  infringement;  Falk  v.  American  ete.  Trading  Co., 
180  N.  Y.  450,  105  Am.  St.  Eep.  778,  73  N.  E.  240,  where  owner  of 
trademark  used  to  distinguish  one  cigar  from  another  transferred  it 
detached  from  business  in  which  it  had  been  used,  transferee  cannot 
enjoin  its  use  by  another. 
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100  U.  S.  C21  629,  25  K  607,  WILLS  v.  EUSSELU 

8yL  3   (IX^  881).     Latitude  in  cross-ezamination. 

Approved  in  dissenting  opinion  in  Keaurrection  Gold  Min.  Co.  T. 
Fortune  Gold  Min,  Co.,  129  Ped.  682,  688,  64  C.  C,  A.  180,  majority 
bolding  it  reversible  error  to  reatriet  cross-examination  because  croaa- 
examiner  could  call  witness  or  other  witnesses  to  prove  facta  he  seeks; 
Balliet  V.  United  States,  129  Fed.  696,  64  C,  C.  A.  201,  arguendo. 

100  U.  8.  630-643,  25  L.  713,  NATIONAL  SAVING  BANK  T,  CRESS- 
WELL. 

Syl.  1  (IX,  881) »    Sale  of  encumbered  property — ^Priorities. 

Approved  in  Neely  v,  Willinnis,  149  Fed.  64,  where  owner  of  Bep- 
arate  tracts  devised  them  together,  charged  with  annuities,  and 
devisee  sold  them  to  different  purchasers  by  warranty  deeds,  last 
grantee  who  had  procured  release  of  annuities  could  not  enforce 
contribution  from  prior  purchasers,  but  could  deduct  entire  expendi- 
ture fram  deferred  purchase  money  payment  due  grantor. 

100  U.  S.  671,  672,  25  L.  738,  BURNS  v.  MEYEE. 

Syl.  1  (IX,  884),     Infringement  of  patent. 

Cited  in  Columbus  Chain  Co.  t«  Standard  Chain  Co.,  148  Fed.  625, 
arguendo. 

100  U.  S.  676-679,  25  L.  754,  HOWE  MACHINE  CO.  v.  GAGE, 

Syl.   1    (IX,   884).    Peddler's  lieense— Commerce. 

Approved  in  Bacon  v.  Locke,  42  Wash.  217,  219,  S3  Pac.  722, 
holding  vojd  Laws  1905,  pp,  372,  373,  imposing  license  tax  on  peddlera 
by  sample  after  shipment   to   state. 

Syl.  2   (IX,  886).     Peddler's  license. 

Approved  in  Kehrer  v.  Stewart,  197  U,  S.  66,  49  L.  667,  25  Sup. 
Ct,  403,  upholding  Georgia  act  of  1900,  imposing  tax  on  resident  man- 
agers of  nonresident  meat-packers;  Bacon  v.  Locke,  42  Wash.  218,  83 
Pac.  722,  holding  void  Laws  1905,  pp.  372,  373,  impoeiog  license  tax  on 
peddlers  by  sample  after  shipment  to  state. 

Distinguished  in  Wrought  Iron  Range  Co.  v.  Campen,  135  N.  C. 
ri23,  47  S.  E.  664,  holding  void  Revenue  Act  1903,  §  36,  imposing 
license  tax  on  stove  peddlers,  in  so  far  as  applied  to  sales  by  sample 
of  goods  made  in  another  state  and  delivered  in  original  package, 

100  U.  8.  686-693,  25  L.  766,  FIRST  NATIONAL  BANK  T.  BURK- 
HAEDT. 

Syl.  2  (IX,  838),     Checks  received  as  deposits. 

Approved  in  Talbott  v.  Metropolitan  Life  Ina.  Co.,  142  Fed.  699, 
where  general  agent  authorized  to  accept  renewal  premiuRiB  within 
thirty  days  after  duo,  sent  bill  to  bank,  and  insured  gave  bank 
draft  on  third  party,  which  gave  him  receipted  biH,  and  drew  own 
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draft  in  favor  of  agent,  bat  insured 'i  draft  dishonored,  qnestion  of 
payment  of  preminm  was  for  jury;  Parkes  v.  Bryant,  142  Ala.  629, 
38  So.  181,  in  action  on  bond  of  receiver  in  chancery  for  moneys 
received  by  him,  plea  that  money  received  by  predecessor  who  gave 
him  check  for  it,  which  he  deposited  in  bank  as  register  and  bank 
failed,  is  insufficient;  National  Bank  of  N.  J.  v.  Berrall,  70  N.  J.  L. 
760,  103  Am.  St.  Bep.  821,  58  AtL  190,  66  L.  B.  A.  599,  where  payee 
of  check  indorsed  it  generally  and  deposited  it  in  his  bank,  which 
forwarded  it  to  drawee  bank  for  collection,  and  latter  paid  it  by 
mistake,  drawee  bank  cannot  recover  of  payee;  Winfield  Nat.  Bank 
V.  McWilliams,  9  Okl.  509,  60  Pac.  233,  where  bank  receives  from 
correspondent  a  check  indorsed  in  blank,  and  permits  existing  indebt- 
edness to  remain  unpaid  by  reason  thereof,  it  is  entitled  to  pro- 
ceeds against  real  owner,  though  check  not  actually  collected  until 
after  failure  of  transmitting  bank. 

Syl.  5  (IX,  889).    Usage  does  not  make  contract. 

Approved  in  Moore  v.  United  States,  196  U.  S.  166,  49  L.  433,  25 
Sup.  Ct.  202,  custom  existing  in  San  Francisco  between  shippers  and 
ship  owners  requiring  consignee  to  designate  berth  for  discharge  of 
cargo  does  not  prevail  over  contract  to  deliver  coal  on  wharf  to 
quartermaster  at  Honolulu,  where  different  custom  prevails;  Lillard 
V.  Kentucky  Dist.  etc.  Co.,  134  Fed.  174,  67  C.  C.  A.  74,  admitting 
evidence  of  custom  to  show  contract  to  deliver  distillery  slop  at 
cattle-feeding  lot  supplied  by  distiller  contemplated  lot  should  be  sup- 
plied by  distillery  with  pens  equipped  with  pipes  and  troughs; 
McSherry  v.  Blanchfield,  68  Kan.  312,  75  Pac.  122,  refusing  evidence 
of  custom  among  elevator-men,  in  suit  for  its  value,  by  owner  of 
wheat  deposited  in  warehouse  under  express  contract,  which  ware- 
housemen sold. 

100  U.  S.  693-699,  25  L.  761,  MANNING  v.  JOHN  HANCOCK  MUT. 
LIFE  INS.  CO. 

Syl.  3  (IX,  889).     Evidence— Presumptions  of  fact. 

Approved  in  Vernon  v.  United  States,  146  Fed.  125,  holding  circum- 
stantial evidence  herein  insufficient  in  prosecution  for  bribery  of  gov- 
ernment official,  to  warrant  finding  that  defendant  promised  or  gave 
money  to  officer  to  influence  official  action;  United  States  etc.  Guaranty 
Co.  V.  Des  Moines  Nat.  Bank,  145  Fed.  279,  applying  rule  in  action  on 
Indemnity  bond  of  bank  teller;  Fidelity  &  Casualty  Co.  v.  Bank  of 
Timmonsville,  139  Fed.  105,  where  cashier's  bond  given  March  7,  1901, 
only  covered  acts  committed  during  its  currency  and  within  twelve 
months  prior  to  discovery  of  default,  it  did  not  cover  larceny  of  coin  de- 
posited May  19,  1900,  but  not  found  in  bank's  vault  on  his  absconding 
in  August,  1901 ;  State  v.  Kelly,  77  Conn.  271,  58  Atl.  707,  where  defend- 
ant accused  of  poisoning  wife  and  claimed  suicide,  evidence  that  at  times 
wif  0  seemed  despondent  and  said  she  had  stomach  trouble  and  had  no  ds> 
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sire  to  live  is  too  remote;  Young  v.  Montgomery,  161  lod,  70,  67  N.  E, 
685,  appljing  rule  in  will  contest  to  evidezioe  of  midue  influence. 

Distinguished  in  Western  Travelers*  Ace.  Assn.  v.  Holbrook,  &5  Neb. 
472,  91  N*  W.  277,  where  circumstantial  evidence  shows  that  one  has  been 
injured  by  fall  from  dangemua  height,  it  is  presunjed  tbat  fall  was 
accidental. 

100  U.  a  699-704,  25  U  750,  FIBST  NATIONAL  BANK  ▼.  GRAHAM. 

SyL  2  (IX,  889),  Corpomtion  ^s  torts— Ultra  Vires, 
Approved  in  Stewart  v.  Wright,  147  Fed.  327,  32S,  permitting  recovery 
from  hunk  of  money  lost  on  fako  footrace  by  one  given  double  cross 
where  bank  officials,  knowing  of  fraud,  recommended  fakir  as  man  of 
standing;  Johnston  etc.  Hat  Co.  v.  National  Bank,  4  Okl.  26,  44 
Pac.  194,  holding  bank  liable  for  fraudulent  acts  of  manager  in  entering 
into  conspiracy  whereby  fraudulent  chattel  mortgage  made  to  bank  by 
mercantile  firm;  Metropolitan  Stock  Kxt^baoge  v.  Lyndonville  Nat.  Bank, 
76  Yt.  30S,  57  Atl.  102,  in  action  against  national  bank  for  breach  of 
contract,  plea  that  defendant  was  national  bank  and  bad  no  authority 
to   carry  out   contract  ji  good. 

Syl.  3  (IX,  891).     National  Bank  failure — Special  deposits. 
Approved  in  Hobbs  v.  Boatright,  195  Mo,  729,  93  S.  W.  040,  where 
bank  cashier  assisted  conspirators  in  defrauding  stranger  by  fake  foot- 
race by  permitting  use  of  bank  for  transferance  of  money,  bank  and 
cashier  are  liable  to  stranger. 
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101  V.  S.  16-22,  25  U  980,  BOWBITCH  v.  BOSTON, 

SyL  1    (IX,  895).    Direction  of  verdict. 

Approved  in  Parks  v.  Southern  Ry,  Co.,  143  Fed.  277,  after  plaintiff's 
evidence  introduced,  court  may  deny  plaintiff  motion  to  take  nonsuit  and 
direct  verdict  for  defendant;  Gunn  v.  Union  B.  R.  Co.,  27  R.  I.  327,  62 
Atl.  121,  upholding  Gen.  Laws,  1S96,  c.  251,  §  11,  authorizing  supremo 
court  to  direct  judgment  without  further  jury  trial. 

Sy].  2   (IX,  895).     Beatruction  of  property  to  check  flre. 

Approved  in  Moyer  T.  Peabody,  148  Fed.  876,  where  governor  declares 
state  of  insurrection  and  calls  out  militia  to  restore  order,  officers  thereof 
arresting  one  for  taking  part  in  insurrection  are  not  civilly  liable  for 
unintentional  error, 

101  U.  S.  22-33,  25  L.  989,  MISSOURI  v.  LEWIS. 

Syl.  1  (IX,  896).     Equal  protection— Fourteenth  amendment. 

Approved  in  McKinster  v.  Sager,  163  Ind.  681,  106  Am.  St.  Rep.  268, 
72  N.  E.  858,  68  U  E.  A.  273,  holding  void  act  of  lUUS,  making  sales  bj 
61 
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meKhant  of  rnnj  of  ttoek,  mvo  in  nsiiml  eoone  of  tnde,Told  as  to  eertalBi 
ereditoHy  nnl—  eertaia  eoaditiona  eompliod  with;  8d]era.T.  BMjm,  Itt- 
lad.  485,  72  K.  E.  124,  holdiag  Toid  aet  of  1001,  da^triag  iRoid  a» 
agaiatt  eioditon  lalai  of  portioa  of  itoek  of  ambaadlaa  otharwlaa 
thaa  ia  ordiaaxy  ooone  of  trada  laltm  eartaia  eoadiUoaa  obterrad; 
Poopla  T.  Shakir,  186  Mich.  105,  08  N.  W.  088,  and  Ptopla  ▼•  Bobiamv 
185  MidL  518,  08  N.  W.  12,  both  apholdiag  aet  of  1800,  roqairiag^ 
droggisti  ia  local  optioa  eonatiM  to  tUb  with  pfoaecutiag  attoraqr  awona 
report  of  liquors  iold;  diweatiag  opiaioa  ia  Wright  t.  Hart,  182  K.  T- 
858,  75  N.  E.  414^  2  L.  &  A.  (N.  &)  888,  majori^  holdiag  void  aet 
of  1002,  makiBg  Toid  as  to  creditors  sales  of  stock  of  merchandise  i» 
balk  without  compljing  with  certaia  coaditioas. 

87L  2  (DC,  807).    Equal  protectioa— Judicial  proeeduia. 

Approved  ia  Gardner  t.  Michigan,  100  U.  &  888,  50  L.  217,  26  Sop. 
Ct  106,  Mich.  Pub.  Acts  1808,  p.  887,  as  amended  in  1805,  providing  that 
JU17  lists  be  made  up  bf  jurj  commissioners  appointed  bf  governor,, 
does  not  denj  equal  protectioa  to  litigants  of  Wajne  county;  Cinein- 
aati  Street  B.  Go.  t.  SneU,  108  U.  &  86,  48  L.  607,  24  Sup. 
Ct  810,  upholding  Ohio  Bev.  8t,  8  5030,  providing  for  change  of 
vanue  for  local  prejudice  where  opposito  partj  is  corporation  with  more 
thaa  fiftj  stockholders,  though  corporatioa  denied  privilege;  In  r» 
Fin^y,  1  OaL  App,  210,  81  Pae.  1046,  upholding  Penal  Ck>de,  8  246,  im- 
posiag  death  penalty  on  life  tormer  in  state,  prison,  who,  with  malie» 
aforethought,  commits  assault  with  deadly  weapon. 

BfL  8  (IX,  807).    Fourteenth  amendment— Local  self-government 
Approved  in  Globe  Elevator  Co.  ▼.  Andrew,  144  Fed.  870,  Laws  WisL 
1005,  p.  87,  c.  10,  as  amended,  creating  grain  commission  and  pro- 
viding for  inspection  and  grading  of  grain  at  Superior  does  not  deny 
equal  protection  of  laws. 

SyL  4  (DC,  898).    Fourteenth  amendment — Different  remedies. 

Approved  in  Kentucky  v.  Powers,  139  Fed.  490,  upholding  Kentucky 
statute  providing  that  court  of  appeals  cannot  review  challenges  to  juries 
in  criminal  cases;  State  v.  Jack,  69  Kan.  393,  76  Pac.  913,  1  L.  B.  A. 
(N.  S.)  167,  upholding  Laws  1807,  c.  265,  p.  481,  known  as  anti-trust 
act;  White  v.  Bracelin,  144  Mich.  335,  107  N.  W.  1056,  upholding  act  of 
1905,  making  it  penal  offense  to  keep  saloon  within  one  hundred  roda 
of  any  public  school  in  certain  county;  State  v.  Marciniak,  97  Minn.  360,, 
105  N.  W.  967,  upholding  mimicipal  court  act  conferring  jurisdiction  on 
such  court  to  hear  violations  of  city  ordinances  without  jury  trial  ^ 
State  V.  Tower,  185  Mo.  95,  84  S.  W.  13,  68  L.  B.  A.  402,  upholdin|p 
act  of  1901,  making  emission  of  dense  smoke  in  cities  which  now  have,, 
or  may  hereafter  have,  hundred  thousand  population,  a  nuisance;  Gay  t» 
Thomas,  5  Okl.  27,  46  Pac.  586,  upholding  act  of  1895,  providing  that 
where  personal  property  is  situated  in  unorganized  district,  it  shall  bO' 
taxed  in  county  to  which  such  district  is  attached  for  judicial  purposes^ 
Gunn  V.  Union  B.  B.  Co.,  27  B.  I.  323,  62  Atl.  119,  upholding  Gen.  Lawa 
1896,  c  251,  8  lly  authorizing  supreme  court  to  direct  judgment  without 
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further  jury  trial  i  dissenting  opinion  in  People  ▼.  Johnson,  34  Colo.  176, 
86  Pac,  243,  majority  holding  void  pro  via  ions  of  Denver  cbarter  of  1904, 
increasing  number  of  judges  of  county  court  to  two,  and  changing  time 
of  election  of  certain  officers  who  are  stato  officers;  dissenting  opinion  in 
State  V.  Barrett,  138  N.  C.  649,  50  S.  K  512,  majority  upholding  act 
of  1903|  making  it  unlawful  for  others  than  licensed  retailers  to  sell 
or  keep  for  sale  in  certain  county  any  liquors,  and  making  possession  by 
anyone  of  more  than  one  <]uart  prima  facie  evidence  of  his  keeping  it  for 
sale* 

101  U.  S.  34-37,  25  L.  948,  ABTHUR  v.  DODGE, 

(IX,  809,)  Miflcelianeoua,  Cited  in  Benson  v.  Henkel,  198  U.  S,  13, 
49  L.  923,  25  Sup*  Ct  569,  District  of  Columbia  is  district  of  United 
States  within  Be  v.  St.,  §  1014,  relating  to  removal  for  trial  of  person 
charged  with  offense  against  government  to  federal  diatrkt  where  trial 
to  be  had. 

101  U,  8,  43-51,  25  U  822,  FIRST  NATIONAL  BANK  v,  HALL. 
Syl.  1  (IX,  900),     Misunderstanding  as  to  terms  of  contract 
Approved  in  Abbott  v.  Flint,  78  Vt.  278,  62  AtL  721,  reforming  deed 

where  grantor  and  grantee  supposed,  when  deed  executed  and  for  several 

years  thereafter,  that  it  included  other  tract. 

SyL  2  (IX,  900).     Contract  uncertain  in  part. 

Distinguished  in  KeUey  Maus  &  Co*  v.  Sibley,  137  Fed.  588,  69  C.  C. 
A.  674,  construing  contraet  for  sale  of  bolts  aa  several  aa  to  each 
character  of  bolta. 

SyL  3  (IX,  000).    Acceptance  variant  from  offer. 

Approved  in  Four  Oil  Co,  v.  United  Oil  Producers,  145  Cal,  625,  79 
Pac.  367,  68  L.  E.  A.  226,  where  one  offers  to  sell  crude  oil  of  fifteen 
degrees,  acceptance  of  oflTer  on  condition  that  oil  be  of  fifteen  degrees 
at  sixty  degrees  temperature  is  not  acceptance  of  offer, 

101  XT.  S,  51-67,  25  L,  993,  AMOSKEAG  MANUFACTURING  CO.  v. 
TRAINER. 

Syl.  1  (IX,  901),    Adoption  of  trademark* 

Approved  in  Galena  etc.  Oil  Co.  v.  Fuller,  142  Fed.  1007,  oil  trademark 
consisting  of  five-pointed  star,  with  word  ** Galena^'  above  and  word 
"Oil"  below,  and  letter  **G,"  in  center,  not  infringed  by  six-pointed 
star  made  by  imposing  one  triangle  on  another  and  having  words  *  *  Extra 
SUr/' 

SyL  3   (I^  902),    Generic  name  not  subject  of  trademark. 

Approved  in  Dennison  Mfg.  Co.  v.  Scharf  etc.  Label  &  Box  Co.,  135 
Fed.  62S,  634,  68  C.  C.  A.  263,  series  of  numbers  used  by  label  man- 
ufacturer in  catalogues  and  in  connection  with  firm  name  on  labej 
boxes  to  designate  style  of  labels  are  not  good  trademark. 
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fiffL  4  (IXy  908).    ilgam  or  letten  m  trademaik. 
ApproTed  in  BoMbf  t.  DETig,  ISO  FbcL  278,  enjoining  hm  of  ijTmbol  of 
k^Titono  of  arch  m  trademaik  for  oil. 

8jL  6  (IX,  008).    Trmdenuurk— Sindlaiitj  not  deeepti?o. 

ApproTed  in  W.  B.  Ljnn  8ho«  Go.  t.  Aabam-Ljnn  Shoe  Co.,  100  Mi. 
474,  02  AtL  504,  holding  ihoe  trademark,  ''Anbum-Ljnn,''  inMnged  hf 
mark  naing  name  ''Anbom-Ljnn  Shoe  Co.^' 

101  U.  8.  08-71,  25  L.  878,  CENTRAL  TBU8T  CO.  t.  FIB8T  NA- 
TIONAL BANE. 

BjL  4  (DC,  905).    Notee— Bighti  of  avignee. 

Approved  in  Tyson  t.  Jojner,  189  N.  C.  72,  51  8.  E.  804,  where  ia 
aetion  on  note,  aeeignment  to  plaintiff  if  in  iieae,  admieeion  of  note 
with  indorsement  thereon,  without  proof  of  ngnatore  of  indonwr,  la  ia- 
euffleient  to  ihow  plaintiff  is  legal  holder,  to  as  to  eot  off  defenses  avail- 
able against  indorser. 

101  U.  8.  71-87,  25  L.  950,  TH0MA8  t.  WEST  JEBSEY  BY.  Oa 

SjL  1  (DC,  905).    Bailroads— Sale  or  lease  of  road. 

See  108  Am.  St  Bep.  552,  558,  note. 

SjL  2  (IX,  906).    Corpoiations— Charter  measure  of  powers. 

Approved  in  Qninbj  v.  Consomer's  Oas  Trost  Co.,  140  Fed.  864^  eor- 
poration  organised  to  supplj  natural  gas  to  consumers  cannot  make 
agreement  in  franchise  contract  with  city  giving  dty  option  to  purchase 
all  its  property;  Benfrow  v.  Qrimes,  6  Okl.  613,  52  Pac.  891,  board  for 
leasing  school  lands  cannot  accept  application  for  lease  for  longer  term 
than  three  years  and  compel  applicant  to  comply  with  terms  thereof. 

Syl.  8  (IX,  908),    Ultra  vires  act — Assent  of  stockholders. 

Approved  in  Anglo-American  Land  Co.  v.  Lombard,  132  Fed.  737,  743, 
68  C.  C.  A.  89,  under  Bev.  St.  Mo.,  1889,  S  2839,  subd.  9,  trust  company 
cannot  purchase  all  stock  of  another  corporation  for  purpose  of  con- 
trolling its  management. 

Syl.  4  (IX,  908).    Railroads — ^Alienation  of  road  or  franchise. 

Approved  in  Arkansas  v.  Choctaw  etc.  B.  Co.,  134  Fed.  108,  denying 
removal  of  suit  involving  right  of  corporation  to  purchase  property  and 
franchises  of  another;  Pittsburg  etc.  By.  Co.  v.  Dodd,  115  Ky.  211,  72 
S.  W.  833,  conveyance,  by  company  chartered  to  build  and  operate 
bridge,  of  approach  thereto,  is  void;  Muntz  v.  Algiers  etc  By.  Co.,  Ill 
La.  428,  100  Am.  St.  Bep.  495,  35  So.  627,  64  L.  B.  A.  222,  railroad  is 
liable  for  personal  injuries  caused  by  negligent  operation  of  cars  on  road 
by  its  lessee;  Arrison  v.  Company  D,  12  N.  D.  559,  97  N.  W.  85, 
corporation  organized  under  statute  permitting  members  of  national 
guard  to  incorporate  for  erection  of  armory,  is  private  corporation,  whose 
property  is  subject  to  mechanic 's  lien ;  Enid  Bight  of  Way  etc.  Co.  v.  Lile, 
15  Okl.  321, 82  Pac.  811,  holding  agreement  by  railroad  to  locate  depot  at 
certain  place  is  void;  Matthews  v.  Seaboard  etc.  By.,  67  S.  C.  505,  46  H. 
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E.  336,  65  L.  lt«  A.  286,  holding  railroad  Uabk  for  injuries  to  one  using 
path  over  right  of  way  in  ignorance  of  dangers,  whore  railroad  had  long 
acquiesced  in  use  of  path;  Weed  v.  Gainesville  R.  R.  Co.,  110  Ga*  596,  46 
8.  E.  894,  arguendo.     See  103  Am.  St  Rep.  555,  note. 

Distinguished  in  dissenting  opinion  in  Enid  Right  of  Way  etc.  Co,  ▼. 
Lile,  15  OkJ.  338,  82  Pac.  816,  majority  holding  void  agreement  by  rail- 
road to  lopAte  depot  al  certain  place, 

SyL  6  (IX,  911).     Executed  inmlid  contract. 

Approved  in  United  States  Savings  k  L.  Co.  t.  Convent  of  St,  Bose, 
133  Fed.  358,  where  benevolent  corporation  authorized  to  hold  stock  in 
other  corporation  subscribed  for  building  and  loan  association's  stock, 
from  which  it  borrowed  money,  and  paid  dues  and  interests,  it  is 
estopped  to  plead  ultra  vires  against  enforcement  of  contract. 

SyL  7  (IX,  911).    Ultra  vires  contract  partly  performed. 

Approved  in  Stealey  v.  Kansas  City,  179  Mo.  408,  78  S.  W.  601,  wbere, 
at  time  ordinance,  directing  couatruction  of  sidewalks  along  street 
passed,  street  was  not  within  city  limits,  cooatnictioD  of  sidewalk  did 
not  estop  city  from  pleading  that  it  was  not  liable  for  injuries  by  defects 
because  it  was  not  required  to  repair  same. 

Syl.  8  (IX,  912).     Railroad  must  resdnd  ultra  vires  contract. 

Approved  in  Western  Maryland  R.  R.  Co,  v.  Blue  Ridge  Hotel  Co., 
102  Md.  332,  111  Am.  St.  Rep.  373,  62  Atl.  355,  3  L.  E.  A,  (N,  8.)  887, 
where  railroad  made  ultra  vires,  contract  by  which  it  guaranteed  interest 
on  bonds  of  hotel  company  and  received  no  direct  benefit  from  it,  it  is 
not  estoppel  to  plead  ultra  vires. 

101  U.  S.  87^92,  25  L.  878,  EMPIRE  v.  DARLINGTON. 
Syl.  2  (IX,  914).     Consolidation  of  corporations. 
Distinguished  in  Jones  v.  Missouri -Edison  Electric  Co.,  144  Fed.  775^ 
reversing  135  Fed.  167,  and  upholding  minority  stockholder's  right  to 
avoid  consolidation  of  corporations  procured  by  fraud, 

101  U.  S.  93-97,  25  L,  794,  BAST  v.  FIRST  NATIONAL  BANK. 
Syl.  5   (IX,  916).     Parol  to  vary  writing. 

Approved  in  North  American  Transportation  etc,  Co,  v,  Samuels,  148 
Fed.  52,  admitting  parol  explanation  to  show  particular  kind  and  quality 
of  goods  sold  under  written  cou tract  where  writing  silent  with  respect 
thereto;  Farnham  Co,  v.  Southeastern  Const,  Co,^  144  Fed.  990,  in  a*!tion 
at  law  on  written  contract,  affidavit  of  defense  setting  out  eontero- 
poraneoua  verbal  agreement,  adding  term  to  contract  and  alleging  its 
breach  by  plaintiff,  states  no  defense;  Anthony  v.  Rockefeller,  102  Mo, 
App.  331,  76  8.  W,  492,  refusing  to  reform  deed  so  aa  to  except  from 
covenants  grantees*  right  to  posBCssion  till  certain  date,  together  with 

^ight  to  improvements  which  tenants  entitled  to  remove  on  ground  that 
tenants'   rights  known  to   grantee   prior   to   delivery   of   deed   and   that 

'  deed  delivered  oil  condition  it  would  h%  subject  to  such  rights. 
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101  U.  a  00-107,  25  L.  841,  BAKEB  t.  8ELDEN. 

Bjl  4  (IX,  016).    GopTright  of  fflnrtntad  book. 

AppTOTod  in  Burk  r,  Jofamon,  140  FML  213,  oopjilglit  of  pompliM 
oontainiiig  artidot  of  SMoeiatioB  and  l^-lawi  of  mutual  Irarial  aatoda- 
tion,  doeo  not  confer  on  owner  ezelofive  right  to  organiio  aaeoeiatlona 
nnder  plan  deeeribed. 

101  U.  a  108112,  25  L.  800,  MEQUIBE  ▼.  OOBWINB. 

Bjh  2  (IX,  017).    Illegal  eontraet  not  aetionaUo. 

Approved  in  Yoong  t.  (Htj  of  Mankato,  07  Minn.  7, 105  N.  W.  070,  S 
L.  B.  A.  (N.  8)  840,  freeholden  appointed  to  draft  eity  charter  cannot 
emploj  and  agree  to  paj  one  of  them  as  attorn^  for  board;  Baas  t. 
Smith,  12  Okl.  488,  71  Piie.  628,  refusing  to  compel  cony^^anee  of  land 
nnder  contract  wherel^  plaintiff  was  to  support  psrtj  for  life  if  he 
would  enter  land  nnder  homestead  laws  and  cout^  it  to  plaintiif ;  Oarst 
T.  LoYe,  6  Okl.  55,  55  Pac  22,  in  suit  for  pasturage  of  cattle  on  plain- 
tiif' s  inclosed  lands,  answer  alleging  land  inclosed  is  gOTemment  land 
which  plaintiff  has  unlawfully  inclosed  for  rent  states  valid  defense. 

101  U.  a  112110,  25  L.  782,  WA8HINOTON  MABKET  GO.  ▼.  HOFF- 

MAN. 

I 

£^  3  (IX,  010).    Statutoxy  construction— Literal  interpretation. 

Approved  in  Mottl^y  y.  Louisville  etc  B.  Co.,  150  Fed.  411,  act  of 
1006,*  prohibiting  free  passes  hf  interstate  carriers  does  not  invalidate 
contract  made  in  1871,  wherebj  interstate  carrier  agreed  to  issue  life 
pass  in  consideration  of  release  of  damages. 

101  U.  8.  120-135,  25  L.  1046,  FIEST  NATIONAL  BANK  v.  COUNTY 
OF  YANKTON. 

(     SjL  2  (IX,  020).    Organic  law  governs  territory. 

t  Approved  in  Allen  v.  Beed,  10  Okl.  Ill,  60  Pac.  784,  holding  void 
Stat.  1893,  c  23,  relating  to  change  of  county  seats ;  Kneeland  v.  Korter, 
40  Wash.  363,  82  Pac.  609,  1  L.  B.  A.  (N.  S.)  745,  Congress  had  power 
to  grant  tide  lands  between  high  and  low  water  mark  in  Washington  Ter- 
ritory, 

Syl.  8  (IX,  021).   Congressional  change  of  territorial  statutes. 

Approved  in  United  States  v.  Winans,  198  U.  S.  383,  49  L.  1093,  25 
Sup.  Ct.  662,  fishing  rights  in  Columbia  river  secured  to  Takioia  Indiana 
by  treaty  of  1859,  which  provided  for  extinguishment  of  Indian  title 
to  lands  occupied  by  them,  are  not  subordinate  to  powers  acquired  by 
state  of  Washington  in  tide  lands  on  its  admission;  Brown  v.  United 
States,  146  Fed.  977,  larceny  on  Indian  reservation  in  Oklahoma  Territory 
by  one  not  an  Indian  is  crime  against  United  States  within  jurisdictioa 
of  territorial  district  courts  exercising  federal  jurisdiction. 
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101  a  g,  135-143,  25  L.  fi07,  WOOD  v.  CARPENTER. 

Sjrl,   2    (IX,   922),    Limitation  itatutei    favored. 

Approved  in  Louisville  etc.  K.  B.  Co.  r.  Hall,  115  Ky.  576,  74  8.  W. 
282,  holding  error  to  refuse  filing  of  amended  answer  pleading  limita- 
tions where  offered  before  reply  j  Thomas  v.  Price,  33  Wash.  462,  90  Am. 
St*  Eep.  961,  74  Pac,  564,  where  in  action  on  note  defendant  counter- 
-cl&imed  on  note  made  by  plaintiff,  not  error  to  permit  amendment  of 
reply  by  pleading  limitations  to    note  counterelaimed* 

Bjh  3  (IX,  923).     Suspension  of  limitations— Concealment  of  liability. 

Approved  in  Williaraa  v.  Neely,  134  Fed.  13,  69  L,  B.  A,  232,  67  C.  C, 
A.  171,  it  is  not  laches  for  one  having  equitable  defense  to  note  on 
whicb  litigation  is  pending  to  wait  till  affirmative  action  at  law  on  de- 
fense is  barred  and  until  equitable  defense  is  rejected  in  action  on  note 
before  seeking  to  enjoin  prosecution  of  latter  action  till  defense  allowed ; 
Lynchburg  Cotton  MiU  Co.  T.  Travelers '  Ins.  Co.,  140  Fed.  726,  arguendo. 

ByL  7  (IX,  923),     Limitations — Concealment  of  fraud — Diligence. 

Approved  in  United  States  ▼.  Union  Bridge  Co.,  143  Fed.  393,  right 
-of  United  States  to  require  removal  of  bridge  as  obatmction  to  naviga- 
tion not  affected  by  fact  that  govemment  made  no  objection  when 
bridge  built;  Williamson  v.  Beardsley,  137  Fed.  470,  69  C.  C.  A,  615,  suit 
to  set  aside  executor's  deed  nearly  eighteen  years  after  probate  of 
will,  over  five  years  after  entry  of  orders  of  sale,  is  barred  by  laches 
where  grounds  of  attack  were  defects  in  proceediugs  apparent  of  record; 
Kansas  City  etc.  By.  Co.  v.  Stevenson,  135  Fed.  558,  where  defendant  on 
resigning  presidency  of  railroad  retained  title  to  property  in  another  state 
donated  to  aid  extension  of  road,  nine  years*  delay  in  suing  to  establish 
trust  is  fatal;  Burnes  r,  Burnes,  132  Fed»  495,  refusing  to  set  aside,  after 
lapse  of  twelve  years,  agreement  for  diversion  of  stock  as  famOy  settle* 
mcnt,  where  surviving  partner  threatened  to  administer  estate  as  sur- 
viving partner  unless  corporation  formed  and  stock  divided  between  heirs; 
Germam  Sav.  Bank  v.  Des  Moines  Nat.  Bauk,  122  Iowa,  745,  98  N,  W. 
609,  where  bank  cashier  executed  notes  to  bank  in  individual  capacity 
and  as  treasurer  of  a  company  directly  to  third  person  with  bank's 
guaranty  and  bank  took  them  up  before  maturity,  it  cannot  recover 
amount  paid  after  four  yeais*  delay;  Davis  v,  Boyett,  120  Ga.  651,  48  S, 
E.  186,  father's  action  for  seduction  of  daughter  arises  whpn  act  of 
reduction  is  complete,  not  when  he  discovers  daughter  has  been  seduced; 
Bartlcflon  v.  Vanderhoff,  96  Minn.  187,  104  N.  W.  821,  owner  of  laud 
which  ageat  sold  cannot  recover  damages  of  agent  for  fraud,  where 
owner,  knowing  of  resale  by  vendee  and  suspecting  agent  of  eonnivance 
in  resale,  refuses,  w*hile  contract  is  executory,  to  avail  himself  of  meana 
of  ascertaining  truth;  Kansas  Moline  Plow  Co.  v.  Sherman,  3  OkL  214^  41 
Pac.  626,  32  L.  R.  A.  33,  applying  principle  in  holding  conveyance 
fraudulent  as  to  executors. 
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SjL  8  (IX,  925).  Lliiiitetioii»— AUegmtions  M  to  ooneaalmeait  of 
fraud. 

Approred  in  Kramer  t.  Qille,  140  Fed.  683,  reaffirming  role;  Stanwood 
T.  Wiahardy  134  Fed.  968,  rait  in  equity^  bj  client!  against  attomqr  for 
declaration  of  trost  in  property  purchased  l^^  defendant  while  acting 
in  their  behalf  not  barred  hf  six  jears'  delay,  where  complainants  resided 
at  distance  and  had  no  knowledge  of  transaction;  Thornton  t.  Mayor  etc 
of  Natchez,  129  Fed.  87,  63  C.  a  A.  526,  where  land  conTcyed  to  city 
for  cemetery  purposes,  deren  years'  delay  in  suing  for  recovery  of  land 
after  removal  of  bodies  and  improving  land  for  park  is  fatal;  Bjan  v. 
Woodin,  9  Idaho,  531,  75  Pac  262,  applying  rule  in  action  to  set  aside 
judgment  and  sheriff's  deed  based  thereon  brought  after  five  years  from 
execution  of  deed;  Succession  of  Dauphin  (Choppin  v.  Dauphin),  112 
La.  139,  140,  36  So.  300,  mere  general  allegation  in  petition,  to  anml 
judgment  for  fraud  that  diseovery  made  within  year  is  insufficient 

101  U.  a  143-148,  25  L.  901,  PELTON  t.  COMMERCIAL  NATIONAL 
BANK. 

Bjh  1  (IX,  926).    YaUdity  of  state  statute  for  state  courts. 

Approved  in  Kane  v.  Erie  B.  Co.,  133  Fed.  683,  67  C.  a  A.  653,  68 
L.  B.  A.  788,  determining  validity  of  87  Ohio  Laws,  p.  150,  |  8,  relating 
to  liability  of  railroads  for  injuries  caused  hf  negligence  of  fellow- 
servants. 

Bjt  2  (IX,  927).    State  tax  on  national  bank  shares. 

Approved  in  Ankeny  v.  Blakley,  44  Or.  86,  74  F)ac  488,  holding  assess 
ment  of  national  bank  stock  not  so  excessive  as  to  be  discriminatoiy 
when  compared  with  assessment  of  other  moneyed  capital. 

Distinguished  in  dissenting  opinion  in  San  Francisco  Nat.  Bank  v. 
Dodge,  197  U.  8.  112,  113,  49  L.  687,  688,  25  Sup.  Ct.  384,  majority 
holding  discrimination  against  national  banks  results  from  taxation  of 
national  bank  shares  under  CaL  Pol.  Code,  SS  3608-3610,  at  market  value, 
though  franchise  value  not  considered  in  assessment  state  banks'  property. 

Syl.  3  (IX,  928).    Bestraining  tax  on  bank  shares. 

Approved  in  Bardrick  v.  Dillon,  7  Okl.  552,  54  Pac  790,  enjoining, 
as  to  excess,  tax  levied  in  excess,  of  true  value  of  property  where  amount 
due  on  true  cash  valuation  is  tendered  before  suit. 

Distinguished  in  Chicago  etc.  By.  Co.  v.  State,  128  Wis.  626,  108 
N.  W.  575,  unintentional  omissions  in  assessing  property  for  taxation 
referable  to  mere  error  of  judgment  do  not  invalidate  tax. 

101  U.  S.  153-164,  25  L.  903,  CUMMINGS  v.  MERCHANTS'  NA- 
TIONAL BANK. 

SyL  3  (IX,  929).    Equity— Adequate  law  remedy. 

Approved  in  Qray  v.  Stiles,  6  Okl.  470,  49  Pac.  1088,  injunction  lies 
against  county  treasurer  to  enjoin  issuance  of  warrant  to  sheriff  to 
enforce  collection  of  taxes  claimed  to  be  illegally  levied. 
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Sjl  4  (IX,  930).    Federal  equity— State  statatefl. 

Approved  la  Ames  Bealty  Co.  v.  Big  Indian  Min.  Co*,  146  Fed.  173, 
175,  enforcing^  remedy  given  by  Mont.  Civ.  Code,  §  1891,  providing  tliat 
in  actions  over  water  rights  plaintiff  may  join  aU  persons  diverting 
water  from  same  source  and  court  may  in  one  judgment  settle  all  rights; 
Frank  v.  Butler  County,  ISlJ  Fed.  126,  where  mandamuB  recognized  by 
state  law  for  review  of  action  of  state  auditor  in  refusing  to  register 
county  aid  bonds,  remedy  available  to  nonreeident  suing  in  federal  court  j 
Humes  v.  City  of  Little  Kock,  138  Fed,  933,  enforcing  Arkansas!  statute 
autborizing  injunction  against  unauthorized  assessments  and  taxes  by 
municipalities  or  local  tribunals,  boardB  or  officers;  Barber  Asphalt  Pav- 
Co.  v.  Morris,  132  Fed,  949,  67  L.  E.  A.  761,  66  C.  C  A.  55,  nphokUng 
federal  jurisdiction  over  action  on  claim  against  Duluth,  without  pre- 
senting same  to  council,  though  charter  provides  for  appeals  from  actions 
on  claims  to  St.  Louis  court  and  probibita  payment  of  claimi  pending 
fiuch  appeals. 

8yi  5  (IX,  931).    Enforcing  state  equitable  remedy. 

Approved  in  Mathews  Slate  Co.  v.  Mathews,  148  Fed,  494,  denyingf 
fecTeral  jurisdiction  over  suit  under  Hev,  Laws  Mass,  c,  159,  §  3,  cl.  7, 
giving  supreme  and  superior  courts  jurisdiction  in  equity  of  suits  by 
creditors  to  apply  in  payment  of  debt  property  ef  debtor  which  cannot 
be  attached  or  taken  on  execution  in  action  at  lawj  McKnight  v,  Dudley, 
148  Fed.  206,  upholding  suit,  under  Bev,  St.  Ohio  1906,  §  5848,  to 
restrain  collection  of  taxes  on  credits,  where  question  at  issue  is  as  to 
legality  of  tax,  complainant  claiming  not  to  have  been  resident  of 
county. 

SyL  6  (IX,  931).    Injunction  against  discrimination  in  taxation. 

Approved  in  San  Francisco  Nat.  Bank  v.  Dodge,  197  U.  8.  75,  49  L, 
672,  25  Sup.  Ct,  384,  national  banks  discriminated  by  assessment  of 
national  bank  shares  under  Cal.  Pol.  Code,  S§  3608-3610,  at  market 
value;  Southern  Ry.  Co,  v.  Greensboro  Ice  etc.  Co.,  134  Fed.  93,  up- 
holding federal  Jurisdiction  to  enjoin  enforcement  of  order  of  state 
corporation  commission  alleged  to  interfere  with  interstate  commerce. 

Distinguished  in  dissenting  opinion  in  San  Francisco  Nat,  Bank  ▼, 
Dodge,  197  U,  S,  112,  113,  49  L.  687,  088,  25  Sup.  Ct.  384,  majority 
holding  discrimination  against  national  banks  results  from  taxation  of 
national  bank  shares  under  Cal.  Pol.  Code»  §§  3608-3610,  at  market 
value,  though  franchise  value  not  considered  in  assessment  of  state 
banks'  property. 

Syl.  9  (IX,  933).    Statutes— Unfaithful  administration. 

Approved  in  Michigan  etc.  R.  B.  Co.  v.  Powers,  201  XJ.  S.  301,  59  L. 
765,  26  Sup,  Ct.  466,  affirming  Michigan  E.  E,  Tax  Cases,  138  Fed.  242, 
and  upholding  Mich.  Pub.  Acts  1901,  Act  No.  173,  authorizing  taxation 
of  railroad  property  at  average  rate  of  taxation  imposed  on  other 
property.. 
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Sjl  11  (IX,  088).   Enjoining  fflflgal  tax  as  to  mm§. 

ApproTod  in  Bardriek  t.  Dillon,  7  OkL  552,  M  Pm.  TOO,  enjolniac^ 
M  to  ezee«,  tax  toriod  in  oxe«M  of  tnia  mine  of  propertj  wh&n  anomt 
dne  on  trot  eath  ralnatioB  it  tendered  befoie  rait. 

101  U.  a  164-160,  85  L.  860,  UNITED  STATES  t.  LAWSOK. 

SyL  4  (IX,  084).    Ydlnntaxy  paTmenta— Protert. 

ApproTed  in  State  t.  Mnrphj,  128  WU.  812,  107  N.  W.  474,  determfaH 
ing  right  to  plead  immnnitj  from  proeeeotioB  when  one  has  teetiAed 
before  grand  jury. 

XOl  U.  a  170-174,  85  L.  868,  UNITED  STATES  t.  ELLSWOBTH. 

SjL  8  (IX,  084).    Voluntary  paTmente. 

Approved  in  State  t.  Morphj,  128  Wii.  212, 107  N.  W.  474,  determiidiif 
right  to  plead  immnnitj  from  proeeention  where  one  has  testiOed  befoia 
grand  jury. 

101  U.  a  174-181,  25  L.  1048,  WEIGHT  ▼.  BLAKESLEa 
ByL  8  (IX,  085).    Sncceerion  tax— -Penaltj  ezclosiTe. 
Approved  in  Sehafer  t.  Chnft,  144  Ted.  000,  Bot.  St,  |  8176,  k  boI. 

applicable  to  eolleetion  of  speeial  taxes  imposed  hy  oleomargarine  aet  of 

1886,  and  flftj  per  sent  penalty  against  dealer  not  paying  speeial  taa 

is  unwarranted. 

ByL  4  (IX,  085).    BeeoTery  of  illegal  tax— Protest 

Approved  in  Kahn  t.  Herold,  147  Fed.  580,  where,  at  time  exeentor 

paid  revenue  inheritance  tax  on  life  eetate  under  protest,  he  did  not 

know  life  tenant  had  died,  payment  not  voluntary. 

101  U.  a  181-184,  25  L.  007,  PEOPLE'S  BANK  v.  NATIONAL  BANK. 

Syl.  5  (IX,  036).    Note  guaranteed  by  bank  officer— Ratification. 

Approved  in  German  Sav.  Bank  v.  Des  Moines  Nat  Bank,  122  Iowa, 
741,  98  N.  W.  608,  where  notes  given  to  bank  by  cashier  in  his  individual 
capacity  and  as  treasurer  of  a  company  were  sold  by  cashier,  and  pro- 
ceeds retained  by  bank,  it  ratified  cashier's  acts. 

101  U.  8.  184-187,  26  L.  838,  AYEES  v.  CHICAGO. 

SyL  3  (IX,  937).    Bemoval — Separable  controversy. 

Distinguished  in  Boatmen's  Bank  v.  Fritzlen,  135  Fed.  661,  662,  68  C 
0.  A.  288,  upholding  removal  on  ground  of  separable  controversy. 

101  U.  S.  188-196,  25  L.  786,  STEAM  ENGINE  CO.  v.  HUBBARD. 

SyL  1  (IX,  938).    Statutes — ^Annual  statements  by  corporate  officers. 

Distinguished  in  Starkweather  v.  Brown,  25  B.  I.  148,  55  AtL  208, 
stockholders  in  manufacturing  corporation  having  no  factory  in  stata 
are  liable  under  stockholder's  liability  imposed  by  Pub.  St.,  e.  155,  for 
failure  to  file  returns  as  required  by  S  IL 
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101  U.  a  205  215,  25  L.  885,  HATCH  f.  DANA, 
Syl.  3  (IX,  9i0).  Creditor's  bill — Unpaid  stock  subacription. 
Distinguished  in  Turner  v.  Fidelity  Lfoan  Concernj  2  Cal.  App*  140, 
83  Pa€.  69^  creditor  of  corporation  cannot  sue  atockholder  on  subscription 
without  ma  king  all  stockholders  parties  or  excusing  absence  of  missing 
oDesj  Turner  v..  Fidelity  Loan  Concern,  2  CaL  App.  138,  83  Pac.  69, 
creditors  of  corporation  may  sue  stockholder  directly  for  statutory  pro- 
portiou  of  corporate  debts  only,  but  cannot  enforce  subscription  liability 
otherwise  than  by  suit  against  corporation. 

Syl.  7  (IX,  941),    Enforcement  of  unpaid  stock  subscription — Calls. 

Approved  in  Meyer  v.  Ruby-Trust  Min.  etc.  Co.,  192  Mo.  186,  90  S.  W. 
«26,  in  action  by  creditor  to  enforce  uoimid  stock  nubscriptions,  it  is 
immaterial  that  some  of  original  defendants  died  pendente  lite  and  that 
suit  has  not  been  reviTed  against  them;  Chilberg  v*  Silbenbaum,  41  Wash. 
666,  84  Pac.  599,  right  of  action  by  creditor  of  corporatiou  to  enforce 
unpaid  stock  subscriptions  accrues  on  its  insolvency,  aud  when  it  disposes 
of  all  assets^  and  no  judgment  against  corporation  is  necessary. 

SyL  9  (IX,  941).    Creditor's  bill  by  corporation's  judgment  creditor. 

Approved  in  Jabn  ▼.  Champagne  liumber  Co.,  147  Fed.  633,  bill  by 
judgment  creditor  of  dissolved  corporation  on  behalf  of  himself  and 
other  creditors,  against  stockholders  whom  it  seeks  to  hold  as  trustees 
of  property,  is  not  multifarious  because  it  also  prays  accounting  of 
amount  due  on  stock  subscriptions;  Turner  v.  Fidelity  Loan  Concern, 
2  CaL  App.  140,  83  Pac.  69,  creditor  of  corporation  cannot  sue  stock- 
holder on  subscription  without  making  all  stockholders  parties  or  ex- 
cusing absence  of  missing  ones. 

101  U.  S.  216-218,  25  L.  864,  TEERY  ▼,  LITTLE. 

Syl.  1  (IX,  943).     Stockholders'  liability  purely  statutory. 

Approved  in  Abbott  v.  GoodaU,  100  Me.  234,  60  Atl.  1032,  creditors  of 
insolvent  Colorado  corporation  cannot  maintain  equity  suit  on  behalf  of 
themselves  and  other  creditors  against  Main©  Btockholders  alone  to 
enforce  double  liability  under  Colorado  act  of  1885. 

SyL  2   (IX,   943).     Enforcement  of  bank  stockholders*  liability. 

Approved  in  Miller  v.  Clifford,  133  Fed.  886,  67  C.  C.  A.  52,  in 
«quity  suit  on  behalf  of  all  creditors  of  insolvent  bank  in  Colorado 
against  several  stockholders  to  enforce  double  liability  under  Colo- 
rado statute,  requiring  them  to  pay  full  amount  of  liability  to  be 
applied  pro  rata  to  debts,  there  is  no  separable  controversy  as  to 
any  single  defendant;  Clark  v.  Knowlea,  187  Mass.  38,  105  Am.  St. 
Eep.  376,  72  N,  E.  353,  suit  in  equity  by  creditors  of  Colorado  cor- 
poration on  behalf  of  themselves  and  others  to  enforce  Massachusetts 
atockboldera'  double  liability  under  Colorado  act  of  1885,  is  not 
maintainable;  Hazlett  v.  Woodhead,  27  R.  I.  511,  63  Atl.  954,  under 
Nebraska  Const.  1875,  art.  lib,  §  7,  receiver  of  Nebraska  bank  must 
•ncludi  nonresident  stockholders  in  equity  suit  in  Nebraska  to  deter* 
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mine  itoekholden'  liabiUtj;  MiUar  t.  Smith,  26  B.  L  149,  100,  151, 
68  AtL  635,  636,  66  L.  B.  A.  473,  refilling  to  entertain  iiiit  in  eqoitjr 
by  creditors  of  Colorado  corporation  in  behalf  of  themselyea  and  other 
crediton  to  enforce  double  atockholden'  liabilitj  nnder  Colorado 
itatute;  Harriaon  t.  Bemington  Paper  Co.,  140  Fed.  388,  arguendo. 

101  U.  &  225-281,  25  L.  908,  JONES  t.  CLIFTON. 

SjL  1  (IX,  945).    Gift  to  wife— Claims  of  creditors. 

ApproTed  in  Sarage  ▼.  Sarage,  141  Fed.  350,  following  role;  Aldon* 
T.  Olverson,  17  S.  D.  200,  95  N.  W.  920,  conyejance  of  property  by 
husband  to  wife,  duly  recorded  and  not  made  with  intent  to  defraud 
subsequent  creditors,  cannot  be  complained  of  by  them  irrespectiTe 
of  intent  as  to  existing  creditors. 

SyL  1  (DC,  945).    Deed  to  wife  without  trustee. 
ApproTed  in  Luhrs  t.  Hancock,  6  Aria.  345,  57  Pac  606,  upholding 
deed  from  wife  to  husband. 

101  U.  a  231-289,  25  L.  797,  MAT  t.  SLOAN. 

SyL  8  (DC,  946).    Statute  of  frauds — Denial  of  parol  agreement. 

Distinguished  in  Graham  ▼.  Heinrich,  13  OkL  120,  74  Pac  831» 
where  one  sets  up  contract  as  legal  and  prays  relief  from  stipula- 
tions thereof,  and  answer  and  cross-petition  pray  enforcement  thereof, 
and  specific  performance  granted,  it  is  too  late  after  appeal  for  plain* 
tiil  to  elect  to  declare  eontraet  Toid  within  statute  of  frauds. 

SyL  4  (IX,  946).    ''Trade"  includes  commerce. 

Approved  in  Pocono  etc.  Ice  Co.  v.  American  Ice  Co.,  214  Pa.  St. 
647,  64  Atl.  400,  corporation  created  to  erect  dam  and  cut,  store  and 
sell  ice  is  trading  corporation  within  act  of  1881,  authorizing  trading 
corporations  to  wind  up  affairs  on  expiration  of  charter. 

101  U.  S.  240-247,  25  L.  850,  BANK  OF  AMERICA  v.  BANKS. 

Syl.  4  (IX,  947).    Estoppel  of  married  woman  by  contract. 

Approved  in  Burns  v.  Cooper,  140  Fed.  286,  covenants  of  married 
woman  in  joint  mortgage  with  husband  binding  after-acquired  prop- 
erty do  not  estop  her  from  claiming  interest  in  property  described 
in  mortgage  acquired  after  mortgage  freed  from  its  lion. 

Syl.  5  (IX,  947).    Becitals  in  collateral  writings  as  estoppel. 

Approved  in  Summerfield  v.  White,  54  W.  Va.  317,  46  S.  E.  157, 
recitals  of  description  in  deed  did  not  estop  grantor  from  showing 
corner  mentioned  therein  is  not  certain  rock  claimed  by  opponent. 

SyL  6  (IX,  947).    Estoppel  by  deed. 

Approved  in  In  re  Salmon,  143  Fed.  402,  Missouri  act  of  1897, 
relating  to  liquidation  of  banks  was  insolvent  law  suspended  by  bank- 
ruptcy  act  of  1898,  and  participation   by  creditors   in  proceedings 
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thereunder  did  not  estop  them  from  institutizig  bankruptcjr  proceed- 
lugs  against  debtors. 

101  U.  8-  247-256,  25  L,  826,  WATT  ▼.  STABKE. 

SyL  1  {IX,  948),     Equity — Bill  of  exceptions— Feigned  issue. 

Approved  in  In  re  Neasraith,  147  Fed.  163,  where  issues  in  bank- 
ruptcy proceediDgs  sabmitted  to  jury  independent  of  Bankr.  Act, 
g  19a,  bill  of  exceptions  ia  of  no  value. 

101  U.  S.  256-260,  25  L,  865,  LEGGETT  y.  AYEEY* 

8yL  4   (IX,  949).     Patents— Diaclaimer. 

Approved  in  Wplsbaek  Light  Co»  v.  Cremo  etc.  Light  Co*,  145  Fed. 
524,  construing  Heald  patent  No,  423,317,  for  appliance  for  use  with 
gas  lamps;  Victor  Talking  Mach.  Co,  v.  American  Graphophone  Co,, 
145  Fed.  191,  construing  Berliner  patent  No.  548,623^  for  duplicate 
sound  recortlsj  Rembert  etc.  Compress  Co,  v,  American  Cotton  Co,, 
129  Fed.  36^,  64  C.  C.  A.  25,  limiting  Rembert  patent  No,  441,022, 
lor  method  of  baling  cotton,  and  holding  it  not  infringed  by  maehino 
of  GraveB  patent  No.  473,144. 

101  U.  S.  260  263,  25  L,  910,  SIMMONS  v.  WAGNEE. 

Syl.  4  (IX,  951).     Law  certificate — Bight  to  patent. 

Approved  in  United  States  v.  Detroit  Timber  etc.  Co.,  200  XI.  8. 
335,  50  L.  505,  26  Sup,  Ct.  2S2,  purchaser  from  patentees  for  value 
and  without  notice  of  entryman^s  fraud  is  entitled  to  protection  as 
bona  fide  purchaser,  though  he  acquired  interest  in  lands  under  con- 
tract for  sale  of  standing  timber  before  patents  issued, 

101  U.  S.  263-273,  25  L.  809,  WEST  v.  SMITH. 

Syl.  5  (IX,  952).     Parol  to  vary  writing. 

Approved  in  Barcus  v.  Gates,  130  Fed.  367,  where  written  contract 
for  employment  of  attorney  on  contingency  is  uncertain  as  to  char- 
acter of  services  or  manner  of  payment,  parol  evidence  ia  admissible 
to  show  surrounding  circumstances  and  situation  of  parties  and  nature 
of  litigation. 

8yL  6  (IX,  952).  Offers  of  compromise  as  evidence. 
Approved  in  dissenting  opinion  in  Misner  v.  Strong,  181  N.  Y.  177, 
73  N.  E.  970,  in  suit  to  establish  ownership  in  undivided  interest  in 
ship  and  for  accounting  of  earnings,  admission  of  evidence  that  one 
of  defendants  bad  offered  compromise  is  not  reversible  error  where  de* 
fendant  testified  to  same  effect. 

•  Distinguished  in  Chesapeake  etc,  Ry.  Co.  v.  Stock,  104  Va.  102,  5X 
S.  E.  163,  admitting  offer  of  compromise  by  railroad  in  action  for 
]c»s8  of  goods  in  transit  where  offer  not  made  with  caution  that  it  is 
confidential  and  without  prejudice. 
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101  U.  a  274-277,  25  L.  790,  BBODEB  ▼.  KATOMA  WATEB  *  MIN. 
CO. 

Sjl.  2  (IX,  053).    iRigatlon  of  arid  Imadi. 

ApproTed  in  Hoga  t.  Eaton,  135  Fed.  414,  appropriation  of  water 
in  Wyoming  from  stream  which  rioee  in  Colorado  for  irrigating  laada 
in  Wyoming  ii  yalid  at  against  ralMeqiient  appropriation  in  Colanda 
from  same  stream  for  irrigating  lands  in  Colorado;  Boise  Irr.  ate.  Co. 
T.  Stewart,  10  Idaho,  50,  77  Pae.  28,  Water  Appropriation  aet  of 
1908,  II  4,  5,  is  not  Toid  as  resting  judicial  power  in  state  engineer;, 
Meng  T.  Coffee,  67  Neb.  518,  108  Anu  St.  Bep.  712,  98  K.  W.  719^ 
appropriation  of  water  by  squatter's  rights  does  not,  by  Tirtue  ot 
BoT.  St.  U.  a,  I  2339,  giro  appropriator  for  period  less  than  ten 
years  exdiiriTe  right  as  against  other  settlers  on  same  stream; 
Crawford  Co.  t.  Hathaway,  67  Neb.  359,  108  Am.  8t  Bep.  075,  9& 
N.  W.  792,  nnder  irrigation  act  of  1895,  riparian  owner  whose  prop- 
erty rights  are  impaired  is  entitled  to  compensation  for  injnries  aetn- 
ally  sustained;  Willey  t.  Decker,  11  Wyo.  521,  100  Am.  St  Bep.  939, 
73  Pae.  217,  discussing  effect  of  subsequent  legislation  on  right  of 
prior  appropriation  of  water;  Morris  t.  Bean,  146  Fed.  427,  arguendo. 

101  U.  a  285-289,  25  L.  785,  JEFFBEY  t.  MOBAN. 

SyL  3  (IX,  956).    Judgment  for  tort  as  prior  lien. 

Approved  in  Julian  v.  Central  Trust  Co.,  193  U.  S.  109,  48  L.  688,. 
24  Sup.  Ct  399,  applying  rule  under  N.  C.  Code,  |  1255,  making  fiena 
for  judgments  for  torts  superior  to  mortgages  of  corporations. 

101  U.  S.  289-300,  25  L.  932,  PACIFIC  B.  B.  CO.  v.  KETCHUM. 

Syl.  2  (IX,  956).    Attorney's  authority  to  bind  client. 

Approved  in  Harniska  v.  Dolph,  133  Fed.  160,  66  C.  C.  A.  224^ 
where  attorney  for  defendant  admitted  in  open  court  at  trial  that 
defendant  could  not  sustain  defense  and  that  plaintiff  entitled  to 
relief,  and  consented  to  judgment  for  latter,  authority  presumed. 

Syl.  3   (IX,  957).    Remedy  for  attorney's  fraud. 

Approved  in  Nelson  v.  Meehan,  2  Alaska,  490,  where  judgment  ob- 
tained by  fraud  and  perjury  was  affirmed  on  appeal,  and  pending 
disposition  of  case  in  district  court  defendants,  by  motion  and  affi- 
davit, disclosed  fraud,  court  could  vacate  judgment. 

Syl.  8  (IX,  957).    Diverse  citizenship— Arrangement  of  parties. 

Approved  in  Boatmen's  Bank  v.  Fritzlen,  135  Fed.  658,  68  C.  C.  A. 
288,  following  rule;  dissenting  opinion  in  German  Sav.  &  Loan  Soc. 
V.  TuU,  136  Fed.  11,  69  C.  C.  A.  1,  majority  upholding  federal  juris- 
diction over  partition  suit,  though  questions  may  arise  between 
plaintiffs  who  are  citizens  of  same  state,  where  bill  does  not  disclose 
controversy  rendering  re-alignment  of  parties  necessary. 

(IX,  956.)  Miscellaneous.  Cited  in  Weed  v.  Gainesville  B.  B.  Co., 
119  Ga.  596,  46  &  E.  894. 
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101  U.  a.  306519,  25  L.  999,  KETCHXJM  v,  ST.  LOUia 
SyL  1  (IX,  959).  Lien — Fund  Bet  apart  for  creditor. 
Approved  in  In  re  Porterfield,  138  Fed.  196,  upbolding  validity  of 
lien  where  bankrupt  indebted  to  wife  for  money  loaned  agreed  by 
parol  to  execute  trust  deed  to  uccure  debt,  and  within  four  mouths 
of  bankruptcy  executed  eecond  deed  of  trust  in  consideration  of  her 
Burrendering  dower  right  in  land^  and  on  condition  that  debt  be 
secured  by  such  second  deed. 

8yh  4  (IX,  959).    Equity— Enforcement  of  lienf. 

Approved  in  Union  Trust  Co.  v.  Bulkoley,  150  Fed.  513,  parol 
assignment  of  account*  and  bills  receivable  which  should  be  acquired 
to  secure  one  becoming  indorser  to  enable  assignor  to  raise  money 
for  business  creates  valid  lien  against  assignor's  bankruptcy  trustee; 
Wilder  V,  Watts,  138  Fed,  432,  where  bankrupt,  prior  to  insolvency, 
arranged  to  borrow  money  to  buy  goods  and  assign  insuranee  to 
lenders  as  security,  there  was  equitable  assignment  of  policies^  though 
not  delivered  when  issued  nor  actually  assigned  till  after  loss  aid 
insolvency. 

101  U.  S.  320-332,  25  L.  955,  SMITH  v.  AYEB. 

Syl.  2  (IX,  900).     Knowledge  of  attorney  is  client 'a. 

Approved  in  In  re  Pease,  129  Fed.  455,  where  trust  company  through 
its  attorney,  who  was  also  attorney  for  creditors  of  merchant^  made 
loan  with  which  certain  creditors  paid  in  full  and  took  chattel  mort- 
gage, under  which  stock  sold  next  day,  mortgage  was  void  under 
Bankr.  Act,  g  67e. 

101  U.  8.  332-337,  25  L.  1024,  UNION  WATER  METER  GO.  v,  DES- 
PER. 

Syh  1  (IX,  962).     Patent  for  combination^Infringcmcnt, 

Approved  in  Conroy  v.  Penn  Elec,  &  Mfg.  Co.,  146  Fed.  752,  hold- 
ing Wright  &  Curry  patent  No.  631,033,  for  mirror,  infringed  by  Con- 
roy mirror;  Brookfiold  v.  Elmer  Glass  Wks.,  132  Fed.  313,  Kribs  pat- 
ent No-  542,565,  for  improvement  in  presses  for  making  glass  screw 
ifisulators,  not  infringed  by  machine  of  Duffield  patent  No.  723,539. 

Syl.  3  (IX,  962),     Patent  for  combination — ^Equivalent. 

Approved  in  National  Cash  Register  Co.  v.  Union  Comp,  Mach.  Co., 
143  Fed.  344,  construing  Kock  cash  register  patent  No.  398,625;  Levy 
V,  Harris,  130  Fed.  715,  65  C,  C,  A,  113,  Levy  patent  No.  66-1,564,  for 
feather  quill  grinding  machine  not  infringed. 

101  U.  S.  337-341,  25  L.  960,  MEMPHIS  ETC.  E.  E.  CO.  v.  T|:N* 
NESSEE. 

Syl.  1  (IX,  963).    Suability  of  state. 

Approved  in  HolliBter  v.  State,  9  Idaho,  13,  71  Pac.  542,  Seas.  Laws 
1999^  p.  381,  g  13,  authorizes  suit  against  state  for  cuadcmuation  of 
state  lands  for  public  use. 
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Syl.  2  (IXy  963).    Obligation  of  contract — Suability  of  itate. 

Approved  in  In  re  Hoople,  179  N.  T.  312,  72  N.  E.  230,  right  to 
refund  amount  of  transfer  tax  illegally  assessed  given  by  XjEws 
1896,  p.  871,  e.  908,  |  225,  as  amended  in  1900,  is  barred  if  at  tinne 
demand  for  refund  made  action  for  same  would  be  barred  as  between 
private  parties. 

101  U.  S.  341-346,  25  L.  1010,  LANGFOBD  v.  UNITED  8TATBa 
Syl.  3  (IX,  964).  Use  and  occupation  by  government. 
Approved  in  O'Beilly  De  Camara  v.  Brooke,  135  Fed.  390,  holding 
American  military  governor  of  Cuba  liable  for  depriving  Spanish 
citizen  of  his  property  without  compensation;  Christie-Street  Corn.  Co. 
V.  United  States,  129  Fed.  508,  denying  federal  jurisdiction  oyer  peti- 
tion alleging  that  tax  sought  to  be  recovered  was  exacted  by  threats 
and  paid  under  duress. 

Distinguished  in  Christie  Street  Com.  Co.  v.  United  States,  136  Fed. 
329,  69  C.  C.  A.  464,  claim  to  recover  internal  revenue  taxes  il- 
legally exacted  may  be  enforced  by  action  directly  against  United 
States. 

101  U.  S.  352-362,  25  L.  888,  AMEBICAN  ETC.  CHBISTIAN  UNION 
V.  YOUNT. 

Syl.  1  (IX,  965).    Holding  land  by  foreign  corporation. 

Approved  in  Julian  v.  Central  Trust  Co.,  193  U.  S.  107,  48  L.  637, 
24  Sup.  Ct.  399,  property  of  North  Carolina  railroad  covered  by 
mortgage  is  not  liable  for  debts  accruing  after  foreclosure  sale  to 
nonresident  company  because  of  failure  of  latter  to  become  domestic 
corporation  as  provided  by  N.  C.  Code,  §§  697,  698,  1036,  2005;  Suc- 
cession of  Hasling,  114  La.  296,  38  So.  174,  validity  of  will  made  in 
Louisiana  bequeathing  land  in  Mississippi  depends  on  law  of  Mis- 
sissippi. 

Syl.  2  (IX,  965).     Exercise  of  powers  by  foreign  corporation. 

Approved  in  Swing  v.  Weston  Lumber  Co.,  140  Mich.  350,  103  N. 
W.  818,  mutual  insurance  contract  on  property  in  state  between  resi- 
dent and  foreign  corporation  which  had  not  complied  with  state  laws, 
made  through  agent  who  had  placed  part  of  insurance  with  agent 
outside  of  state  who  wrote  policy  in  question,  cannot  be  made  basis 
of  assessment  by  company's  trustee  against  insured. 

101  U.  S.  362-369,  25  L.  813,  KAIN  v.  GIBBONEY. 

Syl.  2  (IX,  967).     Charitable  bequests — Certainty  of  objects. 

Approved  in  Miller  v.  Ahrens,  150  Fed.  657,  trust  created  by  will 
for  benefit  of  foreign  religious  corporation  involving  devise  of  land 
in  West  Virginia  is  void;  dissenting  opinion  in  Danforth  v.  Oshkosh, 
119  Wis.  290,  97  N.  W.  268,  majority  holding  where  land  devised  to 
trustees  to  be  conveyed  to  city  for  purpose  of  constructing  and  main- 
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"tainiog  public  library  thereon,  on  condition  that  deed  from  trustees 
should  contain  coni3itioii  that  title  Bbonld  revert  to  heirs  of  testator 
•on  land  ceasing  to  be  used  for  library,  there  was  no  suBpensioo  of 
power  of  alienation* 

101  U.  S.  370-383,  25  L.  855,  PHELPS  v,  HAERIS, 
Syl.  1  (IX,  967).     Quieting  title— Plaintiff 's  title. 
Approved  in  dissenting  opinion  in  Logan  v.  Ward,  58  W.  Va.  378, 

-52   S.   E,   402,  majority   hoMing  bill  to   remove   cloud  from   title  not 

maintainable  by  ownfer  of  land  in  actual  po»Bession  where  land  en-^ 

tered  on  by  adverse  claimant, 

Syl.  4  (TX,  968).     Power  to  sell  and  dispose — ^Partition. 

Approved  in  People  v.  Chicago,  216  El.  541,  75  N,  E.  239,  property 
received  in  exchange  for  property  granted  for  uae  of  Bchools  and 
renlB  of  property  so  received  are  not  taxable. 

101  U.  S.  384-391,  25  L.  9S2,  THE  SABINE. 

Syl.  2  (IX,  968).     EsseDtials  of  Balvage  claim. 

Approved  in  Spaulding  v.  Alaska  Com.  Co,,  1  Alaska,  501,  where 
libelants  knowing  bargea  bad  been  aahore  by  wind  at  point  designated 
by  master,  reached  tfaero  ahead  of  owner's  employees,  went  aboard 
dryshod  and  attached  line  on  shore,  they  are  not  entitled  to  salvage. 

Syl.  4  (IX,  969).     Salvage  suits  in  rem  or  in  personam. 

Approved  in  United  Statea  v,  Cornell  Steamboat  Co.,  202  U.  S.  193, 
50  L.  991,  26  Sup.  Ct.  648,  upholding  recovery  of  salvage  on  duties 
collected  by  government  on  cargo  afterward  saved  from  fire  while 
on  lighter  in  possession  of  custom  officials;  Silvcy  v,  Tift,  123  Ga, 
808,  51  S.  E.  750,  1  L.  B.  A.  (N.  S.)  386,  where  petition  by  creditors 
in  involuntary  bankruptcy  alleged  preferential  transfer  to  creditor 
within  four  months  of  petition,  and  trustees  such  transferees  for  pref- 
erence after  adjudication,  adjudication  did  not  estop  defendants  from 
setting  up  rescission  of  sale  of  goods  to  bankrupt  prior  to  adjudica- 
tion on  ground  of  misrepresentation. 

Syl.  9  (IX,  969),     Nature  of  salvor .'«  remedy. 

Approved  in  Spaulding  v.  Alaska  Com.  Co.,  1  Alaska,  498,  salvor 
of  property  which  has  been  taken  from  his  possession  by  owner  may 
maintain  suit  in  personam  against  owner  for  salvage, 

101  U.  S.  392-397,  25  L.  1050,  WHITNEY  ▼,  WYMAN. 

Syl,  1  (IX,  970).     Agent's  liability—Contract  in  principal's  name. 

Approved  in  Triplett  v.  Jackson,   130  Iowa,  411,   106  N.   W.  955, 

where   agent   having  threa   tracts  for  sale  on  commission   employed 

plaintiff   to   ind  purchaser   for  two,   agreeing   to  pay  $150   therefor, 

MXLd  plainti^  found  purcbaser  but  owner  refused  to  sell  unloBs  aal« 
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included  all  land,  and  agent  laid  he  would  pay  plaintiff  to  find  aneh 
purchaser,  agent  liable  for  compensation  of  plaintiff  for  finding  pur- 
chaser; Hicks  V.  Kenan,  139  N.  C.  344,  51  8.  E.  943,  construing 
contract  made  by  agent  as  that  of  principal. 

Syl.  3  (IX,  970).    Ratification  of  corporation's  contract. 

Approved  in  Tryber  v.  Girard  Creamery  etc.  Co.,  67  Kan.  495,  75 
Pac.  85,  corporation  not  adopting  contracts  of  incorporators  not  lia- 
able  therefor  merely  because  it  takes  title  to  and  enjoys  property  pro- 
duced under  such  contract  where  incorporators  acted  on  individual 
responsibility;  Tuttle  v.  Tuttle,  101  Me.  292,  64  Atl.  499,  corporation 
not  liable  for  services  performed  for  it  prior  to  incorporation  nnder 
contract  made  by  its  promoters  where  directors  did  not  ratify  eon- 
tract;  Esper  V.  Miller,  131  Mich.  339,  91  N.  W.  614,  where  corpora- 
tion promoters  who  contributed  money  to  form  corporation  and  were 
to  get  stock  in  exchange  agreed  with  realty  broker  that  if  he  got 
title  to  certain  land  they  would  take  it  from  him,  and  corporation 
took  assignment  of  option  from  him,  promoters  not  liable  on  contract; 
Chesapeake  etc.  By.  Co.  v.  Deepwater  By.  Co.,  57  W.  Va.  666,  50  8. 
E.  900,  determining  that  survey  of  route  ordered  by  railroad  stock- 
holders adopted  by  directors. 

8yl.  7  (IX,  971).    Agent's  liability— Principal  known. 

Approved  in  Hall's  Safe  Co.  v.  Herring  etc.  Safe  Co.,  146  Fed. 
40,  41,  contract  by  corporation  on  sale  of  its  business  and  goodwill 
that  it  will  not  compete  with  purchaser  does  not  individually  bind 
stockholder  and  officer  who  acted  for  corporation;  Kessel  t.  Austin 
Min.  Co.,  144  Fed.  861,  contract  purporting  in  its  body  to  be  that 
of  corporation  and  signed  by  one  as  its  manager,  he  having  author- 
ity .to  do  so,  is  contract  of  corporation;  Frambach  v.  Frank,  33  Colo. 
632,  81  Pac.  248,  where  contract  provided  that  plaintiff  convey  to  de- 
fendant all  interest  in  mill  and  defendant  agreed  that  if,  acting  for 
himscll  or  as  agent  for  certain  corporation,  he  purchased  mill  at  sale 
to  be  held  in  future,  he  would  pay  plaintiff  for  his  interest  if  pur- 
chase made  for  corporation,  obligation  was  that  of  corporation. 

101  U.  S.  403-407,  25  L.  866,  INTERNATIONAL  BANK  v.  SHER- 
MAN. 

Syl.  2  (IX,  972).    Bankruptcy — Vesting  of  title  in  assignee. 

Approved  in  Van  Kirk  v.  Vermont  Slate  Co.,  140  Fed.  45,  where 
bona  fide  assignee  of  insurance  policies  pledged  over  four  months 
prior  to  bankruptcy  assigned  policies  after  adjudication,  trustee's 
rights  not  affected;  In  re  Shoesmith,  135  Fed.  688,  68  C.  C.  A.  322, 
where  bankruptcy  court  had  jurisdiction  of  parties  and  subject  mat- 
ter, court  may  permit  amendment  of  involuntary  petition  more  than 
four  months  after  last  fraudulent  transfer  alleged  as  act  of  bank- 
ruptcy; Moulton  V.  Coburn,  131  Fed.  204,  66  C.  C.  A.  90^  to  entitle 
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less  t hail  three  creditors  to  maintain  petition  in  involamtary  bank 
ruptcy,  it  must  appear  that  there  were  less  than  twelve  creditors  &t 
date  of  filing  petition, 

Syl.  5  (IX,  973),  Bankruptcy— Meddling  with  property  after  peti- 
tion. 

Approved  in  In  re  Home  Discount  Co.»  147  Fed.  551,  where  creditor 
of  bankrupt  took  assignment  of  future  w^ages  to  secure  loan  and  took 
no  steps  to  get  wagea  prior  to  adjudication  but  filed  notice  of  as- 
signment afterward,  referee  could  compel  lender  to  withdraw  notice 
of  assignment;  In  re  Billing,  145  Fed,  398,  notice  to  creditors  of  fil* 
ing  petition  in  involuntary  bankruptcy  is  unnecessary;  State  Bank 
of  Chicago  v.  Cox,  143  Fed.  93,  bankruptcy  trustee  may  recover 
money  obtained  by  creditors  by  attaebment  between  date  of  filing 
of  bankruptcy  petition  and  adjudication;  Williamson  v.  Goodfcllow- 
Brooks  Shoe  Co.,  141  Fed,  220,  upholding  malicious  prosecution  for 
institution  of  bankruptcy  proceedings  maliciously  and  without  prob- 
abJe  cause,  though  not  accompanied  by  actual  seizure  of  property; 
In  r©  Benedict,  140  Fed,  60,  where  receiver  appointed  in  involuntary 
bankruptcy  proceedings,  district  court  of  another  district  in  whicb 
property  of  bankrupt  situated  may  appoint  ancillary  receiver;  In  re 
Granite  City  Bank,  137  Fed.  820,  70  C,  C.  A.  316,  bankruptcy  court 
may  direct  sale  of  property  of  bankrupt  which  is  outside  district; 
In  re  Mertens,  134  Fed.  105,  where  creditors  of  bankrupt  firm  held 
policy  on  life  of  one  of  membera  as  security,  he  could  not  sell  same  to 
himself  at  pretended  auction  for  one-sixth  of  face  value,  after  petition 
in  bankruptcy  against  firm  and  before  adjudication;  In  re  Ducker, 
133  Fed.  775,  seller  of  merchandise  to  bankrupt  under  unrecorded 
conditional  saJe  not  entitled  to  priority  against  subsc<3uent  creditors 
without  notice  or  lien;  In  re  Smith,  133  Fed.  303,  goods  in  posses- 
sion of  retailer  for  resale  purchased  under  contract,  reserving  title 
in  seller  until  full  payment,  pass  to  bankruptcy  trustee;  In  re  Moody, 
131  Fed.  628,  upholding  jurisdiction  of  bankruptcy  court  to  take 
possession  by  receiver  of  property  alleged  to  have  been  fraudulently 
transferred  by  banknipt  and  to  determine  ownership;  In  re  Mortens, 
131  Fed.  515,  where  bankrupt's  trustee  took  possession  of  property 
at  time  of  filing  petition  and  seller  of  property  to  bankrupt  did  not 
elect  to  rescind  for  fraud  until  after  bankruptcy  proceedings  started, 
trustee  not  liable  for  conversion  in  selling  goods  under  order  of 
court;  In  re  Tweed,  131  Fed.  358,  applying  rule  where  bankrupt 
held  property  under  conditional  contract  of  purchase,  conditions  of 
which  are  void  for  failure  to  comply  with  state  statutes;  French  v. 
White,  78  Vt.  95,  62  Atl.  36,  2  L.  E.  A.  (N.  8.)  804,  property  whicb 
vests  in  trustee  of  bankrupt  is  not  attachable  in  state  court;  Eng- 
lish V.  Robs,  140  Fed,  635,  and  In  re  Porterfield,  138  Fed,  195,  botli 
mrguendo. 
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101  U.  8.  407-417,  25  L.  1015,  COUNTY  OF  UVIXOSTON  T,  DAB- 
LINGTON. 

87L  1  (DC,  078).    Invalidity  of  statato  mast  be  dear. 

Approved  in  Ez  parte  Kair,  28  Nev.  146,  80  Pae.  486,  npluildiiig 
act  of  1903,  imposing  penalty  on  person  working  more  than  eight 
honn  a  day  in  mine,  smelter  or  ore-mill;  City  of  Guthrie  t.  Terri- 
tory, 1  Okl.  108,  31  Pac.  103,  11  L.  B.  A.  418,  upholding  power  of 
legislatnre  to  provide  for  payment  by  village  eorporation  whieh  me- 
ceeds  provisional  city  government  of  debts  of  latter. 

101  U.  8.  417-426,  25  L.  1052,  MOHB  v.  MANIEBBE. 

8yl.  8  (IX,  075).    Onardian's  sale— CoUateral  atUek. 

Approved  in  Threadgill  v.  Coleord,  16  Okl.  470,  85  Pae.  710,  pur- 
ehaser  at  master's  sale  under  deeree  in  suit  to  whieh  he  is  put/ 
eannot  eoUaterally  attack  deeree  for  irregularities. 

8yl.  5  (IX,  076).    Notice  in  legal  proceedings. 

Approved  in  White  v.  Martin,  2  Alaska,  501,  upholding  notice  hj 
publication  to  lunatic  who  wanders  away  of  time  and  place  of  how- 
ing  application  for  guardianship. 

101  U.  a  433-438,  25  L.  037,  80nTH  GABOLINA  v.  OAILLABD. 

8yl.  2  (IX,  077).    Bepeal  of  special  statute  pending  suit. 

Approved  in  8cott  v.  Jenkins,  46  Fla.  520,  85  80.  105,  applying  role 
to  foreclosure  where  pending  suit  one  of  defendants  died  and  ad- 
ministrator made  party  after  repeal  of  statute  making  realty  assets  in 
hands  of  administrator;  Terry  v.  McClung,  104  Va.  601,  52  8.  E.  356, 
where  no  final  order  establishing  road  applied  for  was  made  prior  to 
act  of  1888,  depriving  county  court  of  Highland  county  of  jurisdie- 
tion  in  road  cases,  proceedings  lapsed. 

101  U.  a  439-443,  25  l!  1055,  WHEELEB  v.  INSUBANCE  CO. 

Syl.  2  (IX,  978).    Mortgagee's  right  to  insurance  proceeds. 

Approved  in  Wilder  v.  Watts,  138  Fed.  431,  where  debtor  made 
equitable  assignment  of  policies  to  be  issued  as  security  for  loans 
but  failed  to  make  actual  assignment  of  policies  until  after  loss 
when  he  was  insolvent,  assignment  not  act  of  bankruptcy. 

101  U.  S.  443-452,  25  L.  1057,  BBOOES  v.  BUBUNGTON  ETC.  BY, 
CO. 

Syl.  5  (IX,  980).    Mortgages — ^Lien  of  building  contractor. 

Approved  in  Hammond  v.  Darlington,  109  Mo.  App.  343,  84  B.  W. 
449,  one  purchasing  lease  of  land  on  whieh  buildings  are  in  course 
of  erection  for  lessee  is  chargeable  with  notice  that  mechanic's  lies 
may  be  asserted  for  labor  and  materials  entering  into  eonstrao* 
lion. 
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101  XJ.  8.  465-471,  25  L.  987,  8ILLIMAN  v.  UNITED  STATES. 

SyL  1  (IX,  982).     What  is  duress. 

Approved  ia  Earle  v.  Berry,  27  R,  I.  229,  230,  61  Atl.  674,  mere 
threat  to  withkold  payment  of  debt  eieept  on  giving  of  receipt  that 
amount  paid  was  all  that  was  due  is  not  duress. 

101  U.  8.  473-479,  25  L.  800,  MAEQUEZ  v.  FEISBIE. 

&yh  2  {tXf  9S3).     Judicial  interference  with  land  office. 

Approved  in  Fitzgerald  v.  Keith,  5  Okl.  264,  48  Pac.  Ill,  an^ 
Adams  v,  Coucli,  1  Okl.  34,  26  Pac.  1015,  both  following  rule;  Hum- 
bird  V.  Avery,  195  U.  S.  504,  49  L.  297,  25  Sup.  Ct.  123,  refusing,  in 
advance  of  final  action  of  Land  Department,  to  determine  rights  of 
grantees  from  Northern  Pacific  of  indemnity  lands  and  aettleis;  Jones 
V.  Hoover,  144  Fed.  220,  upholding  equity  jurisdiction  to  review 
acta  of  Land  Department  in  construing  law  so  as  to  give  possession, 
where  .  possession  essential  to  complete  purchase  of  public  lands; 
Thompson  v.  Easier,  148  CaL  649,  84  Pac.  162,  where  homestead  claim- 
ant brought  ejectment  against  mining  claimant^  who  made  location 
after  plaintiff  obtained  receiver's  certificate,  defendant  cannot  show 
plaintiff  had  not  complied  with  requirements  of  residence  and  cultiva- 
tion j  Le  Perere  v.  Amonson,  11  Idaho,  47,  81  Pac.  72,  denying  juris- 
diction to  determine  whether  lands  are  mineral  or  not,  while  con- 
troversy pending  before  Land  Department;  Sims  v,  Morrison,  92  Minn, 
346,  100  N.  W,  90,  where  one  filed  homestead  entry  and  submitted 
final  proof  and  then  sold  all  standing  timber  to  plain  tifT,  aud  con- 
test filed  prior  to  final  proof  decided  against  contestant,  but  subse- 
quent to  contract  contest  amended  and  then  homesteader  relinquished 
entry  and  contestant  entered  land  under  timber  act,  plaintiff  cannot 
impress  land  with  trust  j  Tiernan  v.  Miller,  69  Neb,  767,  96  N.  W,  662, 
party  entering  public  lands  as  homestead  cannot  be  enjoined  from 
exercising  right  of  posBesaion  by  one  who,  without  right,  held  prior 
possession;  Wilbonrne  v.  Baldwin,  5  Okl.  280,  47  Pac.  1050,  refusing 
to  enjoin  Indian  agent  from  ejecting  homesteader  from  Indian  lands ^ 
McDaid  V,  Territory,  1  Okl.  102,  30  Pac.  441,  under  Act  Cong.  May 
14,  1900,  relating  to  townsite  entries,  after  issuance  of  patent  to 
truateea,  no  appeal  Mes  from  decision  of  trustees  awarding  land  to 
one  of  several  contestants;  Laramie  Nat,  Bank  v»  Steinhoff,  11  Wyo. 
307,  71  Pac.  994,  where  one  in  possession  of  land  under  certificate  of 
purchase  issued  by  Land  Department  sues  claimant  under  entry,  be- 
fore patent  issued,  to  determine  adverse  interests,  court  can  deter- 
mine right  to  possession  but  not  title;  dissenting  opinion  in  Bproat 
V.  Durland,  2  Okl.  52,  35  Pac.  888,  majority  holding  homestead  claim- 
ant may  be  enjoined  by  adverse  claimant  on  answer  and  cross-com- 
plaint from  interfering  with  possession,  and  injunction  may  be  given 
effect  of  writ  of  possession^  Thompson  v.  Ferry,  6  Arix*  306,  ^6  Pac 
743,  arguendo. 
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Distingaiihed  in  Woodraff  t.  WalUea,  3  Okl.  361,  865,  41  Pm.  809, 
861,  grmnting  injanetion  to  give  poMeMion  to  loeeeMifiil  cUimaaic  in 
contest  before  Land  I>epartment. 

87L  8  (IX,  984).    Judicial  dealing  prior  to  patent. 

Approved  in  Beavet  ▼.  Oliver,  8  Okl.  68,  41  Pae.  855,  and  Pappa 
T.  Trout,  3  OkL  264,  41  Pae.  899,  both  following  mle;  Jonee  v.  Hoover, 
144  Fed.  222,  upholding  equitj  juriadietion  to  review  aeta  of  Land 
Department  in  eonstruing  law  ao  aa  to  give  poaaeaaion  where  poaaea- 
aion  ia  eaaential  to  eomplete  purehaae  of  public  landa;  Heina  v.  Both, 
8  Alaaka,  423,  granting  injunction  to  prevent  trespaaa  on  poaaeaaory 
righta  of  homesteader;  Shj  v.  Brockhauae,  7  OkL  89,  54  Pae,  807, 
town  lot  maj,  before  legal  title  paaaea  from  government,  maintain 
ejectment  againat  one  in  poaaeaaion  aa  hia  tenant;  Bamea  v.  Newton, 
5  OkL  432,  48  Pae.  192,  auceeaaful  partj  in  Land  Department  eon- 
teat  maj  enjoin  adversary  from  interfering  with  poaaeaaion  and  from 
further  occupancj  of  diaputed  premiaea. 

Diatinguiahed  in  diaaenting  opinion  in  Bamea  t.  Kewton,  6  OkL 
468,  49  Pae  1082,  majoritj  holding  auceeaaful  party  in  Land  De- 
partment conteat  maj  enjoin  opponent  from  interfering  with  poa- 
aeaaion and  from  further  occupancj  of  premiaea. 

87L  4  (IX,  984).    Conelusiveneaa  of  land  deciaiona. 

Approved  in  Woodruff  v.  Wallace,  8  Okl.  378,  41  Pae  865,  follow- 
ing rule;  Le  Fevre  v.  Amonaon,  11  Idaho,  48,  81  Pae  72,  denying 
jurisdiction  to  determine  whether  or  not  lands  are  mineral,  while 
claims  are  pending  before  Land  Department;  Tieman  v.  Miller,  69 
Neb.  768,  96  N.  W.  663,  homesteader  cannot  be  enjoined  from  exer- 
cising right  of  possession  by  one  who,  without  right,  held  prior  pos- 
session; Cagle  V.  Dunham,  14  Okl.  615,  78  Pae.  562,  refusing  to  set 
aside  Land  Department  decision  on  contest  for  perjury  eommitced 
before  department;  Oklahoma  City  v.  Hill  Bros.,  6  Okl.  129,  50  Pae. 
247,  parties  entering  lands  in  violation  of  Act  Cong.,  March  2,  1889, 
and  occupied  lots  on  townsite  and  were  unlawfully  dispossessed  while 
in  occupancy  of  buildings  thereon  by  city  authorities  may  sue  for 
trespass;  Barnes  v.  Newton,  5  OkL  431,  48  Pae.  192,  successful  party 
in  Land  Department  contest  may  enjoin  adversary  from  interfering 
with  possession  and  from  further  occupying  disputed  premises;  Cal- 
houn V.  Violet,  4  Okl.  325,  47  Pae.  481,  finding  of  Land  Department 
that  entryman  entered  and  settled  on  lands  thrown  open  under  Act 
of  Cong.,  March  2,  1889,  during  inhibited  time,  is  conclusive. 

Syl.  5  (IX,  985).    Conclusiveness  of  land  decisions — ^Mixed  questions. 

Approved  in  Hartwell  v.  Havighorst,  196  U.  S..  635,  49  L.  629,  25  Sup. 
Ct.  793,  Estes  v.  Timmons,  12  Okl.  544,  73  Pae.  305,  and  Paine  v. 
Poster,  9  Okl.  226,  53  Pae.  113,  all  following  rule;  Bates  etc.  Co.  v. 
Payne,  194  U.  S.  109,  48  L.  895,  24  Sup.  Ct.  595,  refusing  to  enjoin 
postmaster   general   from   refusing   to    mail    as    second-class    matter 
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■  cnontblj  mtteical  pubUcatkn,  each  issue  of  which  ia  complete  in  itself 
I  jind  treats  of  worlcs  of  single  musician;  Cook  v.  McCord,  9  Okl.  211,  0(J 
I  Pac.  500,  applying  rule  to  decision  of  land  officers  on  question  as 
I  to  whether  or  not  lot  abandoned  by  claimant  j  dissenting  opinion  ia 
I  Paine  v.  Foster,  9  Okl.  262,  60  Pac.  25,  majority  refusing  to  review 
I  Land  Department's  decisiou  where  all  pleadings  and  evidence  be- 
I  fore  department  and  record  shows  there  was  some  evidence  to  war- 

■  ram  finding. 

Syi.  7  (IX,  986).  Specification  of  fraud— Belief  against  pat- 
ent. 

Approved  in  Cella  y.  Brown,  144  Fed.  754,  mere  allegation  in  bill 
that  plan  of  reorganization  between  two  street  railways  was  fraudu- 
lently designed  presents  no  issuable  roatterj  Le  Marchel  v.  Teegarden, 
133  Fed.  827,  applying  rule  where  patent  attacked  for  mistake  of  fact; 
Cummings  v.  McDermid,  4  Okl.  278,  44  Pac.  277,  applying  principle 
to  petition  to  set  aside  award  of  townsite  trustees;  Red  River  Fmt* 
nace  Co.  v.  Tennessee  etc.  B.  B.  Co.,  113  Tenn.  713,  87  S.  W,  1019, 
denying  suiliciency  of  allegations  of  biJl  attacking  election  for  city 
railroad  aid  subscription  for  fraud  in  bribing  voters  and  permitting 
felons  to  vote. 

Distinguished  in  Downman  v,  Saunders,  3  Okl.  231,  41  Pac.  106,  peti- 
tion  by  one  seeking  to  recover  townsite  lot  by  virtue  of  actual  oc- 
cupancy as  against  one  holding  probate  judge  ^s  decree  need  not  al- 
lege fraud  in  making  award. 

101  U.  8.  479^494,  25  L.  939,  WOODBURY  PATENT  PLANING  MA- 
CHINE CO.  V.  KEITH. 

Syl.  2  (IX,  986).     Patents— Abandon m out 

Approved  io  Victor  Talking  Mach,  Co.  v.  American  Graph.  Co.,  140 
Fed.  866,  holding  Berliner  patent  No.  534,543,  for  improvements  in 
talking-machines,  not  abandoned. 

(IX,  9B6,)  Miscellaneous.  Cited  in  Weston  Electrical  Instr.  Co.  v. 
Empire  Electrical  etc.  Co.,  136  Fed*  599,  69  C.  C.  A.  329,  want  of 
authority  in  patent  comnuasioner  to  issue  patent  is  pleadable  as  de* 
fense  to  infringement. 

101  U.  S.  494-503,  25  L,  1065,  BAKER  v.  HUMPHREY. 
Syl.  2  (IX,  987).     Quitclaim  grantee — Bona  fide  purchaser. 
Approved  in  Lindblom  v.  Bocks,  146  Fed.  663,  following  rule. 

101  V,  a  503514,  25  K  829,  HALL  v.  RUSSELL. 

Syl.  5  {IX,  989),     Devise  of  settler's  interest. 

Approved  in  McCune  v.  Essig,  199  U.  S.  390,  50  L.  241,  26  Sup. 
Ct,  78,  doctrine  of  relation  not  invocable  to  confer  right  in  land 
under  operation  of  state  laws  on  daughter  of  deceased  homesteader 
against  widow   to   whom   patent   issued j    Cunningham   t,   Krutz,   41 
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Wash.  197y  83  Pae.  112,  where  husband  entered  land  as  homestead 
and  made  final  proof  and  obtained  patent,  wife  could  not  devise  an- 
divided  half  of  land  in  fee. 

Distinguished  in  O'Connell  v.  Pinnacle  Gold  Mines  Co.,  131  Fed. 
108,  under  Bev.  St.,  §  2322,  on  death  of  mining  locator,  his  unpat- 
ented claims  passed  under  statute  to  administrator  and  not  U> 
heirs. 

101  U.  8.  514-521,  25  L.  929,  VANCE  v.  BUEBANK. 

Syl.  1  (IX,  989).    Conclusiveness  of  land  decisions. 

Approved  in  Paine  v.  Foster,  9  Okl.  227,  53  Pac.  113,  and  Adam» 
V.  Couch,  1  Okl.  35,  26  Pac.  1015,  both  following  rule;  Estes  ▼.  Tim- 
mens,  199  U.  8.  396,  50  L.  244,  26  Sup.  Ct.  85,  perjury  on  hearini^ 
before  Land  Department  of  contest  over  entry  under  homestead  lawa. 
is  not  ground  for  equitable  relief  against  departmental  decision;. 
Cook  V.  MeCord,  9  Okl.  210,  60  Pac.  500,  applying  rule  to  question, 
as  to  whether  or  not  town  lot  abandoned;  Thornton  v.  Peery,  7 
Okl.  447,  54  Pac.  651,  allegation  that  evidence  given  in  contest  be- 
fore Land  Department  does  not  prove  abandonment  is  insufficient  to 
warrant  review  in  equity. 

Syl.  2  (IX,  990).    Impeachment  of  land  decisions. 

Approved  in  Wabash  B.  B.  Co.  v.  Mirrielees,  182  Mo.  143,  81  8> 
W.  442,  refusing  to  set  aside  judgment  at  law  on  ground  that  sac- 
cessful  party  therein  committed  perjury  at  trial;  Cummings  v.  Mc- 
Dermid,  4  Okl.  279,  44  Pac.  278,  holding  insufficient  allegations  of 
fraud  in  petition  to  set  aside  award  of  townsite  trustees. 

101  U.  a  551-555,  25  L.  1026,  NONGUE  v.  CLAPP. 

Syl.  1  (IX,  994).    Annulling  state  judgments  for  fraud. 

Approved  in  Strand  v.  Griffith,  144  Fed.  831,  where,  in  state  fore- 
closure, decree  for  mortgagee  rendered  on  issue  as  to  false  repre- 
sentations of  persons  co-operating  with  mortgagee  in  selling  gooda 
as  to  quality  and  value,  mortgagors  could  not  sue  in  federal  court 
to  set  aside  deficiency  judgment  recovered  in  state  court  on  ground 
of  undiscovery  of  fact  that  mortgagee  party  to  fraud. 

101  U.  S.  555-557,  25  L.  961,  DURANT  v.  ESSEX  CO. 

Syl.  2  (IX,  995).  Mandate  of  appellate  court. 
•  Approved  in  Taylor  v.  Colorado  Iron  Works,  33  Colo.  185,  80  Pac. 
130,  where  district  court  has  entered  judgment  as  directed  by  court 
of  appeals,  such  judgment  is  not  reviewable  by  supreme  court;  State- 
V.  Sunapee  Dam  Co.,  72  N.  H.  115,  55  Atl.  900,  applying  principle 
where  court  divided  as  to  ordering  master  to  assess  damages  caused 
by  maintenance  of  dam  so  as  to  deprive  plaintiff  of  use  of  watery 
McClung  V.  Harris,  11  Okl.  65,  65  Pac.  942,  dismissing  appeal  fron» 
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decree  entered  hj  district  court  in  accordance  with  mandate  of  ap^ 
pellatc  court. 

101  U.  S.  557-567,  25  L.  892,  SHAW  ▼.  BAILROAD  CO. 

Syi  3  (IX,  996).     Title— Sal©  of  stolen  bill  of  lading. 
See  105  Am.  St.  £ep.  353,  note. 

Byl.  4  (IX,  996).     Transfer  of  bill  of  lading— Title  to  goodi. 

Approved  in  General  Electric  Co,  v.  Southern  Ry.,  72  S.  C.  254^ 
110  Am.  St.  Eep.  603,  51  8.  E.  696,  where  freight  shipped  unaer 
bill  of  lading  with  draft  attached  drawn  bj  shipper  and  bill  of  lad- 
ing was  **to  order  of  shipper,  ** notify'*  third  party,  carrier  could 
not  deliver  gooda  to  suuh  party  without  surrender  of  bill;  Roy  v. 
Northern  Pac.  Ry.  Co.,  42  Wash,  576,  85  Pac.  54,  act  of  carrier's 
agent  in  delivering  bill  of  lading  for  goods  which  he  knew  were 
not  delivered  to  carrier  does  not  bind  carrier  at  to  innocent  trans- 
feree. 

Syl.  5  (IX,  997).     Statutes  derogatory  of  common  law. 

Approved  in  Whitfield  v«  Aetna  Life  Ins.  Co.,  144  Fed.  360,  eon- 
atruing  Rev.  St.  Mo.,  1S99,  g  7896,  relating  to  defense  of  suicide  in 
actions  on  life  policies;  White  etc.  Pob.  Co,  v.  Apollo  Co.,  139  Fed 
432,  copyright  of  printed  musical  confposition  is  not  infringed  by 
perforated  record  for  use  with  machine  to  play  composition  on  musi- 
cal instrument;  United  Shoe  M.  Co.  v.  Duplesaia  etc.  Shoe  Co.,  133 
Fed.  933,  under  Comp.  St.  1901,  p.  589,  suit  against  alien  for  in- 
fringement of  patent  may  be  brought  in  any  district  where  defend- 
ant found.     See  105  Am.  St.  Eep.  33S,  note. 

Syl.  6  (IX,  998).     Purchaser  of  stolen  bill  of  lading. 
See  105  Am*  St.  Eep.  357,  note. 

101  U.  S,  567,  568,  25  L.  815,  MEECANTILB  NATIONAL  BANK  ▼. 
CARPENTER, 

ByL  1  (IX,  998).     Demurrer  to  bill— Limitations, 
Approved  in  Thurmond  v.  Chesapeake  etc.  By.  Co.^  140  Fed.  699, 
following  rule. 

101  U.  S.  570-572,'  25  L.  868,  BUTTERFIBLD  v.  SMITH. 

Syt.  1  (IX,  999).  Conclusiveness  of  flnaJ  account  of  administra- 
tor. 

Approved  !n  Whitney  v.  Wen  man,  140  Fed*  960,  order  passing 
bankruptcy  receiver's  accouni,  in  which  he  has  credited  biraaelf 
with  property  surrendered  to  third  perBoni  who  claim  same,  does  sol 
bar  suit  by  trustee  to  recover  same. 
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101  U.  8.  577-500,  25  L.  003,  WALDEN  t.  8KINNEB. 
&y\.  8  (IS,  1000).  Beformation  of  initnunento— Miitako, 
Approved  in  Carrell  ▼.  HcMamj,  136  Fed.  670,  where  parties 
agreed  hy  parol  to  exehange  farm  for  store,  and  farm  owner  was 
to  retain  poeeenion  and  receive  rents  for  current  year,  bnt  seriTOner 
failed  to  embodj  reeenration,  deed  reformed  to  embody  actual  agree- 
ment; Johnson  ▼.  Sherwood,  34  Ind.  App.  5.07,  78  N.  E.  187,  reform- 
ing deed  and  mortgage  to  show  easement  of  way  OTor  land  de- 
scribed; Biehmond  ▼.  Ogden  8t  By.  Co.,  44  Or.  54,  74  Pae.  885,  re- 
forming notes  where  it  was  intended  that  notes  given  by  tmsteea 
should  not  bind  them  personally,  but  by  mistake  in  phrasaologj 
so  drawn  as  to  make  them  personally  liable. 

8yL  7  (IX,  loot).  Federal  jurisdiction-^^litisenship  of  real  par- 
ties. 

Approved  in'Burrell  v.  United  States,  147  Fed.  46,  in  action  om 
public  contractor's  bond  given  under  Comp.  St.  1901,  p.  2523,  pres- 
ence of  United  States  as  formal  party  is  insufficient  to  eonfer  fed- 
eral jurisdiction;  United  States  v.  Churchyard,  132  Fed.  88,  uphold- 
ing federal  Jurisdiction  over  action  on  contractor's  bond  givea  un- 
der Comp.  St.  1001,  p.  2523,  irrespective  of  citizenship. 

101  U.  a  591-506,  25  L.  1028,  HOLLINGSWOBTH  v.  FLINT. 

SyL  2  (IX,  1001).    Married  woman's  deed— Acknowledgment. 

Approved  in  American  Bonding  etc.  Co.  v.  Gibson  County,  14& 
Fed.  874,  where  judgment  against  building  contractor  and  surety 
reversed  for  failure  to  allege  or  prove  certification  of  claim  by  arehi- 
tect,  action  not  sustainable  on  amendment  of  declaration  that  certifi- 
cate procured  after  reversal. 

Distinguished  in  Murray  Co.  v.  Continental  Gin  Co.,  149  Fed.  991, 
acknowledgment  of  assignment  of  patent  relates  back  to  date  of 
assignment. 

101  U.  8.  597-601,  25  L.  1019,  BECHTEL  v.  UNITED  STATED 
Syl.  1  (IX,  1002).  Bemedial  statutes  liberally  construed. 
Approved  in  United  States  v.  Foreman,  5  Okl.  257,  48  Pae.  98, 
one  suing  in  territorial  district  court  exercising  federal  jurisdict^oi. 
for  recovery  of  money  paid  for  land  on  which  entry  erroneously  al- 
lowed and  afterward  canceled,  need  not  show  surrender  to  Secretary' 
of  Interior  of  duplicate  receipt  and  execution  of  relinquishment  of 
claim  to  land  as  provided  by  Act   Cong.,  June  16,  1880. 

101  U.  S.  601-609,  25  L.  1070,  CBAMPTON  v.  ZABRISKIE. 

Syl.  2  (IX,  1002).     Taxpayers  may  enjoin  county  debt. 

Approved  in  Murray  v.  City  of  Allegheny,  136  Fed.  61,  69  C.  C.  A. 
65,  upholding  suit  by  lot  owner  to  enjoin  conveyance  by  city  for 
l^rivate  purposes  of  land  dedicated  as  highway  by  original  plat  hy 


B%r 


Kotes  on  U.  8,  Eeports.  101  U.  8,  612-633 


which  lots  sold  so  as  to  give  lot  owners  access  to  waterfront;  Bates 
▼.  Mayor  etc.  of  Nome,  1  Alaska,  21 2*  upliolding  suit  by  taxpayer 
to  enjoin  municipal  officers  from  paying  expenses  of  election  called 
in  violation  of  law;  Sherburne  v.  Portsmouth,  72  N.  H.  540,  58  AtL 
39,  npholding  bill  by  taxpayer  to  enjoin  city  council  from  granting 
pubHc  common  to  individuals  for  baseball  parkj  Kellogg  v.  School 
District  i^o,  10,  13  Okl.  297,  74  Pac.  114,  upholding  injunction  at 
auit  of  taxpayer  to  restrain  school  district  from  contracting  for 
schoolbouse  at  onauthorized  place  and  contracting  liabilities  there- 
for for  which  district  would  be  liable;  Johnson  v.  Black,  103  Va. 
481,  106  Am,  St.  Rep,  890,  49  S.  E.  635,  upholding  suit  by  taxpayers 
against  supervisors  to  compel  them  to  restore  to  county  moneys  paid 
them  in  excess  of  their  salariesj  dissenting  opinion  in  Henry  v. 
State,  87  Miss.  89,  39  So,  88 2,  majority  holding  action  of  penitentiary 
board  of  control  with  relation  to  working  of  convicts  is  not  review* 
able  by  courts  in  absence  of  oMcial  misconducts 

101  U.  S.  612-621,  25  U  896,  GATES  v,  GOODLOE. 

SyL  1   (IX,  1005),    Bankruptcy — Error — Substitution  of  assignee. 

Distinguished  in  Fred  Macey  Co*  v,  Macey,  135  Fed.  T29,  68  C.  C, 
A.  363,  where  amendment  to  show  jurisdiction  of  removed  case  could 
not  have  been  made  In  circuit  court,  it  cannot  be  made  on  appeal, 
though  parties  consent. 

101  U.  S.  622-633,  25  L.  1030,  J0N:ES  v.  NEW  YORK  QUABANTY  & 
INDEMNITY  CO. 

Syl,  5  (IX,  1006).  Corporation'!  ultra  vires  mortgage — State, 
Distinguished  in  Dunbar  v.  American  Tel.  Co.,  224  HI.  31,  79  N. 
E.  430,  minority  stockholders  may  restrain  another  corporation  froiw 
purchasing  majority  stock  in  their  company  where  object  of  pur- 
chase was  to  stifle  competition^  acquire  control  of  company  and  de* 
atroy  it. 

Syl.  7  (IX,  1006).    Forfeitures  Dot  favored  in  equity. 
Approved  in  Brewster  v,  Lanyon  Zinc  Co.,  140  Fed,  818,  canceling 
oil  and  gas  lease  for  breach  of  covenant  as  cloud  on  title;  Duff  v* 
GilUIand,  135  Fed,  585,  refusing  to  cancel  assignment  of  patent. 

SyL  8  {IX,  1007).     Parol  to  explain  agent's  contract. 

Approved  in  Stitt  v.  Eat  etc.  Lumber  Co.,  96  Minn.  33,  104  N,  W. 
564,  deed  absolute  may  be  shown  by  parol  to  be  mortgage  to  se- 
cure future  advances  and  performance  of  contract  though  title  not 
in  mortgagor  at  time  and  put  in  name  of  third  party  for  convenienee; 
Harlan  Co.  v.  Whitney,  65  Web,  108,  101  Am,  St.  Bep.  610,  90  N,  W. 
994,  where  deed  by  way  of  mortgage  recites  that  grantee  is  trustee 
for  sureties  on  bond  of  grantor^  parol  evidence  im  admissible  to 
identify  bond  and  sureties. 
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101  U.  &  688-637,  25  L.  1072,  MA80N  LUMBEB  CO.  T.  BUGHTELu 

87L  3  (IS,  1007).    Beview  of  refereo's  flndingi. 

Diatinguished  in  United  States  t.  Choctaw  etc.  B.  B.  Co.,  S  OkL 
462,  464,  41  Pae.  749,  specifle  findings  of  fact  entered  on  jonnal  at 
request  of  one  of  parties,  though  not  made  part  of  record  bf  bOl  of 
exceptions,  are  part  of  record. 

101  U.  a  638,  630,  25  L.  1078,  MASON  LUMBEB  CO.  T.  BUCHTEL. 

SyL  3  (IX,  1008).    ConclusiTsness  of  judgment. 

Approved  in  Georgia  B.  etc  Co.  t.  Wright,  132  Fed.  916,  917, 
where  state  court  decided  in  suit  between  state  and  railroad  that 
charter  created  contract  precluding  tax  in  excess  of  certain  per* 
centage  of  net  earnings,  state  is  concluded  in  subsequent  soit  im- 
▼olving  taxes  for  other  jear  under  different  statute;  Territory  t. 
Hopkins,  9  OkL  150,  69  Pac  981,  decree  determining  TaUdity  of 
bonds  involved  in  statutory  proceeding  is  conclusive  on  aU  issues. 

101  U.  a  641-646,  25  L.  1075,  KENNEDY  v.  CBESWELU 

i^L  8  (IX,  1009).    Equity— Plea  found  fiOse. 

Approved  in  American  Graph.  Co.  v.  Leeds  etc  Co.,  140  Ved. 
981,  burden  of  proof  rests  on  plaintiff  to  support  plea. 

BjL  7  (IX,  1009).    Becovery  of  assets  by  decedent's  creditors. 

Approved  in  Southern  Pac.  B.  B.  Co.  v.  United  States,  200  U.  8. 
851,  50  L.  511,  26  Sup.  Ct.  296,  refusing  to  dismiss  for  adequacy  of 
law  remedy  where  government  files  bill  to  cancel  patents  erroneously 
granted  to  railroad  and  prays  discovery  of  sales  to  bona  fide  por- 
ejiasers. 

Distinguished  in  United  States  v.  Bitter  Boot  Development  Co.,  200 
U.  S.  476,  50  L.  562,  26  Sup.  Ct.  318,  denying  equitable  jurisdiction 
over  suit  bj  government  for  wrongful  cutting  and  carrying  away 
timber  from  government  land,  though  one  of  defendants  is  ex- 
ecutrix of  insolvent  estate  of  principal  wrongdoer. 

301  U.  8.  647-664,  25  L.  945,  IMHAEUSEB  v.  BUEBK. 

Syl.  3  (IX,  1010).    Patent  infringement — ^Prior  invention. 

Approved  in  Cutler  etc.  Mfg.  Co.  v.  Union  Elec.  Mfg.  Co.,  147 
Fed.  272,  Blades  patent  No.  418,678,  for  electric  switch  for  motors, 
not  anticipated  and  infringed  by  device  of  Eeeney  ft  Bhine  patent 
No.  777,637. 

Distinguished  in  Central  Foundry  Co,  v.  Coughlin,  141  Fed.  95, 
holding  Coughlin  patent  No.  553|055|  for  foundry  ladlOi  not  in* 
fringed. 
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101  U,  S:  677-688,  25  L.  96S,  DOUGLASS  v.  COUNTY  OF  PIKE. 

BjL  3  (IX,  1012).     Change  of  judicial  Btatutoiy  construct  ion. 

Approved  in  Lepine  v.  Mairero,  116  La.  942,  41  So,  217,  regiitra- 
tiom  of  act  of  sale  signed  by  vendor  alono  will  affect  registry  of 
aale. 

DiBtinguisbed  in  Sedalia  v.  Donohue,  IM  Mo.  418,  89  B.  W.  389, 
where  Kansas  City  court  of  appeals  decided  that  under  Rev.  St. 
1889,  §  1498,  conferring  power  on  council  to  levy  tar  for  street  im- 
provements, tax  bill  iasui^d  by  clerk  in  pursuance  of  resolution  of 
council  was  valid,  tax  bills  subsequently  issued  by  clerk  are  not 
contracts  impaired   by  subsequent   decision   holding   them   invalid* 

101  U.  a  688-692,  25  L,  1004,  CASE  v.  BEAUREGARD. 

8yl.  2*(K,  1014).     Exhaustion  of  legal  remedy,  how  shown. 

Approved  in  Wymau  v.  Wallace,  201  U*  8.  242,  50  L.  741,  26  Sup. 
Ct.  495,  judgment  at  law  on  note  given  by  national  bank  note  not 
necessary  to  suit  by  holder  to  subject  to  its  satisfaction  property 
conveyed  to  trustee  as  security  therefor j  George  v.  Wallace,  135 
Fed.  292,  68  C.  C.  A.  40,  where  assets  of  national  bank  in  liquidation 
put  in  hands  of  defendant,  who  was  trustee  for  another  bank,  which 
Assumed  payment  of  creditors,  holder  of  note  given  by  liquidating 
bank  as  part  of  assumption  contract  may  enforce  Hen  on  bank's 
itsaets  and  obtain  administration  of  its  affairs  without  reducing  claim 
to  judgment* 

Distinguished  in  Flournoy  v.  Bullock,  11  N.  M.  104,  106,  66  Pac. 
550,  55  L.  R,  A,  745,  where  partnership  thrown  into  hands  of  re- 
ceiver to  sell  property  and  divide  proceeds  among  creditors^  simple 
contract  creditor  cannot  inteivone  and  secure  judgment  against  firm 
and  ons  of  members. 

Syl.  3  (IX,  1016).  Res  adjudicata^Correctness  of  decree* 
Approved  in  City  of  Defiance  v,  McGonigale,  150  Fed.  697^  decl 
sion  of  state  court  in  suit  to  enjoin  further  performance  of  contract 
made  by  city  with  water  company,  followed  in  subsequent  federal 
action  by  water  company  to  recover  rentals  under  contract;  PMi- 
brook  V.  Newman,  148  Ca!,  175,  82  Pac.  773,  motion  in  supremo  court 
to  vacate  order  vacating  former  order  rendered  nine  years  prei^. 
ously  affirming  order  denying  new  trial  not  maintainable  on  ground 
that  order  was  wrong  as  to  facts  and  law;  Georgia  R.  R.  etc.  Co. 
V.  Wright,  124  Ga.  603,  53  S.  E,  254,  holding  nonappealing  defend- 
ant estopped  in  subsequent  suit  from  setting  up  matter  which  might 
have  been  pleaded  on  appeal^  Lockhart  t.  Leeds,  12  N.  M.  164,  76 
Pkc,  314,  judgment  for  defendant  in  action  to  declare  location  void  for 
fraud  and  violation  of  agreement  to  locate  claim  for  plaintiff  bar? 
mult  to  have  property  declared  held  in  trust  for  plaintiff. 

Distinguished  in  Memphis  City  Bank  v.  Smith,  110  Tenn.  360,  75 
S.  W*  1071,  where  in  prior  action  by  defendant  against  plaintiffj  as 
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indoraer  of  note,  latter  pleaded  notes  secured  by  propertj  which 
defendant  told,  and  that  prior  thereto  plaintiff  tendered  him  amount 
of  debt  and  awarded  release  of  security  which  was  refused,  and 
plaintiif  cross-complained  for  usury  and  judgment  rendered  for 
amount  of  debt  less  usury,  decree  not  res  adjudieata  in  action  for 
conversion  of  property. 

101   U.   8.   693700,  25  L.   1005,  ANTHONY  t.   COUNTY  OF  JAS- 
PER. 

Syl.  2  (IX,  1017).    Form  of  execution  of  municipal  bonds. 

Approved  in  Frank  v.  Butler  Co.,  139  Fed.  122,  where  Nebraska 
laws  authorized  county  railroad  aid  bonds  on  note  of  people  and 
required  registration  and  certification  of  bonds  by  state  officer,  bonds 
issued  without  certification  and  registration  are  void. 

Syl.  4  (IX,  1017).    Bond  purehasei^-Notice  of  law. 

Approved  in  Wright  ▼.  East  Biverside  Irr.  Dist.,  138  Fed.  319, 
where  bonds  prepared  under  California  irrigation  act  of  1887,  and 
coupons  contained  lithographed  name  of  then  secretary,  and  bonds  de- 
livered eighteen  months  afterward  signed  by  succeeding  secretary, 
but  lithographed  signature  on  coupons  not  changed,  bonds  void;  Saucr 
▼.  Gillett,  20  Colo.  App.  371,  78  Pac.  1070,  bonds  payable  on  demand 
issued  under  ordinance  which  did  not  provide  for  tax  levy  are  invalid 
in  hands  of  bona  fide  purchaser,  irrespective  of  recital  that  they  were 
issued  in  compliance  with  law;  City  of  Outhrie  v.  New  Vienna  Bank, 
4  Okl.  217,  38  Pac.  11,  legislature  cannot  require  city  to  pay  debts 
in  excess  of  maximum  limit  fixed  by  laws  of  United  States. 

Syl.  8  (IX,  1018).    Municipal  agent's  authority  limited  by  statute. 

Approved  in  dissenting  opinion  in  Wright  v.  East  Biverside  Irr. 
Dist.,  138  Fed.  325,  majority  holding  where  bonds  prepared  under 
California  irrigation  act  of  1887,  and  coupons  signed  by  then  secre- 
tary, and  bonds  delivered  eighteen  months  afterward,  signed  by 
succeeding  secretary  without  changing  signature  on  coupons,  bonds 
void. 

Syl.  9   (IX,  1019).     Purchasers  of  municipal  bonds — Signatures. 

Approved  in  Wright  v.  East  Biverside  Irr.  Dist.,  138  Fed.  322,  where . 
bonds  prepared  under  California  irrigation  act  of  1887,  and  coupona 
contained    name    of    then    secretary,    and    bonds    delivered    eighteen 
months  afterward  signed  by  succeeding  secretary,  but  signature   on 
coupons  not  changed,  bonds  void. 

Distinguished  in  Gage  v.  McCord,  5  Ariz.  234,  51  Pac.  979,  980, 
territorial  bonds  once  dated  and  executed  under  Act  Cong.  June  25, 
1890,  §  4,  may  be  thereafter  negotiated  by  successors  of  loan  com- 
missioners. 
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101  U.  S.  711  721,  25  U  872,  EX  PARTE  DENVER  &  EIO  GRANDE 
BY.  CO. 

Syl.  2  (IX,  1020),     Mandamus  to  inferior  court. 

See  98  Am.  St.  Rep.  890,  note. 

101  IT.  S.  721-720,  25  L.  833,  PHILLIPS  v,  GILBERT. 

87L  2  (IX,  1020).    Meeb&nic^a  lien  againBt  several  buildings. 

Approved  in  Seattle  Lumber  Co.  v-  Sweeney,  33  Waah,  6^6,  74 
Pnc.  1002,  notice  claiming  lien  on  five  different  biuldiugs  situated  on 
different  lots  and  not  designating  material  furnished  for  each  does 
not  invalidate  lien. 

Distinguished  in  Beacb  v.  Stamper^  44  Or,  7,  102  Am.  St.  Rep, 
507j  74  Pac.  209,  subcontractor  furnishing  materials  for  several  build- 
ings under  entire  contract  witb  contractor  bound  by  separate  con- 
tracts for  construction  of  separ&te  buildings  is  not  entitled  to  Jieo 
on  all  buildings  for  lump  sum  due. 

101  U.  S-  731  744,  25  L.  8ie,  STEWART  v.  PLATT. 
Syl.  1  (IX,  1021).  Chattel  mortgage — ^Place  of  recordation. 
Approved  in  In  re  Brannock,  131  Fed.  821,  823,  recital  in  chattel 
mortgage  of  residence  of  mortgagor  is  not  evidence  of  his  residence 
to  determine  proper  place  of  recordation;  First  Nat,  Bank  v.  Beley, 
32  Mont.  296^  80  Pac.  258,  affidavit  of  renewal  stating  requisite  facts, 
including  averment  of  good  faith,  does  not  validate  chattel  mortgage 
originally  void  as  to  attaching  creditors  because  of  want  of  affidavit 
of  good  faith;  Pierson  v.  Hickey,  16  S.  D.  49,  91  N.  W.  340,  chattel 
mortgage  not  filed  as  required  by  Comp,  Laws,  §  4379^  ia  void  as 
against  execution  levied  on  mortgage  properly,  though  debt  on  which 
judgment  recovered  existed  prior  to  mortgage. 

Distinguished  in  In  re  Brannock,  131  Fed,  823,  under  Code  Iowa,  § 
2906,  mortgage  given  by  railroad  contractor  on  property  in  his  pos- 
session in  county  where  he  is  at  work,  and  in  which  he  resides  whild 
performing  contract,  is  properly  recorded  there,  though  residence 
there  only  temporary. 

Syl.  3   (IX,   1022).     Bankruptcy— Title  of  assignee — ^Equities. 

Approved  in  York  Mfg.  Co.  v.  Cassell,  201  U.  S.  352,  50  L.  785, 
26  Sup.  Ct.  481,  adjudication  in  bankruptcy  docs  not  operate  as  lien 
in  favor  of  trustee  as  against  conditional  vendor  of  property,  be- 
cause of  nonfiling  of  contract  as  required  by  Ohio  Rev.  St,  §  4155; 
Thompson  v.  Fairbanks,  196  U.  S,  526,  49  L.  586,  25  Sup.  Ct.  306, 
©uforcement  of  inchoate  lien  of  valid  chattel  mortgage  covering  after- 
acquired  property  by  taking  possession  with  knowledge  of  contem- 
plated bankruptcy  is  not  voidable  preference;  In  re  Cramond,  145 
Fed.  976,  persons  performing  labor  for  city  contractor,  who  there- 
after became  bankrupt,  having  filed  no  notice  of  lien  under  N.  Y. 
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Laws  1897,  |  12,  p.  620,  |  17,  p.  622,  have  no  lien  on  unooat  dno 
from  city  to  eontrnetor;  In  re  Beede,  138  Fed.  468,  Bankr.  Aet  1802^ 
I  67,  nppliee  to  jndgmente  obtained  hj  creditor!  of  bankrupt  robne 
quent  to  adjudication  where  action  had  been  eommeneed  prior  to 
institution  of  bankruptcy  proceedings;  In  re  Prinee,  181  Fed.  562, 
where  sale  of  bankrupt's  realty  made  subject  onlj  to  first  mortgage, 
proceeds  of  sale  should  be  applied  to  other  liens  to  exclusion  of  coats 
of  administering  bankrupt's  estate;  Butson  ▼.  Home  SaTings  lb  Trast 
Co.,  129  Iowa,  378,  106  K.  W.  648,  where  building  association  paid 
loan  of  $300,  made  to  defendant  bj  another  society  by  paying  dlf« 
ference  between  original  loan  and  withdrawal  yalue  of  defendant's 
stock,  and  defendant  treated  ns  borrower  of  $300,  association  eoold 
not  charge  defendant  with  greater  loan  than  cash  actually  paid  other 
society;  Brunnemer  t.  Cook,  180  N.  Y.  191,  73  N.  E.  20,  chattel  mort- 
gage improperly  filed  is  Talid  as  against  mortgagor's  bankruptcy's 
trustee;  Christ  ▼.  Zehner,  212  Pa.  192,  61  AtL  823,  where  bill  of 
sale  given  to  secure  loan,  but  possession  of  goods  not  taken,  and 
later,  within  four  months  of  bankruptcy,  bill  indorsed  to  effeet  that 
loan  still  due  and  that  possession  given  vendor,  there  was  no  unlawful 
preference;  dissenting  opinion  in  Blackman  v.  Baxter,  126  Iowa,  ISO, 

100  N.  W.  79,  70  L.  B.  A.  250,  majority  holding  adminisirator  nay 
insist  that  chattel  mortgage  executed  by  decedent  while  insolvent  is 
void  as  to  creditor  because  not  recorded  till  after  decedent's  death. 
See  104  Am.  St.  Bep.  913,  note. 

Distinguished  in  In  re  Noel,  137  Fed.  703,  where  several  mortgrnges, 
first  to  secure  loan  and  rest  to  secure  renewals,  were  not  recorded 
within  time  required  by  statute,  so  as  to  uphold  mortgagor's  credit, 
last  of  series,  though  recorded,  is  void  as  to  mortgagor's  bankruptcy 
trustee;  Skilton  v.  Codington,  185  N.  Y.  88,  77  N.  E.  792,  chattel 
mortgage  not  filed  till  five  years  after  execution  is  void  as  against 
bankruptcy  trustee  of  mortgagor. 

Syl.  6  (IX,  1023).    Bankruptcy — ^Exehange  of  securities. 

Approved  in  In  re  Cutting,  145  Fed.  390,  renewal  mortgage  not 
preference  in  act  of  bankruptcy,  though  it  includes  additional  prop- 
erty where  mortgagor  receives  further  present  consideration;  In  re 
Noel,  137  Fed.  700,  where  valid  mortgage  given  as  security  for  pres- 
ent loan,  fact  that  new  mortgage  on  same  property  given  within  four 
months  of  mortgagor's  bankruptcy  does  not  make  mortgage  voidable 
as  preference. 

101  U.  S.  745-754,  25  L.  1040,  GODDABD  v.  OBDWAY. 

SyL  3  (IX,  1024).    Court's  power  during  term. 

Approved  in  Mackenzie  v.  Pease,  146  Fed.  744,  circuit  eoort  of 
appeals  may,  during  term,  vacate  order  allowing  appeal  inadvertentijr 
entered. 
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101  n.  8.  755^772,  25  L,  915,  WOLSEY  v.  CHAPMAK 
Syl.  1   (IX,  1024).    Public  lands  reserved  from  sale. 

ApproTed  ie  Uoited  States  ▼»  Tully,  140  Fed.  902,  determlnmg 
whether  lands  in  military  reservation  were  legally  reserved  so  as  to 
give  federal  coort  jurisdiction  over  murder  committed  thereon;  Norths 
em  Lumber  Co.  v.  O'Brien,  139  Fed.  617,  Northern  Pacific  grant  of 
1864  did  not  embrace  lands  reserved  by  land  office  for  satisfaction  of 
prior  grant^  though  lands  subsequently  became  ** public  lands"; 
Behrendfl  v*  Goldsteen,  1  Alaska,  524,  portion  of  public  lands  in 
Alaska  set  apart  by  order  of  Secretary  of  Navy  and  used  for  pur* 
poses  of  Navy  Department  constitute  valid  reservation  by  cxecutioD; 
State  V.  Tully,  31  Mont,  382,  78  Pac.  766,  denying  state  jurisdiction 
over  homicide  committed  on  portion  of  landa  of  Ft.  Missoula  Eescr* 
vatioa. 

101  U.  S.  773-781,  25  L.  925,  LITCHFIELD  v.  COUNTY  OP  WE& 

STEE. 

Syl.  5  (IX,  1026).     Taiat ion— Interest. 

Cited  in  Stato  v.  Chicago  etc.  By.  Co.,  128  Wii.  51S,  108  N.  W. 
^14,  arguendo. 

101  U.  8.  782-789,  25  L.  1044,  YOUNG  ▼.  BRADLEY. 
Syl.  1  (IX,  1027),  Nature  and  duration  of  trust* 
Approved  in  Brillhart  T.  Mish,  99  Md.  458,  58  AtL  31,  where  owns? 
of  curtesy  in  land  of  deceased  wife  deeds  his  life  estate  In  trust 
for  his  life  to  one  to  manage  and  pay  for  bis  support  out  of  profits, 
trustee  could  not  contest  partition  among  remaindermen  free  from 
life  estate  where  grantor  consented  thereto;  Graham  v.  Whitridge, 
99  Md.  293,  58  AtL  38,  66  L.  E.  A.  408,  where  life  tenants  in  legal 
life  estate  under  will  are  entitled  to  vested  remainders  io  property, 
life  tenant  take  absolute  estate  j  Angle  v.  llarshall,  So  W.  Va.  680,  47  S. 
E.  886,  where  owner  of  life  estate  deeds  it  to  A  in  trust  to  manage  same 
for  grantor's  benefit,  subsequent  conveyance  of  life  estate  by  grantor 
terminated  A's  trust.     See  100  Am.  St.  Bep.  103^  note. 

101  U.  S.  791-797,  25  L.  921,  WEIGHT  v.  NAGLE. 

SyL  4  (IX,  1029).  Franchise  monopolies  not  presumed- 
Approved  in  Water  etc,  Co.  v.  City  of  Hutchinson,  144  Fed.  2<J3, 
under  Kansas  laws,  city  of  second  class  cannot  grant  exclusive  rigbl 
for  term  to  company  to  use  streets  to  supply  water  and  gas  t9  city 
and  inhabitants;  In  re  Spease  Ferry,  138  N.  C.  221,  50  S.  E.  625, 
upholding  Laws  1S95,  p.  295,  authorizing  certain  persona  to  estab^ 
liah  ferry  at  certain  point  for  thirty  years,  and  making  it  nnlawful 
im  any  one  to  establish  other  ferry  within  mile  and  a  half  thereof. 
03 
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101  U.  8.  707-810,  25  L.  1021,  TBENIEB  ▼.  8TEWABT. 

By\.  5  (IX,  1030).    Spanish  grant — Perfect  title  at  cesaioa. 

Approved  in  Catron  ▼.  Laughlin,  11  N.  M.  633,  72  Pae.  32,  holding 
eongressional  eonfirmation  of  Mexican  grant  ia  adjudication  of  per- 
fect title  to  whole  of  land. 

101  U.  8.  810-813,  25  L.  875,  DUNCAN  ▼.  OEGAN. 

87I.  1  (IX,  1030).    Removal — Proceedings  in  federal  eonrt. 

Approved  in  Hatcher  ▼.  Hendrie  etc.  Supply  Co.,  133  Fed.  260,  68 
C.  C.  A.  19,  lien  obtained  bj  attachment  in  state  court  not  lost  by- 
removal;  Brjce  ▼.  Southern  By.'  Co.,  129  Fed.  967,  where  at  time 
of  filing  removal  petition  motion  to  make  complaint  more  definite 
was  pending,  motion  was  transferred  to  federal  court  with  record 
to  be  there  determined;  Kipp  ▼.  Burton,  29  Mont.  102,  101  Am.  St. 
Bep.  544,  74  Pac.  87,  53  L.  B.  A.  325,  execution  issued  without  seal 
of  court  is  voidable  only. 

101  U.  S.  814-821,  25  L.  1079,  STONE  ▼.  MISSISSIPPL 

Syl.  2  (IX,  1031).    Police  power  not  contractable. 

Approved  in  Manigault  v.  Springs,  199  U.  S.  481,  50  L.  279,  26 
Sup.  Ct.  127,  obligations  of  agreement  to  remove  existing  dam  from 
navigable  stream  not  impaired  by  subsequent  statute  to  subserve  dnLin- 
age  of  lowlands,  authorizing  construction  of  dam  by  persons  makinir 
agreement;  New  Orleans  Gaslight  Co.  v.  Drainage  Commission,  197 
U.  8.  460,  49  L.  835,  25  Sup.  Ct.  471,  upholding  imposition  on  gas 
company  of  cost  of  changes  in  location  of  pipes  in  streets,  necessitatecT 
by  construction  of  drainage  system  though  it  had  exclusive  franchise; 
Grainger  v.  Douglas  Park  Jockey  Club,  148  Fed.  541,  upholding  Ken- 
tucky act  of  1906,  creating  state  racing  commission  and  regulating  * 
racing  of  running  horses;  Louisville  v.  Wehmhoff,  116  Ky.  848,  79  S. 
W.  202,  upholding  city  ordinance  forbidding  transmission  to  poolroom 
operator  of  messages  intended  to  be  used  in  pool-selling  business,  though 
messages  come  from  other  state;  State  v.  Hyman,  98  Md.  614,  57  Atl. 
8,  64  L.  R.  A.  637,  upholding  act  of  1902,  regulating  sweating  system; 
Van  Cleve  v.  Passaic  Valley  Sewerage  Commrs.,  71  N.  J.  L.  224,  5ft 
Atl.  587,  acts  under  which  city  of  Paterson  authorized  to  empty  sew- 
age into  Passaic  river  are  revocable  at  will  of  legislature;  Norfolk 
etc.  R.  R.  Co.  V.  Commonwealth,  103  Va.  293,  49  S.  E.  40,  state  cor- 
poration commission  may  fix  charges  for  placing  cars  on  track  scales 
in  connection  with  spur  tracks;  Petersburg  v.  Petersburg  Aqueduct  Co.,. 
102  Va.  659,  47  S.  E.  849,  city  may  prohibit  water  company,  chartered 
when  city  sparsely  settled  and  which  had  never  attempted  to  extend 
system  from  digging  up  streets  in  extending  limits. 

Syl.  3   (IX,  1032).     Scope  of  police  power. 

Approved  in  State  v.  Robb,  100  Me.  185,  60  Atl.  876,  upholding  ordi- 
nance prohibiting  removal  of  house  offal  by  any  but  person  authorized 
■o  to  do;  Ex  parte  Boyce,  27  Nev.  340,  75  Pac.  6,  665  L.  R.  A.  47,  up- 
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holding  act  of  1903,  providing  eight-hour  work  daj  in  mincA,  imclteni 
aod  ore-mills;  Wallace  v.  Mayor  etc.  of  Reno,  27  Nev.  81,  73  Pac.  531, 
63  L.  E.  A.  337,  upholding  provision  of  Reno  charter  authorizing  city 
Doard  to  revoke  aud  discontinue  business  licensee  where  there  is  reason 
to  believe  business  ia  nuisance  or  menace  to  health  or  morals;  Sandys 
v»  Willianifl,  46  Or,  337,  80  Pac.  646,  upholding  ordinance  prohibiting 
sale  of  liquor  in  private  rooms  or  alcoves  connected  with  aaloons.  See 
104  Am.  St.  Rep.  63g,  DOte. 

101  U.  S.  832  835,  25  L.  »73,  SOUTH  ft  NORTH  ALABAMA  E.  E. 
CO,  ▼.  ALABAMA. 

SyL  1  {IX,  1035).     Obligation  of  contracta — ^Eepeal  of  statute. 
Approved  in  Li  re  Hoople,  179  N.  Y,  312,  72  N.  E.  230,  right  to 
refund  amount  of  transfer  tax  illegally  assessed  is  barred  if,  at  time 
demand  for  refund  made,  action  for  samQ  would  he  bancd  as  between 
private  parties. 

101  U.  S,  837*800,  25  L.  1081,  HOWARD  t.  MILWAUKEE  ETC.  BY< 
CO. 

8yL  4    (IX,   1036).     Writ   of  asaistanee. 

Approved  in  Fox  v.  Stubeurauch,  2  CaL  App.  M^  83  Pac.  84,  where 
complaint  averred  the  defendant  whose  name  changeil  in  judgment  was 
in  possession  and  at  hearing  of  application  for  writ  of  assiatanee  it 
appeared  that  persons  named  in  judgment  and  in  deed  made  pendente 
lite,  grantee  of  defendant  cannot  defeat  writ. 
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102  U.  8.  M4,  26  L.  59,  MYER  v.  WEISTERN  CAR  CO. 
Sjl.  1  (IX,  1037),  Mortgage  of  after-acquired  property. 
Approved  in  Tilford  v.  Atlantic  Match  Co.,  134  Fed.  927^  holder  of 
corporation -8  bonds  secured  by  trust  mortgage  executed  prior  to  cor- 
poration's purchase  of  boiler  under  conditional  contract  of  sale  re- 
scrviog  title  till  price  paid  was  not  subsequent  mortjrage  within  statute 
making  conditional  contracts  of  sale  not  recorded  void  as  to  subsequent 
mortgagors. 

Syl.  3  (IX,  1037).    Construction  of  Revised  Statutes. 

Approved  in  Schmidt  v.  United  States,  133  Fed.  261,  66  C.  C.  A. 
389,  one  swearing  falsely  in  naturalization  proeee^ling  in  state  court 
may  be  indicted  in  federal  court  under  Comp.  St.  Supp.  1903,  p*  191* 
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102  U.  S.  1459,  26  L.  61,  BROOKLYN   CITY  ETC.   S.    S.    GO.    t. 
NATIONAL  BANK  OP  THE  BEPUBLIC. 

SyL  1  (IX,  1039).    Judgment  against  indoner  as  barring  maker. 

Approved  in  Australian  Knitting  Co.  v.  Gormly,  138  Fed.  97,  manu* 
facturer  of  infringing  article  who  assists  purchaser  from  him  in  de- 
fending suit  for  infringement  bj  use  of  article,  but  who  is  not  party 
of  record,  is  not  estopped  bj  decree  from  setting  up  new  defenses 
against  validity  of  patent  in  suit  against  him. 

8^1.  2   (IX,  1039).     Judgment  as  estoppel 

Approved  in  Morrison  v.  Atkinson,  16  Okl.  576,  85  Pae.  473,  where 
party  asserts  legal  rights  in  district  court  and  assumes  certain  position, 
he  is  estopped  from  denying  legality  of  that  position  on  appeaL 

8yl.  3  (IX,  1039).    Notes— Transfer  before  maturity. 

Approved  in  Birket  v.  Elward,  68  Kan.  300,  302,  74  Pae.  1101,  1102, 
64  L.  B.  A.  568,  following  rule;  Iowa  Nat.  Bank  v.  Sherman,  17  8.  D. 
406,  106  Am.  St.  Bep.  778,  97  N.  W.  15,  application  of  proceeds  of 
negotiable  note  to  credit  of  transferrer  on  existing  debt  ia  sufficient 
consideration  to  constitute  transferee  bona  fida  holder. 

8yl.  11  (IX,  1043).  Holder  of  note  for  antecedent  debt 
Approved  in  Gamble  ▼.  Bural  Ind.  School  Dist.,  132  Fed.  522,  one  ob- 
taining school  district  bond  in  payment  for  services  rendered  and  to  be 
rendered,  and  which  were  rendered  to  full  value  of  bond,  is  innocent 
holder  for  value  where  bond  not  due.  and  showed  nothing  on  face  to 
show  invalidity;  Tollman  v.  Quincy,  129  Fed.  975,  where  defendant's 
note  transferred  to  plaintiff  before  maturity  in  settlement  of  pending 
suit,  plaintiff 's  counsel  being  told  that  it  had  been  given  by  maker 
to  payee  in  settlement  of  account  between  them,  it  is  no  defense  that 
note  was  accommodation  paper. 

102  U.  S.  68-79,  26  L.  79,  KIRK  v.  HAMILTON. 

Syl.   1    (IX,   1045).     Ejectment — Equitable  estoppel  as  defense. 

Approved  in  Campbell  v.  Golden  Cycle  Min.  Co.,  141  Fed.  616,  es- 
toppel in  pais  forms  no  basis  for  restraining  prosecution  of  action  at 
law;  South  Penn.  Oil  Co.  v.  Calf  Creek  etc.  Co.,  140  Fed.  514,  where 
two  law  actions  pending  against  same  defendant  for  damages  for  taking 
oil  from  land,  one  by  land  owner  and  other  by  lessee,  and  rights  of  plain- 
tiffs as  between  themselves  are  uncertain  under  lease,  and  defense  to  both 
actions  is  estoppel  in  pais,  equity  has  jurisdiction  of  suit  by  defendant 
against  both  plaintiffs  to  determine  entire  matter;  Anglo-American 
Land  etc.  Co.  v.  Lombard,  132  Fed.  733,  68  C.  C.  A.  89,  estoppel  in  pais 
is  available  as  defense  to  action  at  law  to  enforce  stockholder's  liability; 
Hoge  V.  Fidelity  etc.  Co.,  103  Va.  11,  12,  48  S.  E.  495,  where  complain- 
ant had  defense  of  equitable  estoppel  to  debt  sued  on  but  neglected  to 
make  defense  to  action  at  law,  he  could  not  thereafter  enjoin  eollectioB 
of  judgment  on  ground  of  such  estoppel. 
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S7I.  2  (IX^  1040),    Estoppel  by  silence. 

Approved  in  Cheatham  v,  Edgefield  Mfg.  Co.,  131  Fed.  121,  facta 
const! tu ting  equitable  estoppel  are  pleadable  aa  defense  to  ejectment 
in  federal  court;  Ajnerican  Freehold  etc.  Co,  v.  Walker,  119  Qa,  343, 
46  S,  E.  427,  where  00©  as  agent  for  another  signs  deed,  he  is  estopped 
from  asserting  against  grantee  any  adverse  right  baaed  on  interest 
outstanding  in  agent  at  time  of  deed. 

102  U.  S.  79-81,  26  L.  48,  GAT  T,  ALTER. 

Syl,  1   (tX,  1047),     Bescission  of  installment  contract. 

Approved  in  Pierce  v.  Staub,  78  Conn.  467,  62  Atl.  763,  3  L,  B.  A. 
(N.  S.)  785,  where  contract  of  sale  providing  for  installment  payment 
contained  no  forfeiture  clause  and  seller  resold  property  after  failure 
of  payments,  buyer  couM  recover  money  paid;  Buskirk  Bros.  v.  Peck^ 
57  W,  Va,  372,  50  S.  E.  437,  refusing  to  assert  forfeiture  under  con- 
tract for  sale  of  timber  to  be  cut  and  removed  in  certain  time  a*i't 
measured  and  paid  for  each  month,  before  removal,  by  purchase^  01 
else  latter  shall  forfeit  title  to  timber,  where  seller  allowe  timber  to  bt 
cut  without  mesiurenient  or  payment. 

102  U,  8.  81-95,  26  L.  83,  MENASHA  ▼.  HAZARD. 
Syl.  3    (IX,  1047).     Bailroad  aid— Consolidation  of  road 
Approved  in  Jones  v.  MisBOuri-EdiBon  EL   Co.,  135  Fed.  157,  stoclf- 

holder   in  one   of   two   consolidated   corporations   cannot   sue   in   e<]uity 

to  avoid  consolidation. 

Distinguished  in  Jones  v.  Missouri -Edison  Elec.  Co.,  144  Fed.  775, 
minority  stoekh older  may  for  fraud  sue  to  avoid  act  of  consolidation 
and  to  restore  to  corporation  property  transferred  to  consolidated  com- 
pany. 

102  U.  8,  108-112,  26  L.  92,  G1DDING8  ▼•  NORTHWESTERN  MUT. 
LIFE   INS.   CO. 

Syl,  1  (IX,  1049).    Ingurance^Payment  of  premium. 

Approved  in  Sterling  v.  Head  Camp  etc.  Woodmen  of  World,  28 
Utah,  521,  522,  80  Pac.  380,  where  benefit  certificate  never  delivered 
to  insured  nor  signed  by  local  oMcera  of  lodge  as  provided  fox  by  by^ 
laws,  contract  was  inoperative. 

102  U;  a  112-118,  26  L.  93  PEARCE  v.  MULFORD. 

Syl.  2  (IX,  1049)*    Patent  for  improvemenL 

Approved  in  New  York  Belting  etc.  Co.  v.  Sierer,  149  Fed.  768»  hold- 
ing void  Furness  &  Watts  patent  No.  527,961,  for  interlocking  tiles. 

102  U.  a  120,  20  L.  58,  PITTSBURG  ETC.  RY.  CO.  t,  HECK. 

Syl.  1  (IX,  1050).    Ruling  on  new  trial  not  reviewable. 

Approved  in  Newport  etc.  Ry.  etc.  C^j.  v,  Yount,  136  Fed.  590,  69 
C.  C.  A.  363^  Southern  Fac.  Co.  ?.  Maloney,  136  Fed.  173,  69  C.  C.  A. 
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83,  and  United  Engineering  ete.  Co.  ▼.  Broadnax,  136  Fed.  353,  69 
G.  C.  A.  177,  all  following  role. 

Syl.  2   (1051).    Appeal — Exceptions  taken  at  triaL 
Approved  in  National  Bank  v.  Schufelt,  145  Fed.  510,  where  no  ex- 
eeption  taken  to  ruling  on  admission  of  evidence,  objection  waived. 

102  U.  8.  121-122,  26  L.  95,  HAYES  ▼.  FI8CHEB. 

Sjl.  2  (IX,  1052).    Review  of  contempt — Violation  of  injunction. 

Approved  in  Heinze  v.  Butte  etc.  Biin.  Ck>.,  129  Fed.  279,  63  C.  C.  A. 
388,  where  one  convicted  for  violation  of  injunction  issued  in  equity 
suit  filed  in  aid  of  action  at  law,  judgment  of  contempt  not  reviewable 
on  error;  Bullock  EL  etc.  Co.  ▼.  Westinghouse  El.  etc.  Co.,  129  Fed. 
106,  63  C.  C.  A.  607,  judgment  of  conviction  for  contempt  in  violat- 
ing injunction  is  reviewable  on  error  and  not  by  appeaL 

Distinguished  in  In  re  Christensen  Engineering  Co.,  194  U.  8.  460,  48 
L.  1074,  24  Sup.  Ct.  729,  error  lies  from  circuit  court  of  appeals  to 
review  order  of  circuit  court  adjudging  defendant  in  infringement  suit 
guilty  of  contempt  in  disobeying  preliminary  injunction;  Bessette  ▼. 
W.  B.  Conkey  Co.,  194  U.  8.  332,  334,  48  L.  1003,  24  Sup.  Ct  665, 
order  of  circuit  court  finding  one  not  party  to  suit  guilty  of  con- 
tempt in  violating  injunction  ia  reviewable  by  circuit  court  of  appeals 
on  error. 

102  U.  8.123-128,  26  L.  103,  TIERNAN  v.  RINKER. 

Syl.   1    (IX,   1053).    Taxing  liquor  dealers — Exceptions. 

Approved  in  Cox  v.  Texas,  202  U.  8.  451,  50  L.  1101,  26  Sup.  Ct. 
671,  upholding  Texas  statute  taxing  liquor  dealers  and  exempting 
producers  or  manufacturers  of  domestic  wines  while  wines  are  in  their 
hands;  Hart  v.  State,  87  Miss.  179,  39  So.  525;  upholding  Code  1892, 
S  1604  making  it  misdemeanor  to  act  as  agent  of  either  seller  or 
buyer  in  effecting  unlawful  sale  of  liquor  where  sale  prohibited; 
Douthit  V.  State,  36  Tex.  Civ.  397,  82  S.  W.  353,  upholding  statute 
regulating  sale  of  liquor  and  providing  that  it  shall  not  apply  to 
wines  produced  from  grapes  grown  in  state  while  in  hands  of  pro- 
ducers. 

Syl.  2  (IX,  1053).     State  tax  on  sale  of  foreign  liquor. 

Approved  in  Ex  parte  Deeds,  75  Ark.  545,  87  S.  W.  1031,  holding 
void  Kirby  's  Dig.,  §  6886,  prohibiting  peddling  of  certain  articles  with- 
out license,  but  providing  that  it  shall  not  apply  to  resident  of  county. 

102  U.  S.  135-144,  26  L.  96,  NEW  ORLEANS  ETC.  R.  R.  CO.  ▼.  MIS- 
SISSIPPI. 

Syl.  1   (IX,  1055).    Removal — State  jurisdiction  after  petition. 

Approved  in  Madisonville  Traction  Co.  v.  St.  Bernard  Min.  Co., 
196  U.  S.  244,  49  L.  464,  25  Sup.  Ct.  251  upholding  removal  of  con- 
demnation    proceeding    brought   under    Kentucky    statute;    Boatmen '» 
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Bank  v.  Fritzlen,  135  Fed.  653,  68  C.  C.  A.  288,  where  improper  party 
^  joined  or  show  cause  of  action  injected  into  case,  simply  to  defeat 
federal  Jurkdiction,  court  will  not   remand* 

102  tr,  8.  145-148,  26  L.  53,  LANGFORB  v.  MONTEITH, 
8yL  1  (IX,  1059).  Indian  treaties — Tax  on  Indian  lands. 
Approved  in  Gay  v.  Thomaa,  5  Okl.  12,  46  Pac.  582,  upholding  taxa- 
tion of  cattle  of  white  men  grazed  on  Indian  reservations  under  leases 
from  Indians;  Keokuk  v.  Ulam,  4  Okl.  13,  38  Pac.  10S3,  nplioWing 
taxation  of  personalty  of  Indians  by  county  into  which  reservation 
is  included,  where  Indians  have  taken  allotments. 

102  U.  3.  148161,  26  L,  106,  GBAHAM  v.  LA  CROSSE  ETC.  B.  B.  00. 

8yL   1    (IX,   1060)/    Sale  by  insolvent   corporation. 

Approved  in  Heineman  v»  Marshall,  117  Mo.  App.  553,  &2  8.  W. 
1133,  where  officers  of  beueflcial  association  transferred  control  of  aa- 
aociation  and  surrendered  oflicea  to  others  for  money,  subsequent  cred- 
itor could  not  recover  proceeds  of  transaction  from  delinquent  officers; 
Home  Fire  Ins,  Co.  v.  Barber,  67  Neb.  660,  lOS  Am.  St.  Bep.  730,  93 
N.  W,  1030,  subsequent  stockholders  cannot  sue  to  attack  prior  mis- 
management  of  corporation. 

Distinguished  m  dissenting  opinion  in  Heineman  v.  li^rshall^  117  Mo. 
App.  550,  92  S.  W.  1135,  majority  holding  where  officers  of  beneficial 
©ociety  transferred  control  of  society  and  surrendered  offices  to  others 
for  mouey^  subsequent  creditora  could  not  recover  money  from  delin- 
quent officers. 

SyL  5    (IX,  1062) »     Insolvent  corporation's  assets  trust  fund. 

Approved  in  In  re  Bemiugton  etc.  Motor  Co.,  139  Fed.  776,  where 
manufacturing  corporation  contracted  with  board  of  trade  to  sell  it 
abarea  at  less  than  par,  and  latter  was  to  furnish  free  building  site, 
stock  not  liable  to  asaessments  for  beneEt  of  creditors  of  corporation -^ 
Jacobs  V.  Mexican  Sugar  Co.,  130  Fed.  592,  suit  by  stockholder  of  m^ 
aolvent  corporation  for  its  dissolution  is  within  federal  equity  juris- 
diction where  such  remedy  is  given  stockholder  by  state  statute;  City 
Nat.  Bank  v.  Goshen  Woolen  Milts  Co.,  35  Tnd.  App.  579,  69  N.  E. 
211,  creditors  of  insolvent  corporation  may  complain  of  acta  of  di- 
rectors in  making  unlawful  preferences. 

102  U.  S,  163-107,  26  L,  111,  POTTER  v.  THIRD  NATIONAL  BANK. 

SyL  3   (IX,  1064),     Party  as  witness. 

Approved  In  Smith  v,  Au  Gres  Twp,,  156  Fed.  263,  witness  may 
testify  after  death  of  bankrupt  to  admiasiona  made  by  bankrupt  con- 
cerning his  estate  while  he  was  yet  owner  thereof;  Russell  v.  Russell, 
129  Fed.  441,  widow  may  testify  with  respect  to  making  antenuptial 
agreement  in  suit  to  recover  her  dower  in  husband '•  estate,  to  wMdi 
^ecutori  only  nominal  parties. 
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102  U.  8.  167-176,  26  L.  126,  IVANHOE  MINING  CO.  T.  KEYSTONB 
CONSOLIDATED  MINING  CO. 

87I.  1   (IX,  1065).     School  land  grant  to  state. 
Approved  in  State  ▼.  Trustees,  47  Fla.  319,  35  So.  992,  construing 
act  of  1845,  granting  school  lands  to  Florida. 

S7I.  2   (IX,  1065).     School  lands— Indemnitj. 

Approved  in  Gonzales  v.  French,  4  Ariz.  82,  33  Pac  503,  504,  wher^ 
settlers  in  school  section  failed  to  assert  pre-emption  claim  after  survej^ 
but  sold  possessions,  purchaser  acquired  no  rights. 

'  102  U.  S.  177-180,  26  L.  129,  JIPKINS  ▼.  SWEETZEB. 

S7I.  1  (IX,  1066).     Bemoval— Time  to  file  petition. 

Approved  in  Kentuekj  ▼.  Powers,  139  Fed.  485,  Bev.  St.,  S  641,  n- 
lating  to  removals,  applies  where  bj  rulings  in  prior  trials  of  same  in- 
dictment defendant  discriminated  against  in  selection  of  jurors  and 
under  judicial  rules  court  refused  evidence  to  prove  discrimination. 

102  U.  S.  183-186,  26  L.  43,  EX  PABTE  PEBBT. 

SjL  1  (IX,  1067).    Mandamus  to  inferior  court. 

Approved  in  Barber  Asphalt  etc.  Co.  v.  Morris,  132  Fed.  955,  67 
L.  B.  A.  761,  66  C.  C.  A.  55,  granting  mandamus  commanding  circuit 
judge  to  vacate  order  staying  action  on  claim  against  eitj  pending 
appellate  proceedings  in  state  court 

102  U.  8.  200-203,  26  L.  145,  THE  CLABA. 

87L  1  (IX,  1068)*    Collision — Conclusiveness  of  findings. 

Approved  in  Wiser  v.  Lawler,  7  Ariz.  183,  62  Pac.  700,  applying  prin- 
ciple on  equit7  appeaL 

87I.  2  (IX,  1068).    Collision — Anchored  vessel  without  watch. 

Approved  in  The  Cit7  of  Birmingham,  138  Fed.  559,  holding  dredge 
anchoriDg  at  night  in  center  of  narrow  channel  near  sharp  bend  liablo- 
for  collision. 

S7I.  4  (IX,  1069).    Collision— Damages— Fault. 

Approved  in  The  Jumna,  149  Fed.  173,  holding  evidence  showed  lack 
of  negligence  on  part  of  vessels  in  collision,  and  that  collision  due  to 
inevitable  accident. 

102  U.  S.  203-207,  26  L.  132,  LOUISIANA  ▼.  NEW  OBLEANS. 

S7I.  1   (IX,  1069).     Meaning  of  obligation  of  contract. 

Approved  in  Ex  parte  Folsom,  131  Fed.  503,  holding  void  S.  C.  eon* 
stitutional  amendment  of  1902  to  Const.  1895,  art.  7,  §  11,  abolishing 
certain  townships  which  had  issued  bonds  in  pa7ment  of  railroad  stock 
as  authorized  b7  statute;  Smith  v.  Jennings,  67  S.  C.  337,  45  S.  £» 
826,  joint  resolution  requiring  state  treasurer  to  write  off  books  as 
obligations  of  state  certain  past  due  bonds  is  not  law  impairi^^g  eoB* 
tract  obligatiopj. 
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Sjl,  2  (EC,  1069)*    Impairment  of  contracts — Betarding  enforcement. 

Approved  in  Harrison  v,  Bemington  Paper  Co,,  140  Fed.  392,  holding 
TOid^  as  against  contracts  made  prior  to  passage,  Kansas  act  of  IS98, 
Bubstituting  aoit  in  equity  by  receiver  to  be  appointed  after  judgment 
against  corporation,  for  individual  action  by  creditor  to  enforce  Block- 
holder's  liability;  Myera  v.  Enickerbocker  Trust  Co,,  1S9  Fed.  116. 
affirming  Knickerbocker  Trust  Co.  v.  Myers,  133  Fed.  768,  holding 
void  Maryland  act  of  1904,  Bubstituting  for  individual  action  by^  credi- 
tor to  enforce  stockholder'!  liability  single  suit  in  equity  for  benefit 
of  all   creditors. 

102  U.  S.  214,  219,  26  L.  157,  THE  BENEFACTOR. 

SyL  2  (TX^  1071),     Admiralty — Conclusivenesfl  of  findings. 

Approved  in  Wiser  v.  Lawler,  7  Aii*.  1S3,  62  Pac,  700,  applying  rule 
on  equity  appeal, 

102  U.  8.  222  230,   26  L.  149,  GOODYEAR  DENTAL  ETC.   CO.  ▼. 
DAVIS. 

SyL  2    (IX,  1072).     Patents— Disclaimer* 

Approved  in  Rembert  etc.  Compress  Co.  v.  American  Cotton  Co.,  129 
Fed.  309,  04  G.  C.  A.  25,  holding  Rembert  patent  No.  441,022,  for 
method  of  baling  cotton,  limited  and  not  infringed  by  machine  of 
Graves  patent  No.  473,144. 

102  U,  S.  235-247,  26  L,  160,  HERYFOED  ▼.  DAVIS. 

Syl.  2   (IX,  1073) »     Contracts— Intent  of  parties. 

Approved  in  Kelley,  Maus  A  Co,  v.  Sibley,  137  Fed.  591,  69  C.  C.  A. 
674^  where  defendant  proposed  to  sell  plaintiff  unlimited  quantity 
of  bolts  at  certain  per  cent  off,  at  ^ye  per  cent  commission,  which  bolts 
he  wail  to  get  under  contract  with  factory,  and  plaintiff  accepted  offer, 
defendant  was  seller  and  not  plaintiff  ^s  agent. 

Syl.  3  (IX,  1074).     Conditional  sale  of  chattel  mortgage. 

Approved  in  Tompkins  v.  Monticello  etc.  Oil  Co.,  137  Fed.  629,  con- 
tract for  purchase  of  machinery  providing  that  title  remain  in  seller 
until  payment  and  failure  to  execute  notes  as  provided  in  contract  or 
pay  same  at  maturity,  entitled  seller  to  take  possession,  was  mortgage 
and  not  conditional  sale;  Kennedy  v.  Lee,  147  CaL  601,  82  Pac,  259, 
contract  for  sale  of  corporate  stock  on  condition  that  buyer  pay  for 
Bame  on  his  obtaining  control  of  corporation  and  realizing  certain 
sum  within  four  years  by  sale  of  property  or  earnings  of  mine,  is  con- 
ditional sale;  Scott  v.  Shultz,  67  Kan.  607,  73  Pac.  904,  where  lease 
of  mining  property  for  term  stipulated  that  at  expiration  personalty 
not  «>n.Humed  should  be  returned  in  kind  or  \^lue  at  lessor's  option, 
transaction  was  sale  of  personalty;  Kessler  ¥.  Manhein,  114  La.  624, 
38   So.   475,   arguendo. 

Denied  in  Freed  Furniture  etc.  Co.  v.  Sorenson,  2S  Utah,  429,  431, 
107  Am.  St.  Bep.  731,  79  Pac.  566,  567,  contract  note  providing  for 
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installment  pajments  reserving  title  in  seller  tin  tuBj  paid,  and  an- 
thorizing  seller  on  default  to  take  possession  and  indorse  Taliie  of  prop- 
erty on  note  or  resell  same  and  indorse  proeeeds,  is  conditional  sale. 

102  U.  8.  256-263,  26  L.  101,  PEOPLE'S  BANK  ▼.  CALHOUN. 

SyL  2  (IX,  1076).    Bemoval  of  state  suit  after  federal  receiver. 

Approved  in  Li  re  Porterfield,  138  Fed.  197,  where  trust  deed  from 
bankn^t  to  wife  recorded  less  than  four  months  prior  to  state  suit 
but  more  than  four  months  prior  to  bankruptcy,  but  state  court  did  not 
take  possession  of  property,  proceeds  of  sale  under  bankruptcy  not  dis- 
tributable according  to  state  statute. 

102  U.  8.  263-268,  26  L.  164,  B0GEB8  ▼.  PALMEB. 

Syl.  1  (IX,  1077).    Attorney's  knowledge  of  insolvency  is  client 'a. 

Approved  in  In  re  Pease,  129  Fed.  455,  where  trust  company  through 
its  attorney,  who  also  represented  creditors  of  merchant,  made  loan 
to  merchant  with  which  he  paid  clients  of  attorney,  and  company  took 
stock  under  mortgage  and  sold  it  next  day,  mortgage  was  void  under 
Bankr.  Act  1898,  8  67e;  Wright  v.  Ck>tten,  140  N.  G.  8,  52  8.  E.  143, 
knowledge  of  son,  who  acted  as  father's  general  financial  agent,  that 
debtor  was  insolvent  was  knowledge  of  father  in  receiving  preference. 

102  U.  8.  273-278,  26  L.  152,  BA8T  TENNESSEE  ETC.  B.  B.  CO.  t. 
HAMBLEN  CO. 

Syl.  1  (IX,  1078).    Tax  immunity — Foreclosure  purchaser. 

Approved  in  Lake  Drummond  Canal  Co.  v.  Commonwealth,  103  Va. 
347,  49  S.  E.  509,  applying  rule  under  statute  authorizing  foreclosure 
purchaser  to   form  corporation  with  all  rights  and  privileges   of  old. 

102  U.  8.  278-293,  26  L.  138,  BUCHANAN  v.  LITCHFIELD. 

Syl.  2    (IX,   1078).    Limiting  municipal  indebtedness. 

Approved  in  Board  of  County  Commrs.  v.  Gillett,  9  Okl.  598,  60  Pac. 
278,  it  is  good  defense  to  action  on  county  warrant  for  payment  of 
county  clerk's  salary  that  at  time  services  performed  and  warrant  is- 
sued county  debts  exceeded  limit  fixed  by  Act  Cong.  July  30,  1886, 
§  4;  Martin  v.  Territory,  5  Okl.  194,  48  Pac.  108,  applying  rule  where 
warrants  issued  for  debts  of  provisional  government  in  excess  of  limit 
authorized  by  act  of  Congress  of  1886;  City  of  Guthrie  v.  New  Vienna 
Bank,  4  Okl.  211,  38  Pac.  10,  holding  void,  c.  14,  Okl.  St.,  attempting 
to  impose  provisional  debts  of  certain  towns  on  city  of  Guthrie,  as 
conflicting  with  24  Stat.  171,  c.  818,  S  4,  limiting  amount  of  municipal 
indebtedness;  Eaton  v.  Mimnaugh,  43  Or.  474,  73  Pac.  757,  holding 
void  Gen.  Laws  1903,  p.  104,  relating  to  relocation  of  county  seat  and 
providing  for  erection  of  courthouse  payable  by  county  warrants  and 
directing  tax  levy  therefor. 
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8y].  3  {IX,  1079).    Municipal  debt  limit — Determination  of  property. 

Approved  in  City  of  Guthrie  v.  New  Vieima  Bank,  4  OM,  216,  38 
Pac.  11,  where  tbere  ia  no  assessment  of  property  for  tax  purposes, 
tbere  is  no  power  to  incur  indebtedness. 

SyL  4  (IX,  1079),  Bonds  in  excess  of  debt  limit  void* 
Approved  in  Corbet  v.  Rocksbury,  94  Minn.  402,  103  N.  W.  14,  bood 
in  hands  of  bona  flde  purchaser  issued  by  township  under  act  prescrib- 
ing assess  me  nt-roU  as  determinative  of  amount  of  authorized  issue, 
which  on  face  eiceeda  limit  of  issue,  ia  void  as  to  excess,  irrespective 
of  recitals;  City  of  Guthrie  v.  New  Vienna  Bank,  4  OkL  218,  38  Pac. 
12,  holding  void  c.  14,  Okl.  St.,  imposing  provisional  debts  of  certain 
towDs  on  city  of  Guthrie  as  conflicting  with  24  Stat.  171,  c.  818,  i  4, 
limiting  amount  of  municipal  indebtedness. 

Syl.  7  (IX,  lOSl),  Municipal  bonds— Recitals*-Debt  limit. 
Approved  in  Green  Co.  v.  Sbortell,  116  Ky.  125,  75  S.  W.  254,  where 
statute  authorized  issuance  of  county  railroad  aid  bonds  and  county 
issued  bonds  on  specified  conditions  to  be  performed  by  road,  which  were 
not  printed  on  bonds  but  appeared  on  records^  noncompliance  with  con- 
tritions is  defense  against   purchaser. 

SyL  8  (IX,  1081).     Law  not  changed  for  special  cases. 

Approved  in  City  of  Guthrie  v.  New  Vienna  Bank,  4  Okl.  221,  38 
Pac.  13,  holding  void  c.  14,  Okl.  St.,  imposing  provisional  debts  of 
certain  towns  on  city  of  Guthrie,  as  conflicting  with  24  Stat.  171,  c. 
818,  §  14,  limiting  amount  of  municipal  indebtedness, 

102  tr.  S.  294-300,  26  L.  153,  LOUISIANA  v,  WOOD, 

SyL  1  (IX,  1082).  Recovery  of  payments  for  void  city  bonds. 
Approved  in  Frank  v.  Butler  Co.,  139  Fed.  122,  county  railroad  bonds 
iflsued  on  vote  of  people  without  registration  and  certiflcation  required 
by  constitution  and  statutes  are  not  enforceable  against  county  by 
holders;  In  re  Waterloo  Organ  Co.,  134  Fed.  348,  67  C.  C,  A.  327,  where 
cor|joration  pledged  bonds  to  bank  as  aceurity  for  credit  on  agreement 
that  corporation  could  sell  bonds  at  par^  and  on  payment  of  proceeds 
bank  would  release  bonds,  bonds  were  valid  claims  against  corpuration 's 
bankrupt  estate;  In  re  Waterloo  Organ  Co.,  134  Fed.  344,  67  C,  C.  A. 
256,  where  corporation  president  gave  note  to  stockholder  for  stock  and 
latter  in*3oraed  note  to  secretary,  who  gave  him  order  on  corporation  'a 
trustee  for  bonds,  but  note  not  collected  and  bonds  not  entered  as  debt, 
bonds  void  and  not  allowable  against  corporation's  bankrupt  estate; 
Chelsea  Sav.  Bank  v.  City  of  Ironwood,  130  Fed.  412,  413,  66  C,  C.  A. 
230,  where  city  issued  bonds  subsecjuently  adjudged  invalid  for  irregu- 
larity in  issuance,  and  sold  same  to  firm,  which  paid  part  of  price  and 
resold  them,  bolder  could  sue  city  for  consideration  received  by  it,  td 
exclusion  of  receiver  for  firm;  School  Dist.  No.  1  v.  School  Dist.  No.  7, 
33  Colo.  47,  78  Fae.  691,  Const.,  art,  15,  g  12,  prohibiting  passage  of 
law  imposing  on  people  of  any  county  or  municipal  subdivlaioa  of  stato 


J 


102  U.  &  300-369  Notes  on  U.  &  Beporti.  1004 

new  liability  with  respect  to  past  transactions,  does  not  applj  to  gov- 
ernmental  subdivisions  of  state  or  coontj;  School  City  of  Bushville  v. 
Hajes,  162  Ind.  197,  70  N.  E.  136,  where  statute  under  which  school 
district  issued  bonds  *is  void,  district  not  estopped  to  deny  validity  of 
bonds. 

8yl.  2  (IX,  1083).  Bestitution — County  obtaining  money  unauthor- 
ized. 

Approved  in  City  of  Guthrie  ▼.  Territory,  1  OkL  198,  31  Pac  193,  11 
L.  B.  A.  418,  upholding  power  of  legislature  to  ^provide  for  payment 
by  village  corporation  which  succeeds  provisional  government  of  debt  of 
latter;  State  v.  Knoxville,  115  Tenn.  183,  90  8.  W.  291,  where  census 
enumerators  made  false  reports  as  to  scholastic  population^  whereby 
city  received  school  money  in  excess  of  amount  to  which  it  waa  en- 
titled, state  could  recover  such  moneys. 

102  U.  S.  300-313,  26  L.  87,  SDiS  v.  EVEBHABDT. 

Syl.  5  (IX,  1085).    Infant's  estoppel — Assertion  of  majority. 

Approved  in  Kirkham  v.  Wheeler-Osgood  Co.,  89  Wash.  424,  81  Pac. 
871,  in  action  for  injuries  to  minor  servant  it  is  inunaterial  that  at 
time  of  employment  he  represented  himself  to  be  fourteen  years  old. 

102  U.  S.  318-322,  26  L.  180,  LANAHAN  v.  SEABa 

SyL  2  (IX,  1086).    Forced  sale  of  homestead. 

Approved  in  King  v.  Davis,  137  Fed.  239,  Va.  Code  1887,  8  3566,. 
providing  that  lis  pendens  shall  not  affect  bona  fide  purchaser  until 
memorandum  filed  with  clerk  of  court  in  county  where  land  lies,  doea 
not  apply  to  federal  courts. 

102  U.  8.  333-369,  26  L.  113,  HUNNICUTT  v.  PEYTON. 

Syl.  5  (IX,  1087).    Sale  of  Mexican  grant. 

Approved  in  Allen  v.  Parmalee,  142  Fed.  363,  construing  instrument 
as  act  of  sale  of  Mexican  grant;  Surghenor  v.  Banger,  133  Fed.  458^ 
461,  construing  instrument  by  which  purchaser  of  Mexican  land  con- 
cession agreed,  before  land  selected,  to  sell  land,  as  act  of  sale  passing 
title. 

Syl.  9  (IX,  1088).     Scope  of  adverse  possession — ^Defective  title. 

Approved  in  United  States  Min.  Co.  v.  Lawson,  134  Fed.  772,  67  C. 
C.  A.  587,  bill  to  quiet  title  alleging  ownership  of  mining  claim  and 
possession  of  surface  is  sufficient  though  it  alleges  defendant  has^ 
through  underground  workings,  entered  and  removed  ore  beneath  sur- 
face of  claim;  Haggart  v.  Ranney,  73  Ark.  352,  84  S.  W.  706,  actual 
possession  of  land  under  instrument  giving  color  of  title  to  it  and  to 
adjacent  tract  does  not  give  constructive  possession  of  latter  tract  at 
against  true  owner. 
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102  U,  S.  370-371,  26  U  121,  DEAFEE  r.  DA  VIS. 
3jh  1  (IX,  1089)*  Power  of  lower  court  over  supersedes. 
Approved  in  McCourt  v.  Singers-Bigger,  150  Fed.  1Q5,  BUperaedeai  is 
matter  of  right;  Mackenzie  t.  Pease,  146  Fed.  744,  circuit  court  of  ap- 
peals may,  during  term,  vacate  order  allowing  appeal  inadvertently  en* 
tered;  Lockman  v,  Lang,  132  Fed.  4,  where  appeal  allowed  by  taking 
a€curity  within  etatiitory  time,  failure  to  isaue  citation  within  time 
prescribed  for  appeal  is  not  fatal  to  appellate  jurisdiction;  Clarke  v. 
Eureka  Co.  Bank,  131  Fed.  146,  where  supersedeas  bond  accepted,  writ 
of  error  allowed  and  citation  issued,  motion  to  increase  bond  is  within 
exclusive  jurisdiction  of  appellate  court;  Simpson  v.  First  Nat.  Bank, 
129  Fed.  259,  260,  63  C.  C.  A,  371,  where  appeal  allowed  on  condition 
that  petitioner  give  bond  in  fixed  amount,  assignment  of  errors  filed 
before  or  at  time  of  acceptance  of  bond  in  in  time. 

102  U.  S.  372-375,  26  L.  213,  UNITED  STATES  v.  ATHERTON. 

SjL  3  {JX,  1090).    Setting  aside  land  patent  for  fraud. 

Approved  in  Le  Marchel  v.  Teegarden,  133  Fed.  827^  following  rule; 
Tetrault  v.  Fournier,  187  Mass.  62,  72  N.  E.  352,  allegations  of  bill 
to  set  aside  foreclosure  for  fraud  and  for  accounting,  stating  that 
plaintiff  delayed  in  bringing  suit  by  negligence  of  attorney,  are  no 
•excuse  for  ten  years'  delay;  Alabama  etc.  By.  Co.  v.  Thomas,  86  Miss. 
42,  38  So.  773,  general  allegations  of  fraud  on  information  and  belief 
are  insuflScient  in  bill  to  set  aside  foreclosure  sule;  Paine  v,  Foster^  9 
Okl.  254,  53  Pac.  122,  refusing  to  review  decision  of  Land  Department 
because  Secretary  of  Interior  imposed  upon  by  attorney  for  townsito 
claimants  who  filed  brief  without  notice  to  contestant;  Cummings  v.  Mc- 
Dermid,  4  Okl.  279,  44  Pac.  278,  applying  rule  where  award  of  town- 
aite  trustees  attacked;  King  v.  Thompson,  3  Okl.  648,  39  Pac,  467,  re- 
fusing to  charge  holder  of  legal  title  as  trustee  for  petitioner  for  town 
lot  awarded  by  townsite  trusteea  where  fraud  not  shown  to  have  been 
practiced  by  board  and  findings  of  fact  by  bi>ard  not  set  out, 

(IX,  1090.)  Miscellaneous.  Cited  in  Butte  v.  Igleheart  Bros.,  137 
Fed,  502,  70  C.  C.  A,  76,  refusal  to  permit  amendment  of  bill  must 
be  plainly  shown  to  be  abuse  of  discretion  to  authorize  inquiry  on  appeal. 

102  U.  S.  378-408,  26  L.  167,  219,  UNITED  STATES  v.  SCHURZ. 
Syl,  1  (IX,  1091).  Mandamus — Issuance  aa  original  writ 
Approved  in  United  States  v.  Lake  Shore  etc.  By.  Co.,  197  U.  S,  542, 
49  L.  871,  25  Sup.  Ct.  538,  circuit  court  has  no  jurisdiction  oi*er  original 
mandamus  proceeding  to  compel  interstate  carrier  to  maJce  report  to 
interstate  commerce  commission;  McDaid  v.  Territory,  1  Okl.  96^  30 
Pac.  439,  territorial  courts  may  issue  mandamus  to  compel  townaite 
trustees  to  execute  deed  to  chiimant  in  whose  favor  they  have  decided. 

Syl.  3  (IX,  1091),     Land  patent— Delivery — Passing  of  title. 

Approved  in  United  States  v.  Laam,  149  Fed.  585,  delivery  not 
necessary  to  passing  of  title  where  land  patent  issued  on  decision  of  land 
oMeers,  and  recorded  in  Land  Department  record-book. 
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87I.  5  (IXy  1091).    Mandamus  to  control  judieial  aetion. 

Approved  in  Derer  ▼.  Humphrey,  68  Kan.  765,  75  Pae.  1039,  wbere- 
legiBlature  provides  for  appointments  on  certain  officers  and  boards^ 
courts  cannot  supervise  exercise  of  such  authority;  Kaljton  ▼•  ELaljton,. 
45  Or.  130,  78  Pac.  333,  arguendo. 

8yL  6  (IX,  1092).    When  title  to  public  lands  passes. 

Approved  in  Humbird  v.  Avery,  195  U.  8.  504,  49  L.  297,  25  Sup. 
Ct.  123,  refusing  to  determine,  in  advance  of  final  action  of  Land  De- 
partment, respective  rights  of  grantees  from  railroad  of  land  claimed 
to  be  within  indenmitj  limits  and  pre-emptioners;  Jones  ▼.  Hoover,  144 
Fed.  221,  courts  will  interpose  to  give  or  maintain  possession  where- 
possession  essential  to'  complete  purchase;  Peyton  v.  Desmond,  129  Fed.. 
8,  63  C.  C.  A.  651,  homestead  patentee  may  recover  value  of  timber 
wrongfully  cut  after  initiation  of  claim  and  prior  to  issuance  of  patent; 
Johnson  v.  Pacific  Coast  8.  8.  Ck>.,  2  Alaska,  237,  where  townsite  patent, 
issued  to  trustee.  Interior  Department  cannot  set  aside  patent  issued 
by  trustee  to  wrong  person;  Sims  v.  Morrison,  92  Minn.  346,  100  N.  W.. 
90,  where  prior  to  patent  homestead  entryman  sold  timber  on  land  and 
contest  entered,  and  afterward  contestant  bought  off  homesteader  and 
entered  land  under  timber  act,  purchaser  of  timber  cannot  sue  to  im- 
press land  with  trust;  Sage  v.  Rudnick,  91  Minn.  334,  100  N.  W.  108^ 
after  filing  of  map  of  location  by  railroad,  pendency  of  controversy  over 
land  grant  before  Interior  Department  did  not  suspend  running: 
of  limitations;  Bockfinger  v.  Foster,  10  Okl.  502,  62  Pac.  803,  re- 
fusing to  entertain  petition  to  declare  resulting  trust  where  townsite 
trustees  have  not  conveyed  title;  Adams  v.  Couch,  1  Okl.  35,  26  Pac^ 
1015,  Xiand  Department  not  interfered  with  by  courts  pending  contest 
of  adverse  claims;  dissenting  opinion  in  Paine  v.  Foster,  9  Okl.  290,  291,. 
60  Pac.  33,  majority  refusing  to  review  award  of  townsite  trustees. 

Syl.   7    (IX,  1093).     Mandamus  controls  ministerial  duty. 

Approved  in  McDaid  v.  Territory,  1  Okl.  98,  30  Pac.  440,  territorial 
courts  ir.ay  issue  mandamus  to  compel  townsite  trustees  to  execute  deed 
to  claimant,  in  whoso  favor  they  have  decided;  Clement  v.  Graham,  7& 
Vt.  319,  63  Atl.  155,  granting  mandamus  to  compel  state  auditor  to  per- 
mit taxpayer  to  inspect  public  records  of  oflSce.  See  98  Am.  St.  Eep» 
874,  note. 

Syl.  8  (IX,  1094).     Mandamus  to  compel  delivery  of  patent. 
See  98  Am.  St.  Rep.  873,  note. 

Distinguished  in  Flanagan  v.  Forsythe,  6  Okl.  239,  50  Pac.  156,  exemp- 
tion from  liability  for  debts  of  lands  entered  as  homestead  does  not  apply 
after  final  certificate  issued. 

Syl.   10    (IX,    1094).     Costs   against   government   official. 

Approved  in  Wadsworth  v.  Boysen,  148  Fed.  780,  suit  to  enjoin  Indian 
agent  from  obstructing  complainant  in  prospecting  on  reservation  lands 
for  purpose  of  locating  mining  claim  is  not  suit  against  United  States, 
though  defendant  claims  to  be  acting  officially;  Western  Coal  etc  Co.  ▼» 


1007 


Notes  on  n.  8.  Bepoitt. 


102  U.  a  415-422 


Petty,  132  Fed.  604,  where  federal  action  against  joint  trespassera  dis- 
f  missed   aa  to  one  and  plaintiff  sued   bim  in  state   court   and   reversed 
'  judgitient,  whicb  was  satisfied,  and  defendant^  io  federal  court,  amended 
answer  to  Bhow  Buda,  sataBf action,  and  plsuntif!  dismissed,  defendant  en- 
titled to  eostsi. 

102  U.  a  415-422,  26  L.  187,  DAIS^IELS  ▼,  TEABNEY. 
Syl.  4  (IX,  1096).  Estoppel— Eelianc©  on  void  law. 
Approved  in  Grand  Kapids  &  I.  R.  Co.  v.  Osborn,  193  U.  S.  29,  48 
Ii,  604,  24  Sup.  Ct.  310,  railroad  incorporating  under  general  state  act 
is  estopped  to  contest  validity  under  federal  constitution  of  provisions 
regulating  rates  which  formed  one  of  burdens  attached  by  act  to  priy- 
ilege  of  incorporation;  Chicago  v.  Cicero,  210  111,  302,  71  N.  E.  361, 
upholding  Hurd's  Bev,  St.  1901,  p*  347,  $  26,  relating  to  sanitary  dia- 

ftricts;  Minneapolis  etc.  By.  Co.  t.  Cowrie  etc.  Ry*  Co.,  123  Iowa,  546, 
©9  N.  W.  183,  railroad  which  ia  about  to  be  croased  by  another  and  which 
elects  to  compel  interlock  under  Code,  §  2073,  cannot  attack  validity 
of  statute  requiring  it  to  pay  portion  of  expense  of  maintaining  inter- 
lock;   Succession   of  Dauphin   (Choppin  t.   Dauphin),   112  La,    136,   36 

I  8o.  298,  refusing  to  entertain  suit  by  heirs  of  first  wife  of  deceased  for 
half  of  property  alleged  to  be  community,  and  fraudulently  abstracted 
from  succession,  after  executor  discharged;  Reiger  v.  Faber,  116  Mo. 
App,  129,  92  S.  W.  185,  where,  after  sale  under  deed  of  trust,  grantor 
filed  statutory  bond  and  sued  to  eujoin  beneficiary  from  taking  possea- 
sion,  and  latter  denied  validity  of  bond  and  injunction  dissolved,  latter 
estopped  from  asserting  validity  of  bond  and  suing  tbereonj  United 
States  Fidelity  etc.  Co.  v.  Ettenhcimer,  70  Neb.  151,  99  N.  W.  653,  one 
executing  appeal  bond  in  unlawful  detainer  canilot  defend  action  on 
bond  because  statute  under  which  appeal  taken  was  void;  McVev  v. 
Peddie,  69  Neb.  527,  96  N.  W.  167,  and  Stevenson  v,  Morgan,  67  Neb. 
210,  108  Am.  St.  Rep,  631,  93  N.  W.  181,  both  upholding  action  on  ap- 
peal bond  given  pursuant  to  void  statute;  Territory  v.  Cooper,  11  OkL 
707,  69  Pac,  816,  applying  principle  when  one  of  sureties  signed  bond 
after  conviction  and  in  action  on  bond  inaiated  on  application  of  dif- 
ferent law  to  defeat  bond;  Morrison  v.  Atkinson,  16  OkL  576,  85  Pac. 
473,  one  assuming  position  and  asserting  legal  right  in  district  court  is 
estopped  to  deny  legality  of  position  on  appeal;  Rhea  v.  Shields,  103  Va. 
312,  49  S.  E.  72,  where  proceedings  for  sale  of  land  of  minora  are  ir- 
regular, minors  filing  amended  pleading  after  majority  requesting  sale  of 
property  are  estopped  from  objecting  to  validity  of  sale ;  Smith  v.  Seattle, 
41  Wash.  62,  82  Pac.  1098,  where  city  sued  to  ascertain  value  of  prop- 
erty to  be  damaged  by  regrade  of  street  and  paid  award  after  court  had 
instructed  jury  to  deduct  special  benefits,  it  cannot  urge  invalidity  of 
law  authorizing  proceedings  in  justification  of  asse^ssment  for  special 
benefits;  Le  Comte  v.  Freshwater,  56  W.  Va,  341,  49  8.  E.  241,  holding 
party  estopped  to  dony  boundary  where  answer  in  procoeflioga  by  guar* 
dian  to  lease  land  agreed  to  description  set  forth  in  petition;  dissenting 
opinion  ia  Jones  ?.  gtoddart,  8  ldah0|  227|  67  Pac.  ^33,  arguendo. 
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(IX,  i095.)  Miflcellaneous.  C^ted  in  Lamb  ▼.  Powder  Biver  Inve- 
stock  Co.,  132  Fed.  440,  65  C.  G.  A.  570,  67  L.  B.  A.  558,  snbseqnent 
law  unreasonablj  restricting  enforcement  of  judgment  rendered  on  eon- 
tract  impairs  objection. 

102  U.  8.  426441,  26  L.  189,  McELBATH  ▼.  UNITED  STATEa 
SyL  0  (IX,  1099).  8ettlement  of  government  official's  accounts. 
Approved  in  National  Oontracting  Go.  v.  8ewerage  etc  Board,  141 
Fed.  331,  where  citj  contract  required  contractor  to  nse  certain  kind  of 
cement,  but  no  quantity  specified  nor  price,  fact  that  contractor  used 
inferior  grade  does  not  give  citj  right  to  recover  for  difference  between 
cost  of  two  kinds  after  paying  for  work. 

Distinguished  in  Walker  v.  United  States,  139  Fed.  418,  where  marshal 
rendered  accounts  against  United  States  for  services  of  deputies,  which 
were  allowed,  audited  and  paid,  government  cannot  recover  such  sums 
years  after  he  has  gone  out  of  office. 

102  U.  8.  442-451,  26  L.  193,  SWIFT  v.  SMITH. 

Syl.  1  (IX,  1100).    Notes — Purchaser  before  maturity — Suspicion. 

Approved  in  Union  Nat.  Bank  ▼.  Neill,  149  Fed.  714,  where  note, 
when  presented  to  petitioner  for  discount,  was  signed  on  face  by  three 
persons,  fact  that  name  of  partnership  subsequently  adjudged  bankrupt 
appeared  as  second  signer  was  not  notice  that  firm  signed  only  as  surety; 
First  Nat.  Bank  v.  Moore,  148  Fed.  957,  holding  evidence  did  not  show 
that  indorser  for  value  before  maturity,  through  whom  plaintiff  claimed, 
took  note  with  knowledge  of  want  of  consideration  and  that  it  was 
obtained  by  fraud;  Ford  v.  Brown,  114  Tenn.  479,  88  S.  W.  1039,  where 
certificate  of  deposit  drawn  to  one  as  "trustee"  and  wrongfully  in- 
dorsed by  him  before  maturity,  indorsee  put  on  notice ;  Unaka  Nat.  Bank 
V.  Butler,  113  Tenn.  585,  83  S.  W.  657,  where  check  drawn  November 
24th,  indorsed  in  blank  and  lost,  merchant  who  accepted  it  before  Decem- 
ber 1st  from  unknown  customer  believed  to  be  payee  is  bona  fide  holder. 

Syl.  4  (IX,  1101).    Bedemption — Trust  deed. 

Approved  in  County  of  Logan  v.  McKinley  etc.  Trust  Co.,  70  Neb. 
414,  101  N.  W.  993,  right  to  redeem  from  tax  sale  may  be  raised  by 
objection  to  motion  to  confirm  sale  made  pursuant  to  decree  barring 

redemption. 

102  U.  S.  451-460,  26  L.  141,  PENNSYLVANIA  B.  B.  CO.  v.  BOY. 

Syl.  2  (IX,  1101).     Carrier's  liability  for  injuries  to  passenger. 

Approved  in  International  Mercantile  etc.  Co.  v.  Smith,  145  Fed.  893, 
upholding  instruction  in  action  for  injuries  by  steamer  passenger  sus- 
tained by  falling  from  berth;  Fillingham  v.  St.  Louis  Transit  Co.,  102 
Mo.  App.  584,  77  S.  W.  317,  holding  electric  street  railway  liable  for 
injuries  to  passenger  while  alighting  from  car  on  to  uneven  ground; 
Williams  v.  Spokane  Falls  etc.  Ry.  Co.,  39  Wash.  88,  89,  80  Pac.  1102, 
1103,  upholding  instruction  in  action  for  injury  to  passenger  that  it  was 
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xMurier'B  duty  to  carry  plaintiflf  safely  bo  far  as  innma  care  and  skill 
'enabled  it  to  be  done. 

Syi  4  (IX,  1102)*  Carrier  of  passengere — rojuriea  in  Pullman, 
Approved  in  Eobinson  v.  Chicago  etc,  R.  E.  Co.,  135  Mich,  259,  97  N. 
W.  691,  railroad  lued  jointly  with  aleeping-car  company  for  death  of 
passenger  cannot  complain  of  direction  of  verdict  for  car  eoropany; 
Buna  V.  Pennsylvania  R.  B.  Co.,  71  N.  J.  L.  25,  58  Atl,  165,  holding 
railroad  liable  for  injnriea  to  pas«enger  through  collision  with  cars  which 
had  been  put  on  tracka  through  negligence  of  other  company,  which  used 
tracks  in  common  with  defeuilant;  Nashville  etc,  Ry,  Co.  v.  LiUie,  112 
Tenn.  343,  105  Am.  St,  Rep,  947,  78  8.  W.  1058,  railroad  ia  liable  for  Iobb 
at  valise  carried  by  passenger  into  sleeping-cAr  and  placed  imder  berth. 

8yl,  5  (IX,  1103).  Damages-^Pecuniary  condition  of  plaintifif. 
Approved  in  American  Car  ete,  Co.  v.  Brinkman^  146  Fed.  716,  objec- 
tion to  questiona  as  improper  and  immaterial  is  insuMcient;  Seattle 
Elec,  Co.  V.  Hartless,  144  Fed.  381,  in  action  by  widow  and  daughter  for 
wrongful  death  of  husband  and  fatber,  evidence  aa  to  physical  condi- 
tion of  plaintiffs  is  inadmissible;  St.  Louia  etc.  Ry.  Co.  v,  Adama,  74 
Ark.  328,  109  Am,  St.  Eep.  85,  85  S,  W.  768,  admission  of  evidence  as 
to  size  of  family  of  plaintiff  in  personal  injury  case  ia  reversible  error; 
liouisville  etc.  R,  R.  Co.  v.  Collinaworth,  45  Fla.  406,  33  So.  614,  in  action 
for  injuries  to  employer  he  cannot  testify  aa  to  what  family  he  has; 
Maynard  v,  Oregon  R.  R.  Co.,  46  Or.  21,  78  Pac,  986,  68  L,  B,  A.  477, 
m  action  for  injuries  to  passenger  through  collision,  evidence  aa  to 
number  and  ages  of  Ms  family  ia  inadmiaaible ;  dissenting  opinion  in 
St.  Louis  etc.  Ry,  Co.  v.  Adama,  74  Ark*  335,  109  Am.  St  Bep.  85,  86 
8.  W,  289,  majority  affirming  judgment  In  personal  injury  case,  where 
evidence  of  aiste  of  plaintiff's  family  erroneously  admitted. 

Bjl.  6  (IX,  1104).  Appeal — Admission  oJP  incompetent  evidence — In- 
struction. 

Approved  in  Krauae  ▼,  United  States,  147  Fed,  451,  applying  rule  in 
prosecution  for  murder;  Swift  v.  Johnson,  138  Fed,  872,  in  action  for 
death  by  wrongful  act,  where  father  ia  sole  beneficiary  and  evidence  of 
mother's  expectancy  admitted,  it  ia  reversible  error  to  refuse  instruc- 
tion that  DO  damagea  recoverable  for  loss  austained  by  mother;  National 
Biscuit  Co.  ▼  Nolan,  138  Fed.  9,  70  C.  C.  A.  436,  reversing  verdict  in 
peraonal  injury  case  where  plaintiff  permitted  to  testify  she  depended 
on  herself  for  anpportj  Lazier  Gas  Engine  Co.  v,  Bu  Bois,  130  Fed.  838,  65 
C.  C,  A.  172,  holding  ia  action  for  breach  of  contract  erroneoua  admis- 
sion of  evidence  respecting  certain  profita  sued  for  cured  by  charge 
directing  jury  to  disregard  it;  Drury  v.  Territory,  9  Okl.  412,  60  Fac. 
105,  ordering  ntw  trial  in  murder  case  where  illegal  evidence  admitted 
and  subsequently  withdrawn  and  legal  evidence  uncertain;  Southern  R. 
Co.  V,  Simmons,  105  Va,  659,  661,  55  S.  E.  462,  error  in  admission  of 
«Tideiict  tlaat  plaintiff  m  action  fox  pefsonal  is juriea  had  wife  and  ehild 
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not  cured  by  admission  of  evidence  that  he  was  married  or  by  inatme- 
tion  as  to  measure  of  damages. 

102  U.  8.  472-533,  26  L.  197,  MERIWEATHEB  T.  GARRETT. 

8yl.  1  (IX,  1106).     Property  held  for  public — City  debts. 

Approved  in  Bucll  t.  Arnold,  124  Wis.  69,  102  N.  W.  339,  judgment 
against  county  is  not  lien  on  land  bought  in  by  county  for  taxes. 

SyL  3  (IX,  1107).    Taxation  dependent  on  legislature. 

Approved  in  Kersey  v.  Terre  Haute,  161  Ind.  474,  68  N.  E.  1029, 
apholding  city  ordinance  taxing  yehicles  using  streets,  though  street-cars, 
automobiles  and  vehicles  of  nonresidents  omitted;  Kettle  t.  Dallas,  35 
Tex.  Civ.  638,  80  8.  W.  877,  878,  upholding  amendment  to  Dallas  charter 
authorizing  council  to  create  improvement  districts. 

8yl.  4  (IX,  1108).    Collection  of  taxes — Judicial  power. 

Approved  in  Buster  ▼.  Wright,  135  Fed.  956,  68  C.  C.  A.  505,  Indian 
agent  may  close  business  of  noncitizens  within  Creek  nation  who  refuse 
to  pay  permit  taxes. 

8yl.  5  (IX,  1108).    Compelling  collector  to  collect  taxes. 

Distinguished  in  Graham  v.  Folsom,  200  U.  8.  252,  253,  50  L.  468,  469, 
26  Sup.  Ct.  245,  county  auditors  and  treasurers  whose  duty  it  is  to 
collect  and  assess  taxes  may  be  compelled  by  mandamus  to  pay  judg- 
ment on  township  bonds  though  township  organization  abolished. 

8y].  6  (IX,  1108).    Repeal  of  municipal  charter. 

Approved  in  Greer  Co.  v.  Texas,  197  U.  8.  243,  49  L.  739,  25  Sup. 
Ct.  437,  legal  title  to  Texas  lands  patented  to  Greer  county  for  school 
purposes  did  not  pass  to  Oklahoma  corporation  organized  from  same  ter- 
ritory, but  were  vested  in  state  of  Texas;  Pepin  Tp.  v.  Sage,  129  Fed. 
660,  64  C.  C.  A.  169,  where  village  created  by  special  act  from  territory 
partly  in  city  and  partly  in  township  previously  created,  and  later  such 
special  act  repealed,  statutes  creating  city  and  township  were  still  in 
force. 

Syl.  7   (IX,  1108).    Appointment  of  receiver  to  collect  taxes. 

Approved  in  Marra  v.  San  Jacinto  etc.  Irr.  Dist,  134  Fed.  791,  where 
irrigation  district  organized  under  Cal.  St.  1887,  p.  29,  as  amended  by 
Stat.  1891,  p.  142,  issued  and  sold  bonds,  holder  thereof  securing  judg- 
ment and  return  of  execution  unsatisfied  cannot  have  receiver  appointed. 

Syl.  8   (IX,  1108).    Right  to  repeal  municipal  charter. 

Approved  in  Attorney  General  v.  Springwells  Tp.  Board,  143  Mich. 
532,  107  N.  W.  91,  upholding  Local  Acts  1905,  p.  1068,  No.  627,  pro- 
viding for  annexation  of  territory  to  Detroit;  Adams  v.  Kuykendall,  83 
Miss.  594,  35  So.  835,  upholding  Acts  1894,  c  34,  p.  29,  appointpg  state 
revenue  agent  to  supervise  action  of  county  and  municipal  tax  officers; 
Van  Cleve  v.  Passaic  Valley  Sewerage  CommrSi,  71  N.  J.  L.  225,  58 
Atl.  587,  upholding  right  of  legislature  to  revoke  act  under  which  city 
of  Paterson   authorized  to  empty  sewage  into  Passaic  river;  Brocken- 
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brough  ▼.  Board  of  Water  Commrs.,  134  N.  C.  19,  46  S.  E.  33,  water- 
works of  city  transferred  pursuant  to  act  of  1S09  to  board  of  commis- 
eioners  to  manage  works  and  turn  over  surplus  mcome  to  city  treasurer 
are  not  liable  to  execution  for  city  debts;  dissenting  opinion  in  Ex  parte 
Lewis,  45  Tex.  Cr.  41,  lOS  Am.  St.  Rep.  951,  73  S.  W,  825,  majority 
bolding  void  Galveston  special  charter  creating  board  of  commissioneri, 
three  of  whom  are  appointed  by  governor. 

102  U.   S.  534-541,  26  L.  221,  WADSWORTH  t.  SUPERVISORS  OF 
EAU  CLAIRE   CO. 

8yL  1  {IX,  1111).     Railroad  aid— County  debt  limit. 

Approved  in  Farmers'  Loan  etc.  Co.  v.  Sioux  Falls,  131  Fed.  912, 
wbere  amendment  of  1902  to  Const.  8.  D.,  art.  13,  |  4,  recjiiired  addi- 
tional municipal  debt  for  waterworks  must  be  autborized  by  majority 
Tote,  city  could  not  issue  bonds  on  note  taken  prior  thereto  under  statute 
providing  that  majority  determiiied  by  vote  for  mayor  at  preceding 
city  election. 

102  U,  S.  541-545,  26  L*  224,  LORD  ¥.  QOODALL  ETC.  STEAMSHIP 
CO. 

Syl.  1  {IX,  1111),     Commerce— Liability  of  ocean  vessels. 

Approved  in  dissenting  opinion  in  Western  Union  Tel.  Co,  ▼.  Hughes, 
104  Va.  245,  51  S.  E.  226,  majority  holding,  where  points  of  transmis- 
ftioa  and  destination  of  telegram  were  same  state,  fact  that  part  of 
transmission  was  over  line  in  another  state  did  not  make  business  inter* 
state. 

102  IT.  S.  556-563,  26  L.  220,  GORBMAN  ▼.  NIBLOCK. 

Syl.   2    (IX,   1114).     Assignment  of   government  claimt. 

Approved  in  Nutt  v,  Knut,  200  U.  S.  20,  50  L.  353,  26  Sup.  Ct.  216^ 
illegolity  of  clause  in  contract  for  prosecution  of  claim  against  United 
States  making  payment  for  services  lien  on  claim  does  not  invalidate 
part  of  contract  providing  for  payment  for  iervicea  of  percentage  of 
allowance. 

Syl,  4  (IX,  1115).    Judgment — Service  by  publication. 

Approved  in  Miller  t.  Abrens,  160  Fed.  64 S,  complainant  in  »uit  to 
enforce  claim  to  land  and  remove  cloud  therefrom  may  sue  in  district 
in  which  property  located  and  join  nonresidents  of  district;  York  Co. 
8a V.  Bank  v.  Abbot,  131  Fed.  983,  suit  by  lessee  against  nonresident 
lessor  to  enforce  rights  under  lease  by  requiring  election  to  buy  building 
or  sell  land,  or  have  court  make  election,  ia  within  jurisdiction  of  circuit 
court  for  district  where  land  situated. 

102  XI.  8.  564-571,  26  L,  232,  GEORGE  ▼.  TATE. 

Syl.  B   (IX,  1115).     Bond — Fraud  touching  execution. 

Approved  in  Heck  ▼.  Missouri  Pac.  Ry.  Co.,  147  Fed.  781,  fact  that 
plaintiff  induced  to  sign  release  by  false  repreBentatioa  as  to  its  coo- 
tenti  does  not  avoid  it  aa  defense  where  be  failed  to  read  it;  Levin 
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T.  Northwestern  Nat.  Ins.  Co.,  146  Fed.  77,  in  federal  law  action  on  in* 
surance  policy,  award  of  arbitrators  fixing  amount  of  plaintiff's  loss, 
made  in  accordance  with  poliej  cannot  be  impeached  for  fraud  of  arbi- 
trators; Levi  v.  Mathews,  145  Fed.  154,  in  federal  action  at  law  to  recover 
money  due  on  contract,  answer  alleging  fraud  in  procuring  contract 
should  be  stricken  out;  Lefler  v.  New  York  Life  Ins.  Co.,  143  Fed.  817, 
in  action  at  law  on  written  unambiguous  instrument,  parol  evidence  of 
negotiations  preceding  its  execution  is  inadmissible  to  vary  terms; 
Stephenson  v.  Supreme  Council  A.  L.  H.,  130  Fed.  492,  where  beneficiary 
in  life  policy  after  death  of  insured  was  induced  by  false  statements 
of  insurer  to  settle  claim,  remedy  in  federal  court  is  in  equity;  Bush  ▼. 
Prescott  etc.  By.  Co.,  76  Ark.  501,  89  8.  W.  88,  fact  that  one  fraudulently 
induced  to  compromise  action  might  obtain  relief  by  motion  to  reinstate 
does  not  oust  equity  jurisdiction  to  cancel  compromise;  Colonial  ete. 
Mortg.  Co.  V.  Jeter,  71  Ark.  188,  71  8.  W.  947,  applying  principle  in 
action  on  rent  notes;  Broyles  v.  Absher,  107  Mo.  App.  178,  80  8.  W.  705, 
under  plea  of  non  est  factum  to  note,  defendant  may  show  that,  through 
Miteracy,  by  misreading  paper  to  him,  instrument  other  than  one  in- 
teiided  by  him  was  fraudulently  substituted;  State  t.  Stuart^  111  Mo. 
App.  493,  86  8.  W.  475,  arguendo. 

102  U.  8.  572-575,  26  L.  234,  WILSON  t.  McNAMEB. 

Syl.  3  (IX,  1116).    Becovery  of  pilotage— State  law. 

Approved  in  In  re  Clyde  8.  8.  Co.,  134  Fed.  99,  suit  may  be  bronght  in 
admiralty  for  damages  from  vessel  at  fault  for  collision  on  high  aeas 
for  death  from  sinking  of  other  ship,  where  recovery  for  wrongful  death 
given  by  state  to  which  both  vessels  belonged. 

Syl.  4  (IX,  1116).    State  pilot  legislation. 

Approved  in  Olsen  v.  Smith,  195  U.  8.  341,  49  L.  229,  25  Sup.  Gt. 
52,  upholding  Texas  pilotage  laws. 

102  U.  S.  577-586,  26  L.  235,  BENNETT  ▼.  LOUISVILLE  ETC.  B. 
B.  CO. 

Syl.  1   (IX,  1117).    Negligence — ^liability  to  license. 

Approved  in  De  Haven  v.  Hennessy  Bros.  &  Evans  Co.,  137  Fed. 
476,  69  C.  C.  A.  620,  determining  liability  of  contractor  for  public 
building  to  citizen  injured  while  visiting  building  in  course  of  erection 
through  invitation;  St.  Louis  etc.  By.  Co.  v.  Dooley,  77  Ark.  567,  92 
S.  W.  791,  where  railroad  constructs  steps  over  right  of  way  fence  and 
impliedly  invites  persons  to  cross  same,  it  is  liable  for  injuries  caused  by 
unsafe  condition  of  steps  resulting  from  failure  to  use  ordinary  care  in 
keeping  them  in  safe  condition;  Carr  v.  Missouri  Pacific  By.  Co.,  195 
Mo.  227,  92  8.  W.  878,  where  licensee  walking  near  railroad  track  was 
struck  by  shoe-brake  which  flew  from  passing  train,  railroad  not  liable; 
Stevens  v.  United  Qas  &  Elec  Co.,  73  N.  H.  169,  60  AtL  853,  where  plain- 
tiff employed  by  contractor  on  construction  of  power-house  for  defendant 
and  plaintiff  went  on  staging  while  at  work,  defendant  liable  for  failure  to 
protect  him  from  high  voltage  wires  near  staging;  True  t.  Meredith 
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Creamery,  72  N.  H.  156,  55  Atl.  B94,  applying  rule  where  customer  of 
creaniery  was  injured  by  breaking  of  belt  while  watching  another  being 
weighed,  plaintiff  waiting  for  separation  of  cream  j  Matthews  v.  Sea- 
board etc,  Uj.  Co.,  67  S.  C.  511,  46  S.  E.  339,  65  L.  B.  A.  286,  holding 
milroad  liable  for  injuries  to  one  using  path  over  riglit  of  way  in  ignor- 
ance of   dangers   where   railroad   had  long   aequie^ed   in  use   of  path ; 

.  diaaenting   opinion   in   Hotchkin   v.   Erdrich,   214   Pa,   St   466,   63   Atl. 

^1037^  majority  holding  where  plaintiff  sent  by  bis  employer  to  fijc  cap 
on  cbiinney  for  defendant,  and  ladder  fixed  inside  placed  at  hia  disposal, 
and  ladder  broke,  defendant  not  liable. 

Diatinguiflhed  ia  Mayne  t.  Chicago  etc  By.  Co.,  12  Oki  18,  69  Pae, 
935,  holding  railroad  not  liable  for  injuries  to  prospective  passenger 
who  was  compelled  to  go  over  obstruction  because  crossing  blocked  by 
freight   train, 

Syl.  B   (IX,  1120),     Negligence — Inference  of  invitation. 

Approved  in  Sloss  Iron  etc.  Co.  v.  Tilson,  141  Ala,  161,  37  So.  430,  in 
action  for  injuries  to  one  who  went  on  defendant's  premises  by  invita- 
tion, burden  of  showing  invitation  h  on  plaintiff;  Archer  v.  Union  Pac. 
E.  E.  Co,,  110  Mo.  App.  353,  85  S.  W,  935,  where  excursionist  with  others 
engaged  car  for  tfaiiHportation  to  another  place  and  return,  and  went 
into  car  for  own  accommodation  while  on  switch,  before  time  fof  return^ 
he  was  not  passenger. 

102  U.  8.  586-603,  26  L,  253,  SPBINGEB  v.  UNITED  STATES. 

SyL  2  (IX,  1120).    Diatraint  for  taiei. 

Approved  in  Scottish  Union  etc,  Ins.  Co.  y,  Bowland,  196  U.  8.  632, 
49  L,  628,  25  Sup.  Ct.  345,  upholding  distraint  of  personal  property  of 
foreign  insurance  company's  personalty  under  Ohio  Bev.  St.,  |  1095,  to 
fctisfy  personal  taxes. 

102  U.  8.  603-612,  26  L.  246,  UNITED  STATES  v,  CHOUTEAU, 
Syl*   3    (IX,   1121),     Compromise  with  government— Penalty. 
Distinguiahed  in  United  States  Fidelity  etc.  Co.  v.  United  States,  150 
Fed.  554,  conviction  and  imprisonment  of  Indian  agent  for  malfeasance 
in  office  is  not  bar  to  suit  by  government  on  bond  to  recover  iBoney  un- 
accounted for. 

SyL  4    (IX,   1121).     Penalty  involves   punishment. 

Approved  in  State  v.  Wamer,  197  Mo,  659,  94  S.  W.  964,  act  of  1905, 
requiring  fines  for  violation  of  game  law  to  be  paid  into  treasury  for 
benefit  of  game  protection  fund,  yiolates  constitutional  pro  vial  on  that 
fines  and  penalties  shall  belong  to  county  school  fund, 

lOS  U.  S.  612-620,  26  L.  259,  CBAMEE  v.  ABTHUE, 
SyL  2  (IX,  1122).     Proclamation  of  value  of  foreign  coins. 
Approved  in  Stone  t.  Whitridge,  129  Fed,  37,  64  C.  C.  A.  47,  where" 
Secretary  of  Treasury  directs  collector  of  customs  to  rel]C|uidate  on  basis 
4»f  commercial  value  of  foreign  coin,  action  of  collector  is  reviewable  by 
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general  appraisers  and  courta  under  SS  1^  15,  Custom 'a  Admin.  Act, 
1890. 

Sjl.  4  (IX,  1122).    Tariff— Value  of  foreign  monej. 
Distinguished  in  United  States  ▼.  Whitridge,  197  U.  8.  143,  49  Lu 
698,  25  Sup.  Ct.  406,  arguendo. 

102  U.  8.  620-623,  26  L.  262,  AUFFINOBDT  t.  BASIN. 

Bjh  1  (IX,  1123).    Statutes — ^Betrospective  construction. 

Approved  in  Grunsfeld  Bros.  y.  Brownell,  12  N.  M.  201,  76  Pac  812, 
act  of  1889,  to  prevent  preferences  by  persons  contemplating  insolvency, 
not  suspended  by  bankrupt<7^  act  so  as  to  preclude  setting  aside  fraud* 
ulent  conveyance  made  prior  to  bankruptcy  act. 

102  U.  8.  625-634,  26  L.  122,  WELLS  v.  SUPEBVI80ES. 

8yl.  2  (IX,  1124).    Municipal  railroad  aid  bonds. 

Approved  in  dissenting  opinion  in  Sluder  v.  St.  Louis  Transit  Co., 
189  Mo.  194,  88  S.  W.  673,  majority  holding  St.  Louis  ordinance  pro- 
viding that  motorman  shall  keep  watch  for  vehicles  and  that  on  first 
appearance  of  danger  shall  stop  ear  as  soon  as  possible,  valid  without  its 
acceptance  by  railroad. 

Syl.  4  (IX,  1124).     Exclusive  mode  of  discharging  liability. 
Cited  in  Jones  v.  Horn,  104  Mo.  App.  711,  78  8.  W.  640,  arguendo. 

102  U.  8.  641647,  26  L.  266,  KAHN  t.  CENTBAL  SMELTING  CO. 

(IX,  1125.)  Miscellaneous.  Cited  in  Marks  ▼.  Gates,  2  Alaska,  523, 
holding  grubstake  contract  not  to  be  mining  partnership. 

102  U.  S.  647-650,  26  L.  290,  TBIMBLE  v.  WOODHEAD. 

Syl.   1   (IX,  1126).     Bankruptcy — Property  fraudulently  transferred. 

Approved  in  Bush  v.  Export  Storage  Co.,  136  Fed.  921,  bankruptcy 
trustee  cannot  recover  property  of  bankrupt  fraudulently  transferred 
where  it  has  passed  into  hands  of  bona  fide  holder  prior  to  adjudication; 
Northwestern  etc.  Ins.  Co.  v.  Kidder,  162  Ind.  391,  70  N.  E.  492,  66 
L.  B.  A.  89,  where  insolvent  corporation  was  in  hands  of  receiver  at 
time  liability  on  policy  insuring  managing  stockholder  accrued,  insurance 
company  could  not  interplead  beneficiary  and  creditors  of  corporation, 
who  asserted  claim  to  proceed?  of  policy;  Moore  Mfg.  Co.  t.  Billings,  46 
Or.  404,  80  Pac.  424,  creditor  having  no  special  lien  on  property  cannot 
maintain  creditor's  bill  to  set  aside  fraudulent  transfer  by  bankrupt. 

102  U.  S.  651-658,  26  L.  291,  BABBETT  v.  HOLMES. 

Syl.  1    (IX,  1127).    Following  state  statutory  construction. 

Approved  in  Southern  Pac.  Co.  v.  Western  Pac  By.  Co.,  144  Fed.  179, 
fVrWuBuning  title  to  Oakland  waterfront. 
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102  TJ.  8.  658-6G3,  26  L.  250,  WHITE  v.  MINERS'  NATIONAL  BANK. 

SjrL  2  (IX,  1129),     Parol  to  explain  indorBement* 

Approved  in  Smitli  v.  Bayer,  46  Or.  146,  147,  79  Pac.  498^  indoraee 
of  not€  for  collection  may  sue  thereon  in  own  na.me» 

102  U.  a  672-686,  26  L,  271,  HAETMAN  v.  QREENHOW. 
S/1,  1    (IX,  1130).     Review— Decision  by  divided  court. 
Cited  in  State  v.  Sunapee  Dam  Co.,  72  N.  H.  115,  55  Atl  900,  arguendo. 
SyL  2    (IX,   1130).    State's  contracts— EeleaM  bj  statute. 
See  101  Am,  St.  Rep.  162,  note. 

Byl.  3  (IX,  1131).     Review  of  denial  of  mandamaa. 
Approved  in  In  re  Epley^  10  Okl.  643,  64  Pae,  21,  judgment  granting 
vperemptorj  mandamus  is  reviewable  on  appeal. 

SyL  6   (IX,  1131).     Tux  on  bonds^Coupong. 

Approved  in  State  ex  rel.  Louisiana  Imp.  Co.  ▼.  Board  of  Assesson, 
111  La,  986,  993,  36  So.  92,  95,  general  law  directing  taxation  of  all 
property,  including  "bonda*'  and  ''credita,*'  does  not  include  public 
credits  of  municipality  by  whicb  tax  is  demanded. 

Syl.  7  (IX,  1132).  Mandamus — Receipt  of  coupons  for  taxes. 
Approved  in  Woodwortb  v.  Old  Second  Nat.  Bank,  144  Kich.  339,  107 
N.  W.  906,  mandamus  proceedings  are  "civil  actions''  within  statute 
providing  for  cbange  of  venue  in  eivil  cases;  State  v.  Cbittenclen,  127 
Wis.  494,  107  N.  W.  508,  independent  proceeding  commenced  by  writ 
ot  certiorari  is  action  under  Rev.  St.,  139S,  §  2595, 

102  U,  S.  686  691,  26  L,  277,  SHAHFE   v.  DOYLB. 
Syl,  1  (IX,  1132).    Bankruptcy — Seizure  of  fraudulent  conveyance. 
Approved   in  In   re  Kuopf,   144  Fed.   253,   bankruptcy   court   after 
petition  in  bankruptcy  may  order  custodian  to  take  possession  of  prop- 
•erty  pending  adjudication,  though  in  possession  of  adverse  claimant. 

102  U.  8.  691-707,  26  L.  238,  COUNTY  OP  MOBILE  ▼.  KIMBALL. 

SyL  1  (IX|  1133).     Commerce — Nonaction  by  Congress. 

Approved  in  United  States  v.  Union  Bridge  Co.,  143  Fed.  393, 
United  States  may  require  alteration  of  bridge  as  obstruction  to  navi- 
gation of  interstate  stream,  though  it  was  built  under  stiite  authority; 
United  States  Express  Co,  t.  State,  164  Ind,  204,  73  N.  E.  104,  uphold- 
ing Bums'  Ann.  St.  1901,  g  3312a,  requiring  express  companies  to  de- 
liver package  to  persons  to  whom  same  is  directed  within  limits  of  cities 
of  certain  population;  dissenting  opinion  in  Northern  Securities  Co.  v. 
United  States,  193  U.  S.  371,  48  L,  714,  24  Sup.  Ct.  436,  majority 
holding  combination  of  Btockholders  in  two  competing  interstate  rail* 
roads  to  form  stockholding  corporation  which  should  acquire  control 
of  such  railroads  in  exchange  for  its  own  stock,  violates  anti-trust 
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87L  3  (IX,  1135).    Commeree — State  harbor  improyemeiitt. 

Approved  in  Globe  Elevator  Co.  ▼.  Andrew,  144  Fed.  879,  holding^ 
void  Laws  Wis.  1905,  p.  37,  as  amended  by  Laws  8p.  8ess.  1905,  p. 
19,  providing  for  inspection  and  grading  of  grain  at  Superior  and 
prohibiting  sales  under  Minnesota  grades;  Hart  v.  State,  100  Md. 
610,  60  Atl.  462,  upholding  act  of  1904,  requiring  carriers  to  provide 
separate  cars  for  negroes  and  whites,  as  affecting  intrastate  passen- 
gers; Kansas  City  etc.  B.  B.  Co.  v.  Wiygul,  82  Miss.  231,  33  So* 
967,  61  L.  B.  A.  578,  act  of  Cong.  1899,  prohibiting  creating  obstruc- 
tion to  navigable  water  not  expressly  authorized  bj  statute,  does  not 
take  from  railroad  which,  under  state  authorization,  has  constructed 
bridge,  implied  power  to  make  repairs;  Hagan  v.  Citj  of  Bichmond,. 
104  Va.  731,  3  L.  B.  A.  (N.  8.)  1120,  52  8.  £.  388,  under  U.  8.  Comp. 
St.  1901,  p.  3546,  authorizing  Secretary  of  War  to  remove  obstruc- 
tions to  navigation,  where  he  fails  so  to  do,  local  authorities  may 
protect  domestic  commerce  by  keeping  waters  open. 

SyL  4  (IX,  1136).    County  river  bonds— Public  use. 

Approved  in  Voris  v.  Pittsburg  Plate  Glass  Co.,  163  Ind.  607,  70 
N.  E.  252,  upholding  Bums'  >Bev.  St.  1894,  §  4290,  taxing  lots  for 
improvements  according  to  frontage  and  assessing  abutting  lots  back 
to  distance  of  one  hundred  and  fifty  feet;  Dodge  Co.  ▼•  Saundera 
Co.,  70  Neb.  451,  100  N.  W.  934,  under  Comp.  St.  1901,  e.  78,  §.  87,. 
county  may  be  required  to  contribute  toward  repair  of  bridge  abutting 
in  such  county,  though  it  is  located  mainly  in  another  county;  Hor- 
ton  V.  aty  of  Newport,  27  B.  I.  288,  294,  61  AtL  761,  763,  upholding^ 
act  requiring  payment  of  salaries  of  Newport  police  commissionera 
from  city  funds. 

Syl.  5  (IX,  1137).    Public  work — Baising  means. 

Approved  in  Northern  Securities  Co.  v.  United  States,  193  XT.  8. 
336,  48  L.  700,  24  Sup.  Ct.  436,  combination  of  stockholders  of  two 
competing  interstate  railroads  to  form  stockholding  corporation  which 
should  acquire  control  of  stock  in  such  railroads,  in  exchange  for  it» 
own  stock,  violates  anti-trust  act;  St.  Louis  etc.  By.  Co.  ▼.  Davis,. 
132  Fed.  633,  upholding  assessment  of  railroad  property  by  Arkansas 
railroad  assessors  pursuant  to  Sand.  &  H.  Dig.,  §§  6464-6473,  whiclk 
provide  time  and  place  for  assessment  and  for  public  hearing. 

Syl.  7  (IX,  1138).    Dismissal  without  prejudice  as  bar. 

Approved  in  Bobinson  v.  American  Car  etc.  Co.,  142  Fed.  171,  and 
Bobinson  v.  American  Car  etc.  Co.,  135  Fed.  696,  68  C.  C.  A.  331,. 
both  applying  rule  to  suit  for  infringement  of  patent;  State  ▼.  Sun- 
apee  Dam  Co.,  72  N.  H.  123,  55  Atl.  904,  where,  in  suit  to  restrain 
owner  of  dam  from  operating  it  so  as  to  injure  other  shore  owners^ 
injunction  denied,  court  had  jurisdiction  to  ascertain  damages  to 
plaintiff;  Newberry  v.  Buffin,  102  Va.  76,  45  8.  E.  734,  dismissal 
without  prejudice  leaves  whole  subject  of  litigation  open  to  suit. 
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8jL  10  (IX,  1138).     Commerce  includos  what. 

Approved  in  Howard  v,  Illinois  etc,  R,  Co,,  148  Fed.  1000,  and 
Brooks  V.  Southern  Pac*  Co.,  148  Fed.  991^  both  holding  void  em- 
ployer's liability  act  of  1906;  dlBsenting  opinion  in  Northern  Secur- 
ities Co.  V.  United  States,  193  U.  S.  379,  385,  48  L.  717,  720,  24  Sap. 
Ct.  436,  majority  holding  combination  of  stockholders  in  two  com- 
peting interstate  railroads  to  form  stockholding  corporation,  which 
should  acquire  control  of  stock  in  such  railroads  in  exchange  for  its 
own  stock,  violates  anti-trust  act. 

102  V.  S.  707*735,  26  L.  279,  TILGHMAN  v.  PEOCTOE. 

Byl  1    (IX,   1139),     Patents— Anticipation. 

Approved  in  American  Sales  Book  Co.  v.  Carter  Crume  Co.,  150 
Fed,  336,  Beck  patent  No,  647^934,  for  manifolding  sales  book,  is 
void  for  anticipation;  Universal  Brash  Co.  v,  Sonn,  146  Fed.  533, 
Morrison  patent  No.  717,014,  for  method  of  making  brushes,  is  in- 
fringed by  method  of  Sonn  patent  No.  791,510;  National  Enameling 
etc.  Co.  V.  Enameling  Co.,  139  Fed.  653,  construing  Claus  patent  No, 
527,361,  for  enameling  metal  ware;  Manhattan  etc,  Co.  v.  Helios- 
Upton  Co.,  135  Fed.  788,  holding  void  Baker  patent  No.  684,165,  for 
method  of  regulating  electric  circuits;  Chisholm  v.  Fleming^  133  Fed. 
930,  upholding  Chisholm  patent  No*  421,244,  for  improvement  in 
method  of  bulling  peas. 

Syl.  2  (IX,  1140).    Patent  for  process. 

Approved  in  Expanded  Metal  Co.  v.  Bradford,  136  Fed.  872,  uphold- 
ing G aiding  patent  No,  527,242,  for  process  of  making  open  metal 
work  by  expanding  sheet  metal. 

Syl,  4   (IX,  1141).     Process  patent — Description, 

Approved  in  Comptograpb  Co,  v.  Universal  etc.  Mach.  Co.,  142  Fed. 
543,  upholding  Feet  patent  No.  628,176,  for  improvement  in  com- 
puting machines;  Eastern  Paper  Bag  Co.  v.  Continental  Paper  Bag 
Co.,  142  Fed.  493,  holding  Liddell  patent  No.  558,969,  for  paper-bag 
macbiiie^  not  anticipated  by  Clausaes  patent  No.  598,497. 


cm  UNITED  STATES. 


103  XT.  8.  5-11,  26  L.  302,  HALL  v.  WISCONSIN. 

Syl.  2  (X,  10).    Commissioner  to  survey  not  public  officer. 

Approved  in  United  States  v.  Schlierholz,  137  Fed.  621,  8p«eial 
agent  of  Land  Department  appointed  onder  appropriation  act  for 
protection  of  timber,  not  an  "officer  of  the  United  States,"  within 
Kev.  St.,  §  5481,  punishing  extortion. 

103  U.  8.  11-21,  26  L.  439,  DENNICK  v.  CENTRAL  B.  B.  CO. 

Syl.  1  (X,  8).    Action  for  wrongful  death  is  transitory. 

Approved  in  Walker  v.  Globe  etc.  Co.,  140  Fed.  310,  copyright  pro* 
tccted  by  common-law  remedies  of  action  for  damages,  though  special 
remedy  provided  by  statute;  Anglo-American  etc.  Co.  v.  Lombard, 
132  Fed.  750,  68  C.  C.  A.  89,  cause  of  action  given  by  laws  of  Kansas 
to  creditor  of  corporation  which  has  suspended  business  against  stock- 
holder, arises  in  Kansas,  not  where  stockholder  resides;  Beeves  v. 
Southern  By.  Co.,  121  Ga.  565,  49  S.  E.  676,  67  L.  B.  A.  803,  holding 
ronresident  could  sue  foreign  corporation  in  Georgia  for  tort  com- 
mitted in  Alabama;  Christiansen  v.  Graver  Tank  Works,  223  IlL 
150,  79  N.  E.  101,  holding  in  action  brought  in  Illinois  for  injury 
caused  by  negligence  in  Iowa,  law  of  latter  state  determines  liability; 
Illinois  etc.  By.  Co.  v.  Eblin,  114  Ky.  825,  71  8.  W.  921,  holding 
railroad  company  liable  in  civil  action,  for  negligently  failing  to  pro- 
vide feeding  facilities  for  horses,  though  federal  statute  imposed 
a  penalty  therefor;  Bick  v.  Saginaw  Bay  Towing  Co.,  132  Mich. 
240,  102  Am.  St.  Bep.  422,  93  N.  W.  633,  holding  in  action  brought 
in  Michigan  upon  injury  caused  by  negligence  in  Canada,  liability  de- 
termined by  law  of  Canada;  Bergman  v.  Inman,  43  Or.  462,  99  Am. 
St.  Bep.  771,  72  Pac.  1087,  holding  in  action  in  Oregon  for  conversion 
of  logs  taken  in  Washington  and  brought  into  Oregon,  statute  of 
limitations  began  to  run  on  their  removal  from  Oregon;  Dennis  v. 
Atlantic  Coast  Line  B.  B.  Co.,  70  S.  C.  258,  106  Am.  St.  Bep.  746, 
49  S.  E.  870,  applying  North  Carolina  statute  of  limitations  as  to 
action  for  wrongful  death;  Whitlow  v.  Nashville  etc.  By.  Co.,  114 
Tenn.  356,  84  S.  W.  620,  holding  action  by  administrator  in  Tennessee 
maintainable  for  death  occurring  under  wrongful  death  statute  in 
Alabama;  Morrisette  v.  Canadian  Pacific  By.  Co.,  76  Vt.  272,  56  Atl. 
1103,  enforcing  Canadian  law  as  to  contributory  negligence  and 
assumption  of  risk  by  servant;  dissenting  opinion  in  Slater  v.  Mex- 
ican National  B.  B.  Co.,  194  U.  S.  134,  48  L.  906,  24  Sup.  Ct.  581, 
majority  holding  liability  under  Mexican  statute  for  periodical  pay* 
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menta  to  widow  and  next  of  kin  not  enforceable  in  Texas,  procedure 
not  being  adapted  to  enforcement  of  right. 

Diatinguisbed  in  Slater  v.  Mexican  National  B.  B.  Co,,  194  U,  S. 
126,  48  L.  903,  24  Svip,  Ct,  381,  holding  not  only  obligation  but  also 
eiteot  of  the  liability  determined  by  law  where  death  occurred; 
Caaey  v.  St.  Louis  Transit  Co.,  116  Mo.  App.  266,  269,  91  S.  W. 
430,  431,  holding  Missouri  statute  imposing  liability  of  $5,000  for 
wrongful  death  created  a  penalty  and  etrictly  construed,  and  action 
for  less  amount  not  maintainable,  overruling  Marsh  t«  Kansas  City 
«tc.  By.  Co-,  104  Mo.  App.  584,  78  S.  W.  286,  holding  such  statute 
not  penal  and  allowing  recovery  of  less  amount  than  therein  specified. 

8yl.  2  (X,  10).     Enforcement  of  foreign  statute  by  administrator. 

Approved  in  Willinma  v.  Camden  etc.  By.  Co.,  138  Fed.  574,  577, 
578,  holding  Kentucky  personal  representative  could  sue  there  for 
death  occurring  under  wrongful  death  statute  in  Ohio,  though  he 
could  have  sued  in  Ohio;  Stockwell  v.  Boston  &  M.  B.  Co.,  131  Fed. 
154,  holding  cause  of  action  for  wrongful  death  occurring  under  stat* 
nte  in  New  Hampshire  maintainable  by  personal  reproseatative  in 
Vermont,  where  deceased  was  domiciled;  In  re  Estate  of  Coe,  130 
Iowa,  310,  106  N.  W.  744,  holding  money  recovered  by  Iowa  admin- 
istrator for  wrongful  death  occurring  in  Illinois  distributed  according 
to  law  of  Illinois,  and  not  of  former  state  where  deceased  domiciled; 
Boman  v.  Capital  City  Brick  etc.  Co.,  125  Iowa,  599,  101  N.  W. 
440,  106  Am.  St.  Bep.  323,  68  L.  R.  A.  132,  holding  Iowa  administrator 
eould  maintain  action  under  wrongful  death  act  in  that  state,  though 
aole  heir  of  deceased  was  a  nonresident  alien;'  Hartley  v.  Hartley, 
71  Kan.  694,  81  Pac.  505,  holding,  where  wrongful  death  act  of  Iowa 
provides  damages  recovered  **  shall  be  disposed  of  as  personal  property 
belonging  to  estate  of  deceased,''  money  recovered  by  Kansas  admin- 
istrator, where  deceased  was  domiciled,  distributed  according  to  laws 
of  Kansas;  Vance  v.  Bailroad  Co.,  138  N.  C.  463,  50  S.  E.  861,  hold- 
ing letters  of  administration  issued  in  North  Carolina  for  purpose 
of  suing  for  wrongful  death  occurring  there,  are  valid,  though  de- 
ceased resided  elsewhere  and  left  no  property  in  that  state;  Gottlieb 
V,  North  Jersey  St.  My.  Co.,  72  N.  J.  L.  484,  63  AtL  340,  holding  the 
fund  recovered  not  a  part  of  deceased's  estate,  but  is  a  trust  for 
benefit  of  persons  named  in  the  act;  Bain  v.  Northern  Pacific  By. 
Co.,  120  Wis.  416,  98  N.  W.  243,  holding  action  for  wrongful  death 
occurring  in  Minoesota  could  be  brought  by  administrator  in  Wi»- 
consin*  , 

Bistinguished  in  Sanbo  v.  Union  Pac.  Coal  Co.,  130  Fed.  53,  Colo- 
rado administrator  cannot  maintain  action  for  wrongful  death  based 
cu  Wyoming  statute  m  courti  ol  former  state. 
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103  U.  8.  2225,  26  L.  360,  PBEWTT  ▼.  WILSON. 

87I.  1  (X,  12).  Fraod  imputed  to  grantee  upon  adequate  eonsid- 
eratien 

Approved  in  First  Nat.  Bank  ▼.  Follett,  20  Colo.  App.  380,  80  Pae» 
150,  holding  eonveyance  to  one  creditor  in  satisfaetion  of  her  elainft 
with  intent  to  defraud  others  cannot  be  set  aside  unless  first  ereditor 
knew  of  fraudulent  intent. 

87I.  2  (X,  12).    Marriage  is  adequate  consideration. 

Approyed  in  8avage  ▼.  Savage,  141  Fed.  349,  holding  trust  deed 
to  secure  payment  of  amount  of  alimonj  to  former  wife  for  her  lif* 
in  consideration  that  she  release  the  lien  of  the  alimony  from  other 
property  not  affected  by  later  remarriage. 

103  U.  a  40-44,  26  L.  317,  BAMBEBGEB  ▼.  TEBBY. 

SyL  4  (X,  15).    Submission  not  vacated  by  amendment. 

Approved  in  Bainum  v.  American  Bridge  Co.,  141  Fed.  180,  allow* 
ing  amendment  of  complaint  short  time  before  trial  to  state  defendrjit 
to  be  a  corporation  of  New  York  instead  of  New  Jersey,  tbero 
having  been  no  doubt  on  either  side  as  to  the  real  parties;  Dunn  ▼• 
Mayo  Mills,  134  Fed.  805,  67  C.  C.  A.  450,  allowing  amendment  of 
complaint  at  trial  by  substituting  a  true  copy  of  the  contract  sued 
on  for  an  unsigned  and  inaccurate  one  that  had  been  inserted. 

103  U.  8.  4962,  26  L.  347,  SPBING  CO.  ▼.  KNOWLTON. 

Syl.  2  (X,  16).    No  recovery  where  illegal  contract  executed. 

Approved  in  Harriman  v.  Northern  Securities  Co.,  197  U.  8.  296^ 
49  L.  763,  25  Sup.  Ct.  493,  holding  corporate  stock  illegally  trans- 
ferred to  a  holding  corporation  in  exchange  for  its  stock  cannot  be 
recovered  back;  dissenting  opinion  in  Stewart  v.  Wright,  147  Fed. 
343,  majority  holding  money  lost  by  betting  on  races  fraudulently 
fixed  can  be  recovered. 

Syl.  3  (X,  16).     No  action  upon  illegal  contract. 

Distinguished  in  Camors-McConnell  Co.  v.  McConnell^  140  Fed.  414, 
holding,  where  defendant  had  sold  his  business  agreeing  not  to  en- 
gage in  competing  business,  fact  that  purchase  was  part  of  scheme 
to  secure  monopoly  no  defense  to  action  to  enjoin  defendant  from 
so  engaging. 

Syl.  4  (X,  16).     Consideration  of  executory  contract  recoverable. 

Approved  in  Knapp  v.  Knapp,  118  Mo.  App.  705,  96  8.  W.  301, 
holding  where  intestate  delivered  money  to  another  as  bailee  for  pur- 
pose of  defrauding  creditors,  his  administratrix  could  recover  it; 
Fairbanks,  Morse  &  Co.  v.  City  of  North  Bend,  68  Neb.  566,  94  N.  W. 
540,  holding  money  deposited  on  making  bid  for  municipal  contract 
can  be  recovered  where  bid  illegally  allowed;  Monahan  v.  Monahan, 
77  Yt.  148,  59  Atl.  173,  70  L.  B.  A.  935,  holding  securities  which  plain- 
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tiff  b&d  placed  in  name  of  hifl  aon  to  avoid  tazationi  but  not  Intending 
Bon  to  have  tljem^  aan  be  recovered  from  lattar  who  obtained  poa- 
fteaaion  of  them  secretly;  Urwan  v.  Northweaterm  etc.  Ina.  Co.,  125 
Wis.  362.  103  N.  W,  1106,  holding  where  insurance  contract  illegal 
under  statute  prohibiting  dia criminations,  premiums  paid  thereunder 
eould  be  recovered. 

103  U.  S.  62  66,  26  L.  369,  MITCHELL  v.  OVEKMAK, 
ByL  3  (X,  18).  Court  maj  make  nunc  pro  tunc  order. 
Approved  in  Stern  v.  Bennington,  100  Md.  346,  108  Am.  St.  Rep. 
433,  60  AtL  18,  holding  court  may  order  nunc  pro  tunc  entry  of 
judgment,  where  clerk  bad  omitted  to  enter  it  when  made;  Oliver  v. 
Love,  104  Mo.  App.  84,  78  S,  W.  338,  where  finding  on  plaintiflf's  claim 
set  aside  and  that  on  counterclaim  allowed  to  stand,  intereBt  allowed 
on  counterclaim  from  verdict  on  it. 

Syl,  4  (X,  18).     Entry  of  decree  nunc  pro  tunc. 

Approved  in  Roberts  v.  Wessinger,  69  S.  C.  284,  48  8.  E,  248,  decree 
ef  special  judjje  rendered  out  of  county  in  which  he  held  court  after 
term  in  which  cnse  marked  " hoard '*  on  last  day  of  term  referred 
to  day  it  was  marked;  Riishton  v.  Woodhara,  68  S.  C.  114,  46  S.  E. 
944,  applying  rule  where  opinion  announced  prior  to  qualification  of 
officers  of  new  county  and  decree  filed  afterward, 

103  U.  8.  66-71,  26  L.  42S,  STOUT  v.  LYE. 

Syl«  4  (X,  20).    Foreclosure  decree  binds  mortgagor's  assignee. 

Approved  in  Rothschild  v.  Leonhard,  33  Ind.  App.  460,  71  N.  E. 
675,  in  suit  to  reform  deed  executed  by  defendant  and  to  quiet  plain- 
tiff's title,  right  of  plaintiff  not  affected  by  subsequent  conveyance 
by  defendant. 

Syl.  5  (X,  20),  Foreclosure  unaffected  by  later  judgment. 
Approved  in  Seaboard  Air  Line  By.  Co.  v.  Trust  Co*,  125  Ga.  465, 
54  S.  E.  140,  holding  after  decree  of  foreclosure  and  sale  under 
railroad  mortgage,  intervention  not  allowed  which  seeks  to  bring  in 
claim  having  priority  to  mortgage  bonds  and  also  to  set  up  defense 
that  bonds  issued  withotit  consideration. 

8yL  d  (X,  21).     Judgment  on  merits  concludes  issues. 

Approved  in  Kittel  v.  Trustees  etc.  Improvement  Fund,  139  Fed. 
955;  where  trustees  of  iwamp  lands  agreed  to  convey  to  railrc^ad,  to 
which  legislature  made  grant|  when  lands  patented  to  state,  and  on 
foreclosure  in  which  trustees  made  defendant s,  they  did  not  contend 
that  title  was  in  United  States,  succeeding  trustees  estopped  in  later 
suit  to  enforce  certificate  to  say  that  title  was  in  United  States; 
Georgia  etc,  Co,  v.  Wright,  132  Fed.  917,  former  judgment  holding 
tax  against  railroad  company  invalid  because  corporate  charter  granted 
exemption,  held  bar  as  to  question  of  exemption  in  later  suit  to  en* 
force  taxes  for  different  year» 
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108  U.  8.  71-74,  26  L.  805,  UNITED  8TATES  ▼.  HOUGH. 

87I.  1  (X,  21).    Charge  partly  erroneous  properly  refoaed. 

Approved  in  Chicago  etc.  By.  Co.  ▼.  Boddy,  131  Fed.  7Z8,  65  C.  C. 
A.  470,  holding  request  for  instruction  containing  two  propositions^ 
one  of  which  is  unsound,  properly  refused. 

8yl.  2  (X,  22).    Surety's  obligation  restricted. 

Approved  in  Swift  T.  Jones,  135  Fed.  439,  holding  guarantor  on 
contract  for  employment  of  another  not  liable  where  contract  also 
provided  employee  should  give  fidelity  bond,  which  was  not  procured* 

103  U.  8.  74.79,  26  L.  430,  WALL  v.  COUNTY  OF  MONBOB. 

8yl.  1  (X,  22).    County  warrants  prima  facie  evidence. 

Approved  in  Apache  Co.  v.  Barth,  6  Ariz.  23,  53  Pae.  189,  holding 
in  suit  on  county  warrant  verified  answer  denying  legal  execution 
.  of  warrants  does  not  overcome  prima  facie  presumption  of  their 
validity. 

8yl.  2  (X,  22).    County  warrants  transferable,  but  not  negotiable. 

Approved  in  Coleman  ▼.  Borough  of  New  Kensington,  140  Fed. 
686,  holding  action  may  be  brought  on  vouchers  given  for  materials 
furnished  by  borough,  instead  of  on  contract  under  which  they  were 
furnished;  Fidd  v.  VUlage  of  Highland  Park,  141  Mich.  71,  104  N.  W. 
394,  holding  village  warrant  in  hands  of  bona  fide  holder  subject  to 
defense  that  street  work  for  which  it  was  issued  was  never  completed; 
Crawford  v.  Board  of  Commrs.,  8  Okl.  456,  58  Pac  618,  where,  after 
claim  allowed  and  warrant  issued,  appeal  taken  on  behalf  of  county 
and  judgment  obtained  declaring  claim  void,  the  judgment  ia  binding 
on  transferee  of  warrant. 

103  U.  S.  80-86,  26  L.  318,  ALLEN  v.  LOUISIANA. 

Syl.  2  (X,  24).    When  invalid  part  of  statute  severable. 

Approved  in  United  States  v.  Ju  Toy,  198  U.  S.  263,  49  L.  1044> 
25  Sup.  Ct.  644,  holding  act  making  decision  of  department  final  as  to 
right  of  person  to  enter  country,  applies  as  well  where  he  claims  to 
be  a  citizen  of  this  country  as  to  other  cases;  Cella  Com.  Co.  ▼. 
Bohlinger,  147  Fed.  423,  holding  state  statute  allowing  summons 
against  any  foreign  corporation,  whether  doing  business  in  state  or 
not,  to  be  served  on  auditor  of  state,  not  valid  as  to  foreign  cor- 
poration doing  business  in  state;  McDonald  v.  Doust,  11  Idaho,  37, 
81  Pac.  68,  holding  legislature  not  having  power  to  abolish  a  county 
recognized  by  constitution,  an  act  seeking  to  abolish  such  county 
and  establish  two  new  ones  in  its  place  cannot  be  held  valid  as  to 
one  new  county  only. 
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103  U.  8.  DO  98,  20  L.  310,  BOOGHER  v.  KEW  YOEK  LIFE  INS.  CO. 

8jl.  2  (X,  26)*     Federal  statates  govern  supreme  court  review. 

Approved  in  Prancisco  v.  Chicago  &  A.  B.  Co*,  149  Fed,  359,  federal 
tuprerae  court  will  not  review  noasuit  voluntarily  procured,  even 
though  it  would  have  been  reviewed  bj  state  supreme  court. 

Syl.  4  (Xf  26).     Kecord  must  show  jury  waived. 

Approved  in  Anglo-American  etc.  Co,   v,  Lombard,  132  Fed.   740, 

68  C.  C.  A.  89,  where  auprerae  court  reviewed  judgment  rendered  on 
special  findings,  there  being  written  stipnlation  waiving  jury. 

8yl.  6  (X,  27),    Beferee*B  findings  not  reviewable. 

Approved  in  Swift  v.  Jones,  145  Fed.  493,  holding  in  action  !n 
federal  circuit  court  judge  not  authorized  to  order  trial  of  facts  before 
Bpecial  master, 

103  U*  S.  99-104,  26  L.  443,  NATIONAL  BANK  ▼.  WHITNEY. 

Bjl.  4  (X,  28).     Ultra  vires  loans  binding  on  parties. 

Approved  in  Third  Nat.  Bank  v,  Buffalo  German  Int.  Co.,  193  U.  8. 
688,  48  Lu  803,  24  Sup,  Ct  524,  law  prohibiting  national  banks  from 
making  loan  or  discount  on  security  of  its  own  stock  cannot  be 
invoked  by  debtor  in  such  loanj  Waterbury  v,  McKinuon,  146  Fed. 
739,  holding  no  defense  in  suit  to  foreclose  mortgage  that  real  uwner 
thereof  fraudulently  had  it  executed  to  nonresident  to  avoid  tax« 
ation;  Brigham  v,  Peter  Bent  Brigham  Hospital,  134  Fed.  527,  67 
C.  C.  A,  393,  government  alone  can  object  to  devise  to  corporation 
in  excess  of  its  legal  capacity  to  hold  property;  Tidwell  v.  Chiricahua 
Cattle  Co,,  5  Ariz.  362,  53  Pac.  195,  conveyance  by  settler  on  public 
land  to  corporation  can  bo  attacked  on  ground  corporation  could  not 
acquire  public  land  only  by  government  in  direct  proceeding;  Schoon- 
over  V.  Petcina,  126  Iowa,  267,  100  K,  W,  493,  holding  mortgage  notes 
taken  by  president  of  national  bank  in  his  own  name  and  indorsed 
to  bank  belong  to  and  assessable  to  bank,  though  without  authority 
to  take  such  security,  and  though  president  thereby  became  indorser 
for  larger   amount   than  law  allowed;   State  v.  American   Book   Co., 

69  Kan.  10,  13,  76  Pac.  414,  415,  1  L.  E.  A.  (N,  S.)  1041,  holding 
contract  made  with  foreign  corporation  before  it  complied  with  laws 
enabling  it  to  do  business  in  the  state  binding  on  both  parties; 
Farmers*  Nat,  Bank  v.  Western  Pa.  Fuel  Co.,  215  Pa.  St.  119,  64  Atl 
375,  holding,  in  action  by  bank  for  rent,  it  is  not  defense  that  bank 
had  no  authority  to  own  buildings  and  rent  oQices, 

103  U.  8.  118-145,  26  L.  327,  EAXLEOAD  v,  SCHUTTE. 

8yL  5  (X,  32).     Contractt  interpreted  according  to  language. 

Cited  in  Flaherty  v.  Fleming,  58  W.  Va.  671,  52  8.  E.  858,  holding, 
in  construing  graot  of  *'free  right  of  way  for  alleyway  twelve  feet 
wide,''  owner  of  aerviont  tenement  had  no  right  to  construct  fence 
or  gate  thereiiu 
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87L  7  (X,  83).    Case  anthoritj  on  points  decided. 

Approved  in  Union  Pae.  B.  B.  Co.  ▼.  Mason  Citj  etc.  B.  B.  Co., 
199  U.  S.  166,  50  L.  137,  26  Sup.  Ct.  19,  opinion  of  court  assigning 
two  grounds  for  decision  is  authority  as  to  each;  Clark  ▼.  Knox,  32 
Colo.  353,  76  Pac.  375,  where  two  defenses  to  action  passed  upon  and 
upheld,  though  first  alone  would  have  decided  ease,  the  second  is 
res  ad  judicata  between  parties;  dissenting  opinion  in  Hall  ▼.  Madison, 
128  Wis.  145,  146,  107  N.  W.  35,  36,  majority  restricting  authority 
of  former  decision  to  actual  question  decided,  and  holding  statnto 
allowing  women  to  vote  at  elections  pertaining  to  school  matten 
allowed  them  to  vote  on  question  of  issuing  school  bonds. 

103  U.  8.  155164,  26  L.  374,  TILLEY  ▼.  COUNTY  OP  COOK. 

Syl.  1  (Z,  33).    Offer  must  be  accepted  unconditionally. 

Approved  in  Four  Oil  Co.  ▼.  United  Oil  Producers,  145  CaL  625, 
79  Pac.  367,  68  L.  B.  A.  226,  where  acceptance  of  offer  imposed  eo»- 
dition  not  stated  in  offer  there  was  no  contract. 

8yl.  3  (X,  34).    Unreasonable  custom  not  binding. 

Approved  in  McSherry  ▼.  Blanchfield,  68  Kan.  312,  75  Pae.  122, 
not  error  to  reject  evidence  of  custom  in  interpreting  contract,  it 
not  appearing  that  one  contracting  party  knew  of  it. 

Distinguished  in  Lillard  t.  Kentucky  Distilleries  etc.  Co.,  184  Fed. 
182,  67  C.  C.  A.  74,  holding  under  written  contract  for  sale  of  dis- 
tillery slops  as  feed  for  cattle,  evidence  of  custom  as  to  manner  of 
delivery  admissible. 

103  U.  8.  168205,  26  L.  377,  KILBOUBN  t.  THOMPSON. 

Syl.  1  (X,  34).    Due  process  of  law  defined. 

Approved  in  Taylor  v.  Crawford,  72  Ohio  St.  570,  74  N.  E.  1068, 
69  L.  B.  A.  805,  upholding  95  Ohio  Laws,  p.  155,  §  3,  providing  for 
cleaning  and  repairing  of  public  drains  and  watercourses. 

Syl.  3  (X,  35).     Can  Congress  punish  for  contempt? 

Cited  in  Ex  parte  Parker,  74  S.  C.  470,  55  S.  E.  124,  holding  com- 
mittee appointed  by  legislature  to  investigate  affairs  of  state  dis- 
pensary may  commit  witness  for  contempt  in  refusing  to  answer  ques- 
tions. 

Syl.  4  (X,  35).    Power  of  Congress  to  compel  attendance. 

Approved  in  In  re  Conrades,  112  Mo.  App.  33,  85  S.  W.  154,  com- 
mittee appointed  by  municipal  house  of  delegates  to  investigate  viola- 
tions of  license  tax  ordinances  may  compel  witnesses  to  attend. 

Syl.  5  (X,  36).    Proceeding  of  Congress  without  jurisdiction  void. 

Approved  in  Ex  parte  Caldwell,  138  Fed.  496,  house  of  delegates 
of  West  Virginia  having  no  power  to  carry  on  investigation  could 
not  punish  witness  for  not  obeying  subpoena;  dissenting  opinion  in 
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In  re  Conrades,  112  Mo.  App.  45,  85  S.  W.  158,  majority  holding  in* 
vesti^atiBg  coinmittee  of  muDicipal  house  of  delegates  could  compel 
witnesses  to  attend. 

Distinguished  in  Application  of  Bynkers,  1  CaL  App,  67,  81  Pac, 
750,  holding  member  of  state  Senate  committee  for  investigation  of 
nffairs  of  certain  corporations  punishable  for  accepting  bribe  for 
vote  in  such  committee,  Senate  having  power  to  make  such  investi- 
gation. 

SjL  6  (X,  36)*    Powers  of  government  departments  exclusive. 

Approved  in  McCrajr  v.  United  States,  195  U.  8.  55,  49  L.  95,  24 
Sup.  Ct.  769,  tax  imposed  on  artificially  colored  oleomargarine  being 
within  power  of  Congress  cannot  be  declared  invalid  by  courts;  State 
V.  Eogera,  71  Ohio  St.  217,  73  N.  K  462,  holding  act  constituting 
judges  of  court  a  commission  to  fix  salaries  of  county  surveyori  in- 
Talid. 

Cited  in  State  v.  Bates,  96  Minn,  115,  104  N.  W.  711,  holding  statute 
providing  for  liquor  licenses  to  be  issued  by  county  commissioners, 
composed  in  part  of  judicial  officers  not  uncoustitutional. 

Syl.  11  (X,  33).    Arrest  held  false  impriaonment. 
Approved  in  Stephens  v,  Wilson,  115  Ky.  37,  72  8.  W.  339,  bnlding 
three  justices   of  peace   of   a   county  constituting   minority   of   fiscal 
<;ourt  of  county  guilty  of  false  imprisonment  in  attempting  to  enforc* 
attendance  of  another  justice  at  meeting. 

103  U;  S.  205-216,  26  L.  514,  BAENEY  v.  LATHAM. 
Syl.  1  (X,  38).     Acts  for  removal  to  federal  courts* 
Cited  in  Indian  etc.  Coal  Co.  ▼.  Asheville  Ice  etc.  Co*,   135  Fed. 

S40,  where  in  state   court  judgment  for  plaintiff  bad  been   affirmed 

as  to  main  cause  of  action,  but  reversed  as  to  counterclaim,  caae  not 

cemovablo  for  trial  of  counterclaim. 

Syl.  3  (X,  38).  When  case  removable  as  to  parties. 
Approved  in  Manufacturers*  Com.  Co.  v.  Brown  Alaska  Co,,  148 
Fed.  310,  where  one  action  brought  on  note  against  maker  and  sev* 
-eral  indorsers,  any  one  nonresident  defendant  can  remove  cause  of 
action  against  him  to  federal  court j  Iowa  etc.  Mio,  Co.  v.  Bliss,  144 
Fed,  457,  in  action  agaiost  guaranty  company  on  fidelity  bond  which 
also  seeks  to  hold  principal  liable  for  the  embezxlement  covered  by 
the  bond,  former  controversy  pepaiable  and  action  removed;  Cella 
V.  Brown,  144  Fed.  757,  aflirming  136  Fed.  444,  in  suit  against  non- 
resident for  fipecifie  performance  of  contract  for  allotment  of  bonds 
and  securities  in  a  reorgasization  scheme,  a  defendant  bank  which 
dieted  as  agent  in  making  allotments,  though  a  resident  of  same  state 
SM  plaintiff,  not  necessary  party,  and  removal  granted;  Lucas  v. 
Milllken,  139  Fed.  828,  in  suit  for  specific  performance  of  contract 
65 
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for  sale  of  corporate  stock,  for  damages  for  its  breach,  and  to  enjoin 
defendant  from  voting  the  stock,  the  corporation  not  necessary  party 
defendant  and  will  not  prevent  federal  jurisdiction;  Boatmen's  Bank 
▼.  Fritzlen,  135  Fed.  662,  663,  68  C.  C.  A.  288,  in  suit  to  foreclose 
mortgage  and  also  to  avoid  prior  mortgages  for  fraud,  controversies 
are  separable,  and  removal  can  be  based  upon  latter;  Groel  v.  United 
Elec.  Co.,  132  Fed.  254,  257,  261,  suit  by  New  Jersey  stockholder  in 
corporation  of  that  state  to  enforce  corporate  claim  against  Penn- 
sylvania corporation,  remanded,  New  Jersey  corporation  appearing  to  be 
opposed  to  enforcement  and  aligned  with  defendant  in  controversj. 

Syl.  4  (X,  41).    No  definite  rule  as  to  multifariousness. 

Approved  in  Thomas  v.  Great  Northern  By.  Co.,  147  Fed.  86,  error 
in  refusing  to  remand  case  from  federal  court  not  cured  by  amend- 
ment of  pleading  which  would  give  federal  court  jurisdiction;  Emmons 
y.  National  etc.  Assn.,  135  Fed.  692,  68  C.  C.  A.  327,  bill  by  stock- 
holder in  and  borrower  of  building  and  loan  corporation  for  account- 
ing with  the  corporation  to  enjoin  sale  of  security  for  the  loan  and 
to  have  receiver  appointed  for  the  corporation  is  multifarious;  United 
Cigarette  etc.  Co.  v.  Wright,  132  Fed.  197,  bill  against  agent  for 
accounting  not  multifarious  because  several  separate  transactions 
growing  out  of  agency  are  included;  Hosmer  ▼.  Wyoming  By.  etc. 
Co.,  129  Fed.  888,  65  C.  C.  A.  81,  appellate  court  refused  to  reverse 
decree  of  lower  court  on  ground  of  multifariousness  where  only  preju- 
dice was  in  burden  of  costs  which  could  be  remedied  by  modifying 
decree. 

Syl.  6  (X,  41).    Bemoval  depends  on  pleadings. 

Approved  in  Helena  etc.  Co.  v.  Spratt,  146  Fed.  314,  where  it  ap- 
pears from  bill  and  answers  in  condemnation  suit  that  legal  title  to 
land  held  by  nonresident,  but  equitable  title  held  by  resident,  removal 
not  allowed;  Laden  v.  Meek,  130  Fed.  879,  65  C.  C.  A.  361,  case 
remanded  where  pleading  did  not  show  nonresident  defendants  to  be 
citizens  of  same  state. 

103  U.  S.  217-221,  26  L.  636,  WILMOT  ▼.  MUDGE. 

Syl.  1  (X,  41).     Composition  a  proceeding  in  bankruptcy. 

Approved  in  In  re  Friend,  134  Fed.  779,  67  C.  C.  A.  500,  judgment 
confirming  composition  under  bankrupt  act  of  1898  is  a  judgment 
granting  discharge  in  bankruptcy  and  reviewable. 

103  U.  S.  222-226,  26  L.  337,  BELFE  v.  BUNDLE. 

Syl.  3  (X,  43).     Charter  follows  corporation. 

Approved  in  Brown  v.  Equitable  L.  Assur.  Soc,  142  Fed.  843,  844, 
statute  of  New  York  prohibiting  appointment  of  receiver  for,  or  suit 
for  accounting  against  insurance  company  unless  attorney  general 
approves  same  is  part  of  charter  of  New  York  insurance  corporation, 
and  binding  on  stickholders  residing  elsewhere;  Lewis  v.  Clark,  12^^ 


1027 


Notet  on  U.  S.  Keports.  103  U.  a  227-278 


b 


Fed,  574,  64  C.  C.  A.  138,  allowing  receiver  of  eorp oration  appointed 
In  WisconsiD  to  sue  in  federal  court  in  Idalio  on  ground  of  comity. 

Diatiug^iiBhed  in  Great  Western  Min,  etc.  Co.  v.  Harris,  198  U.  S. 
570,  49  L,  1169 j  25  Sup,  Ct,  770,  receiver  of  corporation  cannot  be 
empowered  by  appointing  court  to  sue  in  another  jurisdiction j  Ed- 
wards V*  National  Window  Glass  etc.  Assn.,  139  Fed.  797,  whore 
receiver  appointed  by  federal  court  for  district  of  Massachusetts,  but 
not  shown  to  have  been  vested  with  title  to  property,  not  allowed  to 
sue  in  federal  court  for  district  of  New  Jersey. 

103  U.  a  227-237,  26  L.  462,  BLAKE  v.  UNITED  STATES. 

Syl  2  (X,  44).     Removal  incident  of  power  to  appoint. 

Approved  in  Mial  v.  Ellington,  134  N.  C.  165,  46  S.  E.  972,  65  L.  B. 
A.  697p  one  appoi rated  euperviaor  of  roads  for  a  township  for  term 
of  two  years  has  no  property  or  contract  right  in  the  olTice  which 
cannot  be  taken  away  by  legislature;  dissenting  opinion  in  Territory 
V.  Albright,  12  N.  M.  318,  78  Pac.  212,  majority  holding  assessior 
appointed  on  March  23,  1903,  pursuant  to  Stat.  1903,  p.  80,  relating  to 
division  of  BernadiOo  county,  not  entitled  to  office. 

Syl.  4  (X,  44).     Preatdent's  power  to  supersede  officer. 

Cited  in  Hartigan  v.  United  States,  196  U.  8.  174,  49  L.  436,  25 
Sup.  Ct.  204,  cadet  in  United  States  Military  Academy  not  officer 
in  army  within  meaning  of  statute  forbidding  President  from  dis- 
missing such  oflicer  without  court-martial. 

103  U.  8.  239-250,  26  L.  351,  THE  BENEFACTOR. 

Syl.  1  (X,  45).     Admiralty  rule  56  construed. 

Distinguished  in  The  Sacramento,  131  Fed,  374,  375,  admiralty  rule 
56  applies  to  proceeding  to  limit  liability  where  no  suit  or  libel  for 
recovery  is  pending. 

SyL  5  (X,  46).    No  limited  liability  after  satisfaction. 

Cited  in  The  Pine  Forest,  129  Fed.  705,  64  C.  C.  A.  228,  holding  lim- 
ited liability  proceeding  taken  after  owners  have  performed  salvage 
senicea  thH!  not  affect  principle  that,  being  owners  of  vessel  at  fault, 
they  cannot  claim  salvage. 

103  U.  B.  261-278,  26  L.  539,  OSCANYAJM  v,  ABMS  CO. 

SyL  1  (X|  48).    Counsels  admission  dispenses  with  proof. 

Approved  in  State  v.  Man,  78  Conn.  27,  60  Atl  694,  where,  In  trial 
for  murder,  defendant  admitted  fact  of  murder  and  confined  evidence 
to  proving  he  did  not  do  it;  Migiaouri  etc,  Tel  Co.  v.  Vandevort,  67 
Kan.  272,  72  Pac.  772,  testimony  of  opening  statement  of  attorney  on 
former  trial  containing  material  admission  admissible;  Beard  v.  State, 
44  Tex.  Cr.  403,  71  S,  W,  960,  holding  not  error  to  reject  evidence  of 
good  character  where  that  fact  ia  admitted  by  prosecuting  attorney* 
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87I.  2  (Xy  48).    Court  may  direct  verdiet. 

DistingiuBhed  in  Bedding  v.  Puget  Sound  Iron  etc.  Works,  36  Wadi. 
644,  79  Pae.  309,  holding  error  to  direct  judgment  for  defendant  whert 
opening  statement  of  plaintiff  falls  short  of  making  out  a  case. 

S7I.  3  (Z,  49).  Nonsuit  same  as  directing  verdict 
Cited  in  Parks  v.  Southern  By.  Co.,  143  Fed.  278,  and  Huntt  ▼.  Me- 
Namee,  141  Fed.  295,  both  holding  not  error  to  refuse  nonsuit  after 
evidence  in  and  defendant  has  movod  for  direction  of  verdict  for  de- 
fendant, which  motion  has  been  submitted;  Smjthe  v.  Evans,  2(9  HL 
383,  70  N.  £.  909,  refusing  to  enforce  contract  whereby  contractor, 
constructing  plant  for  corporation  under  supervision  of  latter 's  en- 
gineer, had  agreed  to  pay  engineer  a  share  of  its  profits;  Giinn  ▼. 
Union  B.  B.  Co.,  27  B.  I.  327,  62  AtL  121,  holding  statute  authorizing 
supreme  court  to  direct  judgment  without  further  reference  to  jarj 
not  invalid  as  depriving  party  of  due  process  of  law;  dissenting  opinion 
in  McNeill  v.  Baib^ad  Co.,  135  N.  C.  722,  47  8.  E.  779,  67  L.  B.  A. 
227,  majority  allowing  recovery  against  railroad  company  for  personal 
injuries  received  while  riding  on  a  pass  issued  in  violation  of  law, 

8yL  4  (X,  49).    Illegality  provfible  under  general  issue. 

Approved  in  Heffron  v.  Daly,  138  Mich.  615,  95  N.  W.  715,  holding 
in  action  on  note  given  for  premium  on  illegal  contract  of  insurance 
iUcgality  does  not  have  to  be  pleaded;  MeGriffin,  v.  Coyle,  16  OkL  652, 
85  Pac.  955,  where  in  action  on  note  it  appears  from  note  itself  and 
from  plaintiffs'  evidence  to  be  against  public  policy,  demurrer  to  evi- 
dence should  be  sustained. 

Distinguished  in  Bucker  v.  Holies,  133  Fed.  862,  67  C.  C.  A.  30,  holding 
evidence  that  written  contract  sued  on  was  champertous  not  admissible 
under  general  issue,  contract  not  appearing  so  on  its  face. 

S7I.  5  (X,  50).    Contract  against  public  policy  void. 

Approved  in  Sussman  v.  Porter,  137  Fed.  164,  holding  contract  to 
procure  consent  of  property  owners  to  construction  of  troUey  line  and 
also  franchise  to  operate  same  for  contingent  fee  against  public  policy; 
Young  V.  City  of  Mankato,  97  Minn.  6,  105  N.  W.  970,  3  L.  B.  A.  (N. 
S.)  849,  holding  contract  whereby  board  of  freeholders  appointed  to 
draft  municipal  charter  agreed  to  pay  one  of  its  members  to  furnish 
advice  and  prepare  charter  invalid;  dissenting  opinion  in  Stewart  v. 
Wright,  147  Fed.  339,  majority  holding  one  given  double  cross  in  fake 
footrace  may  recover  money  wagered.    See  97  Am.  St.  Bep.  148,  note. 

Distinguished  in  Stewart  v.  Wright,  147  Fed.  335,  one  induced  by 
confidence  men  to  wager  money  on  footraces  under  belief  that  he  was 
defrauding  other  members  of  conspiracy  may  recover  money;  Kerr  v. 
American  Pneumatic  Service  Co.,  188  Mass.  29,  73  N.  E.  857,  where 
contract  for  services  in  procuring  government  contract!  for  eonBtmetuMi 
of  pneumatic  tubes  for  carrying  mail  held  valid. 
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103  V.  8,  278-280,  26  L.  447,  BOXBUBANT  v.  WATSON. 

Bjl  1  (X|  51).    Form  preBcribed  for  writ  of  error. 

Approved  in  Long  v.  Farnrers^  Stat©  Bank,  147  Fed.  301,  lioliling 
writ  of  error  from  federal  aupreme  court,  in  name  of  President  of 
Uaited  States,  attested  bj  a  judge  of  district  court,  and  dork  of  distriol 
court,  irregular,  but  amentlable. 

103  U.  S.  293-207,  26  L.  478,  BARBOUR  v.  PRIEST. 

Sjl.  1  (X,  53).    Mortgage  of  bankrupt  not  avoi<]ab]e. 

Appro\'ed  in  Dea  Moines  Sav.  Bank  v.  Morgan  Jewelry  Co*»  125  Towa, 
438,  99  N.  W.  123,  and  Stevenson  v.  Milliken  etc.  Co.,  99  Me,  326,  5^ 
Atl  475,  both  following  rule;  Hardy  r.  Gray,  144  Fed.  925,  92t>,  bokling 
under  facts  that  creditor  receiving  preference  had  reaaonablo  cause  to 
believe  it  made  in  fraud  of  baokruptcy  act;  Goldberg  v.  Harlan,  33  Ind. 
App.  475,  67  N.  E.  711,  whero  insolvent  had  transferred  entire  stock 
to  surety  on  bis  note,  trustee  in  bankruptcy  could  sue  to  recover  it 
without  previous  notice  to  transferee;  Suffel  v.  McCartney  Nat.  Bank^ 
127  Wis.  213,  106  N.  W.  839,  holding  trustee  in  baiikruptcy  could  not 
recover  preferential  payment  though  creditor  knew  facts  that  would, 
cause  reasonably  intelligent  man  to  doubt  debtor's  solvency, 

103  U,  S.  298^300,  26  L.  562,  THE  ILLINOIS. 

SyL  1  (X,  53)*    Steamer  prima  facie  liable  for  collision. 

Approved  in  Brigham  v.  Luckenbach,  140  Fed.  332,  holding  Bcbooner 
not  liable  for  collision  because  she  held  ber  course. 

103  U.  S.  301  304,  26  L.  394,  MOYER  v.  DEWEY. 
Syl.  2  (X,  54),  Asaignce  alone  can  recover  property. 
Approved  in  Northwestern  etc.  Ins.  Co.  v.  Kidder,  102  Ind,  391,  70  N. 
E,  492,  66  L.  R.  A.  89,  holding  creditors  of  insolvent  corporation  could 
not  assert  right  to  share  in  proceeds  of  money  wrongfully  diverted  from 
corporation,  there  being  a  receiver;  Moore  Mfg.  Co.  v.  Billings,  46  Or. 
404,  60  Pac.  424,  holding  creditor's  bill  to  set  aside  chattel  mortgage 
and  sale  thereunder,  brought  after  adjudication  in  bankruptcy,  does  not 
give  creditor  lien  as  to  such  goods. 

103  U.  S.  304-316,  26  L.  481,  MILES  v.  UNITED  STATES. 
SyL  1  (X,  54).  Juror  challenged  for  religious  belief* 
Cited  in  Cochran  r.  United  States,  147  Fed.  207,  in  criminal  prosecu- 
tiona  by  United  States  in  territorial  district  courts  qucistions  as  to 
right  of  Joint  defendant  to  separate  trial  and  as  to  challenge  of  jurors 
governed  by  statute  of  territory  j  State  v.  Chenowith,  103  Ind.  09,  71 
N.  E;  199,  in  trial  for  involuntary  manslaughter  in  failing  to  provide 
medical  attendance  to  cure  child,  the  religious  belief  of  father  that  it 
was  against  teachings  of  Bible  no  defense;  Ex  parte  Murphy,  I  Okl. 
291,  £9  Pac.  653,  holding  territorial  statute  governs  allowing  of  bail 
pending  appeal  from  district  court  of  territory  in  criminal  case  on 
federal  tide  of  ■uch  court;  Welty  t.  United  States,  14  Okl.  16,  76  Pac 
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123,  procedure  in  criminal  case  being  tried  in  district  eonrt  of  territory 
is  that  prescribed  by  legislature  of  territory. 

8yl.  2  (X,  55).    Defendant's  admission  proves  first  marriage. 

Approved  in  McSein  v.  State,  120  Ga.  176,  47  8.  E.  544,  where  in 
trial  for  bigamy  first  marriage  proved  by  admission  of  defendant;  State 
V.  Still,  68  S.  C.  38,  102  Am.  St.  Bep.  657,  46  8.  B.  524,  applying  rule 
in  adultery;  State  v.  Tillinghast,  25  B.  I.  397,  56  AtL  184,  and  State  v. 
Nelson,  39  Wash.  226,  81  Pac.  723,  both  allowing  parol  evidence  in 
proof  of  marriage;  dissenting  opinion  in  Lee  v.  State,  44  Tex.  Cr.  370, 
72  8.  W.  1013,  61  L.  B.  A.  904,  majority  holding  defendant  guilty  of 
rape  consummated  by  a  sham  marriage. 

Distinguished  in  Hoch  v.  People,  219  IlL  278,  109  Am.  St.  Bep.  327, 
76  N.  E.  361,  holding  bigamous  wife  competent  witness  against  one 
charged  with  murder. 

Syl.  8  (X,  55).    '<Beasonable  doubt"  not  definable. 
Approved  in  State  v.  Blay,  77  Vt  60,  58  AtL  795,  holding  omisrfon 
of  court  to  explain  term  "reasonable  doubt"  in  criminal  trial  not  error. 

Syl.  5  (X,  56).    Second  wife  witness  to  bigamy. 
See  106  Am.  St.  Bep.  769,  note. 

103  U.  8.  316-326,  26  L.  646,  LAND  CO.  T.  8AUNDEBS. 

Syl.  1  (X,  56).    Monuments  control  courses  and  distances. 

Cited  in  Leonard  y.  Smith,  111  La.  1010,  36  So.  102,  where  deed  de- 
scribes a  line  as  ''up  the  west  bank"  of  a  certain  bay  to  White  Lake, 
and  it  was  uncertain  which  of  two  prongs  of  the  lake  went  by  that 
name,  the  shortest  course  to  objective  point  adopted. 

Distinguished  in  Security  Land  etc.  Co.  v.  Burns,  193  U.  8.  179, 
48  L.  671,  24  Sup.  Ct.  425,  where,  upon  the  facts,  courses  and  distances 
as  set  forth  in  patent  and  official  map  which  show  meander  line  of  lake 
bordering  land  allowed  to  control  over  actual  boundary  of  lake  which 
was  some  distance  away. 

103  U.  S.  327-330,  26  L.  339,  WABD  v.  TODD. 

Syl.  1  (X,  57).    Court  gives  parties  complete  relief. 

Approved  in  In  re  Blake,  150  Fed.  284, .  holding  where  trustee  in 
bankruptcy  and  county  each  claim  money  in  hands  of  bank,  and  on  bill 
by  bank  in  bankruptcy  proceeding  court  decides  in  favor  of  eounty, 
no  error  for  want  of  jurisdiction;  Southern  Pac.  B.  Co.  v.  United  States, 
133  Fed.  657,  66  C.  C.  A.  581,  holding  court  of  equity  has  jurisdiction 
to  settle  all  matters  involved  in  suit  by  United  States  against  railroad 
company,  its  mortgagee  and  others,  to  adjust  titles  to  land;  In  re  Leeds 
Woolen  Mills,  129  Fed.  926,  holding,  on  petition  by  tmstee  in  bank- 
ruptcy to  recover  goods,  bankruptcy  court  had  jurisdiction  to  determind 
adverso  elaima. 
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103  U.  S.  336-339,  26  L  563,  BLAKE  ▼*  McKIM. 

By\.  1  (X,  57).     When  buH  not  removable. 

Approved  in  Miller  v.  Clifford,  133  Fed.  884,  67  C.  C,  A,  52,  holding 
creditors^  suit  against  stockholders  of  insolvent  corporation  to  enforce 
fitockholders '  liabilitj,  accounting  and  pro  rata  payment  to  creditors, 
does  not  present  a  separable  suit  against  one  stockholder  of  another 
state  so  as  to  give  federal  jurisdiction;  Mayor  etc.  of  Savannah  v. 
Hoist,  132  Fed.  901^  holding  suit  to  enjoin  municipal  ordinance  brought 
against  Georgia  corporations  by  seven  citizens  of  Georgia  and  one  of 
New  York  not  within  jurisdiction  of  federal  courts. 

Distinguished  in  Cella  v.  Brown,  136  Fed.  445,  granting  removal  in 
suit  for  specific  perfornmnee  of  contract,  a  defendant  bank  which  acted 
merely  as  an  agent  not  being  necessary  party;  Boatmen ^a  Bank  v. 
Fritzleo,  135  Fed.  6G3,  68  C.  C.  A.  288,  holding  in  suit  to  foreclose 
mortgage  and  also  to  avoid  prior  mortgiige  for  fraud  controversies  are 
separable  and  removal  based  on  latter. 

103  U.  8.  344-351,  26  L.  565,  WEBBER  t.  VIBGINIA. 

Syl.  2  (X,  59).     Patent  laws  cannot  displace  police  power. 

Cited  in  Ozan  Lumber  Co.  v»  Union  etc.  Bank,  145  Fed.  345,  346,  347, 
and  Clark  Co.  v.  Rice,  127  Wis.  460,  106  N.  W,  235,  both  holding  state 
statute  requiring  notes  takeQ  in  payment  for  patented  articles  to  be  in 
certain  form  invalid  ns  discriminating  against  nonpa tented  goods  of 
same  kind;  In  re  Sydow,  4  Ariz,  210,  211,  36  Fac.  216p  upholding  stato 
license  on  dealers;  dissenting  opinion  in  Continental  Paper  Bag  Co,  y. 
Eastern  Paper  Bag  Co.,  150  Fed.  750,  majority  holding  patentee  could 
maintain  suit  to  enjoin  infringement  of  his  patent  though  he  had  never 
pul  it  to  commercial  use. 

Syl,  3  (X,  60) .    Legislation  against  foreign  goods  void. 

Cited  in  In  re  Sydow,  4  Ari^.  210,  36  Pac.  215,  holding  act  imposing 
license  on  dealers,  '^except  in  agricultural  or  horticultural  products  of 
this  territory,  when  vended  by  the  producer  thereof,''  is  valid  except 
as  to  dealers  in  such  products  from  foreign  states,  or  in  products  of 
that  territory  not  produced  by  them;  Bacon  v,  Locke,  42  W^ash.  217, 
83  Pac.  721,  722,  statute  imposing  license  on  person  who  peddles  out  or, 
"after  shipment  to  the  state,''  sells  certain  goods,  invalid. 

103  U.  8.  358-369,  26  L.  395,  WOLFF  v.  NEW  ORLEANS. 
Syl.  2  (X,  63).     Impairment  of  contracts  with  state. 
Approved  in  City  of  Ft.  Madison  v.  Ft.  Madison  etc.  Co.,  134  Fed. 
216,   67    C.    C.   A.    142,   holding   statute    providing    for    assessment   at 
twenty-five  per   cent  of  actual  value  invalid  as   affecting  contract  be- 
tween city  and  water  company  made  when  assessment  was  for  full  falii9. 

103  U.  S.  370-409,  26  L.  667,  NEAL  v.  DELAWARE. 

SyL  1  (X,  64).     Negroei  entitled  to  jury  duty. 

Approved  in  Martin  v.  Texas,  200  U.  8.  319,  50  L.  498,  26  Sup.  Ct. 
i3B,  when  motion  to  quaib  indictment  and  panel  of  petit  jurors  on 
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ground  of  discrimination  against  negroes  denied,  not  being  supported 
by  evidence. 

8jL  3  (X,  65).    Recognition  of  federal  constitution  presumed. 
Cited  in  Kentucky  v.  Powers,  139  Fed.  479,  480,  where  amendment  t© 
federal  constitution  conflicted  with  existing  state  statutes.' 

Sjl.  4  (Xy  65).    Removal — Discrimination  against  negro  jurors. 

Approved  in  Kentucky  v.  Powers,  201  U.  8.  30,  31,  60  L.  647,  26  8up. 
Ct.  387,  overruling  139  Fed.  454,  482,  485,  and  holding  under  sec.  641, 
Rev.  St.  (U.  8.  Comp.  8t.  1901,  p.  520),  where  defendant  pleads  pardon 
in  bar  which  is  denied  and  denial  sustained  by  highest  state  court  hay- 
ing jurisdiction,  no  right  of  removal  to  federal  courts;  New  Jersey  v. 
Corrigan,  139  Fed.  761,  765,  holding  statute  relative  to  qualifica- 
tion of  grand  jurors  does  not  give  right  to  removal  under  §  641,  Rev. 
8t 

8yl.   6    (X,  66).    Affidavit  evidence  of  discrimination. 

Approved  in  8harp  v.  United  States,  138  Fed.  883,  sustaining  motion  to 
set  aside  indictment  where  affidavit  showing  noncompliance  with  statute 
in  selection  of  grand  jury  uncontradicted. 

SyL  7  (X,  66).    Official  acts  within  fourteenth  amendment. 

Approved  in  Owensboro  Waterworks  Co.  v.  Owensboro,  200  U.  8.  45, 
50  L.  364,  26  Sup.  Ct.  249,  refusing  to  enjoin  municipal  corporation  from 
diverting  funds  collected  from  taxpayers  for  specific  object,  as  a  viola- 
tion of  fourteenth  amendment  of  federal  constitution;  Douglas  etc.  Club 
V.  Grainger,  146  Fed.  417,  holding  violation  of  fourteenth  amendment  of 
federal  constitution  for  state  racing  commission  to  discriminate  arbit- 
rarily in  granting  racing  licenses;  Georgia  R.  R.  etc  Co.  v.  Wright, 
125  Ga.  603,  54  S.  E.  58,  holding  where  tax  law  valid,  claim  that  it  ia 
administered  unequally  must  be  proved  by  clear  evidence. 

103  U.  8.  412-417,  26  L.  518,  LINCOLN  v.  CAMBRIA  IRON  00. 

Syl.  2   (X,  67).     Pleading  validity  of  municipal  bonds. 

Approved  in  Northwestern  Sav.  Bank  v.  Centreville  Station,  143  Fed. 
84,  holding  recitals  in  municipal  bonds  showing  valid  issue  make  prima 
facie  case  of  validity. 

103  U.  S.  417-422,  26  L.  401,  WILSON  v.  GAINES. 

Syl.  1  (X,  68).     Exemption  from  taxation  not  assignable. 

Approved  in  Rochester  v.  Rochester  Ry.  Co.,  182  N.  Y.  118,  75  N. 
E.  959,  70  L.  R.  A.  773,  holding  exemption  granted  to  railroad  com- 
pany from  assessment  for  street  paving  does  not  pass  to  successor. 

103  U.  S.  426431,  26  L.  578,  RAILROAD  CO.  ▼.  BALDWIN. 

Syl.  1  (X,  70).     Railroad  grant  land  pre-emptable  until  location. 

Approved  in  Moon  v.  Salt  Lake  Co.,  27  Utah,  445,  76  Pac.  225, 
construing  Act  Cong.  1870,  granting  Utah  Central  Railroad  right  of 
way  through  public  lands  in  Utah;  Kneeland  ▼.  Korter,  40  Wash.  367, 
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S2  Pac.  611,  1  L.  B,  A.  (N,  8.)  745,  liolding  title  to  tide  land  within 
limits  of  congressiona!  grant  to  railroad  conipacy  as  located  by  con- 
fltmctaon  of  road  passed  to  company;  Okanogan  Co.  v.  Clieetham,  37 
Wash.  687,  80  Pac.  263,  70  U  H.  A.  1027,  holding  federal  statute  grant- 
ing right  of  way  for  poblic  highways  with  provifiion  for  acceptance 
thereof  by  countj  commissioners  a  grant  inYraesentii  located  and  ac- 
cepted bj  public  use  of  a  highway  over  public  land  for  seven  yenri, 

Syl.  2  (Xj  71).     Railroad  grant  effective  immediately. 

Approved  in  Northern  Pac.  Ey.  Co.  v.  Ely,  107  U,  8.  5,  49  L.  640. 
25  Sup.  Ct,  302,  holding  railroad  company  having  located  its  road 
under  congressional  grant  of  right  of  way,  has  superior  title  to  sub- 
sequent  settlers  od  any  part  thereof  j  Northern  Pac.  By.  Co.  v.  Hasse, 
197  U.  S.  10,  49  L.  642,  25  Sup.  Ct  305,  holding  grant  of  right  of 
way  to  railroad  company  effective  from  date  of  actj  Oregon  etc.  B. 
E.  Co.  V.  Quigley,  10  Idaho,  782,  783,  80  Pac.  404,  holding  under 
grant  of  right  of  way,  railroad  company  had  better  title  than  prior 
settlers,  who  were  mere  occupants;  Churchill  v.  Choctaw  By.  Co.,  4 
Okl,  468,  46  Pac.  605,  holding  under  grant  of  right  of  way  to  rail- 
road company,  latter  has  better  title  than  settlers  prior  to  location; 
Sage  V.  Rudnick,  91  Minn.  331,  100  N.  W.  107,  holding  adverse  pos- 
lession  began  to  run  against  railroad  on  filing  of  map  of  location; 
dissenting  opinion  in  Sage  v.  Budnick,  §1  Minn.  328,  98  K.  W.  90, 
majority  holding  adverse  possession  did  not  run  against  railroad  gran- 
tee of  land  while  the  land  was  in  litigation  in  Land  Department  be- 
tween two  railroad  companlee^  each  claiming  it  under  its  grant. 

103  tr.  a  447-460,  26  L.  405,  UNITY  v.  BURRAGE, 

Syl.  1  (X,  74).    Act  legalizing  bonds  a  public  act. 

Approved  in  White  v.  Bracelin,  144  Mich,  335,  337,  107  N.  W.  1056, 
1057,  holding  statute  prohibiting  sale  of  intoxicating  Hquor  within 
certain  distance  of  schools  in  a  certain  county  constitutionaL 

103  U.  8.  461-470,  26  U  409,  WICKE  v.  OSTRUM. 

Syl.  3  (X,  75).     Contrivance  and  not  idea  patentable. 

Approved  in  Manhattan  etc.  Co.  v.  Helios-Upton  Co.,  135  Fed,  788, 
holding  patent  for  regulating  electric  currents  void  as  being  merely 
for  operative  theory  and  not  for  contrivance, 

103  U.  9.  471*479,  26  L,  314,  EDWARDS  v.  UNITED  STATER 
SyL  2  (X,  76),  Besignation  not  effective  until  accepted. 
Distinguished  in  State  v.  Popejoy,  165  Ind.  179,  74  N.  E.  995,  hold* 
lag  where  county  commiMionera  of  several  counties  interested  in  a 
joint  drainage  proceeding  appoint  viewers  to  represent  different  coun- 
ties, their  resignation  may  be  accepted  in  county  appointing,  ihough 
mot  the  county  in  which  proceeding  commenced* 
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103  U.  8.  480485,  26  L.  521,  THOMPSON  ▼.  UNITED  STATEa 
Syl.  5  (X,  77).  Mandamus  not  abated  bj  expiration  of  term. 
Approved  in  Utter  v.  Franklin,  7  Ariz.  306,  64  Pac.  429,  holding 
mandamus  to  compel  loan  commissioners  of  a  territory  to  fund  bonds 
did  not  abate  with  expiration  of  their  term  of  office;  Territory  ▼. 
Mayor  etc.  of  City  of  Socorro,  12  N.  M.  184,  76  Pac.  284,  mandamus 
properly  directed  to  mayor  and  city  council  to  compel  tax  levy;  Die- 
fenderfer  v.  State,  14  Wyo.  309,  83  Pac.  592,  where  municipal  officers 
compelled  to  issue  bonds. 

Distinguished  in  State  ▼.  Board  of  State  Canvassers,  32  Mont.  17, 
79  Pac.  403,  holding  action  to  compel  state  board  of  canvassers  to 
reconvene  and  certify  votes  cast  for  certain  office  abated  with  ex- 
piration of  term  of  majority  of  board« 

103  U.  S.  485-494,  26  L.  354,  KEBN  v.  HUIDEKOPEB. 
Syl.  1  (X,  78).  Bemoval  withdraws  state  court's  jurisdiction* 
Approved  in  Bryant  Bros.  Co.  t.  Bobinson,  149  Fed.  326,  holding 
motion  to  remand  based  solely  on  ground  that  proceedings  for  re- 
moval were  irregular  will  be  denied;  Mutual  Life  Ins.  Co.  ▼.  Liang- 
ley,  145  Fed.  420,  holding  order  of  state  court  not  necessary  to  re- 
moval, and  enjoining  further  proceedings  therein. 

Syl.  2  (X,  79).    Bemoval  transfers  whole  subject  matter. 

Approved  in  Hatcher  v.  Hendrie  etc.  Co.,  133  Fed.  269,  68  0.  C.  A. 
19,  holding  lien  obtained  by  attachment  in  suit  in  state  court  en- 
forceable after  removal  as  if  obtained  in  federal  court. 

Syl.  4  (X,  79).    State  court's  subsequent  proceedings  void. 

Approved  in  Madisonville  Traction  Co.  ▼.  St.  Bernard  Min.  Co., 
196  U.  S.  245,  49  L.  464,  25  Sup.  Ct.  251,  where,  after  condemna- 
tion proceeding  between  corporations  of  different  states  removed  to 
federal  court,  plaintiff  enjoined  from  further  proceedings  in  state 
court;  Knight  v.  Shelton,  134  Fed.  440.  holding  federal  court  may 
pass  upon  question  whether  amendment  to  state  constitution  has  been 
legally  adopted  if  it  arises  in  case  properly  before  it;  St.  Bernard 
Min.  Co.  V.  Madisonville  etc.  Co.,  130  Fed.  795,  holding  after  case  re- 
moved from  state  to  federal  court,  latter  court  may  enjoin  further 
proceedings  in  state  court. 

Distinguished  in  Stevensons  ▼.  Illinois  etc.  B.  B.  Co.,  117  Ky.  859, 
79  8.  W.  767,  holding  action  removed  to  federal  court  could  there 
be  dismissed  without  prejudice  to  future  action  in  state  court. 

103  U.  S.  494-498,  26  L.  497,  DIETZSCH  ▼.  HUIDEKOPEB. 

Syl.  1  (X,  80).    State  court  enjoined  after  removal. 

Approved  in  Gunter  v.  Atlantic  etc.  B.  B.  Co.,  200  U.  8.  292,  50  L. 
487,  26  Sup.  Ct.  252,  where,  after  federal  court  had  enjoined  col- 
lection of  certain  taxes,  it  enjoined  later  action  in  state  court  for 
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th^ir  collection;  ELverdalo  Cotton  Mills  v.  Alabama  etc.  l^fg.  Co,, 
198  U,  S.  1D6,  49  L.  1015,  25  Sup.  Ct  629,  hoMing  after  foreclosure 
decree  and  sale  in  fe<3era]  court,  suit  in  state  court  attacking  title 
of  purchasers  at  sale  on  ground  federal  court  had  no  juriBdiction  wiJl 
be  enjoined;  Madisouville  Traction  Co.  v.  St.  BcmaTd  Min.  Co.,  196 
U,  S.  245,  49  L.  464,  S5  8up.  Ct.  251,  wticre,  after  condemnation  pro- 
'Ceeding  removed  to  federal  court,  plaintiff  enjoined  from  further  pro- 
<!eeding  in  state  court;  Julian  v.  Central  Trust  Co.,  193  U.  S.  112,  48 
It.  639,  24  Sup.  Ct.  399,  holding,  after  property  sold  on  decree  of 
foreclosure  in  fetleral  court,  that  court  will  enjoin  sale  to  satisfy 
judgment  in  state  court  agaiost  mortgagor;  St.  Louis  Min.  etc.  Co, 
V.  Montana  Min.  Co.,  143  Fed.  455,  Mutual  Life  Ibs.  Co.  v.  Lang- 
ley,  145  Fed,  422,  and  St.  Bernard  Mia.  Co.  v.  Madiaonville  etc.  Co., 
130  Fed,  795,  all  holding  on  removal  of  case  to  federal  court  plain- 
tiff will  be  enjoined  from  further  proceedings  in  state  court;  Lehman 
V.  Graham,  135  Fed.  42,  67  C.  C.  A,  513,  holding  sec.  720  of  Revised 
Statutei  (U,  8,  Comp.  St.  1901,  p.  5S1),  does  not  prevent  federal 
court  having  juriadiction  to  determine  iuit  from  enjoining  subsequent 
proceedings  thereon  in  state  court;  Hatcher  v.  Hendrie  etc,  Co.,  133 
Fed.  270^  68  C.  C,  A.  19,  holding  where  action  removed  to  federal 
•court  after  attachment  lien  obtained*  later  suit  to  enforce  that  lien 
is  ancillary  and  may  be  brought  in  federal  court  without  regard  to 
parties;  In  re  Mertens,  131  Fed.  515,  where  federal  court  in  which 
bankruptcy  proceeding  pending  enjoined  suit  is  state  court  against 
receiver. 

103  a  S.  498  515,  26  L.  498,  COUNTY  OP  MORGAN  v.  ALLEN, 
Syl.  1  (X,  81).     Capital  stock  trust  fund  for  creditors. 
Approved  in  In  re  Remington  etc.  Motor  Co.,  139  Fed.  776^  allow- 
ing assessment  on  all  shares  of  bankrupt  corporation  issued  for  less 
than  par  value. 

103  U.  a  618-520,  26  L.  486,  GREEN  v.  FISK. 

Syl.  1  (X,  S3).    Partition  decree  not  final  deciet. 

Approved  in  Camp  Phosphate  Co.  v.  Anderson,  48  Fla.  235,  236,  111 
Am.  St.  Rep.  80,  Blj  37  So.  725,  726,  holding  decree  based  on  report 
of  commissioners  appointed  to  partition  land  that  partition  could  not 
be  made,  ordering  a  sale  by  commissioners  is  final  and  appealable. 

103  U.  8.  523-540,  26  L.  340,  TIPTON  v.  LOCOMOTIVE  WORKS. 

Syl.  2  (X,  84).     County  estopped  to  deny  bond  validity. 

Distinguished  in  Jones  v.  Missouri  etc.  Elec.  Co.,  144  Fed.  775, 
holding  where  two  corporations  have  consolidated  according  to  stat- 
ute, minority  stockholder  in  one,  who  is  injured  by  consolidation  may 
maintain  bill  to  set  aside  conaolidation  agreement^  overruling  sams 
^ase,  135  Fed.  157,  where  such  suit  not  alio  we  dL 
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103  U.  8/  540-544,  26  L.  313,  THE  EICHMOND. 

Syl.  1  (X,  85).    On  appeal,  findings  presumed  right. 

Approved  in  The  Iroquois,  194  U.  8.  247,  48  L.  960,  24  Sup.  Ct 
640,  where  holding  of  two  lower  courts  that  it  was  duty  of  captain 
of  vessel  to  stop  at  a  port  to  afford  medical  attendance  to  injured 
sailor  not  disturbed  by  appellate  court;  Last  Chance  Min.  Co.  ▼.  Bun- 
ker Hill  etc.  Co.,  131  Fed.  588,  66  C.  C.  A.  299,  refusing  to  disturb 
findings  of  master  upon  conflicting  testimony  approved  by  court. 

103  U.  8.  544-549,  26  L.  436,  NORTHWESTERN  INS.  CO.  v.  NEI*- 
SON. 

Syl.  1  (X,  85).    Clear  evidence  required  to  impeach  deed. 

Approved  in  McGuigan  v.  Gaines,  71  Ark.  618,  77  8.  W.  53,  apply- 
ing rule  in  suit  to  reform  deed  for  mistake;  Western  Loan  etc.  Co. 
V.  Waisman,  32  Wash.  648,  73  Pac  704,  holding  notary's  certificate 
of  acknowledgment  on  mortgage  not  overcome  by  testimony  of  mort- 
gagors that  one  of  them  did  not  appear  before  him. 

103  U.  8.  554568,  26  L.  486,  SUPERVISORS  v.  KENNICOTT. 

Syl.  1  (X,  86).    Stipulated  submission  a  waiver  of  jury. 

Approved  in  Anglo-American  etc.  Co.  ▼.  Lombard,  132  Fed.  740^ 
68  C.  C.  A.  89,  holding  stipulation  entitled  in  several  cases  that  one 
finding  should  be  signed  and  filed  for  all,  and  stipulation  in  some  of 
them  waiving  jury,  a  sufficient  waiver  of  jury  in  others. 

Syl.  2  (X,  86).    Agreed  facts  present  questions  of  law. 

Approved  in  Anderson  v.  Messinger,  146  Fed.  930,  holding  judgment 
reciting  that  court  ''does  find  the  issues  of  the  cause  with  the  de- 
fendant," means  issues  of  law  only;  Ammons  v.  Brunswick  etc.  Co.^ 
141  Fed.  574,  holding  judgment  supported  by  agreed  statement  of 
facts;  Hulitt  v.  Ohio  Val.  Nat.  Bank,  137  Fed.  465,  69  C.  C.  A.  609, 
holding  court  limited  to  facts  stated  in  an  agreed  statement  and  a 
finding  of  court,  in  such  case  of  no  effect. 

103  U.  S.  562-574,  26  L.  411,  HABTER  v.  KERNOCHAN. 

Syl.  2  (X,  87).    Removal — Real  controversy  alone  considered. 

Approved  in  Lucas  v.  Milliken,  139  Fed.  828,  holding  in  suit  for 
specific  performance  of  contract  for  sale  of  corporate  stock  for  dam- 
ages for  its  breach,  and  to  enjoin  defendant  from  voting  stock,  the 
corporation  not  necessary  party;  Boatmen's  Bank  v.  Fritzlen,  135  Fed. 
658,  68  C.  C.  A.  288,  holding  suit  by  second  mortgagee  to  have  first 
mortgage  declared  void  and  to  foreclose  his  mortgage  contains  separa- 
ble controversy  between  first  mortgagee  on  one  side  and  other  parties 
on  other,  and  removable. 

Syl.  4  (X,  88).    Municipal  bonds  irregularly  issued  valid. 
Cited  in  Jones  v.   Missouri   etc.  Elec.   Co.,  144  Fed.   775,   holding 
where  two  corporations  have  consolidated,  injured   minorit/  stock- 
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holder  in  one  m&j  main  tain  bill  to  set  aside  consolidation  agree  m  en  t^ 
overraling  same  case,  135  Fed.  157,  where  auch  snit  not  allowed. 

103  U*  S,  580-591,  26  L.  492,  JAEROLT  v.  MOBERLY, 
Syl.  2  (X,  90),     Municipal  credit  for  railroads  forbidden* 
Approved  in  Ex  parte  Anderson,  46  Tex,  Cr.  380,  Bl   8,   W.  076, 

holding  city  charter  authorizing  governor  to  appoint  board  of  three 

<^om missions  to  have  control  of  all   departments  of  city  government 

unconstHutionaL 

103  U.  S.  597,  598,  26  L,  525,  SWAN  v.  ARTHUE. 

Syl.  1  (X,  91),     Tariff  act  given  ordinary  meaning. 

Approved  in  United  States  v.  Hoe  &  Co.,  147  Fed.  203,  holding 
molders'  patterns  for  making  sand  molds  within  provision  of  tariff 
act  of  1897  admitting  free  ** patterns  for  machinery." 

103  U.  S.  599-606,  26  L.  550,  KENNEDY  r.  INDIANAPOLIS. 

Syl.  1  (X,  91)*     Eminent  domain — When  title  passes. 

Approved  in  Zimmerman  v,  Kansas  City  etc.  B.  Co.,  144  Fed.  625, 
holding  where  owner  of  land  taken  by  railroad  company  without 
legal  proceedings  waived  trespass  and  sued  for  value  of  property, 
payment  of  his  judgmont  condition  precedent  to  title  vesting  in  com- 
pany* 

103  U.  S.  606-61B,  26  L.  507,  BABBITT  v.  CLARK, 

SyL  2  (X,  92).     No  removal  after  trial  term. 

Approved  in  State  v.  District  Court,  32  Mont.  41,  79  Pac.  547, 
holding  submission  of  motion  for  judgment  on  pleadings  a  ** trial" 
within  statute  allowing  plaintiff  to  dismiss  action  before  trial. 

103  IT.  8.  613-637,  26  U  585,  HOYT  v.  SPBAGUE. 

Syl.  2  (X,  93).     Partner's  death — Subsequent  creditors'  rights. 

Distinguished  in  Anglo- American  etc.  Co.  v.  Lombard,  132  Fed. 
747,  68  C.  C.  A.  89,  holding  where  Kansas  corporation  transferred 
all  its  property  to  Missouri  corporation,  latter  assuming  its  debts, 
creditors  of  former  by  accepting  benefits  of  transfer  not  estopped  to 
assert  stockholder's  liability  under  laws  of  Kansas. 

Syl.  3  (Xj  94).     State  laws  not  exterritorial. 

Approved  in  In  re  Cn!p,  2  Cal.  App.  $3j  83  Pac.  95,  holding  where 
decree  of  divorce  awarded  custody  of  child  to  mother,  latter  not 
affected  by  modification  of  decree  after  she  had  moved  with  child  to 
another  state. 

SyL  4  (X,  94)',     Guardian's  authority  confined  to  state. 
Approved  in  In  re  Chncc,  26  R.  L  360,  58  Atl.  982,  69  L.  R.  A.  493, 
holding  under  statute  in  Rhode  Island  forbidding  marriage  of  ward 
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without  consent  of  guardian,  marriage  contracted  in  Massachusetts 
without  consent  valid. 

103  U.  8.  651-659,  26  L.  509,  WABDELL  v.  BAILBOAD  CO. 

87I.  1  (X,  96).    Directors  cannot  misuse  corporate  eontraeta. 

Cited  in  McConrt  v.  8ingers-Bigger,  145  Fed.  107,  holding  where 
director  organized  new  corporation  and  obtained  renewal  of  leases  iis 
its  name,  new  company  held  leases  in  trust  for  old  company;  Bums. 
V.  Cooper,  140  Fed.  277,  holding  sale  of  real  property  by  guardian 
invalid,  purchaser  having  immediately  thereafter  conveyed  to  guard- 
ian; Pacific  Vinegar  etc.  Wks.  v.  Smith,  145  Cal.  362,  104  Am.  St. 
Bep.  42,  78  Pac.  552,  holding  corporate  president  having  purchased 
note  of  corporation  and  caused  its  indorsement  to  be  put  on  them 
could  not  sue  on  indorsement;  Toung  v.  City  of  Mankato,  97  Minn. 
6,  105  N.  W.  970,  3  L.  B.  A.  (N.  8.)  849,  holding  board  of  free  hold- 
ers appointed  to  draft  charter  cannot  employ  one  of  its  members;, 
Barnes  v.  Lynch,  9  Okl.  186,  59  Pac.  1007,  holding  deeds  executed  in 
name  of  corporation  under  agreement  whereby  officers  had  agreed 
to  divide  property  between  them  invalid  as  against  stockholders. 
See  97  Am.  St.  Bep.  41,  note. 

Distinguished  in  In  re  Castle  Braid  Co.,  145  Fed.  230,  allowing 
claim  against  insolvent  corporation  based  oh  contract  between  cor- 
poration and  one  of  its  officers,  there  being  no  evidence  of  fraud  or 
detriment  to  corporation. 

Syl.  2  (X,  97).    Directors'  obligation  toward  stockholders. 

Approved  in  Altalla  Iron  Ore  Co.  v.  Virginia  etc.  Coke  Co.,  Ill 
Tenn.  535,  77  8.  W.  775,  allowing  contract  made  by  managing  offi- 
cers with  new  corporation,  formed  for  purpose  to  be  repudiated  by 
old  corporation. 

103  U.  S.  699-703,  26  L.  599,  THE  CIVILTIC  AND  BESTLESS. 

Syl.  2  (X,  103).     Tug  and  tow  liable  for  collision. 

Distinguished  in  The  Degama,  150  Fed.  324,  holding  where  mov- 
ing vessel  collides  with  one  moored,  former  presumed  at  fault,  and 
defense  that  she  was  under  control  of  tug  must  be  both  pleaded  and 
proved,  overruling  same  case,  140  Fed.  755,  where  vessel  in  tow 
held  not  liable  for  collision,  she  being  under  control  of  tug  and  no 
negligence  appearing  on  her  part;  In  re  Walsh,  136  Fed.  559,  69 
C.  C.  A.  267,  holding  tug  lashed  to  side  of  vessel,  merely  supplying 
motive  power  and  under  command  of  pilot  of  vessel,  not  liable  for 
collision. 

103  U.  S.  710,  711,  26  L.  467,  THE  CONNECTICUT. 

Syl.  2  (X,  105).     Tug  and  tow  liable  for  collision. 

Distinguished  in  In  re  Walsh,  136  Fed.  559,  69  C.  C.  A.  267,  hold- 
ing tug  lashed  to  side  of  vessel  and  under  command  of  vessers  pilot 
not  liable. 
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103  a  8.  7141720,  26  L.  602,  PENKIMAN^S  CASK 

Bjh  2  (X,  106),     Act  aboliaMng  imprisonment  for  debt  valid 

Approved  in  Miners  etc.  Bank  v.  Snyder,  100  Md.  65,  108  Am.  St. 
Eep.  390,  59  Atl.  708,  68  L.  B.  A.  312,  holding  statute  &W^(ttmg 
stockholders'  liability  valid  at  to  corporate  debta  contracted  before 
its  enactmeot. 

103  U.  S.  732-735,  26  L.  469,  NATIONAL  BANK  v.  KIMBALU 
SyL  1  (X,  107).  Tax  not  enjoined  without  tender. 
Approved  in  Conts  v,  Cornell,  147  Cal.  563,  109  Am,  St.  Eep.  168, 
82  Pac.  195,  refusing  to  enjoin  execution  of  tax  deed  on  ground 
property  misdescribed  in  asaesBment,  where  no  offer  made  to  pay 
tax  J  Bonglas  v.  City  of  Fargo,  13  N.  D.  484,  101  N.  W.  924,  refusing 
to  set  aside  tax  eale  and  cancel  subsequent  aBsessments,  it  appearing 
part  at  least  of  tax  was  valid  and  no  tender  made;  HalU  It  Bros. 
V,  Green,  10  Okl.  339,  62  Pac.  817,  Lasaster  &  Noble  v.  Green,  10  Okl, 
337,  62  Pac.  816,  and  Collins  &  Wallace  v.  Green,  10  Okl.  250,  62 
Pac.  815,  all  holding  collection  of  invalid  portion  of  tax  will  not  be 
enjoined  where  valid  portion  not  tendered. 

Syl,  2  (X,  107).     Tax  unequally  levied  not  enjoined. 

Approved  in  Humbird  Lumber  Co,  v.  Thompson,  11  Idaho,  628^  83 
Pac.  946,  refusing  to  enjoin  sale  of  land  for  taxes,  on  ground  that 
assessment  was  too  high. 

Distinguished  in  dissenting  opinion  in  San  Francisco  Nat.  Bank  v. 
Dodge,  197  U.  S.  113,  49  L.  688,  25  Sup,  Ct.  3S4,  majority  refusing 
to  enjoin  collection  of  tax  on  sharea  of  stock  of  national  bank,  on 
ground  stock  in  state  banks  not  so  taxed. 

103  U,  8.  736,  737,  26  L.  456,  ^UMPHBEY  v.  BAKEB, 
Syl.  1  (X,  108)*  Decree  upon  remittitur  not  appealable. 
Approved  in  Taylor  v.  Colorado  Ifom  Works,  33  Colo.  185,  80  Pac. 
130,  holding  supremo  court  will  not  review  on  writ  of  error  judg- 
ment entered  in  trial  court  according  to  directions  of  court  of  ap- 
peals; Willis  V.  Felton,  119  Ga,  636,  46  S.  E.  8G8,  refusing  to  com- 
pel trial  judge  to  certify  to  bill  of  exceptions  to  judgment  entered 
in  compliance  with  directions  of  appellate  court, 

103  U*  S.  739-744,  26  L,  456,  OBINNELL  v.  RAILBOAD  CO. 

Syl.  3  (X,  110).     Railroad  grant  passes  upon  location. 

Distinguished  in  Humbird  v.  Avery,  195  U.  8.  SOS,  49  L.  299,  25 
Sup.  Ct.  123,  and  Sjoli  v.  Dreschel,  199  U.  S.  5G(J,  50  L.  312,  note,  26 
Sup.  Ct.  154,  both  holding  title  to  land  within  indemnity  limits  did 
not  pass  until  selections  approved  by  Secretary  of  interior* 
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103  U.  8.  754-756,  26  L.  322,  THE  CONNEMABA. 

Syl.  1  (X,  111).    Decree  allowing  salvage  elaima  appealable. 

Approved  in  McDaniel  ▼.  Traylor,  196  TJ.  8.  430,  49  L.  540,  25 
Sup.  Ct.  369,  holding,  in  Boit  upon  several  elaima  against  adminis- 
trator of  estate,  amount  in  controversy  is  aggregate  of  claims. 

103  U.  8.  764-766,  26  L.  458,  mNCKLEY  v.  MOBTON. 

87I.  1  (X,  113).    Proceedings  after  remittitur  appealable. 

Approved  in  McConrt  v.  8ingers-Bigger,  150  Fed.  104,  allowing 
appeal  from  judgment  entered  in  trial  court  in  accordance  with  di- 
rections of  appellate  court,  but  which  had  been  modified  bj  new  is- 
sues, determined  in  trial  court.    8ee  98  Am.  8t.  Bep.  905,  note* 

103  U.  8.  766-769,  26  L.  607,  CLABK  v.  KILLIAN. 

87I.  2  (X,  114).    Bill  of  review  to  correct  decree. 

Approved  in  Jorgensen  v.  Toung,  136  Fed.  381,  69  C.  C.  A.  222, 
dismissing  bill  of  review  filed  after  time  for  appeal  ftrom  judgment 
sought  to  be  reviewed  had  expired. 

103  U.  8.  783-786,  26  L.  459,  NATIONAL  BANK  y.  IN8UBANCE 
CO. 

87I.  1  (X,  115).    Agent's  overdraft— Principal  not  liable. 

Approved  in  Fidelity  etc.  Co.  v.  Fidelity  Trust  Co.,  143  Fed*  160, 
holding  insurance  society  could  not  follow  as  trust  fund  money  which 
its  defaulting  treasurer  had  deposited  in  bank  in  his  own  name. 

103  U.  8.  792-794,  26  L.  460,  COOK  v.  LILLO. 

Syl.  5  (X,  116).    Usury  reclaimable  only  within  year. 

Approved  in  Gunby  v.  Armstrong,  133  Fed.  434,  66  C.  C.  A.  627, 
holding  defendant  could  not  set  off  claim  for  usurious  interest  paid 
after  one  year  from  payment. 

103  U.  S.  794-797,  26  L.  461,  EX  PABTE  BAILWAY  CO. 

Syl.  1  (X,  117).     Errors  not  corrected  by  mandamus. 

Approved  in  State  v.  District  Court,  13  N.  D.  219,  100  N.  W.  249, 
refusing  mandamus  to  compel  trial  court  to  hear  and  determine  on 
merits  a  case  it  has  dismissed. 

103  U.  8.  797-799,  26  L.  426,  CROUCH  v.  BOEMEB. 

Syl.  2  (X,  118).     Change  of  materials  not  patentable. 

Approved  in  Sloan  Filter  Co.  v.  Portland  Gold  Min.  Co.,  139  Fed. 
26,  holding  patent  for  barrel  filter  for  filtering  metal  solutions  void* 
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103  U.  3.  806-820,  26  L.  612,  THOMPSON  v.  PERRINE. 

SyK  3  (X,  120).     Federal  courts— Validity  of  municipal  boucltf. 
Approved  in  Board  of  Commra.  v.  Tollman,  145  Fed*  76S,  betiding 

federal   court   not   bound   by   decision   of   state   court   rendered   after 

bonds  purchased,  construing  section   of  state  constitution  claimed  to 

be  violated  by  statute  authorizing  issue. 


CIV  UNITED  STATES. 


104  U.  S.  518,  26  L.  643,  BALTIMORE  Ss  OHIO  E.  B.  CO.  ▼,  KOONTZ, 

Syl.  1  (X,  123).  Jurisdiction — Suit  against  foreign  corporation. 
Approved  in  Kibbler  v.  St.  Louia  etc,  R.  Co.,  147  Fed.  881,  foreign 
corporation,  which  under  state  laws  can  be  sued  in  state  courts  only 
in  counties  in  which  it  does  business,  is  not  suable  in  federal  court 
in  state  unless  it  does  business  in  one  of  counties  in  district;  Terri- 
tory V.  Baker,  12  N.  M,  459,  78  Pac«  625,  denying  mandamus  to  com- 
pel judge  to  take  jurisdiction  of  suit  against  foreign  corporation  on 
service  on  its  president  while  traveling  through  state. 

Syl.  2   (X,  124),     Jurisdiction  not  dependent  on  citizenship. 
Approved  in  Pyron  v,  Buohs,  120  Ga.  1063^  48  S,  E.  436,  partner- 
ship is  suable  in  any  county  in  which  one  of  partners  baa  residence 
regardless  of  his  citizenship. 

Syl.  8  (X^  125)*    Wrongful  denial  of  removal. 

Approved  in  Tejiarkana  Telephone  Co.  v.  Bridges,  75  Ark.  120,  86 
8.  W.  342,  filing  of  answer  after  denial  of  removal  is  not  waiver  of 
right  to  insist  on  removal. 

Syl.  P  (X,  125),     Removal — ^When  state  jurisdiction  ends. 

Approved  in  Madisonvillo  Traction  Co.  v.  St.  Bernard  Min.  Co., 
196  U.  S.  245,  49  L.  464,  25  Sup.  Ct.  251,  upholding  removal  of  pro- 
<ieeding  for  taking  land  by  eminent  domain  under  Kentucky  statute; 
Mutual  Life  Ins,  Co.  v.  Langley^  145  Fed.  421,  where  proper  removal 
petition  and  bond  filed  in  time  with  state  court's  clerk  and  certified 
copy  of  record  filed  in  federal  court,  latter  court  acquires  jurisdic- 
tion without  state  court's  order  of  transference;  Boatmen's  Bank  v, 
Fritzlen,  135  Fed,  653,  68  C.  C.  A.  288,  upholding  seizure  on  replevin 
in  federal  court  where  state  suit  concerning  same  property  removed 
to  federal  court, 

104  a  8.  18  24,  26  L.  635,  SHANKS  r.  KLEIN^ 

Syl,  1  (X,  128).    Partnership  realty— Firm  debts. 

Apprc*ved  in  Schlichter  Jute  Cordage  Co.  v.  Mulqueen,  142  Fed* 
SS7,  wtiere  after  death  of  partner  his  interest  in  firm^  including  realty^ 
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bought  by  sttrvivor,  and  distributed  as  part  of  estate,  and  minor 
residnarj  legatees  did  not  join  in  conveyance  to  purchaser,  but  on 
majority  approved  executor's  final  settlement,  they  were  enjoined 
from  enforcing  ejectment  judgment  obtained  for  such  interest  in 
action  at  law;  Bunner  v.  Wortke,  2  Alaska,  393,  one  partner  cannot 
sell  partner's  interest  in  realty  standing  in  firm  name  without  writ- 
ifn  authority,  where  no  necessity  shown  for  sale;  Kennedy  v.  Dickey, 
9d  Md.  305,  57  Atl.  625,  only  surplus  left  on  sale  of  testator's  part- 
nership realty  after  payment  of  debts  and  adjustment  of  partners' 
claims  is  distributable  as  realty. 

104  U.  S.  25-30,  26  L.  637,  SMITH  y.  McCULLOUGH. 

8yl.  3  (X,  130).    Mortgage  of  after-acquired  property. 

Approved  in  Mallory  ▼.  Maryland  Glass  Co.,  131  Fed.  114,  mort- 
gage of  glass  factory  covering  plant  and  enumerated  articles  and  all 
property  owned  or  to  be  afterward  acquired  does  not  cover  after- 
acquired  merchandise  manufactured  for  sale  in  ordinary  business* 
See  99  Am.  St.  Bep.  259,  note. 

104  U.  S.  30-40,  26  L.  647,  MABTIN  y.  COLE. 

Syl.  1  (X,  1^0).    Indorsement — Contemporaneous  parol  contract. 

Approved  in  Crilly  v.  Galilee,  148  Fed.  836,  conditional  agreement 
for  compromise  pursuant  to  which  debtor  delivered  notes  indorsed 
by  third  party,  who  was  also  party  to  agreement,  which  provided 
for  full  release  on  payment  of  notes,  does  not  discharge  indorser  on 
maker's  default;  Payne  v.  Mutual  Life  Ins.  Co.,  141  Fed.  345,  bind- 
ing obligation  of  premium  note  cannot  be  affected. by  eontemporane- 
ous  parol  agreement  that  it  need  not  be  paid;  Kessler  ▼.  Perilloux, 
132  Fed.  910,  66  C.  C.  A.  113,  where  written  contract  is  unambigu- 
ous, parol  evidence  is  inadmissible  to  show  contemporaneouii  agree- 
ment enlarging  its  scope. 

Distinguished  in  Nethercutt  v.  Hopkins,  38  Wash.  579,  80  Pac.  799, 
where  defendants  advised  by  plaintiff,  who  was  their  attorney  and 
also  that  of  maker,  to  sell  notes  for  fifty  per  cent,  as  maker  was 
insolvent,  and  they  indorsed  notes  to  plaintiff  for  sale,  and  he 
bought  them,  evidence  of  fraudulent  representations  admissible  in  ao- 
tion  against  defendants  as  indorsers. 

104  U.  S.  44  51,  26  L.  652,  KING  v.  WORTHINGTON. 

Syl.  2  (X,  131).     Competency  of  witnesses  in  federal  court. 

Approved  in  Smith  v.  Au  Gres  Twp.,  150  Fed.  263,  under  Bev.  St,. 
§  858,  witness  may  testify  after  death  of  bankrupt  to  admissions 
made  by  bankrupt  concerning  estate  while  he  was  owner  thereof. 
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104  TT.  S.  52-54,  26  L.  658,  BBIESBACH  v,   SECOND  NATIONAL 
BANK. 

Syl.  1  (X,  132).    Usurioufl  ioterest^Applicatiom  on  pnncipaL 
Approved  in  Gnnby  v.  Armstrong,  133  Fed.  434,  66  C.  C,  A,  627, 
tinder   Louisiana   statute    autboriscing   recovery   back    of   usurious   in- 
terest, unless  right  is  asserted  witbin  limitations  it  ca^nnot  be  pleaded 
fts  defense  or  setoff. 

104  U.  S.  54-77,  26  L,  693,  CENTKAL  NATIONAL  BANK  T.  CON- 
NECTICUT MUT.  LIFE  INS.  CO. 

Byh  1  (X,  132).     Deposit  as  agent— -Setoff  bj  bank. 

Approved  in  First  Nat  Bank  v.  National  Surety  Co.,  130  Fed,  405, 
66  L.  R,  A.  777,  where  surety  company  insured  bank  against  em- 
ployee ^B  dishonesty  and  depositor  overdrew  through  falsification  of 
books  by  bookkeeper  but  later  deposits  exceeded  overdraft,  surety 
not  liable. 

Syl.  2.  (X,  133).    Deposit  of  trust  funds  to  persona]  account 
Approved  in  Fidelity  etc.  Co.  v.  Fluidity  Trust  Co.,  143  Fed.  150, 
upholding  equity  jurisdiction  over  bill  against  depoaitories  of  funds 
of  insolvent  assDciatlon  arising  out  of  associatioiL  treasurer'!  embez- 
zlement. 

Syl.  3  (X,  133).     Following  trust  funds — Commingling. 

Approved  in  Smith  v.  Au  Ores  Twp.,  150  Fed,  200,  265,  where  bank- 
rupt, who  was  township  trustee,  used  township's  money  to  replenish 
stock  in  trade  and  mingled  new  gouda  with  old,  township  had  equita- 
ble  lien  on  proceeds  of  sale  of  entire  stock  by  bankrupt's  trustee 
for  amount  appropriated;  Board  of  Commrs.  v.  Patterson,  149  Fed, 
232,  234^  determining  amount  recoverable  by  county  from  bank  re- 
ceiver where  bank  cashier  was  county  treasurer  and  mingled  county 
funds  with  bank ^8 j  Bay  State  Gas  Co.  v,  Rogers,  147  Fed.  500,  where 
subject  matter  of  suit  consisted  of  proflta  arising  out  of  trust,  fact 
that  amount  claimed  could  be  liquidated  in  cash  did  not  deprive 
federal  equity  court  of  jurisdiction;  In  re  Berry,  H7  Fed.  211,  where 
petitioner,  under  mistake  of  fact,  paid  A-  money  for  debt  which  he 
did  not  owe,  and  three  days  later  pttitioii  in  banf-ruptcy  filed  against 
Mm,  and  money  deposited  with  A  *8  other  mom  vg  and  was  paid  to 
bankruptcy  trustee,  money  so  paid  was  recov  rable  from  trustee; 
In  re  Koyea's  Estate,  143  Fed.  183,  where  petit  oner  intrusted  money 
to  bankrupt  for  safekeeping  and  latter  deposited  with  his  own*fundg, 
petitioner  could  enforce  preferred  claim  on  bank  balance  in  hands 
of  trustee;  Southern  Pine  Co.  v.  Savannah  Trust  Co.,  141  Fed,  808, 
where  claimant  agreed  to  sell  boards  to  car  company  to  be  paid  for 
on  delivery,  and  it  sent  boards  to  president  of  company  to  check  up 
on  aisurance  that  they  wuuld  not  be  delivered  before  paynaenti  but 
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through  oversight  of  employee  boards  delivered  before  pajmeati;  e 
ant  could  recover  value  of  boards  from  proceeds  of  sals  of 
made  from  boards  and  sold  at  bankrupt  sale;  Erie  B.  Go.  ▼. 
140  Fed.  691,  where  corporation  ordered  rubber  to  make  tirsi,  i 
was  to  be  paid  for  on  delivery,  but  corporation  took  rubber 
railroad  platform  without  paying  drafts  and  used  it  up,  mm 
of  shipper  could  recover  value  from  corporation's  bankruptcy  t 
in  preference  to  general  creditors;  Holder  v.  Western  German  ] 
136  Fed.  92,  68  G.  G.  A.  554,  where  plaintiff  deposited  ehsek 
defendant  bank  for  collection,  which  latter  sent  it  to  Bank  j 
collection,  with  instructions  to  remit  New  York  Exchange,  ^ 
latter  did  but  New  York  bank  refused  to  pay  on  instiaetions 
A's  receiver,  A  bank  was  trustee;  Oswego  Mill  Co.  y.  8kiUei 
Ark.  326,  84  8.  W.  476,  complaint  against  receiver  of  insolveat 
to  establish  preferred  claim  for  proceeds  of  check  received  fo 
lection  must  allege  that  proceeds  of  check  were  paid  into  haa 
receiver;  Indiana  Trust  Go.  v.  International  etc.  Assn.,  165  lad 
76  N.  E.  307,  affirming,  36  Ind.  App.  691,  74  N.  E.  635,  where 
urer  of  society  drew  check  against  society's  funds  to  secretaiy 
opened  account  in  his  name  as  secretary  and  who  did  not  pay  ■ 
to  treasurer  each  day  as  required  by  rules,  payment  by  treasai 
secretary  entitled  him  to  credit  therefor  as  against  society; 
Go.  V.  Bose,  130  Iowa,  299,  106  N.  W.  745,  where  eonnty  tici 
without  authority  deposited  tax  receipts  with  bank  for  eolk 
county  had  preferred  claim  against  bank's  insolvent  estate;  I 
V.  8pohr,  180  N.  Y.  212,  73  N.  E.  17,  where  trust  deed  aeknowl 
receipt  of  trust  funds  by  trustees  and  it  was  credited  to 
on  books  of  firm  to  which  settlor  belonged,  action  by  trastc 
withdrawing  funds  from  bank  and  redepositing  same  to  ctmI 
firm  was  delivery  to  trustee;  Texas  Moline  Plow  Co.  v.  Kingiaa 
Implement  Go.,  32  Tex.  Giv.  347,  80  8.  W.  1045,  where  pefM 
mortgaged  to  different  persons  was  sold  by  mortgagor  aad 
ceeds  so  used  as  to  be  incapable  of  identification,  property  pare 
with  proceeds  not  impressed  with  trust  in  favor  of  mortgagees. 

Distinguished  in  Beugnot  v.  Tremoulet,  111  La.  19,  S5  Ss. 
where  mother  of  minor  intrusts  funds  of  minor  with  one  wko 
fuses  them  with  own,  ani.^  obtains  large  credit  thereby,  JatI 
chargeable  with  interest. 

Syl.  4  (X,  IS^^J^'Bsinli'B  lien— Notice  of  equities. 

Approved  in  First  Nat  Bank  v.  XUty  Nat.  Bank,  102  Mo.  App^ 
76  S.  W.  490,  where  bank  depositor"  made  deposit  to  credit  ef 
eral  account  and  bank  not  notified  1L^%  he  intended  deposit  I 
applied  in  payment  of  note  to  another  bank,  first  bank  eoald  i 
deposit  to  overdraft;  Brookhouse  v.  Un>M  Pub.  Co.,  73  N.  H. 
Ill  Am,  8t.  Bep.  627,  62  Atl.  222,  2  L,R.  A.  (N.  a)  9M,  i 
treasurer  of  defendant  was  plaintiff  ^s  gua^ian  and  withdrew  t 
from  other  sources  and  gave  draft  to  ass^u&t   treasurer,  vkt 
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posHed  ihem^  and  guardian  as  treasurer  drew  money  for  personal 
benefit,  defendant  not  chargcalile  with  notice  of  trust;  Interstate 
Nat.  Bank  v.  Claxton,  97  Tex.  578,  80  S.  W.  C07,  65  L.  B.  A.  820, 
where  bank  permitted  factor  to  overdraw  and  after  his  insolvency 
applied  funds  of  principal  to  payment  of  debt,  it  was  liable  to  prin- 
cipal.    See  111  Am.  St.  Rep.  424,  note. 

Distinguished  in  Kiromel  v.  Bean,  68  Kan,  602»  75  Pac.  1110,  64 
L,  R.  A.  785,  bank  receiving  from  agent  moneys  of  principnl  for  de- 
posit in  agent 'a  name  without  notice  of  agency  may  apply  Bame  to 
overdraft. 

8yL    5    (X,    138).     NaMonal   bank's    liquidation. 

Approved  in  Muir  v.  Citizens'  Nat.  Bank,  39  Wash.  58,  80  Pac, 
1007,  national  bank  going  into  voluntnry  liquidation  is  not  re- 
quired to  register  subsequent  transfer  of  stock  and  to  issue  new 
nock  to  transferee. 

SyL  6   (X,  138).     Irregular  pleaa  need  not  be  traversed. 
Approved  in  Bryant  Bros.   Co.  v.  Bobinsoo,   149  Fed.  328,  follow- 
ing rule;  Computing  Scale  Co.  v.  Moore,  139  Fed.  200,  wbere  plea  in 
equity  ia  not  properly  verified,  complainant  should  disregard  plea  and 
take  decree  pro  confesao* 

SyL  7   (X,  139).     Reversal— Failure  to  file  repliration. 

Approved  in  Mutual  Life  Ins.  Co.  v.  Blair,  130  Fed.  973,  where  In- 
wired  died  after  commencement  of  Buit  to  cancel  policy,  but  before 
anawer,  whereupon  action  brought  on  policy,  plea  in  bar  alleging 
death  and  pendency  of  law  action  does  present  objection  to  want  of 
equity* 

104  XJ.  8/  78-83,  26  L.  658,  KELLY  v.  PITTSBURQ. 

Syl.  4   (X,  139).     Tax  of  farm  lands  in  city. 

Approved  in  Union  Eefrigerator  Transit  Co.  v.  Kentucky,  199  TJ,  8. 
203,  50  L,  153,  26  Sup.  Ct.  36,  due  process  of  law  ia  denied  Kentucky 
corporation  by  tax  under  Kentucky  statute  on  rolling  stock  perma* 
nently  located  in  other  states  and  employed  there  in  business  j  Toney  v, 
Macon,  119  Ga.  87,  46  S.  E.  82,  upholding  annexation  act  of  December 
13,  1900  J  Attorney  General  v,  Springwell 'a  Tp>  Board,  143  Mich.  534, 
107  N.  W.  91,  upholding  Soc,  Acts  1905,  p.  1068,  annexing  territory  to 
Detroit;  Taylor  v.  Crawford,  72  Ohio  St.  570,  74  N.  E.  1068,  69  L.  R, 
.A.  805,  upholding  act  of  1902,  for  cleaning  and  keeping  in  repair  pub- 
I  lie  ditches,  drains  and  watercourses;  Gay  v.  Thomas,  5  Qkl.  21,  46  Pac, 
584,  upholding  act  providing  for  listing  and  assessing  personalty  in 
Indian  reservations  and  unorganized  territory  at  different  time  from 
that  fixed  for  listing  property  in  organized  counties;  Horton  v.  City  of 
Newport,  27  R.  L  288,  294,  61  Atl  761,  763,  upholding  Laws  1900-01, 
p,  110,  c.  804,  §  9,  requiring  payment  of  aalaries  of  Newport  polic* 
eommisBionen  from  funds  of  city. 
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104  U.  S.  88-92,  26  L.  662,  KLEIN  t.  NEW  YORK  LIFE  INS.  CO. 

Sjl.  1  (X,  141).    Life  insurance — Nonpayment  of  premiumB. 

Approved  in  Supreme  Lodge,  K.  of  H.  ▼.  Jones,  35  Ind.  App.  130,  69 
N.  E.  721,  where  member  of  beneficial  society  failed  to  pay  February 
dues  and  creditor  paid  such  dues  after  his  death  and  received  receipt 
therefor,  society  not  estopped  to  declare  forfeiture  for  nonpayment,  it 
not  knowing  of  death  at  time  of  payment. 

Syl.  3  (X,  141).     Equity — Insurance — Nonpayment  of  premioms. 

Approved  in  Ressler  ▼.  Fidelity  etc.  Life  Ins.  Co.,  110  Tenn.  415, 
75  8.  W.  735,  where  premium  note  stated  that  if  not  paid  at  maturity 
policy  void,  failure  to  pay  note  at  maturity  rendered  policy  void,  though 
policy  contained  no  such  provision;  London  etc.  Accident  Co.  v.  Siwy, 
35  Ind.  App.  346,  66  N.  E.  483,  employer  failing  to  notify  insurer  of 
action  by  employee  for  injuries  until  issue  joined  and  case  set  for  trial, 
does  not  comply  with  condition  of  policy  requiring  immediate  notice; 
Metropolitan  Life  Ins.  Co.  ▼.  Bradley,  98  Tex.  232,  82  S.  W.  1031,  68 
L.  B.  A.  509,  New  York  statute  prohibiting  forfeiture  of  life  policies 
for  failure  to  pay  premium  unless  notice  mailed  to  insured  in. state 
does  not  apply  where  insured  lived  in  Texas  and  policy  there  delivered, 
though  premiums  and  policy  payable  in  New  York* 

Distinguished  in  Aetna  Life  Ins.  Co.  v.  Fallow,  110  Tenn.  729,  77  8. 
W.  939,  holding  accident  policy  provision  forfeiting  right  for  non- 
payment of  premiums  prior  to  accident  waived  whereby  custom  agent 
requested  insured  to  hold  premiums  until  collector  called. 

104  U.  S.  93-99,  26  L.  665,  METCALF  v.  WILLIAMS. 

Syl.  2  (X,  142).    Equitable  relief— Fraud  or  mistake. 

Approved  in  Sanford  v.  White,  132  Fed.  535,  setting  aside  judgment 
where  attorney  refused  to  call  material  witness  and  stipulated  certain 
facts  which  virtually  defended  client's  cause  of  action;  Nelson  v. 
Meehan,  2  Alaska,  493,  where  judgment  obtained  by  fraud  and  perjury 
was  affirmed  on  appeal,  and  pending  final  disposition  of  case  in  dis- 
trict court  defendants  by  motion  and  ^affidavits  disclosed  fraud  and 
perjury  and  moved  to  vacate,  court  had  jurisdiction  to  vacate;  Farm- 
ers' etc.  Warehouse  Co.  v.  Pridemore,  55  W.  Va.  463,  47  8.  E.  263,  re- 
fusing to  enjoin  judgment  on  mere  allegation  that  complainant  is  now 
able  to  prove  his  defense  of  action  at  law  which  he  was  unable  to  prove 
at  trial. 

Syl.  3  (X,  142).    Signing  check  as  agent — ^Knowledge  of  agency. 

Approved  in  State  Bank  of  St.  Johns  v.  McCabe,  135  Mich.  484,  98 
N.  W.  22,  where  bank  deals  with  depositor  as  trustee  and  recognizes 
funds  standing  in  his  name  as  trust  funds,  it  cannot  appropriate  them 
to  payment  of  trustee's  individual  debt  to  bank;  Janes  t.  Citizens' 
Bank,  9  OkL  556,  564,  60  Pac.  293,  295,  admitting  parol  evidence  to 
ehow  note  signed  by  one  in  official  capacity  as  secretary  of  corporation 
that  it  waa  understood  by  parties  that  corporation  waa  to  bi  bound. 
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104  IT.  9.  99-105,  26  L.  668,  DUDLEY  v.  E ASTON. 

SyL  1  (Xf  143).    Bankraptcj  assignee  as  agent  of  aecore^  creditors. 

Approved  in  Sellers  v.  Hayea,  163  In<3.  430,  72  N.  E.  122,  bankruptcy 
trustee  cannot  impeach  mortgage  given  bj  purchaser  from  bankrupt  to 
third  party. 

SyL  3  (X,  143).    Bankruptcy  assignee — Preferences. 

Approved  in  Smith  v.  An  Greg  Twp.,  150  Fed.  264,  determining  ad* 
missibility  of  af33davit  of  bankrupt  in  action  against  trustee ;  First  Nat, 
Bank  v,  Connett,  142  Fed,  40,  if  chattel  mortgage,  though  given  be- 
fore, IB  not  recorded  until  within  four  mouths  prior  to  bankruptcy  and 
under  circumstances  which  would  render  it  a  voidable  preference  if  it 
had  been  then  givenj  trustee  may  defeat  it  as  preference. 

(X,  143).  Miscellaueous.  Cited  in  Empire  State  etc.  Co.  v.  Tnistee 
ef  Fisher  So  Co.,  67  N.  J.  Eq,  603,  60  AtL  940,  bankruptcy  trustee  may 
avoid  mortgage  made  by  New  Jersey  corporation  which  creditors  of 
corporation  might  avoid  under  New  Jersey  Corporation  Act.  §  64. 

104  U.  9.  111-112,  26  L.  703,  NEVADA  BANK  v.  SEDGWICK. 

Syl.  2  (X,  144).     Tax  of  debts  due  residents. 

Distinguished  in  London  &  S.  F.  Bank  v.  Block,  136  Fed.  140,  69 
C.  Ct  A.  136,  where  foreign  corporation  maintained  branches  in  other 
statea,  credits  on  books  of  San  Francisco  office  of  sums  paid  to  other 
branches  and  charged  to  them  as  mere  matter  of  bookkeeping  were  not 
taxable  as  credits  in  Califoruia. 

104  U.  a  112-119,  26  JL.  639,  LEHIGH  VALLEY  B.  E.  CO.  w.  MEL- 
LON. 

SyL  1  (X,  144).     Patents  limited  by  claim. 

Cited  in  Columbus  Chain  Co.  ?.  Standard  Chain  Co.,  14fl  Fed.  625, 
arguendo* 

104  U,  8.  326-141,  26  L.  673,  BARTON  v.  BARBOUR. 

Syl.  1  (X,  146),     Recovery  of  property  from  receiver. 

Approved  in  James  Freeman  Brown  Co.  v.  Harris,  139  Fed.  100, 
where  in  replevin  against  receiver  federal  judge  filed  memorandum  de- 
elining  to  try  merits  but  rendered  Judgment  for  recovery  of  possession 
by  defendant,  or  for  value  of  property,  judgment  was  res  ad  judicata; 
Western  New  York  etc.  E.  Co.  v.  Penn.  Ref.  Co.,  137  Fed.  360,  70  C. 
C,  A,  23,  receiver  should  not  be  joined  with  other  railroads  in  action 
to  enforce  judgment  for  damages  sustained  by  discrimination  in  freight 
mies  in  violation  of  interstate  commerce  act,  where  judgment  would 
coDstitute  personal  judgment  against  railroads;  Ridge  v.  Manker,  132 
Fed.  602,  67  C.  C.  A.  596,  decree  against  receiver  of  another  court  ia 
uot  nullity  subject  to  collateral  attack  merely  because  record  fails  to 
aflSraiatively  show  permission  to  suit;  Johnson  v.  Southern  B.  &  L. 
Assn.^  132  Fed.  544,  tax  deed  executed  after  property  has  passed  into 
eoatody  of  court  by  ita  appointment  of  receiver  for  mortgagee  doctt 
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not  eut  off  receiver's  right  of  redemption;  Payson  t.  Jacobs,  38  Wasb. 
205,  80  Pac.  430,  where  foreclosure  brought  against  reeeiver  in  same 
court  in  which  he  was  appointed,  it  is  presumed  in  collateral  proceed- 
ing that  leave  to  sue  was  obtained. 

Distinguished  in  Batcliff  v.  Adler,  71  Ark.  271,  72  8.  W.  897,  action 
against  receiver  in  court  presided  over  by  same  judge  who  appointed 
receiver  not  dismissed  on  appeal  for  failure  to  obtain  leave  to  sue; 
Isom  V.  Bex  Crude  Oil  Co.,  147  Cal.  667,  82  Pac.  320,  where  in  prior 
state  action  to  cancel  oil  lease  for  fraud  judgment  rendered  for  plain- 
tiff and  appointed  to  work  oil  land,  and  pending  appeal  plaintiff  sued 
in  federal  court  to  cancel  lease,  and  receiver  not  made  partj,  federal 
judgment  does  not  affect  receiver's  rights;  Manker  v.  Phoenix  Loan 
Assn.,  124  Iowa,  343,  100  N.  W.  38,  failure  to  obtain  leave  to  sue  re- 
ceiver is  no  bar  to  jurisdiction  of  law  court. 

8yl.  5  (X,  148).     Equity— Bight  to  jury. 

Approved  in  Dokken  ▼.  Page,  147  Fed.  439,  where  bankruptcy  reeelTer 
took  possession  of  goods  which  bankrupt  had  transferred  to  third  per- 
son and  by  stipulation  transferee  filed  intervention  setting  up  claim  as 
Vona  fide  purchaser,  no  jury  required;  In  re  Neasmith,  147  Fed.  163, 
failure  of  involuntary  bankrupt  to  formally  apply  for  jury  in  writing 
at  or  before  time  for  answer  is  waiver  of  right  to  jury  trial;  State  v. 
8unapee  Dam  Co.,  72  N.  H.  126,  127,  55  Atl.  906,  907,  where,  in  suit  to 
restrain  dam  owner  from  interfering  with  rights  of  shore  owners,  court 
refused  injunction  but  held  plaintiffs  entitled  to  damages,  defendants 
not  entitled  to  jury  trial  on  question  of  damages. 

8yL  7  (X,  148).    Baibroad  receiver— Bepairs. 

Approved  in  Castle  Creek  Water  Co.  v.  City  of  Aspen,  146  Fed.  15, 
where  city  has  refused  to  perform  contract  to  purchase  waterworks  of 
company  at  price  to  be  determined  by  appraisers,  water  company  may 
bring  specific  performance;  dissenting  opinion  in  Gregg  v.  Metropolitan 
Trust  Co.,  197  U.  8.  194,  49  L.  721,  25  Sup.  Ct.  415,  majority  holding 
claim  for  ties,  to  repair  railroad,  furnished  within  six  months  of  re- 
ceivership, is  not  preferred  to  mortgage  recorded  prior  to  contract  for 
ties. 

104  U.  8.  146-159,  26  L.  679,  ST.  LOUIS  INS.  00.  v.  ST.  LOUIS  ETC. 
B.  B.  CO. 

8yl.  1  (X,  150).    Carriers — Delivery  to  succeeding  carrier. 

Approved  in  Pittsburgh  etc.  By.  Co.  v.  Bryant,  36  Ind.  App.  345, 
75  N.  E.  831,  mere  receipt  of  goods  by  carrier  marked  for  delivery  at 
point  beyond  its  own  line  does  not  constitute  contract  to  transport  and 
deliver  them  at  destination.     See  106  Am.  St.  Bep.  606,  note. 

8yl.  2   (X,  150).    Traffic  agreements-^oint  liability. 
Approved  in  Chesapeake  etc.  By.  Co.  v.  Stock,  104  Va.  107,  51  3. 
£.  164,  holding  connecting  carrier  not  liable  for  loss  not  occurring  oa 
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iti  portion  of  through  route  where  agency  not  ahowa,  though  through 
T&to  guaTantecd. 

104  U,  S.  159470,  26  h.  686,  DAVIS  v.  WELLS. 

Syl  1  (X,  151).    Guaranty — Notice  of  acceptance. 

Approved  in  Buhrer  v.  Baldwin,  137  Mich.  270,  100  N.  W.  470,  where 
contract  of  guaranty  reeitea  considerution,  no  notice  of  acceptaace  is 
necessary  to  bind  guarantor.     See  105  Am,  St.  Rep.  514^  515^  note. 

Syl.  2  (2,  151).     Guaranty — Notice— Guarantee 'h  request. 

Approved  in  Stewart  v.  Sharp  County  Bank,  71  Ark.  588,  589,  76 
S.  W.  1065,  1066,  where  defendants  guaranteed  debt  due  plfiintiff  at 
re<|uest  of  latter  ^b  agent,  notice  of  acceptance  of  guaranty  not  re- 
quired. 

SyL  3  (X,  152).     Guaranty — Nominal  consideration. 

Approved  in  Brewster  v.  Lanyon  Zinc  Co.,  140  Fed*  807,  lease  in  con- 
sideration of  one  dollar  paid  at  time  ia  not  wanting  in  mutuality  merely 
because  it  reserves  to  one  party  option  to  terminate  it  which  it  with- 
holds from  other. 

SyL  4  (X,  152).     Goaranty  liberally  conatrucd. 

Approved  in  Swift  v,  Jones,  135  Pe<^.  438,  where  contract  employing 
defendant's  son  as  plaintilP's  broker  signed  by  defendant  as  guarantor 
required  son  to  give  bond,  plaintiff  to  pay  premium,  and  plaintiff  sent 
son  application,  which  he  signed,  but  plaintiff  did  not  get  bond  till 
after  defalcation  guarantor  not  liable. 

104  U.  S.  176-170,  26  L.  704,  FLAGSTAFF  SILTEB  MINING  CO,  ▼. 
CULLINS. 

Syl.  1  (X,  153).     Mechanic '■  lien  statntes  liberaOy  construed. 

Approved  in  United  States  v.  American  Surety  Co,,  200  U.  S.  203,  50 
L.  440,  26  Sup,  Ct.  168,  labor  and  materials  furnished  under  contract 
to  contractor  or  subcontractor  are  within  surety  bond  exeeuted  under 
Comp.  St.  1901,  p»  2523,  conditioned  for  prompt  payment  by  contractor 
to  &13  persons  supplying  labor  and  materials  under  contract;  Salt  Lake 
Hardware  Co.  v,  Chainman  Min.  etc.  Co.,  137  Fed.  637,  mechanic  'a  lien 
not  void  because  statement  filed  claimed  more  than  actually  due,  where 
it  was  result  of  mistake  and  without  fraudulent  intent. 

Syl.  2  (X,  153).     Mechanic's  lien — Mine  foreman. 

Approved  in  Thompson  v.  Wise  Boy  Min.  etc,  Co.,  0  Idaho,  S67,  74 
Pac.  960,  an  amalgamator  in  quartz -mi  11  located  on  mine  and  operated 
by  mine  owners  is  entitled  to  lien  on  mine  for  labor. 

104  U.  S.  185-191,  26  L.  716,  THE  ANNIE  LINDSLEY, 
Syl.  1    (X,  154).     Admiralty— Conclusiveness  of  findingi. 
Approved  is  Wiser  t.  Lawkr,  1  Arii£.  183,  62  Pae.  700,  applying  ruli 

ia  equity. 
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104  U.  8.  192196,  26  L.  707,  MAHONEY  MINING  CO.  v.  ANGLO 
CALIFORNIA  BANE. 

8yl.  1  (X,  155).    Mining  corporation — Power  to  borrow. 
See  111  Am.  8t.  Bep.  317,  note. 

104  U.  8.  197208,  26  L.  708,  KNICKEBBOCKEB  LIFE  IN8UBANCB 
CO.  ▼.  TBEFZ. 

Sjl.  2  (X,  156).    Insurance — Answer  to  specific  queries. 

Approved  in  Hanrahan  ▼.  Metropolitan  Life  Ins.  Co.,  72  N.  J.  L. 
508,  63  Atl.  281,  where  insurance  application  asked  for  name  of  lost 
attending  phTsician,  date  of  attendance  and  complaint,  and  name  of 
physician  not  given  in  answer,  there  is  breach  of  warranty;  Logah  v. 
Assurance  Society,  57  W.  Ya.  394,  50  8.  E.  533,  insured's  answer  that 
he  was  never  sick  not  breach  of  warranty  where  ha  only  had  slight 
ailments,  such  as  colds  and  stomachache. 

104  U.  8.  209213,  26  L.  719,  WILLIAMS  ▼.  NOTTAWA. 

Syl.  1  (X,  156).    Federal  jurisdiction — Suit  by  assignee. 

Approved  in  Steigleder  ▼.  McQuesten,  198  TJ.  8.  142,  49  L.  987,  25 
Sup.  CI.  616,  question  of  federal  jurisdiction  invoked  on  ground  of 
diversity  of  citizenship  may  be  raised  by  motion  to  dismiss  based  on 
proofs  taken  by  master  to  whom  cause  referred;  Kreider  v.  Cole,  149 
Fed.  654,  where  persons  interested  in  corporation  desiring  to  sue  in 
Pennsylvania  federal  court  for  receiver  caused  bonds  and  stocks  of 
nominal  value  to  be  assigned  to  citizen  of  New  Jersey,  merely  for 
purposes  of  suit,  transaction  was  fraud  on  court's  jurisdiction;  Kirven 
V.  Virginia-Carolina  Chemical  Co.,  145  Fed.  291,  where  objection  to 
federal  jurisdiction  is  taken  by  answer,  issue  thereon  should  not  be 
submitted  to  jury  with  other  issues  to  be  determined  by  general  verdict; 
Briggs  V.  Traders'  Co.,  145  Fed.  257,  question  of  federal  jurisdiction 
may  be  raised  in  any  manner;  Woodside  v.  Vasey,  142  Fed.  619,  circuit 
court  has  no  jurisdiction  of  action,  against  directors  of  corporation  to 
enforce  claims  against  corporation  where  claims  assigned  merely  for 
purpose  of  suit  and  no  single  claim  is  within  jurisdictional  amount; 
Turnbull  v.  Boss,  141  Fed.  652,  dismissing  suit  where  evidence  shows 
collusive  transfer  of  subject  matter  of  action  to  give  jurisdiction; 
Pennsylvania  Co.  v.  Bay,  138  Fed.  205,  where  bill  to  enjoin  ticket 
scalping  alleged  value  of  business  sought  to  be  protected  was  $5,000, 
and  answer  alleged  amount  in  controversy  was  less  than  $2,000,  case 
not  dismissed  till  defendant  had  sustained  burden  of  showing  jurisdic- 
tional amount  was  lacking. 

104  U.  S.  228-244,  26  L.  723,  CONNEB  v.  LONG. 

Syl.  2   (X,  160).    Bankruptcy  assignee's  title — Belation  back. 

Approved  in  Northwestern  etc.  Ins.  Co.  y.  Kidder,  162  Ind.  391,  70 
N.  E.  492,  66  L.  B.  A.  89,  where  creditors  of  insolvent  corporation  which 
insured  controlled  claimed   latter  paid  premiums    with    corporation's 
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104  U.  S.  245-2eSl 


fundBi  and  demanded  that  insurer  stop  payment  on  check  given  to  bend- 
ficiarj,  inaurer  could  not  compel  parties  to  interpleada 

104  XJ.  8,  245-252,  26  L,  720,  WALKER  v,  POWERS, 
Sjl  3  (X,  161).  Eqyity— 'Multifariousnesa  of  biR 
Approved  in  Horner-Gaylord  Co,  v.  Miilcr  &  Bennett,  147  Fed.  297, 
in  suit  for  appoiotnient  of  receiver  of  bankrupt  prior  to  adjudication 
for  purpose  of  taking  possession  of  property  fraudulently  conveyed,  not 
multifarious  because  many  transferees  joined;  South  Pcnn,  Oil  Co.  v. 
Calf  Creek  etc,  Co.,  140  Fed.  516,  bill  to  enjoin  prosecution  of  two  ac- 
tioDs  at  law  against  complainant,  wbich  involve  same  indivisible  sub- 
ject  matter^  is  cot  multifarious  because  claims  of  two  plaintiffs  in  such 
actions  arc  separate;  Inman  v.  New  York  etc.  Water  Co.,  131  Fed.  999, 
bill  joining  question  of  ownership  in  corporate  stock  with  request  for  re- 
lief defendant  on  such  ownership  is  multifarious. 

104  tJ.  8.  252-261,  26  L.    765,    THOMPSON    ▼,    ENICKEBBQCKEB 
LIFE  INS.  CO. 

8jh   1    (X,   161).     Insurance — Unpaid  premium  note. 

Approved  in  Parker  ▼,  Knights  Templar  etc.  Co.,  70  Neb.  279,  97 
N.  W.  285^  permanent  waiver  of  conditions  in  policy  as  to  place  of  pay- 
ment  of  premiums  not  shown  by  occasional  indulgences  shown  insured; 
Hagins  v.  Aetna  Life  Ins.  C<).,  72  S.  C.  219,  51  S.  E.  684,  where  acci- 
dent policy  provided  for  payment  of  premiums  by  orders  on  employer 
of  insured  for  earnings  for  particular  period,  where  employee  failed 
to  earn  amount  of  premium  during  period,  he  was  not  entitled  to  notice 
of  nonpayment  before  policy  avoided;  Bessler  v.  Fidelity  etc.  Life  Ins. 
Co.,  110  Tenn.  414,  420,  75  8.  W.  735,  737,  where  premium  note  stated 
that  if  not  paid  at  maturity  policy  void^  failure  to  pay  note  at  maturity 
rendered  policy  void,  though  policy  contained  no  such  provision;  Met- 
ropolitan Life  Ins,  Co.  v.  Bradley,  98  Tex.  232,  82  8.  W.  1031.  68  L.  B. 
A.  509,  New  York  statute  prohibiting  forfeiture  of  life  policies  for 
failure  to  pay  premium  unless  notice  mailed  to  insured  in  state  does  not 
apply  where  insured  lived  in  Texas  and  policy  there  delivered  though 
premiums  and  policy  payable  in  New  York. 

Syl.  2  (X,  162).     Insurance — Nonpayment  of  premiums — Sickness. 
Approved  in  Smith  t.  Sovereigii  Camp,  W,  O.  W.,  179  Mo,  134,  77  S- 
W.  866,  following  rule. 

SyL  3  (X,  162).    Insurance — Time  of  payment  of  essence. 

Approved  in  Supreme  Lodge  K.  of  H,  v.  Jones,  35  Ind.  App.  130, 
69  N.  E.  721,  where  member  of  beneficial  society  failed  to  pay  Feb- 
ruary dues  and  creditor  paid  such  dues  after  bis  death,  and  received 
receipt  therefor^  society  not  estopped  to  declare  forfeiture  for  non- 
payment, it  not  knowing  of  death  at  time  of  receipt;  Graham  v.  Se- 
curity Mut.  Life  Ins.  Co.,  72  N.  J.  L,  303,  62  Ati  683,  holding  forfeit- 
ure for  nonpayment  of  premium  waived  bj  company. 
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8yl.  4  (X,  162).     Insurance — Nonpayment  of  premium — Notice. 

Approved  in  Pacific  Mutual  Life  Ins.  Co.  v.  Galbraith,  115  Tenn.  477, 
91  8.  W.  206,  where  policy  provided  for  forfeiture  for  nonpayment  of 
premiums  and  that  it  was  incontestable  after  two  years,  and  it  waa 
forfeited  for  nonpayment  and  later  reinstated  on  reliance  on  insored'a 
fraudulent  representations,  insurer  could  take  advantage  of  repreaenta* 
tions  within  two  years  of  reinstatement. 

8yl.   5    (X,   163).     Insurance — Parol  agreement  waiving   terms. 

Approved  in  Connecticut  Fire  Ins.  Co.  v.  Buchanan,  141  Fed.  889^ 
891,  applying  rule  where  policy  insured  building  while  ocenpied  aa 
normal  school;  Liverpool  etc.  Ins.  Co.  ▼.  Bichardson  Lumber  Co.,  11 
Old.  624,  626,  69  Pac.  951,  where  policy  provided  for  clear  apace  of 
two  hundred  feet  between  lumber  insured  and  any  mill,  knowledge  of 
agent  of  lack  of  space  uncommunicated  to  company  is  not  waiver. 

Syl.  6   (X,  163).     Insurance — Premiums — Usage. 

Approved  in  Taylor  v.  Provident  Sav.  Life  Assur.  Soc.,  134  Fed.  934, 
where  five  year  policy  provided  for  payment  of  yearly  premium  in  ad- 
vance on  certain  day  and  thirty-day  grace  allowed  for  payment,  and 
insured  died  within  thirty  days  after  premium  due  and  premium  ten- 
dered by  his  representative,  policy  not  forfeited. 

Syl.  10   (X,  164).    Insurance — Waiver  of  Conditions. 
Approved  in  Gish  v.  Insurance  Co.  of  North  America,  16  Okl.  78, 
79,  87  Pac.  875,  determining  whether  adjuster  waived  "iron-safe  clause.'^ 

104  U.  8.  261270,  26  L.  732,  HALE  v.  FINCH. 
''X.  Syl.  3  (X,  164).     Sales — Conditions  and  covenants. 

Distinguished  in  Amalgamated  Gum  Co.  v.  Casein  Co.  of  America, 
i6  Fed.  911,  construing  contract  whereby  manufacturer  of  patented 
aru^  agreed  to  sell  to  defendant  aa  sole  customer  if  latter  took  speci- 
fied quantities,  as  not  binding  defendant  to  take  such  quantities; 
Barker^.  Pullman  Co.,  134  Fed.  71,  67  C.  C.  A.  196,  where  contract 
between  insurance  company  and  car  company  provided  that  insurance 
company  agreed  on  expiration  of  car  company's  policies  to  renew  same, 
car  company  not,  bound  to  take  insurance  though  agreement  signed  by 
both  parties. 

104  U.  8.  271-279,  26  L.  742,  NATIONAL  BANK  v.  JOHNSON. 
Syl.  1  (X,  165).     Purchase  of  note  by  bank — Discount. 
Approved  in  Morris  v.  Third  Nat.  Bank,  142  Fed.  31,  following  rule. 

Syl.  3  (X,  165).    Usury  by  national  bank. 

Approved  in  Daggs  v.  Phoenix  Nat.  Bank,  5  Ariz.  418,  53  Pac 
204,  national  bank  in  Arizona  may  charge  any  rate  of  interest  which 
may  be  agreed  on* 
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^ 


104  U,  S.  279-291,  26  L.  735,  BELK  v.  MEAGER. 

SyL  1  (X,  165).     Mines — Relocation — AsaesBment  work. 

Approved  in  Pro\idence  Gold  Min,  Co.  v.  Burke,  6  Ariz*  333,  57 
Pac.  644,  burden  is  on  second  locator  to  show  prior  location  for- 
feited by  failure  to  do  assessment  work;  Jordan  v,  Dnke,  6  Ariz;, 
70,  53  Pac.  201^  where  locators  did  no  work  till  December  31st,  and 
aucceeding  six  days,  and  then  abandoned  claim  without  performing 
all  statutory  work,  parties  locating  on  first  of  year  acquired  no 
rights-  Worthen  v.  Sid  way,  72  Ark.  226,  79  S.  W.  781,  fftilure  to 
perform  annual  work  is  of  no  avail  to  defeat  claim  where  work  re- 
aumed  before  third  person  made  valid  location;  Field  v.  Tanner,  32 
Colo.  285,  75  Pac,  919,  filing  of  notice  of  enlistment  and  desire  to 
hold  claim  by  volunteers  in  Spanish  war  is  equivalent  to  actual  per- 
formance of  assessment  work  so  as  to  revive  claimant's  rightfi  for- 
feited by  failure  to  do  assessment  work  for  preceding  year. 

Syl,  3  (Xj  166)*  Mines — Actual  poasession  of  locator — Abandon* 
ment. 

Approved  in  Porter  v.  Tonopab  etc.  Dev.  Co.,  133  Fed,  758,  f olJow- 
ing  rule,'  Zerres  v.  Vanina,  150  Fed.  665,  566,  relocator  cannot  main- 
tain ejectment  against  original  locator  or  his  grantees  on  ground 
thai  first  location  was  void  for  failure  to  record  claim  as  provided 
by  statute;  Eeed  v*  Munn,  148  Fed.  757,  purchaser  from  locator 
of  mining  claim  has  prior  equity  over  claimant  of  prior  equitable 
interest;  Malone  \\  Jackson,  137  Fed.  880,  881,  70  C,  C,  A.  216,  where 
claim  located  on  December  6,  1898,  it  was  not  subject  to  relocation 
for  locator ^a  failure  to  do  work  until  after  December  31,  1899; 
Zerrea  v,  Vanina,  134  Fed,  614,  618,  under  Comp.  Laws  Nev.  1900, 
I  210,  providing  for  recordation  of  mining  claim  within  ninety* 
days  of  posting  location  notice,  failure  to  record  did  not  forfeit 
locator's  rights;  Willitt  v.  Baker,  133  Fed.  946,  947,  where  locator* 
were  at  work  on  December  Slst,  and  left  tools  that  night  intending 
to  return  in  morning,  which  they  did,  one  relocating  during  night 
acquired  no  rights;  Last  Chance  Min.  Co.  v.  Bunker  Hill  etc.  Co.^ 
131  Fed.  5B5j  66  C.  C.  A.  299,  locator  of  another  claim  on  same 
vein  within  fifteen  days  required  by  Idaho  statute  for  recordation 
of  location  notice,  with  knowledge  of  prior  claim,  and  that  owner 
was  in  possession,  acquired  no  rights  in  conflict  with  older  claim; 
Loeser  v,  Gardiner,  1  Alaska,  648,  where  one  located  claim  on  Jan- 
uary 6,  1899,  no  location  could  be  made  prior  to  December  31,  1900, 
for  failure  to  do  assessment  work;  Tyee  Con  sol.  Min.  Co.  v*  Langstedt, 
1  Alaska,  449,  mining  locator  may  bring  ejectment  against  rival 
claimant;  Hickey  v.  Anaconda  Copper  Min.  Co.,  33  Mont.  64,  81  Pac. 
811,  where  declaratory  statement  filed  in  support  of  mining  claim 
was  void,  patent  subsequently  issued  did  not  by  relation  give  valid' 
ity  to  location  at  date  antecedent  to  application  for  patent;  dis- 
lanting  opinion  in  Dwinnell  v.  Dyer^  145  CaL  29,  30,  7S  Pac«  250| 
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majority  holding  where  locators  took  necessary  steps  to  make  valid 
location  under  federal  law  bat  failed  to  comply  with  Stat.  1897,  p. 
214y  and  were  in  possession  when  statute  repealed,  loeation  was 
valid;  Adams  ▼.  Couch,  1  Okl.  38,  26  Pac  1016,  arguendo. 

Distinguished  in  Dwinnell  ▼.  Dyer,  145  Cal.  20,  78  Pae.  253,  where 
locators  took  steps  necessary  to  make  valid  location  nnder  federal 
laws,  but  failed  to  comply  with  Stat.  1897,  p.  214,  and  were  in  pos- 
session when  statute  was  repealed,  it  was  valid  location;  Bebeeea. 
Gold  Min.  Co.  ▼.  Bryant,  31  Colo.  123,  126,  102  Am.  St.  Bep.  17,  71 
Pac.  1111,  1112,  where  strip  indnded  in  location  certificate  of  C.  claim 
was  excluded  when  patent  issued  and  adjoining  locators  included  it 
in  their  application  and  received  final  certificate  therefor,  and  later 
land  office  excluded  it  from  records  without  notice  subsequent  lo- 
cator  acquired   no  title. 

Syl.  4  (X,  167).    Mines — Belocation  on  existing  location. 

Approved  in  Sullivan  v.  Sharp,  33  Colo.  348,  80  Pae.  1054,  and 
Peoria  etc.  Min.  Co.  v.  Turner,  20  Colo.  App.  479,  79  Pae.  917,  both 
following  rule;  Dufresne  v.  Northern  Light  Min.  Co.,  2  Alaska, 
593,  595,  597,  599,  where  senior  valid  placer  location  overlapped  by 
junior  location,  and  overlap  abandoned  by  senior  locator,  aban- 
doned portion  is  subject  to  relocation;  Providence  Gold  Min.  Co.  v. 
Burke,  6  Aris.  333,  57  Pac  644,  recital  in  location  notice  that  it  is 
relocation  of  another  mining  claim  is  implied  admission  of  validity 
of  former  location;  Jordan  v.  Duke,  4  Ariz.  282,  36  Pac.  897,  holding 
erroneous  instruction  that  if  mining  ground  not  within  valid  loeation 
or  not  in  actual  possession  of  one  entitled  thereto,  location  was  valid; 
Heine  v.  Both,  2  Alaska,  424,  mining  location  conflicting  with  prior 
homestead  entry  is  void;  Thompson  v.  Burk,  2  Alaska,  254,  where 
defendant  located  placer  claim,  but  made  no  discovery,  and  plaintiff 
made  subsequent  relocation,  and  thereafter  contracted  with  defendant 
to  dig  discovery  shaft  for  him,  and  he  discovered  gold,  discovery 
inured  to  defendant's  location;  dissenting  opinion  to  Bonanza  etc. 
Min.  Co.  v.  Golden  Head  Min.  Co.,  29  Utah,  180,  80  Pac.  743,  majority 
holding  claim  not  located  at  time  of  subsequent  location;  Thompson 
V.  Allen,  1  Alaska,  639,  arguendo. 

Syl.  2  (X,  1G6).     Mining  claim  salable  property. 

Approved  in  Worthen  v.  Sidway,  72  Ark.  225,  79  S.  W.  781,  and 
Copper  River  Min.  Co.  v.  McClellan,  2  Alaska,  143,  both  following 
rule;  Clipper  Min.  Co.  v.  Eli  Min.  etc.  Co.,  194  U.  S.  226,  48  L.  950, 
24  Sup.  Ct.  632,  entry  on  prior  valid  placer  location  for  purpose  of 
prospecting  for  unknown  lodes  initiates  no  title  to  lode  claims  thus 
located  within  boundaries  of  placer  claim;  O 'Council  v.  Pinnacle 
CLold  Mines  Co^  140  Fed.  855.  affirming  131  Fed.  110,  and  holding 
^Bsessory  ngbt  of  locator  of  unpatented  mining  claim  passes  to  heirs 
)?r  '^BH^eut,  and  his  rights  may  be  administered  on  and  sold  as 
stner  property  by  administrator;  dissenting  opinion  in  Lily  Min.  Co. 
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▼.  Kellogg,  27  Utah,  123,  74  Fac,  522,  majority  holding  in  action 
to  determine  right  of  possession  to  mining  claim  arising  out  of  laod 
office  proceedings,  state  statutes  regulating  actions  for  recovery  of 
realty  are  inappHtrsble;  Montague  v.  Labay,  2  Alaska^  576,  577,  fol- 
lowing rule;  Creede  etc.  Milling  Co.  v.  Uinta  Tunnel  etc.  Co.,  196 
U.  B.  346,  49  L.  507,  25  Sup.  Ct,  266,  entry  of  lode  claim  followed 
by  patent  does  not  preclude  owner  of  tunnel  site  located  across  lode, 
who  claims  location  prior  to  discovery  in  lode,  from  showing  order 
of  steps  taken  to  perfect  lode  location;  Hickey  v.  Anaconda  Copper 
Min.  Co.,  33  Mont.  63,  81  Pac.  811,  applying  rule  in  determining 
priority  of  location  where  extralateral  mining  rights  involved;  Wright 
▼.  Lyons,  45  Or.  172,  77  Pac.  82,  where  lode  locators  omitted  center 
end  posts  and  did  not  attach  to  copy  of  location  notice  filed  for 
record,  an  affidavit  of  proof  of  work  as  required  by  statute,  omis- 
sions are  fatal;  Reiner  v.  Schroder,  146  Cal.  418,  80  Pac.  519,  and 
dissenting  opinion  in  Sproat  v.  Durland,  2  Okl.  57,  35  Pac*  889,  both 
arguendo.     See  104  Am.  St.  Bep.  688,  note. 

Distinguished   in   Goldberg  t*  Bruschi,  146   Cal*   713,   81   Fae.   25, 

where  defendant  did  no  work  on  mining  claim  after  its  location,  its 
mere  possession  cannot  prevent  relocation. 

(X,  165.)  Miscellaneous.  Cited  in  Butte  City  Water  Co.  v,  Baker» 
196  U.  B.  124,  49  L.  411,  25  Sup.  Ct,  211,  recognizing  validity  of 
state  mining  laws. 

104  U.  8.  291-300,  26  I.,  745,  GILES  v.  LITTLE. 

Syl.  1    (X,   169).     Willi — ^Xntent — Surrounding   circumstances. 

Approved  in  Anderson  v.  Meaainger,  146  Fed.  938,  construing  will 
declaring  that  if  either  of  two  sons  died  without  lineal  descendants, 
survivor  should  take  his  estate,  and  if  survivor  died  without  lineal 
descendants,  one-half  of  decedent's  original  portion,  as  well  as  half 
of  survivorship  portion,  should  go  to  one  of  testator's  brothers,  and 
other  half  to  his  other  brothers  and  sisters. 

Byl.  2   (X,  169).     Devise  with  power  to  sell. 

Distinguished  in  Widows'  Home  v.  Lippardt,  70  Ohio,  28^,  71  N.  E. 
774,  will  devising  estate  to  widow  with  power  to  dispose  of  as  she 
sees  6t  and  after  her  death  what  remains  to  be  distributed  in  desig- 
nated manner,  gives  widow  right  to  convey  fee. 

Syl.    3    (X,   169).     Life    tenant's    power   to    dispose. 

Approved  in  Dickey  v.  Barnstable,  122  Iowa,  579,  98  N.  W.  370, 
where  power  granted  to  life  tenant  to  convey  fee  and  invest  proceeda 
for  herself  for  life,  remainder  to  daughter,  discretion  not  interfered 
with  in  absence  of  fraud;  Parks  v.  Robinson,  138  N,  C.  273,  50  S.  E. 
650,  devise  to  wife  during  ber  life  and  at  her  disposal  gives  widow 
ri^ht  to  couvejT  fe&> 
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104  U.  8.  303310,  26  L,  769,  LIBBY  ▼.  HOPKINa 

Syl.  1  (X,  171).    Bankruptcy— Setoff  of  credits. 

Approved  in  Western  Tie  etc.  Co.  ▼.  Brown,  196  XT.  8.  510,  49  L. 
574,  25  Sup.  Ct.  339,  sum  retained  by  corporation  creditor,  with 
knowledge  of  debtor's  insolvency,  within  four  months  of  bankruptcy, 
which  was  owing  bankrupt  under  agreement  whereby  corporation 
in  paying  employees  was  to  deduct  amounts  due  from  employees  to 
bankrupt,  cannot  be  set  off  by  creditor  in  proving  daim  against  bank- 
rupt; In  re  Becker,  139  Fed.  367,  against  claim  of  landlord  for  rent 
under  lease  to  bankrupt,  unliquidated  claim  for  damages  in  favor  of 
bankrupt  arising  dependently  of  lease  cannot  be  set  off. 

Syl.  3  (X,  171).    Bankruptcy— Setoffs. 

Approved  in  Smith  v.  Perry,  197  Mo.  452,  95  8.  W.  340,  when 
estate  of  cestui  que  trust  was  insolvent,  trustee's  estate  in  action  for 
accounting,  in  absence  of  fraud,  could  set  off  in  equity  claims  held  bj 
trustee  individually  against  cestui  que  trust. 

104  U.  S.  310-319,  26  L.  749,  PICKEBING  ▼.  McCULLOUGH. 

Syl.  1  (X,  172).    Patents — Combination  of  old  devices. 

Approved  in  Van  Epps  v.  United  Box  Board  etc.  Co.,  143  Fed.  874, 
Victory  patent  No.  417,451,  for  pulp-screening  machine  not  antici- 
pated; American  Choc.  Mach.  Co.  v.  Helmstetter,  142  Fed.  980,  Holmes 
patent  No.  492,205,  for  chocolate-dipping  machine,  not  infringed  by 
machine  of  Weeks  patent  No.  634,633;  Louden  Mach.  Co.  ▼.  Janes- 
ville  etc.  Tool  Co.,  141  Fed.  979,  upholding  Louden  patent  No.  444,546, 
for  hay  sling;  Johnson  v.  Foos  Mfg.  Co.,  141  Fed.  87,  holding  void 
Johnson  patents  Nos.  654,550  and  506,268,  for  apparatus  for  separat- 
ing cotton-seed  and  hulls;  Dodge  Coal  Storage  Co.  v.  New  York  etc. 
R.  B.  Co.,  139  Fed.  985,  986,  987,  holding  void  Piez  &  Beaumont 
patents  Nos.  668,960,  688,111,  for  improvements  in  storage  apparatus; 
Pennsylvania  Globe  Gaslight  Co.  v.  Best,  137  Fed.  942,  upholding 
Campbell  patent  No.  447,757,  for  improvement  in  incandescent  burn- 
ers; Voigbtmann  v.  Weis  &  Bidge  Cornice  Co.,  133  Fed.  300,  holding 
void  Voigbtmann  patent  No.  600,186,  for  improvement  in  fire-proof 
windows;  Voigbtmann  v.  Perkinson,  133  Fed.  835,  holding  void  Voigbt- 
mann patent  No.  600,180,  for  fire-proof  window;  Timolat  v.  Phila- 
delphia Pneumatic  Tool  Co.,  131  Fed.  261,  upholding  Moffet  patent 
No.  369,120,  for  portable  drilling  machine;  Thomson-Houston  El.  Co. 
V.  Ohio  Brass  Co.,  129  Fed.  379,  upholding  Van  Depoeli  patent  No. 
394,039,  for  insulated  turn  buckle. 

104  U.  S.  319-321,  26  L.  740,  SAGE  v.  WYNCOOP. 

Syl.  1  (X,  174).  Bankruptcy — Evidence  as  to  preference  by  in- 
solvent. 

Approved  in  Wright  v.  Cotten,  140  N.  C.  8,  52  S.  E.  143,  knowledge 
of  son  who  acted  as  father's  financial  agent  that  bankrupt  was  i&- 
solvent  was  knowledge  of  father  in  receiving  preference. 
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104  XT.  S.  322-329,  26  L.  752,  COLLINS  v;  EELEY.  * 

SyL  1  (X,  175).    Special  verdict  defl3i«d. 

Approved  in  Wiae?  v,  Lawler,  7  Ariz*  183,  62  Pac*  700,  on  equity^ 
appeal  findings  of  court  are  coBcluaive. 

104  U.  8.  333*339,  26  U  755,  EGBERT  y,  LIPPMANN, 

Bjh  1  (X,  176).     PatentB— Prior  uso. 

Bistingidshed  in  Bryce  Broa.  Co.  t.  Seneca  GiasB  Co.^  140  Fed. 
173,  holding  Schrader  patent  Ko.  592,920,  for  engraving  machine 
for  etching  gtasaware. 

8yL  2  (X,  176),    PatentB — Soffidency  of  prior  use. 

Approved  in  National  Phonograph  Co.  v>  Lambert  &  Co.^  142  Ped. 
166,  Edison  patent  No.  713,209,  for  process  of  duplicating  pbono- 
grams  is  void,  having  beeo  uaed  by  patentee  and  employees  for  more 
than  nine  years  prior  to  application;  American  Featherbone  Co.  v. 
W&rren  Featberbone  Co.,  141  Fed.  658,  holding  void  Warren  &  Holden 
patent  No.  559,827  for  process  for  manufacturing  featherbone;  Jenner 
▼,  Bowen,  139  Fed.  560,  where  inventor  of  bottle-wrapping  machine 
•et  up  one  for  customer,  who  paid  for  it  and  used  it  commercially  for 
more  tban  two  years  prior  to  patent,  there  is  prior  use;  Bradley  v. 
Eeeles,  138  Fed.  914,  915,  holding  void  Hannan  reissue  No.  11,260 
for  improvements  in  thill-couplings;  Eastman  v.  Mayor  etc.  of  N.  Y., 
134  Fed.  S5S,  69  C.  C.  A.  628,  holding  void  Knibbs  patent  no.  42,920^ 
for  improvement  in  fire-engine  pumps. 

8yl*  3  (X,  177).     Patents — Experimental  uses. 

Approved  in  Victor  Talking  Mach,  Co.  v,  American  Graph.  Co., 
140  Fed»  864,  where  inventor  of  Berliner  patent  No.  534,543,  for  im- 
provement in  talking  maehineB,  used  macbine  and-  delivered  lecture 
in  relation  thereto  to  audience  more  than  two  years  prior  to  patentee, 
there  was  no  prior  use. 

104  TJ.  8.  340-344,  26  L.  821.  WORLEY  v.  LOKER  TOBACCO  CO. 

8yl.  1  (X,  177).     Patenta— Public  use. 

Approved  in  National  Phonograph  Co.  v.  Lambert  &  Co.,  142  Fed. 
166,  Edison  patent  No.  713,209,  for  process  of  duplicating  phonograms, 
is  void,  having  been  used  by  patentee  and  employees  for  more  than 
nine  years  prior  to  application;  Bradley  v.  Eccles,  138  Fed.  914,  hold- 
ing void  Hannan  reissue  No.  11,260,  for  improvements  in  thillcoup- 
linga;  Eastman  v.  Mayor  etc,  of  N.  Y.,  134  Fed.  858,  69  C.  C.  A.  628, 
holding  void  Knibbs  patent  No.  42,920,  for  improvement  in  fire-engine 
pumpa. 

(X,  177.)  Miscellaneout.  Cited  in  Drewson  v.  Hartje  etc.  Co.^  131 
Fed.  738,  65  C.  C.  A.  548,  date  of  letters  patent  ia  prima  facie  date  of 
application^ 

if 
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104  XJ.  8.  350-356,  26  L.  783,  MILLEB  ▼.  BBIDGEPOBT  BBASS  GO. 

Syl.  1  (X,  178).    Patent  reissue — Same  as  originaL 

Approved  in  Bawson  etc  Mfg.  Co.  v.  Hunt  Co.,  147  Fed.  240,  where 
drawings  and  description  of  Norris  reissue  No.  12,085,  for  dutch 
mechanism  are  identical  with  those  of  original,  validity  of  claims  of 
original  repeated  and  separately  stated  in  reissue  not  affected  by 
invalidity  of  other  claims;  Cleveland  Foundry  Co.  v.  Detroit  Vapor 
Stove  Co.,  131  Fed.  751,  holding  void  Jeavons  patent  No.  475,401,  for 
oil  burner. 

Distinguished  in  Victor  Talking  Mach.  Co.  ▼.  American  Graph.  Co., 
140  Fed.  865,  upholding  Berliner  patent  No.  534,543  for  improvements 
in  talking  machines. 

Syl.  2  (X,  181).    Patents — ^Time  for  reissae  application. 

Approved  in  Milloy  Elec  Co.  ▼.  Thompson-Houston  Elec  Co.,  14& 
Fed.  846,  Van  Depoele  reissue  No.  11,872  for  traveling  contract  for 
electric  railways  is  void  because  application  made  more  than  seven 
years  after  issuance  of  original  and  more  than  three  years  after  it 
had  been  declared  void;  Fitch  ▼.  Spang,  140  Fed.  294,  arguendo. 

104  U.  S.  356-385,  26  L.  786,  JAMES  v.  CAMPBELL. 

Syl.  1  (X,  183).    Patents — Use  by  government. 

Approved  in  dissenting  opinion  in  International  Postal  Supply  Co. 
V.  Bruce,  194  U.  S.  607,  608,  48  L.  1137,  1138,  24  Sup.  Ct.  820, 
majority  holding  inability  to  make  United  States  party  defeats  right 
of  patentee  for  improvement  in  stamp-canceling  machine  to  enjoin 
use  by  postmaster  of  infringing  machines  of  which  United  States  is 
lessee. 

Syl.  4  (X,  184).    Patents — Reissue  expanding  claim. 

Approved  in  National  Elec.  Sig.  Co.  v.  De  Forest  Wireless  TeL 
Co.,  140  Fed.  453,  Fessenden  reissue  No.  12,115,  for  receiver  for  electro 
magnetic  waves,  not  covered  by  prior  patent  No.  706,744  to  same  in- 
ventor; Williams  Calk  Co.  v.  Neverslip  Mfg.  Co.,  136  Fed.  212,  holding 
void  Williams  patent  No.  666,583,  for  horseshoe  calk. 

Syl.  6  (X,  186).    Patents — Omissions  from  claim. 

Approved  in  Davis  etc.  Drill  Co.  v.  Plunger  Elev.  Co.,  135  Fed.  120, 
Davis  patents  Nos.  694,534  and  694,535  for  rock-boring  machine  and 
apparatus,  anticipated  by  prior  patent  No.  555,640,  to  same  inventor; 
Cleveland  Foundry  Co.  v.  Detroit  Vapor  Stove  Co.,  131  Fed.  744, 
holding  void  Jeavous  patent  No.  475,401,  claim  5,  for  oil-burner. 

Distinguished  in  Victor  Talking  Mach.  Co.  v.  American  Graph.  Co., 
140  Fed.  865,  upholding  Berliner  patent  No.  534,543,  for  improve- 
ments in  talking-machines. 
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1<M  U,  S.  386-407,  26  L.  757,  DAVIS  v.  OALNES, 

SyL  2  (X,  187).    Probate  aale  ia  in  rem. 

Approved  in  Clark  v.  Bossier,  10  Idaho,  359,  78  Pac»  360|  probata 
court  sale  is  not  collaterally  attackable. 

104  U.  B.  407-410,  26  L.  823,  HYDE  v.  RUBLE. 

Syl.  1  (X,  188).    Removal — Separable  controversy. 

Approved  in  O 'Conor  v,  Texas,  202  U.  S,  507,  50  L.  1126,  20  Sup. 
Ct,  726t  alien  nonresident  cannot  remove  state  action;  Manufacturers* 
Com.  Co,  V.  Brown  Alaska  Co.,  148  Fed.  310,  where  maker  and  ia- 
dorsers  of  not©  are  sued  jointly,  action  may  be  renioved  by  any  de* 
f  endant  who  could  have  removed  if  aoed  alone^  irrespective  of  citizen- 
ship  of  codefendantBj  Cella  v.  Brown,  136  Fed.  445,  where  citizen  of 
Missouri  sued  A  to  avoid  railroad  reorganization  contract,  and  for 
specific  performance  of  A's  contract  to  convey  pledged  securities  of 
railroads,  and  bill  alJeged  codefendant  through  wbom  transaction  was 
to  be  carried  out  insisted  on  invalid  conditions,  complainant  could 
remove,  thoiigh  codefendant  was  citizen  of  same  state;  Boatmen's 
Bank  V.  Fritzlen,  135  Fed.  663,  68  C.  C.  A,  288,  suit  to  avoid  prior 
mortgage  and  to  foreclose  junior  mortgage  involves  aeparable  coatro- 
versy;  Lathrop  etc.  Co.  v.  Pittsburg  etc.  B.  Co,,  135  Fed,  620,  where 
in  action  against  railroad  and  construction  company  for  services  cit- 
izenship of  latter  only  was  diverse,  and  it  acted  as  agent  for  railroad^ 
action  not  removable;  Miller  v,  Clittord,  133  Fed.  884,  67  C.  C.  A* 
52,  equity  suit  on  behalf  of  all  creditors  of  Colorado  bank  to  enforce 
stockholder's  liability  under  Colorado  statute  cannot  be  removed  by 
single  stockholder;  Groel  v.  United  Elec,  Co.,  132  Fed  254,  in  auit  by 
stockholder  in  own  name  on  right  of  action  in  corporation,  latter  ia 
iailispe naable  party,  and  for  purpose  of  federal  jurisdiction  is  aligned 
with  defendant  when  its  oiBcers  are  opposed  to  object  sought  by  plain- 
tiff  and  with  plaintiCF  when  opposition  not  shown. 

104  U.  S.  410-418,  26  L.  797,  BRONSON  v.  SCHULTEN, 
Syl.  1  (X,  191).  Control  of  judgment  during  term. 
Approved  in  Gagnon  v.  United  Statea,  193  U.  S.  456,  49  L.  747, 
24  Sup,  Ct.  510,  judgment  of  naturalization  never  recorded  or  record 
of  which  is  lost  cannot  be  entered  by  law  court  nunc  pro  tunc  thirty- 
three  years  after  rendition;  O'Connor  v,  O'Connor,  142  Fed.  450, 
federal  court  cannot  vacate  judgment  at  law  rendered  at  previous 
term;  King  v.  Davis,  137  Fed,  227,  federal  law  court  cannot  vacate 
judgment  of  former  term  founded  on  false  but  apparently  valid 
return  of  service  of  process;  King  v.  Davis,  137  Fed.  218,  default 
judgment  in  ejectment  recovered  in  federal  law  court  at  former  term 
cannot  be  vacated  for  fraud  in  procurement;  United  States  y.  Pour 
Lorgnette  Holdera,  132  Fed.  565,  judgmrnt  of  forfeiture  against  mer- 
chandise for  attempt  to  defraud  customs  laws  cannot  be  vacated  after 
term   to   permit   importer   to    defend   on   ground  of   irregularities   in 
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procedure;  Fisher  ▼.  Fisher,  114  Mo.  App.  633,  90  8.  W.  415,  where 
defendant  was  guilty  of  no  negligence  in  making  defense,  but  eonrt 
misled  into  entering  judgment  against  her  by  default,  court  could 
after  term  set  aside  judgment  on  motion;  Livesley  v.  Johnston,  47  Or. 
196,  82  Pae.  855,  supreme  court  may,  at  any  time  during  term  at 
which  appeal  dismissed  as  to  one  of  parties  under  stipulation  entered 
into  by  mistake,  recall  mandate  after  it  has  been  transmitted  to  trial 
court;  Banks  ▼.  Wilson,  1  Alaska,  244,  refusing  to  vacate  nonsuit; 
Matter  of  Guardianship  of  Zeckendorf,  7  Ariz.  330,  64  Pac.  493, 
upholding  refusal  to  vacate  judgment  on  motion  made  after  term  at 
which  it  was  entered;  Ooldreyer  v.  Cronan,  76  Conn.  116,  55  Atl. 
595,  where  after  trial  judge  filed  memorandum  reciting  judgment  for 
plaintiff  for  $300,  and  after  term  formal  judgment  entered  for  plain- 
tiff for  $400,  judge  entering  finding  that  he  had  accidentally  omitted 
to  add  the  interest,  court  could  not  correct  mistake  after  term;  dis- 
senting opinion  in  State  ▼.  Marsh,  134  N.  C.  201,  47  8.  E.  12,  67 
L.  B.  A.  179,  majority  holding  where  conviction  of  rape  reversed  be- 
cause indictment  in  record  failed  to  show  want  of  consent,  but  such 
allegation  omitted  from  printed  record  by  misprision  of  clerk,  supreme 
court  after  term  could  grant  certiorari  to  correct  record. 

Syl.  2  (X,  193).    Writ  of  error  coram  nobis — Judgment. 

Approved  in  Ex  parte  Peeke,  144  Fed.  1020,  where  one  found  gniltj' 
on  five  counts  of  indictment  under  Bev.  St.,  §  5440,  and  was  given 
•ingle  sentence  of  five  years,  and  statute  prescribed  maximum  of  twa 
years,  court  may  correct  judgment. 

Syl.  3  (X,  193).    Federal  courts — State  practice. 

Approved  in  King  v.  Davis,  137  Fed.  215,  finding  of  fact  by  trial 
court  that  defendant  in  ejectment  had  no  notice  of  application  to 
amend  declaration  does  not  authorize  vacation  of  final  judgment. 

104  U.  S.  419,  26  L.  824,  CUMMINGS  v.  JONES. 

Syl.  1  (X,  194).     Error  to  state  court — ^Limitations. 

Approved  in  Cresap  v.  Cresap,  54  W.  Va.  584,  46  S.  E.  584,  date 
of  decree  as  shown  by  record  marks  time  from  which  state  of  limi- 
tations governing  appeal  from  it  commences  to  run. 

104  U.  S.  420-427,  26  L.  800,  QUINBY  ▼.  CONLAN. 

Syl.  5  (X,  195).     Conclusiveness  of  land  decisions. 

Approved  in  Hartwell  v.  Havighorst,  196  U.  S!  635,  49  L.  629,  25 
Sup.  Ct.  793,  Peyton  v.  Desmond,  129  Fed.  9,  63  C.  C.  A.  651,  Adams 
V.  Couch,  16  Okl.  40,  26  Pac.  1016,  and  Paine  v.  Foster,  9  Okl.  228, 
254,  263,  264,  53  Pac.  113,  122,  60  Pac.  25,  all  following  rule;  Miller 
w,  Margerie,  149  Fed.  697,  applying  rule  in  suit  to  set  aside  deed  by 
Alaska  townsite  trustee  for  fraud;  Cagle  v.  Dunham,  14  Okl.  615,  78 
Pac  562,  refusing  to  set  aside  land  department  decision  rendered  oa 
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full  hearing,  on  anegation  that  perjury  committed  nt  bearing  before 
department  J  Estes  v.  Timmona,  12  Ok!.  544,  7^  Pac»  305,  sustaining 
demurrer  to  petitioD  based  on  alleged  fraud  of  defendant  in  proofs 
aubmitted  bj  him  to  land  oifice  receiver;  Parker  v.  Lynch,  7  OkL 
650,  661,  56  Pac.  lOSS,  1092,  fact  that  one  offered  contest  against 
b^jmestead  entry  which  wai  rejected  by  Land  Department  gives  no 
right  of  action  to  sue  to  declare  patentee,  who  was  entry  man  at  time 
of  contest,  trustee  for  use  of  plaintiff;  Thornton  v.  Peery,  7  OkL  447, 
54  Pac.  651,  refusing  to  consider  allegation  that  testimony  given  in 
contest  before  Land  Department  does  not  prove  abandonment  of  claim; 
Cummings  v.  McDermid,  4  OkL  280,  44  Pac,  27S,  holding  insufficient 
allegations  of  fraud  in  petition  to  set  aside  award  of  townsite  trus- 
tees; King  V*  Thompson,  3  Okl-  647,  39  Pac.  467,  holding  insufficient 
petition  seeking  to  charge  holder  of  legal  title  as  trustee  for  lot 
awarded  by  town  site  board  which  fails  to  show  frnud  pr  act  tend  on 
board  by  prevailing  party  and  fails  to  set  out  findings  on  whieh  board 
made  award. 

104  U.  S.  441,  442,  26  L.  765,  VTGEL  v.  HOPP, 

8yL  1  (Xf  199).    Equity-^Answer  responsive  to  bilL 

Approved  in  Ford  v.  Taylor,  137  Fed.  161,  applying  rule  to  bill  for 

appointment  of  receiver. 

104  V.  E,  444-449,  26  L.  825,  WELLS  v.  NICKLES. 

SyL  1  (X,  20U)«     Land  Department  special  agents. 

Approved  in  United  States  v.  Schlierholz,  137  Fed,  619,  special  agent 
of  Land  Department  appointed  under  Appropriation  Act  June  4,  1897, 
js  not  officer  of  United  States  within  Bev,  St,  g  5481,  punishing  ex< 
tort  ion. 


104  U.  S.  450-462,  26  L-  827,  HA  WES  v.  OAKLAND, 

SyL  1  (X,  200).  Stockholder's  suit  on  behalf  of  corporation* 
Approved  in  Dawson  v,  Columbia  Avenue  etc.  Trust  Co.,  197  U.  8. 
181,  49  L.  716,  25  Sup.  Ct.  420,  denying  federal  Jurisdiction  over 
suit  against  city  by  mortgagee  of  water  company  to  enforce  city's 
contract  with  company  where  there  is  no  diversity  of  citizenship  be- 
tween city  and  company,  and  interi^sts  of  latter  and  mortgagee  are 
I  not  antagonistic;  Doctor  v.  Hnrrington,  196  U.  S.  588,  49  L.  GIO,  25 
Sup.  Ct.  355,  fact  that  ultimate  interest  of  corporation  defendant 
may  be  same  as  that  of  complaining  stockholders  does  not  require  that 
corporation  be  aligned  with  complainant  for  purpose  of  federal  juris* 
diction  where  bill  alleges  corporation  controlled  by  persons  antag- 
onistic to  complainants;  Macon  etc.  R.  Co,  v,  Shniler,  141  Fed.  590, 
591.  minority  stockholder  cannot  sue  to  sot  aside  executed  sale  of 
assets  of  corporation  by  pledgee  under  pledge  where  directors  not 
alleged   to   disapprove   sale   or   that   they   would   not   ratify   it;   Kem- 
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state  as  defendants,  sued  employees  in  state  court  to  enjoin  strike, 
and  pending  suit  nonresident  stockholders  made  demand  on  officers 
to  sue  in  federal  coart,  and  on  refusal,  themselves  sued  therein,  fed- 
eral court  had  no  jurisdiction;  Columbia  Nat.  Sand  Dredging  Co.  v. 
Washed  etc.  Dredging  Co.,  136  Fed.  712,  where  stockholder's  bill  shows 
that  directors  of  corporation  own  majority  of  stock  and  that  thej 
are  mismanaging  corporation  and  diverting  funds  and  income  to  them- 
selves, demand  on  corporation  not  necessary  to  suit;  Bowling  Green 
Trust  Co.  ▼.  Virginia  etc.  B.  Co.,  132  Fed.  923,  denying  right  of  bond- 
holders to  intervene  in  suit  by  trustee  to  foreclose  railroad  mortgage; 
Maeder  v.  Buffalo  Bill's  Wild  West  Co.,  132  Fed.  284,  stockholder 
eannot  sue  corporation  and  directors  to  compel  declaration  of  dividend 
where  no  application  made  to  directors  or  not  shown  that  application 
would  not  be  considered;  Ide  v.  Bascomb,  18  Colo.  App.  424,  72  Pac. 
65,  where  persons  pretending  to  act  as  directors  of  corporation 
authorized  note  to  one  of  their  number,  stockholders  cannot  main- 
tain suit  to  cancel  judgment  on  note  where  directors  not  asked 
to  bring  suit;  Smith  v.  Bulkley,  18  Colo.  App.  231,  70  Pac.  959,  fact  that 
corporation  enjoined  from  suing  to  prevent  sale  under  its  trust  deed 
does  not  authorize  stockholder  to  enjoin  sale  on  ground  that  mortgage 
ultra  vires,  where  no  fraud  or  refusal  of  directors  to  dissolve  injunc- 
tion alleged;  Bond  v.  Gray  Imp.  Co.,  102  Md.  433,  62  Atl.  828, 
minority  stockholders  in  corporation  whose  property  sold  on  fore- 
closure cannot  intervene  to  except  to  ratification  of  sale  where  other 
stockholders  satisfied;  Von  Amim  v.  American  Tube  Works,  188  Mass. 
517,  74  N.  E.  680,  upholding  suit  by  minority  stockholder  against 
officers  of  corporation  for  misappropriation  of  its  funds;  Home  Fire 
Ins.  Co.  V.  Barber,  67  Neb.  656,  659,  108  Am.  St.  Eep.  726,  93  N.  W. 
1028,  1029,  subsequent  stockholders  cannot  complain  of  prior  misman- 
agement of  corporation  where  they  have  obtained  shares  from  wrong- 
doers; Rankin  v.  Southwestern  Brewery  etc.  Co.,  12  N.  M.  59,  73 
Pac.  614,  stockholder  acquiring  stock  by  purchase  cannot  complain 
of  illegal  salaries  paid  directors  prior  to  his  becoming  stockholder; 
Peterson  v.  Christiansoij,  18  S.  D.  474,  101  N.  W.  42,  in  action  by 
members  of  church  corporation  composed  of  two  nationalities  to  re- 
strain other  members  from  preventing  plaintiffs  from  occupying  church 
half  of  time,  as  provided  by  by-laws,  corporation  is  not  necessary 
party;  McCampbell  v.  Fountain  Head  R.  B.  Co.,  Ill  Tenn.  69,  102 
Am.  St.  Rep.  731,  77  S.  W.  1073,  where  owners  of  part  of  railroad's 
stock,  who  were  its  directors,  authorized  corporation  to  subscribe  for 
stock  in  land  company  and  to  indorse  notes  of  land  company,  and 
they  became  insolvent  and  stock  taken  by  creditors,  creditors  could 
sue  in  equity  without  applying  to  railroad;  Hearst  v.  Putnam  Min. 
Co.,  28  Utah,  196,  107  Am.  St.  Rep.  698,  77  Pac.  757,  66  L.  B.  A. 
784,  stockholders  cannot  sue  in  own  right  to  cancel  conveyance  by 
corporation  on  ground  of  fraud  giving  rise  to  trust  in  their  favor; 
Virginia  etc.  Co.  v.  Fisher,  104  Va.  126,  51  S.  E.  200,  upholding  suit 


loes 


Notes  oa  IT.  S.  Beportg.  104  U.  a  462-479 


by  fitockb older  for  appointment  of  receiver  without  demand  on  cor- 
poration for  action  to  re  die  as  wrong  committed  by  controlling  mem- 
ber»     Se«  no  tea,  97  Am.  St.  Eep.  31,  38,  40  j  103  Am,  St.  Bep.  560. 

Limited  in  Groel  v.  United  Elec.  Co.,  132  Fed,  255,  256,  257,  260, 
261,  262,  in  e^julty  suit  by  stockholder  in  own  name  on  right  of  actioa 
in  corporation,  latter  is  indiflpenaable  party,  and  will  be  aligned  with 
defendant  when  its  officers  are  opposed  to  plaintiffi  and  with  plaintiff 
where  not  opposed  to  him. 

104  U.  S.  462-464,  26  L.  832,  KOSENBLAT  v,  JOHNSTON, 
Syl.  1    (X,  205).     State  tax—Insolvent  national  bank. 
Bistingnished  in  Geraid  v.  Dnncan,  84  Miss,  733,  735,  36  So.  1035, 

■dd  It.  B.  A.  461^  notes  of  insolvent  Btate  bank  passing  to  assignee  by 

j;eneral  assignment  made  prior  to  February  Ist,  are  taxable  in  hands 

<jf  assignee  under  Code  1892,  §  3755. 

Syl.  2  (X,  206).     Appointment  of  receiver  for  national  bank. 

Approved  in  Muir  v.  Citizens'  Nat  Bank,  39  Wash.  58,  80  Pao. 
1007,  where  national  bank  went  into  voluntary  liquidation,  it  was 
not  required  to  register  subsequent  transfer  of  its  stock  and  to  issue 
new  stock  to  transferee. 

104  U.  a  464,  465,  26  L.  833,  MUBPHT  ▼.  UNITED  STATES. 

Syl.  1  (X,  206).     Government  claim — Acceptance  of  less. 

Approved  in  Hunt  v.  Franklin  County  Commrs.,  100  Me.  446,  6S 
Atl.  214,  where  county  commissioners  allowed  smaller  gross  sum  in 
full  for  itemized  bill  against  county,  and  claimant  draws  sueh  sum 
from  treasury,  claim  for  remainder  is  barred;  Weston  v.  Fnlk,  66  Neb* 
tQlf  92  N.  W.  206,  where  claim  against  state  is  allowed  in  part  by 
auditor,  if  claimant  accepts  warrant  drawn  for  part  allowed  he 
thereby  waives  right  of  appeal 

104  U.  S.  469  479,  26  L.  775,  LOUISVILLE  v.  PORTSMOUTH  SAY- 
INGS BANK. 

Sjl.  2  (X,  207).     Time— Fractions  of  day. 

Approved  in  Maxwell  v,  Jacksonville  Loan  etc.  Co.,  45  Fla.  454,  34  So, 
264,  under  rule  requiriog  testimony  to  be  taken  within  three  months 
After  cause  at  issue,  it  is  immaterial  at  what  time  of  day  replication  is 
filed;  Quinn  v.  Cambridge,  187  Mass.  509,  73  N.  E.  661,  «]9  L.  R.  A.  311, 
determining  when  time  witbiu  which  assessment  for  bcttermenta  com- 
mences to  run  under  Pub.  St.  1882,  e.  61,  i  1. 

Distinguished  in  Gibson  v.  Anderson,  131  Fed.  42,  65  C.  C.  A,  277, 
where  published  records  of  joint  congressional  resolutions,  duly  authen- 
ticated, showed  resolutions  approved  May  27,  1902,  it  cannot  be  im- 
peached by  proof  showing  they  were  not  in  fact  approved  imtil  later 
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104  U.  8.  482-484,  26  L.  833,  HUNTIXaTON  t.  PALMER. 

SjL  1  (X,  208).    8mt  hj  stockholder  for  eorpomtioii. 

Approved  in  Kemmerer  ▼.  Haggertj,  139  Fed.  696,  where  corporation^ 
citizen  of  same  state  as  defendants,  sued  in  state  court  to  enjoin  strike 
of  employees,  and  nonresident  stockholders  demand  of  officers  of  cor- 
poration that  thej  sue  in  federal  court,  and  on  refusal  themselves  sued 
in  federal  court  for  such  relief,  latter  court  had  no  jurisdiction.    Bern 

103  Am.  St.  Bep.  660,  note. 

Limited  in  Groel  t.  United  Electric  Co.,  132  Fed.  256,  in  suit  by 
stockholder  on  right  of  action  in  corporation,  latter  is  indispensable 
party,  and  for  purpose  of  federal  jurisdiction  is  aligned  with  defendants 
when  officers  are  opposed  to  complainant's  object  and  with  latter  when 
no  opposition  shown. 

104  U.  8.  493-497,  26  L.  810,  BANK  OF  COMMEBCE  t.  TENNESSEE. 

SyL  2  (X,  209).    Tax  exemption. 

Approved  in  Powers  v.  Detroit  etc.  By.  Co.,  201  U.  S.  560,  50  L.  866, 
26  Sup.  Ct.  556,  contract  betwen  state  and  railroad  exempting  property 
from  taxation  other  than  tax  prescribed,  in  statute  created  by  pro- 
vision of  statute  prescribing  annual  tax  of  percentage  of  capital  stock 
of  company  in  lieu  of  other  taxes. 

104  U.  8.  498500,  26  L.  633,  VICTOB  v.  ABTHUB. 

SyL  1  (X,  210).    Construction  of  Bevised  Statutes. 

Approved  in  United  States  v.  Baiseh,  144  Fed.  490,  Bev.  St.,  |  5424, 
prohibits  felonious  making  of  certificate  of  naturalization  by  one  other 
than  person  applying  for  citizenship  or  his  witness;  United  States  ▼. 
York,  131  Fed.  329,  construing  Bev.  St.,  S  5424,  relating  to  false  per- 
sonation in  naturalization  proceedings. 

104  U.  S.  505-512,  26  L.  866,  STEWABT  v.  LANSING. 

Syl.  2  (X,  211).    Negotiable  paper — Indorsement — Fraud. 

Approved  in  Pere  Marquette  B.  Co.  v.  Bradford,  149  Fed.  497,  where 
railroad  sued  to  rescind  contract  for  purchase  of  stock  in  another  com- 
pany and  to  cancel  bonds  issued  in  payment  thereof,  where  contract 
made  collusively  with  officers,  and  answer  denied  fraud  and  set  up  matters 
in  avoidance,  preliminary  injunction  granted  restraining  transfer  of 
bonds;  Gibbs  v.  Farmers'  etc.  Bank,  123  Iowa,  742,  99  N.  W.  706, 
determining  burden  of  proof  in  action  for  amounts  overpaid  on  note 
where  indorsements  show  overpayments;  Toledo  etc.  B.  B.  Co.  v.  Star  etc* 
Mills  Co.,  146  Fed.  959,  arguendo. 

SyL  5  (X,  213).     Direction  of  verdict. 

Approved  in  Klunk  v.  Hocking  Valley  By.  Co.,  74  Ohio  St.  134,  77 
N.  E.  754,  determining  sufficiency  of  rebuttal  of  evidence  of  negligence 
in  action  for  personal  injuries  to  locomotive  fireman  caused  by  defecta 
in  water-gauge  glass. 
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104  h\  Sv  51S-510,  20  L,  814,  EX  PARTE  GORDON. 
8yL  4  (X,  214),  ProMbition  to  admiralty  court. 
See  111  Am.  St  Eep»  934,  note, 

104  U.  S.  519,  520,  26  L.  815,  EX  PARTE  BETBOIT  EITEB  PEBBY 

ca 

SyL  1  (X,  214).     ProMbition  doea  not  correct  errora, 
ApproTre<3  in  dissentmg  opinion  in  State  r.  Godfrey,  54  W*  Va.  77,  46 
8.  E.  104,  majority  prohibiting  mayor  from  trying  petitioner  for  vio- 
lation of  void  gambling  ordinance.     See  111  Am.  St.  Bep.  965,  note. 

104  U.  S.  521-530,  26  K  816,  GOTTFRIED  v,  MILLER. 

Syl,  3   (X,  216).     Agent  eiccuting  contract  for  corporation. 

Approved  in  Keasel  v.  Austin  Min.  Co.,  141  Fed.  861,  contract  pur- 
porting in  body  to  be  obligation  of  corporation  and  signed  by  A,  man- 
ager, IB   contract  of  corporation, 

104  U.  8.  553-554,  26  L.  840,  GBIGGS  t.  HOUSTON. 

SyL  1  (X,  217).     Direction  of  Terdict 

Approved  in  Parks  v.  Southern  Ey.  Co.,  143  Fed,  277,  upbolrling 
direction  of  verdict  for  defendant  and  refusing  to  permit  plaintiff  to 
take  nonsuit  in  action  for  death  of  flngman  run  over  by  train;  Inter- 
national Text  Book  Co.  v.  Hearth,  136  Fed,  133,  69  C,  C.  A.  127,  corpora- 
tion not  liable  for  sianderoua  words  of  agent  uttered  after  agent  left 
plaintiff's  presence  and  gone  to  another  locality  where  he  was  not  en- 
gaged in  performance  of  dutiea  under  contract  of  employment;  Gunn 
V.  Union  R,  R.  Co.,  27  B.  I.  327,  62  Atl  121,  uphoMiog  Gen.  Laws 
1896,  c.  251,  §  11,  authorizing  direction  of  judgment  without  further 
trial  by  jory;  Woolf  v.  Washington  etc.  Nav.  Co.,  37  Waab.  503,  79  Pac 
999,  refusing  relief  to  one  injured  while  driving  across  railroad  crossing 
where  he  whipped  horses  across  track  instead  of  stopping. 

(Xf  217.)  Miscellnneoys.  Cited  in  Chaddick  v.  Lindsay,  5  Okl.  627, 
49  Pac.  944,  refusing  relief  to  brakeman  for  injuries  caused  by  neg- 
ligence of  fellow-servant  in  leaving  trunk  along  track. 

104  U.  8.  579-591,  26  L.  856,  COUNTY  OP  CLAY  v.  SOCIETY  FOR 
8AVINGS. 

SyL  1  (X,  221).   Recitals  in  municipal  bonds. 

Approved  in  Northwestern  Sav.  Bank  v.  Centre ville  Station,  etc«,  143 
Fed.  84,  where  town  bonds  recited  issoance  under  statute  authorizing 
borrow  for  highways,  and  further  recited  supervisors  and  town  clerk 
acting  under  direction  of  town  highway  commissioner  pursuant  to  pop- 
ular vote,  bona  iide  purchaser  established  prima  facie  liability  of  town. 

104  U*  S.  592-595,  26  L.  845,  BONAPARTE  ▼.  APPEAL  TAX  COURT. 

SyL  1  (X,  222).     Tax  on  debt  of  other  state. 

Approved  in  Union  Refrigerator  Transit  Co.  v,  Kentucky,  199  U.  S. 
205,  5^  L.  154,  26  Sup.  Ct.  36,  due  process  of  law  denied  Kentucky  rail* 
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road  by  tax  aBsessed  under  aathoritj  of  Kentucky  statute  on  roIHng  stock 
permanently  located  in  other  states  and  employed  there  in  its  business; 
Commonwealth  v.  Willii^ms,  102  Va.  789,  47  8.  E.  871,  on  death  of  de- 
cedent, legal  title  to  debts  due  him  passes  to  executor  and  should  be 
taxed  at  domicile  of  executor. 

104  U.  S.  604-618,  26  L.  861,  EX  PARTE  ROWLAND. 

8yL  1  (X,  223).     Contempt  of  void  orders. 

Approved  in  United  States  v.  Atchinson  etc.  By.  Co.,  142  Fed.  182, 
holding  judgment  of  contempt  for  violation  of  injunction  by  circuit 
court  restraining  railroad  from  granting  rebates  is  void;  Cuyler  v. 
Atlantic  etc.  B.  Co.,  131  Fed.  99,  where  federal  court  punished  newspaper 
publisher  for  contempt  in  publishing  criticism  of  official  conduct  and  in- 
tegrity of  court,  judgment  was  void  and  publisher  released  on  habeas  cor- 
pus; Jamison  v.  Wimbish,  130  Fed.  361,  granting  habeas  corpus  where 
municipal  judge  imposed  infamous  punishment  for  violation  of  petty 
municipal  offense. 

104  U.  8.  621624,  26  L.  869,  UNITED  STATES  v.  McBBATNEY. 

Syl.  2  (X,  26).    Admission  of  state — Indian  reservations. 

Approved  in  In  re  Terrill,  144  Fed.  618,  under  Oklahoma  territorial 
organic  act,  Oklahoma  courts  had  jurisdiction  of  territorial  offense 
committed  on  land  reserved  for  governmental  use  by  proclamation  of 
March  3,  1889. 

SyL  8  (X,  226).    Jurisdiction — Offenses  on  Indian  reservation. 

Approved  in  State  v.  Tully,  31  Mont.  377,  78  Pac.  764,  holding  state 
court  has  no  jurisdiction  over  prosecution  for  murder  committed  on 
part  of  Missoula  Military  Reservation  not  ceded  to  state;  Goodaon  v. 
United  States,  7  Okl.  123,  125,  127,  54  Pac.  425,  426,  upholding  jurisdic- 
tion of  district  court  exercising  federal  over  jurisdiction,  prosecution,  for 
adultery   committed   on   Indian   reservation. 

Distinguished  in  Brown  v.  United  States,  146  Fed.  977,  larceny  com- 
mitted on  Indian  reservation  in  Oklahoma  territory  by  one  not  Indian 
is  crime  against  United  States,  cognizable  by  the  territorial  district 
courts  exercising  jurisdiction  vested  in  federal  courts. 

104  U.   S.  625-631,  26  L.  870,  MOORES  v.  CITIZENS'  NATIONAL 
BANK. 

Syl.  2  (X,  227).     Reversal — Erroneous  sustaining  of  demurrer. 

Approved  in  Armour  v.  Russell,  144  Fed.  616,  reversing  personal  in- 
jury judgment  where  erroneous  instruction  as  to  safe  machinery  given, 
though  part  of  charge  correct;  Seattle  Elec.  Co.  v.  Hartless,  144  Fed. 
381,  in  action  by  deceased's  wife  and  daughter  for  damages  for  wrongful 
death  of  husband  and  father,  evidence  as  to  physical  condition  of  plain- 
tiffs is  inadmissible;  National  Biscuit  Co.  v.  Nolan,  138  Fed.  9, "70  C.  C. 
A.  436,  it  is  reversible  error  to  permit  plaintiff  in  personal  injury  ease  to 
testify  that  she  depended  upon  herself  for  support;  Union  Pac  B.  Co.  ▼• 
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Field,  137  Fed.  18,  6d  C,  G,  A*  536|  reversing  for  erroneous  remaiks  of 
eounBel  in  argument* 

104  U.  8.  631-635,  26  L.  873,  HOPT  v.  PEOPLE. 

Syl.   1    (X,  227).     Murder^Evidence  of  intoxication. 

Approved  in  Stnte  v,  WiHiamB,  122  Iowa,  123^  97  N.  W.  995,  de- 
terminmg  propriety  of  inatrnction  on  effect  of  tnt^i'Xieatton  in  prosecu- 
tion for  murder  in  firat  degree. 

SyL  2   (Xf  228),     Instructions  in  writing. 

Approved  in  diaseoting  opinion  in  Bogga  v.  United  States,  10  Okl*  448, 
11  Okl.  145,  65  Pac.  929,  majority  holding  all  atatementa  by  court  to 
Jury  are  not  instructions  witli  statute  requiring  instructions  to  be  in 
writing. 

Diatinguiahed  in  State  ▼.  Armstrong,  43  Or.  220,  73  Pac.  1027,  in 
reading  of  additional  instruction  in  murder  case  from  law  report  not 
reversible  error  where  aubstauce  of  instruction  contained  in  written 
charge. 

(X|  227.)  Miacella neons.  Cited  in  dissenting  opinion  in  Kepucr  v. 
United  States,  195  U.  S,  135,  49  L.  126,  24  Sup.  Ct.  797,  majority  holding 
government  cannot  appeal  from  judgment  of  acquittal  in  Philippine 
court  of  firat  instance. 

104  If.  S.  636-657,  26  L.  S75,  ST.  LOUIS  SMELTING  ETC.  CO.  ▼. 
KEMP. 

Syl.  1   (X,  229) <     Collateral  attack  on  land  patent. 

Approved  in  Demars  v.  Hickey,  13  Wyo.  378,  80  Pac.  522,  following 
rule;  Brown  v.  Gurney,  201  U.  S.  193,  50  L.  722,  26  Sup.  Ct.  509,  ruUnga 
of  Land  Department  as  to  tract  covered  by  lode  mining  claim  are  not 
collaterally  atackable  where  final  entry  made;  Reeve  v.  North  Carolina 
Land  etc.  Co.,  141  Fed.  825,  determining  invnlidity  of  grant  of  state 
lands;  Teegarden  v.  Le  Marcbel,  129  Fed.  4S8,  in  ejectment  in  federal 
court  defendant  cannot  set  up  equitable  title  to  defeat  legal  title  by  im- 
peaching legal  title;  Peyton  v.  Deamond,  129  Fed,  8,  9,  63  G.  C.  A.  651, 
homestead  patentee  may  recover  value  of  timber  wrongfully  cut  and 
removed  from  land  after  initiation  of  claim  and  before  iaauance  of 
patent;  Gurney  v.  Brown,  32  Colo.  480,  77  Pac.  359,  Land  Department 
judgment  determining  whether  applicant  far  lode  patent  is  entitled  to 
«CL|uire  fee  is  not  collaterally  attackable;  Florida  Town  Imp.  Co.  v. 
Bigalsky,  44  Fk.  777,  33  So.  451,  public  lands  on  Amelia  Island  reaervcd 
for  military  purposes  were  beyond  Land  Department's  jurisdiction; 
Gebo  V.  Clark  Fork  C,  Min.  Co.,  30  Mont.  92,  75  Pac.  860,  holding 
complainant  to  hold  patentee  as  trustee  because  defendant  filed  in  land 
ofiice  forged  relinquishment  of  plaintiflF^s  rights  m  land,  inauflSeient 
where  no  showing  made  that  plaintiff  did  not  fail  to  do  work  on  land  or 
did  not  fail  to  make  reasonable  proof  and  payment;  Bo^kfinger  v.  Foster, 
10  Okl-  502,  62  Pac.  803,  townsite  tni«tees  cannot  be  adjudged  by  equity 
to  ha  trustees  for  claimants  adverse  to  trust  created  by  act  of  Gongreis 
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under  which  patent  ieeued;  Oklahoma  Citj  t.  '. 
Pae.  245y  where  townsite  trustees  made  deed  w 
their  decision  to  Secretary  of  Interior,  and  i 
Department  setting  aside  lots  for  public  use  as 
deed  void;  Eastern  Oregon  Land  Co.  v.  Andi 
119,  were  on  issue  as  to  exterior  limits  of  ro 
troduced  diagram  from  land  office  and  defend 
office  of  state's  Secretary  of  State,  showing 
but  such  plat  not  required  by  law  to  be  filed 
diagram  controlled;  Board  of  Education  v.  Ma 
Am.  St.  Bep.  771,  95  N.  W.  289,  townsiU 
officials  is  not  eoUaterally  attackable  by  mini 
patent,  on  theory  that  land  was  mineral;  Welsh 
75  Pac.  872,  where  state  conveyed  lands  ai 
subsequent  applicant  to  purchase  portion  there 
claim  did  not  include  lands  applied  for;  Laran 
11  Wyo.  308,  71  Pac.  994,  in  action  by  pose 
purchase  where  no  patent  issued,  court  cannot  < 
opinion  in  United  States  v.  Ju  Toy,  198  U.  S. 
(}t.  644,  majority  holding  decision  of  Departmc 
denial  of  emmigration  officials  of  right  of  Chi 
on  habeas  corpus,  where  entry  claimed  on  gi 
sen  ting  opinion  in  Lily  Min.  Co.  v.  Kellogg 
21,  majority  holding  where  no  claim  adverse  t 
be  patented  is  filed  in  time  limited  by  Bev. 
presumed  that  applicant  entitled  to  patent. 

Syl.  3  (X,  233).    Conclusiveness  of  land  pate 
Approved  in  Galbraith  v.  Shasta  Iron  Co., 
followiDg  rule. 

Syl.  4  (X,  233).  Mistake  of  land  officers— 
Approved  in  Parker  v.  Lynch,  7  Okl.  650, 
fact  that  one  offered  contest  against  homest 
j acted  by  Land  Department  gives  no  right  oi 
patentee,  who  was  entryman  at  time  of  coi 
plaintiff;  Adams  v.  Couch,  1  Okl.  34,  26  Pa 
relief  where  contest  between  adverse  claimanti 
Department;  dissenting  opinion  in  Paine  v.  F 
29,  majority  following  rule. 

Syl.  6  (X,  233).     (Salability  of  interest  in 
Approved   in   Price  v.   Mcintosh,   1   Alaska 
fixing  size  of  placer  claims  at  1320  feet  long 
as  limiting  claim  to  less  than  20  acres. 

Syl.  7  (X,  233).     Contiguous  mines — Joint  a 

Approved  in  Lockard  v.  Asher  Lumber  Co 

C.  C.  A.  517,  under  Rev.  St.  Ky.,  c.  102,  §  2 

vacant  lands  one  may  survey  several  200  acre 

therefor. 
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Sjl.  8  {X,  235).    MineB — Asseaament  work. 

Distinguished  in  Hain  v.  Mattes,  34  Colo*  351,  355,  83  Pac.  129, 
130,  under  Bev.  St  U.  S.,  §  2324,  as  amended  February  11,  1875,  work 
done  in  tunnel  may  be  applied  as  ass^sment  work  on  mining  location 
thoygli  person  doing  work  does  not  own  eontinuoiiB  strip  of  territory 
from  portal  of  tunnel  to  boundary  of  location. 

(X,  229,)  Miaeel  la  neons.  Cited  in  Creed©  etc.  Milling  Co,  ▼,  Uinta 
Tunnel  etc  Co.,  196  U,  S.  347,  49  L.  507,  25  Sup.  Ct.  266,  defining  "loca- 
tion'*  and  "mimng  claim";  Nome-Sinook  Co.  t.  Simpson,  I  Alaska, 
583. 

104  U*  S,  668-680,  26  L.  886,  KOSHKONONG  v.  BURTON. 

8yL  2   (X,  235).     Limitations^ — Existing  causes. 

Approved  in  Soper  v.  Lawrence  Bros,  Co.,  201  U.  S.  370,  50  L.  792, 
26  3up.  Ct.  473,  twenty  years '  adverse  possession  of  wild  land  before 
passage  of  Me.  Pub.  Laws,  1895,  c.  162,  bars  suit  by  former  owner  for 
possession  if  adverse  possession  did  not  continue  for  five  years  following 
passage  of  act;  Lamb  v.  Powder  River  Livestock  Co,,  132  Fed.  439,  65 
C.  C.  A.  570,  67  L.  R.  A.  658,  holding  void  Colo.  Seas.  Laws,  1895,  p. 
239,  as  amended  by  Sess.  Laws,  1899,  p.  248,  prescribing  limitatioii  on 
actions  on  judgments.     See  111  Am.   St.  Bep.  455,  note. 

SyL  4  (X,  236).     BetTospective  statutory  eonstruction* 

Approved  in  Hall  v.  Chicago  etc,  Ry.  Co.,  149  Fed.  567,  employers' 

liability  act  of  1906,  did  not  apply  to  causes  of  action  existing  at  time 

of  its  adoption. 

104  U.  S.  680  687,  26  L.  891,  CHICAGO  ETC.  BY.  CO.  v.  UKITED 

STATES. 

ByL  1  (X,  236).     Postmaster  general^^Mail  contract  compensatinn. 

Approved  in  Slavens  v.  United  States,  196  U.  S.  236,  49  L.  461,  25 
Sup.  Ct.  229,  postmaster  general  may  cancel  mail  contract,  service  under 
whicb  has  materiallj  decreased  by  using  street -cars  to  carry  mail 

104  U.  S.  689-693,  26  L.  894,  MASON  v.  SARGENT. 

ByL  1  (X,  237),     Taxation  of  legacies — Accrual. 

Approved  in  Eidman  v.  TUgbman,  136  Fed.  143,  69  C.  C.  A.  139, 
affirming  Tilgbman  v.  Eidman,  131  Fed.  652,  and  holding  legacies  left 
by  testator  who  died  prior  to  July  1,  1902,  at  wMcb  time  act  repealing 
War  Bevenue  Act,  1898,  §$  29,  30,  took  effect,  are  not  taxable  there- 
under; Shanley  v.  Herold,  141  Fed.  426,  427,  where  testator  left  residuary 
e8tat9  in  trust  \mt^  death  or  remarriage  of  widow,  then  to  be  divided 
among  sons,  and  until  such  time  income  to  be  divided  between  widow 
and  sons,  reversionary  interest  of  sc^nt  not  subject  to  War  Revenue  Act 
1896,  |§  29,  30,  u  amended  in  1901. 


104  U.  8.  694-783  Notet  on  U.  8.  Reports. 

104  U.  8.  694-707,  26  L.  896,  MEBBITT  t.  W 
8jL  1  (IX,  237).  CustomB  dutiM— Departmenl 
Distinguished  in  Stratton  v.  Oceaenie  Steamsh: 
treasury  regulation  requiring  master  or  owner  of  ^ 
in  transit  to  foreign  country  to  deposit  head  t 
Comp.  St.  Supp.  1905,  p.  274,  is  valid ;  Borden  v.  T 
206,  requirement  in  treasury  department  regulatioi 
of  grandsires  and  grand  dams  of  animals  imported 
does  not  contravene  Comp.  St.  1901,  p.  1679. 

Syl.  4  (X,  237).    Duty  on  sugar. 

Distinguished  in  Stone  etc  Ck>.  v.  United  Stat 
determining  rate  of  duty  where  two  kinds  of  wool 
by  mixing  in  same  bale  to  make  mixture  subject 
for  poorer  kind. 

104  U.  S.  728-734,  26  L.  908,  UNITED  STATES 
SyL  2,  (X,  238).  Bevenue  appeal — Presentatic 
Approved  in  Christie-Street  Com.  Co.  v.  United 
830,  69  C.  C.  A.  464,  affirming  129  Fed.  508,  1 
United  States  on  claim  to  recover  back  internal 
collected  which  has  been  presented  to,  but  not 
revenue  commissioner,  is  barred  two  years  after  ci 

104  U.  S.  737-757,  26  L.  910,  HEALD  v.  BICE. 
Syl.  1  (X,  239).  Patents— Identity  of  patent 
Approved  in  Connors  v.  Ormsby,  148  Fed.  14, 

reissue  No.  11,639,  for  transom  lifter;  Cramer  v. 

Fed.  920,  Cramer  patent  No.  271,426,  for  sewing-: 

infringed  by  device  of  Diehl  patent  No.  306,469. 

Syl.  3  (X,  239),     Patent  for  combination. 

Distinguished  in  Pennsylvania  Globe  Gaslight 
942,  upholding  Campbell  patent  No.  447,757,  for 
hydrocarbon  fluids  for  illuminating  purposes. 

104  U.  S.  757-766,  26  L.  917,  BRITTON  v.  NIC( 

(X,  240.)     Miscellaneous.     Cited  in  Opinion  of 
624,  62  Atl.  971,  woman  cannot  be  notary. 

104  U.  S.  775-783,  26  L.  924,  WARNOCK  v.  D. 
Syl.  1  (X,  241).  Insurable  interest  of  assij 
Approved  in  Gould  v.  New  York  Life  Ins.  Co. 
bankrupt  held  life  policy  payable  to  administrat 
render  value,  and  surrendered  it  to  trustee,  who  i 
and  bankrupt  committed  suicide,  administrator  ai 
to  proceeds;  Metropolitan  etc.  Ins.  Co.  v.  Elison, 
412,  3  L.  R.  A.  (N.  S.)  934,  holding  void  agreer 
proceeds  of  life  policy  to  one  having  no  insurable 
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tion  tbat  assignee  pay  premiums  j  Griffin  t*  Equitable  Assur,  Soc,  119 
Ky.  859,  84  S,  W.  1165,  one  not  creditor  of  insured  who  procures  policy 
on  fake  representation  that  he  ia  such  creditor  is  not  entitled  to  pro- 
ceeds; Ryan  v.  Metropolitan  etc.  Ins.  Co.,  117  Mo.  App.  600,  93  8.  W.  348, 
cousins  have  no  insurable  interest  in  each  other's  lives;  Hinton  v.  Mutual 
Eeserve  etc.  Ins.  Co,,  135  N.  C,  323,  102  Am.  St.  Rep.  545,  47  S,  E.  477, 
65  L.  B.  A.  161,  where  life  policy  payable  to  estate  of  insured  was  secured 
under  agreement  between  insured  and  person  having  no  insurable  interest 
that  latter  would  pay  premiums  and  take  proceeds,  and  policy  assigned 
to  bim,  he  could  not  sue  as  administrator  to  secure  proceeds  under  agree* 
ment. 

Distinguished  in  Mechanics'  Nat.  Bank  v.  Commrs.,  73  N.  H.  19, 
20,  21,  101  Am.  St.  Eep.  650,  55  Atl.  195,  policy  taken  by  insured  on  own 
life  is  assignable  to  one  who  had  loaned  money  to  corporations  of  which 
insured  was  manager  to  secure  aucb  debt. 

Syl.  2  (Xy  242) ,     Assignment  of  policy  to  creditor. 

Approved  in  Clark  v.  Equitable  Life  Assur.  Soc,  133  Fed.  818,  where 
insurer  bad  knowledge  that  pledgee  of  policy,  though  having  received 
amount  thereon  exceeding  debt,  declared  intention  to  collect  balance 
due  on  policy,  and  insurer  agreed  to  hold  balance  until  legally  authorized 
to  dispose  of  it,  insured  could  sue  company  therefor;  Gordon  v.  Ware 
Nat  Bank,  132  Fed.  446,  65  C.  C.  A.  580,  67  L.  R.  A.  550,  pledgee  of 
life  policy  who  bids  in  policy  on  foreclosure  sale  may  sell  same  to  one 
having  do  insurable  interest;  Griffin  y.  Equitable  Assur.  Soc,  119  Ky. 
861,  84  S.  W.  1166,  where  policy  made  to  one  having  do  insurable  in- 
terest is  not  absolutely  void  as  wager  and  insured  pays  proceeds  to 
such  beneficiary  without  notice  of  want  of  insurable  interest,  he  cannot 
be  compelled  to  again  pay  to  insurer  'a  administrator ;  New  York  Life  Ins, 
Co.  V.  Neal,  114  La.  660,  38  So.  488,  determining  right  of  heirs  to  take 
proceeds  of  policy  where  no  beneficiary  capable  of  taking  exists;  Me- 
chanics' Nat.  Bank  v.  Comins,  72  N.  H.  15,  101  Am.  St.  Rep.  650,  55 
Atl.  193,  one  advancing  funds  to  conduct  business  of  corporation  may 
have  msurable  interest  in  life  of  manager;  lliuton  ▼.  Mutual  Reserve 
etc.  Ins.  Co.,  135  N.  C.  324,  102  Am.  St,  Eep.  545,  47  S.  E.  477,  65 
L.  R.  A.  161,  where  life  policy  payable  to  estate  of  insured  was  secured 
under  agreement  between  insured  and  person  having  no  insurable  interest 
that  latter  would  pay  premiums  and  take  proceeds,  and  policy  assigned  to 
him,  he  could  not  sue  as  administrator  to  secure  proceeds  imder  agree- 
ment; Brett  V.  Warnick,  44  Or.  520,  521,  102  Am.  St.  Rep.  639,  75  Pac. 
1064,  cousin  of  member  of  beneficial  society  may  with  assent  of  bene- 
ficiary, mjike  contract  with  niiimber  for  ussigument  of  certificate  as 
security  for  advances;  Wilton  v.  New  York  Life  Ins.  Co.,  34  Tex.  Civ. 
158,  78  S.  W.  404,  niece  who  lived  with  and  was  supported  by  uncle 
Itas  mo  insurable  interest  in  his  life. 
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104  U.  8.  786797,  26  .L.  779,  WOOD  T.  WEIMAR. 
SjL  1  (X,  244).  Beplevin  bj  mortgagee  of  atta^ 
Approved  in  First  Nat  Bank  t.  8teen,  9  Idalio,  521 

174,  75  Pac.  227,  following  role. 

87L  2  (X,  244).  Error  from  state  cost  jodgmei 
Distinguished  in  Western  Coal  etc.  Co.  T.  Pettj,  1 
ment  at  law  denying  costs  to  prevailing  partj  is  re 
Nutter  y.  Brown,  58  W.  Ya.  240,  52  8.  E.  90,  1  L.  I 
decree  respecting  extraordinary  costs  such  as  ezpenw 
of  receiver  is  appealable. 

8jl.  8  (X,  244).    Mortgage— Misdescription  of  d 

Approved  in  Hollej  v.  Curry,  58  W.  Va.  75,    112  A 

8.  E.  137,  writing  containing  clause  that  it  is  to  se^ 

of  will  of  B,  payment  of  whatever  amount  C   may  o 

ecutor  on  settlement  is  not  new  promise  removing  bi 

8yl.  4  (X,  244).    Unrecorded  mortgage — ^Possessic 
Approved  in  First  8tate  Bank  v.  Sibley  County  B 

105  N.  W.  488,  holding  reception  of  evidence  to  st 
to  make  notes  secured  by  mortgage  running  to  creditc 
to  sell  lands  and  apply  proceeds  to  debts,  properly 
not  show  express  parol  trust. 

8yL  6  (X,  245).  Appeal — Objections  in  lower  coi 
Approved  in  Columbus  By.  Co.  ▼.  Patterson,  143  '. 
to  admissibility  of  deposition  on  ground  that  not  1 
is  not  at  time  of  trial  within  reach  of  subpoena  wil 
when  first  raised  on  appeal;  Graves  y.  Bonness,  97 
W.  164,  refusing  to  reverse  for  admission  of  evide 
ground  that  no  sufficient  foundation  laid,  where  0 
misdirection  of  trial  court  to  only  certain  of  several 
preliminary  proof;  Territory  y.  Gonzales,  11  N.  W 
holding  insufficient  assignment  of  error  that  yerdict 
contrary  to  law  and  evidence. 


CV  UNITED  STATES. 


105  U.  S.  3,  4,  26  L,  939,  SWOPE  v.  LEFPINGWELL. 
8jl.  2   (X,  246) »     AMrmance— State  decisicm  on  federal  qticstlon. 
Approved  in  Nutt  t.  Knut,  200  U.  S.  19,  50  L,  352,  Sup.  Ct.  246, 
one   who   insists   that  judgment  cannot   bo  rehdcred   a^inat   him   con- 
sistently with  federal  statutes  asserts  privilege  and  immuuity  under 
such  statutes  vrithin  Eev.  St»,  §  709, 

SyL  4  (X,  246).     Who  may  urge  ultra  vires. 

Approved  in  Stato  v.  American  Book  Co.^  69  Kan.  13,  76  Pac.  415, 
1  L.  R.  A.  (N.  8.)  1041j  contracts  made  with  foreign  corporation  be- 
fore it  has  obtained  permissioD  to  do  businesa  In  state  under  statute 
are  not  subject  to  caQcelktion  bj  one  of  parties. 

105  TJ.  S.  7*12,  26  L.  998,  POLLARD  v.  VIKTON. 
Sjh  1  (X,  247).  Bill  of  lading  aa  evidence  of  ewnership« 
Approved  in  McKelvej  v,  Perham,  31  Mont.  606»  79  Pac.  254,  where 
defendant  ordered  lime  for  use  on  6tb  and  plalntifiT  put  it  on  ears  on 
12th,  and  thereafter  he  received  countermand  but  did  not  recall  ship- 
ment, and  kept  bill  of  lading,  defendant  not  obliged  to  accept  lime 
on  its  arrival 

Sjl.  2  (X,  247).    Bill  of  lading  as  negotiable  instrument. 

Bee  105  Am.  St.  Kep.  334,  348,  note. 

ByL  4  (X,  248) .     Bill  of  lading— Actual  receipt  of  goods. 

Approved  in  Roy  v.  Northern  Pac.  Ry,  Co,,  42  Wash.  579,  85  Pac, 
55,  act  of  carrier  *s  agent  in  delivering  bill  of  lading  for  goods  which  he 
knew  were  not  delivered  to  carrier  does  not  bind  carrier  as  to  innocent 
pledgee. 

SyL  5  (X,  248).  Bill  of  lading^Goods  not  received. 
Approved  in  Clark  v.  Clyde  S-  S.  Co.,  148  Fed.  244,  steamer  not  liable 
for  nondelivery  of  goods  not  actually  received  for  shipment  though 
it  issued  bills  of  lading  therefor  on  receipts  with  name  of  its  clerks 
forged;  Artliur  v.  Texas  etc.  By.  Co.,  139  Fed.  132,  where  railroad  issued 
bill  of  lading  for  cotton  on  compress  company  ^s  platform  on  receipt  of 
latter  and  cotton  burned  before  actual  delivery  to  railroad,  latter  not 
liable  for  ncgligeDce  of  compress  company;  Guffey  v.  Alaska  etc.  8. 
8,  Co.,  130  Fed.  275,  64  C.  C.  A.  517,  where,  at  time  goods  delivered  on 
wharf  tinder  bill  of  latling  reciting  goods  to  be  shipped  on  vessel  *'now" 
at  certain  port,  complainant  knew  vessel  was  at  sca^  and  goods  never 
delivered  to  ship^  vessel  not  subject  to  maritime  lien  for  breacli  of 
0§  [HJ73J 
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contract;  Watkins  Nat.  Bank  v.  Cleveland  etc.  Bj.  Co.,  117  Mo.  App» 
252,  93  8.  W.  846,  carrier  not  liable  to  one  to  whom  bill  of  lading  is- 
sued before  receipt  of  goods  where  thej  are  afterward  received  but 
have  spoiled  in  meantime;  Boy  v.  Northern  Pac.  Bj.  Co.,  42  Wash* 
576,  580,  85  Pac.  54,  56,  act  of  carrier's  agent  in  delivering  bill  of  lading 
for  goods  which  he  knew  were  not  delivered  to  carrier  does  not  bind 
carrier  as  to  innocent  pledgee.     See  105  Am.  8t.  Bep.  352,  note. 

105  U.  8.  13-24,  26  L.  961,  GBEENWOOD  v.  UNION  FBEIGHT  B- 
CO. 

8yl.  1  (X,  249).    8uU  by  stockholder  for  corporation. 

Approved  in  Doctor  v.  Harrington,  196  U.  8.  588,  49  L.  610,  25 
Sup.  Ct.  355,  fact  that  interests  of  corporation  maj  be  same  as  tho8» 
of  complaining  stockholder  does  not  require  alignment  with  complain- 
ant where  bill  alleges  corporation  is  under  antagonistic  control;  Oroel 
y.  United  Elee.  Co.,  132  Fed.  257,  262,  265,  in  suit  by  stockholder  on 
right  of  action  in  corporation,  latter  aligned  with  either  party  accord- 
ing to  facts,  for  purposes  of  federal  jurisdiction;  New  York  etc  B.  Co. 
V.  Offield,  77  Conn.  421,  59  Atl.  512,  upholding  right  of  railroad  to  con- 
demn few  shares  of  another  railroad  which  it  does  not  own,  where  im* 
provements  of  other  road  necessary  and  it  has  not  means  to  make  them 
but  condemning  road  has.  See  notes,  97  Am.  St.  Bep.  32;  103  Am.  St. 
Bep.  560. 

Distinguished  in  Kessler  t.  Ensley  Co.,  129  Fed.  404^  contract  by 
which  officers  have  obtained  property  of  corporation  by  actual  fraud 
may  be  ratified  by  directors  and  disinterested  majority  of  stockholder* 
where  they  act  fairly  and  to  interest  of  corporation. 

105  U.  S.  24-36,  26  L.  1001,  THE  SCOTLAND. 

Syl.  1   (X,  251).     Maritime  law,  how  far  operative. 

Approved  in  The  Sacramento,  131  Fed.  374,  following  rule, 

Syl.  6  (X,  252).     Shipping — Limitation  of  liability. 

Approved  in  Oceanic  Steam  Nav.  Co.  t.  Aitken,  196  U.  8.  598,  49  L. 
614,  25  Sup.  Ct.  317,  damage  to  cargo  from  sinking  of  ship  after  reach- 
ing port  due  to  imprudent  unloading  does  not  exempt  owner  of  vessel 
under  Harter  Act,  §  3. 

Syl.  9  (X,  253).     Collision — Law  governing. 

Approved  in  The  Eagle  Point,  142  Fed.  454,  where  two  British  vessels 
in  fault  for  collision  on  high  seas,  cargo  owner  can  recover  only  half 
loss  from  either  vessel;  In  re  Clyde  S.  S.  Co.,  134  Fed.  100,  suit  for 
damages  for  wrongful  death  caused  by  collision  on  high  seas  maintain- 
able in  admiralty  where  recovery  for  wrongful  death  allowable  by  stat- 
utes of  state  where  both  vessels  belonged. 

Distinguished  in  The  Eagle  Point,  136  Fed.  1014,  where  two  British 
vessels  are  both  in  fault  for  collision  on  high  seas,  in  suit  in  federal 
court  oargo  owner  may  recover  full  damages  from  either  vesseL 
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Syl  11  {X,  254).     Shipping — Limitation  of  liability— Damages, 
Approved  in   The   Lotta,    150   Fed    222,   where   there   was   onlj  one 
claim   against  vesael    for   negligent   death,   veaael   owner   cannot   enjoin 
state  Buit  to  recover  amount  of  lla]bilitj  determined  in  federal  court. 

Syl  13  (X,  254).     Collision — Loss  of  cargo — Measure  of  damages. 

Distinguished  in  La  Bourgogoe,  139  Fed.  435,  where  passage  or 
freight  money  is  pre|mid  under  contract  bj  which  it  becomes  property 
of  shipowner  whether  voyage  completed  ©r  not,  it  must  be  sorrendered 
before  liability  limited* 

103  U.  a  45-51,  26  L.  1028,  HEAD  v.  HARGBAVR 

Syl.  2  (X,  255).  Attorney's  opinion  as  to  value  of  services. 
Approved  in  Walker  Mfg,  Co.  v.  Knox,  136  Fed.  340,  69  C.  C.  A. 
160.  in  action  for  reasonable  value  of  plaintiff's  services  it  was  no  ob- 
jection to  recovery  that  witnesses  disagreed  as  to  price  usually  paid  for 
Buch  services;  Denison  v.  Shawmut  Min.  Co.,  135  Fed.  865^  applying  rule 
where  evidence  on  question  of  market  value  of  coal  at  mine  was  opinion 
evidence  J  Andrews  v.  Frierson,  144  Ala.  477^  39  So,  514,  in  determin- 
ing value  of  auctioneer's  services,  register  not  bound  to  give  credit  to 
nnimpeached  expert  evidence  as  to  their  value;  Chicago  etc,  Ey.  Co.  v. 
Mysor  Laud  Co.,  163  Ind.  292,  69  K  E.  547,  applying  nil©  to  damages 
in  condemnation  proceedings  j  Continental  Las.  Co.  v.  Chicago  etc.  Ey. 
Co.,  97  Minn.  476,  107  N.  W.  552;  applying  rule  to  expert  testimony  as 
to  practicability  of  locomotives  operated  so  as  not  to  start  fires  at  dis- 
tance involved;  Ecstelsky  v.  Delmar  Ave.  etc.  B.  K.  Co.,  106  Mo.  App, 
3S9,  85  B.  W.  667,  applying  rule  in  estimating  damages  to  realty  by 
reason  of  street  gradiug;  Meyer  v.  Michaels,  69  Neb.  146,  95  N.  W,  66, 
applying  rule  in  replevin  where  value  of  goods  in  issue. 

105  U.  a.  60-73,  26  L.  1008,  TAYLOR  v.  YPSILANTE. 

Syl.  2   (X,  258).     Railroads — ^Fower  of  eminent  domain. 

Cited  in  Detroit  et«.  R,  E.  Co.  y.  Campbell,  140  Mich.  387,  103  N. 
W,  857,  arguendo. 

Syl.  4   (X,  258)  p    State  decisions  after  bond  issue. 

Approved  in  Board  of  Commrs.  v.  Tollman,  145  Fed.  763,  where  at 
time  county  railroad  aid  bonds  issued  state  supreme  court  had  not  con- 
structed constitutional  provision  claimed  to  bo  violated  by  statute  under 
which  bonds  issued,  holder  of  coupons  entitled  to  federal  court's  eon- 
Btruetion  irrespective  of  state  decisions  rendered  after  issuance  of  bonds. 

105  U.  S.  73*76,  26  L.  1024,  NEW  BUFFALO  TOWNSHIP  %  IBON 
CO. 

Syl-  1  (Xf  259).     State  decision  after  bond  issue. 

Approved  in  Board  of  Commrs,  v.  Tollman,  145  Fed.  763,  where  at 
time  county  railroad  aid  bonds  issued  state  supreme  court  had  not  con- 
strued constitutional  provision  claimed  to  be  violated  b^  statute  under 
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which  bonds  isflued,  holder  of  coupons  entitle<] 
Btruction  irrespective  of  state  decisions  rendered 

87I.  4  (X,  259).    Bailroad  aid  bonds— Conso 

Approved  in  Jones  v.  Missouri  etc.  £1.  Co.,  ] 

in  one  of  two  consolidated  corporations  canr 

force  rights  based  on  theory  that  company  1 

Distinguished  in  Jones  v.  Missouri  etc.  Elec. 
oritj  holders  of  preferred  stock  may  avoid  c 
tions  which  constituted  fraud  upon  their  rights 

105  U.  8.  77-94,  26  L.  1111,  HAMMOCK  v.  I 
00. 

Syl.  1  (X,  259).  Statutory  construction — I 
Approved  in  Crawford  v.  Burke,  195  U.  8. 
Ct.  9,  construing  Bankr.  Act.  1898,  S  17,  subd. 
V.  Voelker,  129  Fed.  527,  65  C.  C.  A.  226,  70 
federal  safety  appliance  act  of  1898  and  Code  I 
requiring  automatic  couplers;  Appleton  ▼.  Ame 
J.  Eq.  379,  54  Atl.  45,  construing  P.  L.  1896, 
directors  liable  for  declaring  dividends  out  of 
no  dissolution  or  insolvency  of  corporation;  & 
291,  72  Pac.  1095,  construing  Laws  1903,  p.  331 

105  U.  S.  94-97,  26  L.  939,  LEHNBEUTEB  v.  ! 
Syl.  1  (X,  261).  Patent  as  evidence  of  noi 
Approved  in  Los  Angeles  Art  Organ  Co.  1 
884,  Trcmaine  &  Pain  patent  No.  552,796,  for 
instruments  using  perforated  music  sheets,  is 
Fleming  patent  No.  659,442;  Bryce  Bros.  Co. 
Fed.  171,  Shrader  patent  No.  592,920,  for  mj 
ware,  is  infringed  by  machine  of  Schiffbauc 
Atwood-Morrison  Co.  v.  Sipp  Electric  etc.  Co., 
patent  No.  729,084,  for  improvements  in  B^ 
Foundry  Co.  v.  Kauffman,  135  Fed.  361,  68 
Jeavons  patent  No.  702,560,  for  oil-burner. 

Syl.  3   (X,  262).     Patents— Infringement  as 
Approved  in  A.  E.  Milner  etc.  Co.  v.  Yesbc 

C.  A.  210,  upholding  Milner  patent  No.  597,6 

counter  stools  for  stores. 

105  U.  S.  97-99,  26  L.  967,  UNITED  STATES 
Syl.  1  (X,  262).  Statutory  construction. 
Approved  in  Houghton  v.  Payne,  194  U.  S. 
Ct.  590,  banks  complete  in  themselves  are  m 
stated  intervals  and  in  consecutive  numbers, 
postal  rates  under  Comp.  St.  1901,  p.  2646. 
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105  U.  S.  100-122,  2e  L.  1080,  BLEMERHASSETT  v.  SHERMAN. 

SyL  3   (X,  203),     Bankruptcy — Mortgage  as  preference. 

Approved  in  In  re  Mt^Intoali,  150  Fed*  549,  unrecorded  mortgage  can- 
not be  set  aside  aa  franduJent  at  suit  of  mortgagor's  trustee  in  ab- 
eence  of  allegatioo  that  it  was  withheld  from  record  by  agreement  or 
for  fraudulent  pvirpose;  In  re  Sbaw^  146  Fed.  276,  279,  where  bankrupt 
gave  mortgage  on  tannery  and  materials  therein,  but  by  agreement  not 
recorded  nor  possession  taken,  and  mortgagee  gave  mortgage  on  bark 
which  it  held  under  mortgage^  but  last  mortgage  not  recorded  and  con- 
structive possession  given  agent  of  second  mortgage,  who  appointed 
bankrupt  custodian,  both  mortgages  void  as  against  bankrupt's  trustee; 
Kogcrs  V.  Page,  140  Fed.  605,  606^  where  mortgage  given  by  insolvent 
to  brother  for  future  advances  not  delivered  until  two  years  after  sign* 
ing  under  agreement  not  to  record  until  necessary  to  protect  mortgagee^ 
was  not  recorded  till  few  days  prior  to  mortgagor -s  bankruptcy  it  w?s 
voidable  preference;  In  re  Noel,  137  Fed.  702,  where  succesBion  of  mort- 
gages, first  to  secure  loan  and  others  to  secure  renewals  thereof  every 
forty-five  days  thereafter,  were  withheld  from  record  for  more  than  time 
prescribed  by  statute  for  recordation,  to  uphold  mortgagor's  credit 
last  of  serieSj  though  recorded,  is  void  as  to  mortgagor's  bankruptcy 
tniatee;  In  re  Ewald,  135  Fed.  170,  act  of  creditor  in  withholding 
chattel  mortgage  from  record  by  agreement  with  mortgagor  until  latter 's 
bankruptcy  does  not  affect  right  to  prove  debt  in  bankruptcy  nor  sub- 
ordinate it  to  claims  of  subordinate  creditors;  Johnston  v.  CoJumbua 
etc.  Banking  Co.,  S5  Miss.  259,  260,  38  So.  103,  where  bank  president 
conveyed  property  to  bank  and  deeds  withheld  from  record  at  bis  re- 
quest so  be  could  secure  credit,  bank's  claim  under  conveyance  postponed 
to  other  creditors   of  president's  estate   in  probate. 

Dlstingukhed  iii  In  re  Hunt,  139  Fed,  290,  291^  mortgage  of  property 
in  New  York  which  by  law  need  not  be  recorded  except  as  to  subsequent 
purchasers  is  not  preference  if  executed  more  than  four  months  prior  to 
bankruptcy,  unless  It  is  withheld  from  •  record  pursuant  to  fraudulent 
agreement. 

105  U.  8.  126-132,  26  L.  $42,  AGEE  v.  MUIEBAT. 

SyL  3   (X,  264).     Equity™ Application  of  propettj  to  judgment. 
Approved  in  In  re  Hurlbutt  Hatch  &  Co.,  135  Fed.  507,  68  C.  C.  A. 

216,  where  member  of  stock  exchange  contributed  seat  to  firm,  which 

subsequently  became  bankrupt,  bankruptcy  court  could  compel  Mm  to 

transfer  it  for  Jaenefit  of  firm  ^a  bankruptcy  trustee* 

(X,  264).  Miscellaneous.  Cited  in  Bobba  Merrill  Co,  v,  Straus,  147 
Ted.  18,  determining  right  of  owner  of  copyrighted  book  to  sell  under 
restTiotioD  as  to  price  of  resale , 

Syl.  5  (X,  205).     Subjection  of  patent  right  to  debt. 

Approved  in  O'Dell  v,  Boyden,  150  Fed.  736,  on  bankruptcy  of 
member  of  stock  exchange  seat  paaaes  to  trustee  as  assets  of  estate;  la 
»  Hurlbutt^  135  Fed.  507,  68  C.  €.  A.  216,  where  member  of  stock  ix- 
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ebange  contributed  seat  to  firm  which  aubsequ 
bankruptcy  court  could  compel  him  to  transfer 
bankruptcy  trustee. 

Distinguished  in  Hildreth  t.  Thibodeau,  li 
8t.  Rep.  560,  71  N.  E.  112,  where  record  owm 
residents  and  service  made  by  delivery  of  copy  o: 
state,  court  acquired  no  jurisdiction  of  suit  in  ] 
session  of  patent. 

105  U.  8.  143159,  26  L.  968,  SOOVILL  t.  TI 
Syl.  4  (X,  266).  Estoppel  of  stockholders  t 
Approved  in  Anglo-American  Land  etc.  Co. 
737,  743,  68  C.  C.  A.  89,  where  Kansas  eorpoi 
transferred  all  assets  to  Missouri  corporation, 
tion,  and  stockholders  of  former  exchanged  8t< 
liability  of  stockholders  of  former  not  aifected 
vires  of  latter  corporation;  Stealey  v.  Kansas 
S.  W.  601,  where,  at  time  of  passage  of  ordini 
tion  of  sidewalks  along  certain  street,  street  ^ 
construction  of  sidewalk  did  not  estop  city  fro 
personal  injuries  caused  by  defects  in  walk. 

Distinguished  in  Bumes  v.  Bumes,  132  Fed. 
accepted  transfer  of  own  stock  under  its  agreei 
former  owners  and  received  dividends  on  such 
cannot  plead  ultra  vires. 

Syl.  10  (X,  268).  Nonassessable  stock — Cre< 
Approved  in  Vaughn  v.  Alabama  Nat.  Bank 
64,  stockholder  purchasing  stock  at  less  than  ps 
creditors  for  difference  between  price  paid  am 
Trust  Co.  V.  National  Mechanics'  Bank,  102  M( 
ing  Maryland  Trust  Company  incorporated  und< 
109,  §  851,  and  Const.,  art.  3,  §  39,  cannot  pure 

Syl.  11   (X,  269).    Capital  stock  as  trust  fui 

Approved  in  In  re  Remington  etc.  Motor  C( 

corporation  agreed  with  board  of  trade  to  sell  i 

and  latter  gave  it  free  factory  site,  neither  boarc 

liable  to  further  assessments  on  stock  in  favor  of 

Syl.  12   (X,  269).    Compelling  payment  of 
tion. 

Approved  in  Commercial  Bank  v.  Warthen, 
537,  on  bankruptcy   of  corporation  trustee  ma; 
subscriptions. 

Syl.  14   (X,  270).     Stockholder's  liability,  ^i 

Approved  in  Felker  v.  Sullivan,  34  Colo.  216, 

poration  issued  stock  on  payment  of  small  sun 
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not  to  call  for  fuTtber  pajmentB,  corporation 'b  bankruptcy  truBtee  can- 
not sue  on  stock  aubscriptjon  until  contract  between  corporation  set 
aside  as  in  fraud  of  creditors;  Swing  v.  Brister,  87  Mibs.  531,  40  So. 
150,  where  mutual  insurance  companj  adjudged  insolvent  in  1890  and 
in  1901  supreme  court  of  OMo  decreed  assessments  against  policy- 
bolders^  limitatioDB  in  favor  of  policy-holders  did  not  run  on  assess- 
ments till  liability  became  absolute;  Chilberg  v»  Silbenbaum,  41  Wash. 
€67,  84  Pac.  600,  stock  subscription  liability  accrues  on  iosolvency  of 
corporation;  Bennett  v.  Thorne,  36  Wash.  270,  78  Pac.  941,  68  L.  R.  A. 
113f  action  against  stockholders  of  bank  for  additional  liability  im- 
posed by  Const.,  art.  12,  §  11^  must  be  commenced  within  six  years 
of  batik's  insolvency. 

105  U.  B.  166-174,  26  L.  1015,  NEW  ORLEANS  ETC.  B.  R.  CO.  v. 
ELLERMAN. 

Syl.  2  {X,  272).     Who  may  plead  ultra  vires. 

Approved  in  Wisconsin  Lumber  Co.  v.  Greene  etc.  Tel.  Co.,  127  Iowa 
360,  109  Am.  St.  Rep.  387,  101  N.  W.  745,  69  L.  R.  A.  968,  stock- 
holders cannot  set  aside  ultra  vires  acts  of  corporation,  which  corpora- 
tion may  not  take  advantage  of,  trnless  conduct  of  directors  worked 
substantial  injury;  State  Ins.  Co.  v.  Farmers'  Mut,  Ins.  Co.,  65  Neb.  41, 
90  N.  W.  lOOOj  defendant  sued  for  unearned  premiums  on  policies  is- 
sued by  it  cannot  set  up  contract  by  which  plaintiff  obtained  assign- 
ment of  such  premiums  was  ultra  Tires. 

106  tJ.  S.  175  183,  26  L.  1034,  MARINE  ETC.  MANUPACTUBINQ  CO. 
T.  BBABLEV. 

Syl.  1   (X,  272).    Federal  suit  by  assignee. 

Approved  in  KoUe  v.  Hoadley,  2O0  U.  S.  83,  50  L.  381,  26  Sup.  Ct. 
220,  trust  deed  cannot  be  foreclosed  in  federal  court  by  assignee  unless 
assignor  could  sue  therein/ though  bill  prays  cancellation  of  releaae  of 
trust  deeds  to  grantor  as  in  fraud  of  complainant. 

Syl.  8  (X,  274).  Corporation  bonds — Transfer  by  receiver* 
Approved  in  Cobe  v.  Ricketts,  111  Mo.  App.  116,  85  S.  W.  134,  wbeft 
decree  directed  master  to  advertise  for  bids  for  assets  of  loan  society 
and  plaintiff's  bid  accepted  and  commissioner  authorized  to  execute 
deed,  and  it  was  ordered  that  notes  should  be  assigned  by  receiver, 
without  recourse,  to  plaintiff,  latter  obtained  title  on  delivery  of  not© 
Indorsed  by  receiver  without  recourse. 

105  U.  S,  1S9-217,  26  L.  975,  BOOT  v*  LAKE  SHORE  ETC.  R.  B.  CO. 

Syl.  1  (X,  274).     Infringement  of  patent  after  expiration. 

Approved  in  dissenting  opinion  in  Continental  Paper  Bag  Co,  v* 
Eastern  Paper  Bag  Co.^  160  Fed.  748,  majority  holding  fact  that  nla- 
chine  never  put  into  commercial  use  does  n,ot  preclude  owner  of  patent 
from  40 joining  infringement* 
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Distinguished  in  Sazlebner  y.  Eisner,  140  Fed.  940,  fact  that  in- 
fringement of  trademark  has  ceased  before  commencement  of  suit  in 
equity  therefor  does  not  oust  jurisdiction  where  bill  alleges  threatened 
and  intended  continuance  of  infringement. 

Syl.  5   (X,  276).    Equity — Adequate  law  remedy — Jury. 

Approved  in  General  Elec.  Co.  v.  Westinghouse  Elec.  &  Mfg.  Co., 
144  Fed.  466,  where  contract  for  manufacture  and  sale  of  electrical 
equipment  provided  penalty  of  fifty  per  cent  of  ordinary  selling  price 
for  violation,  violation  of  contract  not  enjoinable;  Kane  v.  Luckman, 
131  Fed.  618,  refusing  specific  performance  of  contract  for  sale  to 
plaintiff  of  number  of  cows  at  certain  price  per  head  where  not 
shown  cows  have  any  distinctive  value  not  determinable  at  law; 
Miller  v.  Schwamer,  130  Fed.  562,  denying  equity  jurisdiction 
over  suit  for  infringement  of  patent,  where  six  days  after  ser- 
vice of  process  and  prior  to  time  to  appear  patent  expired;  Shields 
V.  Johnson,  10  Idaho,  482,  79  Pac.  393,  no  jury  required  in  action  by 
party  in  possession  to  quiet  title  to  leasehold  estate  under  Bev.  St.  1887, 
i  4538. 

Syl.  6   (X,  276).    Equity — Adequate  law  remedy. 

Approved  in  Garside  v.  Nerval,  1  Alaska,  24,  where  one  eotenant  of 
mining  claim  acting  as  agent  of  other  sells  his  interest  to  third  party, 
equity  suit  for  accounting  does  not  lie;  Hooeier  Constr.  Co.  v.  National 
Bank  of  Commerce,  35  Ind.  App.  276,  73  N.  E.  1008,  action  for  goods 
sold  is  action  at  law  and  triable  by  jury  though  complaint  alleges  de- 
fendant is  entitled  to  eertain  credits,  which  sum  cannot  be  stated, 
because  unknown  to  plaintiff,  and  concludes  with  prayer  for  accounting. 

Syl.  9  (X,  277).    Patent  infringement — Profits  as  damages. 

Approved  in  Social  Begister  Assn.  v.  Murphy,  129  Fed.  148,  in  equity 
suit  for  infringement  of  copyright  no  damages  are  recoverable  beyond 
profits  from  infringement, 

Syl.  10  (X,  277).    Patent  infringement — Accounting  for  profits. 

Approved  in  Brown  v.  Lanyon,  148  Fed.  842,  action  at  law  cannot  be 
maintained  for  sole  purpose  of  recovering  profits  which  infringer  has 
made;  Plotts  v.  Central  Oil  Co.,  143  Fed.  902,  suit  for  infringement 
of  patent  in  which  accounting  and  injunction  asked  properly  dismissed 
where  agreement  for  royalty  shown,  and  insolvency  or  threat  to  use 
patented  article  without  complainant's  consent  not  shown;  Begis  v. 
Jaynes,  191  Mass.  247,  77  N.  E.  775,  decreeing  account  of  profits 
where  defendants  in  suit  to  restrain  infringement  of  trademark  per- 
sisted in  infringement  during  litigation. 

Distinguished  in  Johnson  v.  Fooss  Mfg.  Co.,  141  Fed.  75,  fact  that 
defendant  sued  for  infringement  in  making  and  selling  patented  ma- 
chine has  made  and  sold  but  one  machine,  and  that  pending  suit  pur- 
chaser was  licensed  by  eomplainant|  does  not  deprive  equity  of  juris- 
diction to  enjoin. 


1081 


Notes  on  U,  8.  Beports. 


105  U.  S.  217-230 


SyL  11  (X,  278).     Equity— Accounting  for  profits  of  inf ringer. 

Approved  in  Miller  v»  Schwarner,  130  Fed.  562,  foHoTiriiig  nilej  Corbin 
▼.  Taoflsig,  137  Fed.  153^  where  one  has  exclusive  agencj'  for  sale  of 
goods  manufactured  by  another  in  certain  territory,  recovery  in  equity 
against  invader  ia  limited  to  benefits  derived  by  offending  party  from 
tales  so  made;  dissenting  opinion  in  Cootmental  Paper  Bag  Co.  v.  East- 
ern Paper  Bag  Co.,  150  Fed.  758^  niajoTity  holding  owner  of  patent  may 
enjoin  infringement  though  machine  never  put  into  commercial  use, 

Diatinguished  in  Bay  State  Gas  Co.  v.  Rogers,  147  Fed.  560,  np- 
holding  equity  jurisdiction  over  bill  for  profits  of  trustee  arising  out 
of  trust;  Victor  Talking  Machine  Co.  v.  American  Graphophone  Co.^  140 
Fed.  861,  prior  agreement  by  whicb  parties  to  suit  for  infringement 
of  patent  agree  on  terms  of  settlement  on  condition  that  patent  is 
sustainecl   does   not   oust   jurisdiction. 

Syl  12  (X,  278).     Equity  jurisdiction  in  patent  cases. 

Approved  in  Mc  Mull  en  Lumber  Co.  v.  Strother^  136  Fed.  303,  69  C, 
C.  A.  433,  where,  under  contracts  for  sale  and  delivery  of  large  amounts 
of  lumber  of  different  grades  at  certain  places,  vendor  gets  ven- 
dee ^s  agent  drunJk  and  memoranda  of  delivery  reodered  unreliable,  bill 
of  diaeo  7ery  lies  in  suit  for  accounting  against  vendor. 

(X,  274) »    Miscellaneous.     Cited  in  Wooster  v.  Crane,  147  Fed.  516^ 

owner  of  equitable  title  to  copyright  may  sue  in  equity  in  i3wn  name 
for  infringement  where  owner  of  legal  title  is  one  of  infringers, 

106  U.  8.  217-224,  26  L.  1039,  CECIL  NATIONAL  BANK  v,  WATSON 
BANK. 

Bjl  5  (X,  279).     Transfer  of  itock  on  books. 

Approved  in  Lipscomb  v»  Condon,  56  W.  Ya.  425,  107  Am.  St.  Rep. 
946,'l9  S.  R  395,  67  L.  R.  A.  670,  attachment  in  favor  of  creditor  of 
transferrer^  does  not  prevnii  over  title  of  transferee  of  stock  not  trans- 
ferred on  books. 

105  U.  8,  224-230,  26  L.  1117,  WARREN  v.  9T0DDART, 
8yl.   1   {X,  280).     Contracts— Duty  to   lessen  damagea. 
Approved  in  Indian  Mt.  etc.  Coal  Co.  v.  Ashville  etc.  Coal  Co.,  134 
N.  C.  588,  47  8.  E.  121,  applying  mle  in  action  on  cootract  for  delivery 
and  sale  of  coaL 

Distinguished  in  Moore  &  Co.  v.  Cornwall,  144  Fed.  33,  ship  owner  not 
required  to  accept  oflEer  made  during  lay  days  contracted  for  in  char- 
ter,  where  charterer  refused  to  nceept  ship  on  erroneous  construction  of 
charter  and  owner  had  reason  to  think  reasons  assigned  would  be  re- 
moved; Lillard  v,  Kentucky  Diat.  etc.  Co.,  134  Fed,  178,  67  C.  C»  A.  74, 
burden  of  proving  damages  sustained  by  reason  of  failure  to  furnish 
cattle  pens  and  feeding  troughs  under  contract  for  delivery  of  distil- 
lery slop,  could  have  been  minimized,  is  on  party  guilty  of  breach ;  Allen 
w.  i'ield,  130  Fed.  653,  65  0.  0.  A.  1%  wherg  defendant  agreed  to  byj 
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an  product  of  plaintiif' 8  distillery  for  fifteen 
repudiated  contract  after  two  seasons,  plaintif 
distillery  during  remainder  of  term  and  sel 
damages. 

105  U.  8.  235-236,  26  L.  1018,  HECHT  t.  BO 
Sjl.  1  (X,  281).  Appeal — Beview  of  territo 
Distinguished  in  Shields  v.  Mongollon  Explor 
70  C.  C.  A.  123,  under  Alaska  Civ.  Code,  §  5a 
appeals  has  jurisdiction  on  error  to  review  de 
court  to  recover  interest  in  mining  claim. 

105  U.  S.  237-243,  26  L.  1018,  DAVENPOBT  t. 
Syl.  1  (X,  282).  Countj  bonds  for  precinet 
Distinguished  in  Folsom  v.  Greenwood  Coui 
countj  in  South  Carolina  is  not  liable  for  payn 
fore  countj  created  bj  township,  which  was  at 
but  has  since  its  territory  included  in  new  count 

(X,  282).    Miscellaneous.    Cited  in  Pratt  v.  1 
111  Mo.  App.  103,  85  8.  W.  136,  instrument 
affixed  as  penalty  binding  signers  to  pay  same 
be  avoided  by  their  performing  their  part  of  c 
it  has  no  surety. 

105  U.  8.  244-246,  26  L.  985,  UNITED  8TATI 
Syl.  1  (X,  283).  Increased  pay  of  retired  a: 
Approved  in  United  States  v.  Mills,  197  U. 

25  Sup.  Ct.  434,  pay  on  which  increased  pay  to 

Philippines  is  computed  under  acts  of  1900  and 

pay  under  Rev.  St.,  S  1262. 

Distinguished  in  Reed  v.  Sehon,  2  Cal.  App. 
army  officer  is  not  holding  office  within  Const 
person  holding  lucrative  office  under  United  Si 
office. 

105  U.  S.  247-249,  26  L.  986,  BURLEY  t.  FLU 
Syl.  1  (X,  284).  Foreclosure  without  reden 
Approved  in  Logan  Co.  v.  McKinley  etc.  Trm 

N.  W.  993,  absolute  order  confirming  tax  sale 

debtor  of  right  of  redemption  from  tax  sale  g 

stitution  is  erroneous. 

105  U.  S.  249-252,  26  L.  1070,  SCHEFFER  v, 
RAILWAY  CO. 

Syl.  1  (X,  284).    Negligence — Proximate  car 

Approved  in  Jamagin  v.  Travelers'  Prot.  Aj 

66  C.  C.  A.  622,  68  L.  B.  A.  499,  where  deceas 
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by  tbiri]  party  wMIe  in  custody  of  officer,  proximate  cause  of  death 
was  shot  aud  not  negligence  of  officer  in  failing  to  protect  him* 

Sjl,  2  (X,  284).     Kegligence — What  lb  proximate  cause. 

Approved  in  United  States  Fidelity  Co.  v.  Dea  Moines  Nat.  Bank,  145 
Fed.  280,  applying  rule  in  action  on  fidelity  bond  of  tank  teller  for 
loss  of  money  while  teller  temporarily  absent;  W.  K.  Niver  Coal  Co. 
V.  Cheronea  8.  8.  Co.,  142  Fed,  410,  where  large  quantities  of  coal 
brought  from  Wales  on  account  of  Penosylvania  strike  and  congestion 
of  vessels  caused  delay  in  discharging,  strike  not  proximate  cause  of 
^lelay  witbin  charter  exempting  from  demurrage  for  delay  caused  by 
strikes ;  Texas  &  P.  Ey,  Co.  v.  Coutourie,  135  Fed.  474^  68  C.  C.  A.  177, 
in  action  for  loss  of  goods  by  fire  while  in  carrier's  possession  through 
failure  to  protect  goods^  failure  to  distinguish  between  proximate  and 
remote  cause  not  reversible  error,  where  jury  instructed  that  defeod- 
«.nt's  negligence  must  have  been  direct  cause  of  loss;  Empire  State 
Cattle  Co.  T.  Atchinson  etc.  By.  Co.,  135  Fed.  142,  where  cattle  shipped 
were  unable  to  reach  distination  on  account  of  flood,  and  shipment  di- 
verted and  cattle  put  in  yarda^  and  unprecedented  flood  coming  on, 
«attle  driven  into  overhead  viaducts  where  many  died  or  were  injured, 
proximate  cause  was  flood;  St.  Louis  etc.  By.  Co.  v,  Harrison,  76  Ark. 
434,  B9  8.  W.  54,  in  action  against  carrier  for  assault  by  conductor 
during  altercation  over  pasa^  error  to  refuse  charge  that  jury  should 
not  consider  fact  that  defendant  negligently  wrote  date  on  pass  so  that 
it  appeared  to  expire  on  May  lat  instead  of  May  10th;  Watters  v. 
Waterloo,  126  Iowa,  205/101  N.  W.  874,  where  plaintiff  injured  by 
fall  caused  by  defective  sidewalk,  which  fall  caused  him  to  sulTer  from 
dizziness,  fall  and  dizziness  not  proximate  cause  of  injury  sustained  by 
fall  on  another  street  due  to  failure  of  city  to  clear  sidewalk  of  icej 
Setter  v,  Maysville,  114  Ky.  70,  69  8.  W.  1075,  where  plaintiff  al- 
leged city  negligently  permitted  street  to  be  so  obstructed  that  only 
narrow  path  left  between  car  tracks  and  obstruction,  city  not  liable 
for  injury  caused  by  street- car  where  mottirmaa  could  have  discovered 
peril  in  time  to  avoid  accident;  Moffatt  Comm.  Co.  v.  Union  Fac.  Ey. 
Co.,  113  Mo.  App.  547,  88  8.  W.  117,  carrier  not  liable  for  injuries  to 
goods  caused  by  unforeseen  flood  to  which  carrier  ^s  negligent  delay  in 
moving  goods  subjected  them,  dissenting  opinion  in  Franklin  v.  Atlan* 
tie  etc.  By.  Co.,  74  S.  C.  35§,  54  9.  E.  586,  majority  holding  carrier 
not  liable  for  indignities  inflicted  on  passenger  by  fellow- passenger. 

105  U.  8.  253-258,  26  L.  987,  GOULD'S  MFG.  CO.  v,  COWINQ. 

8yL   1    (X^   286).     Patent   infringement — Profits. 

Approved  in  Westinghouse  t.  New  York  Air  Brake  Co.,  140  Fed.  550, 
denying  recovering  of  profits  for  infringement  of  Westinghouse  patent 
No.  376,837,  for  improvement  in  air-brake  valve;  Begis  v.  Jaynes,  191 
Mass.  251,  77  N.  E.  777,  on  taking  accouot  of  profits  in  suit  where 
trademark  infringement  enjoined,  defendant  is  liable  for  all  profit* 
irreipectivi  ut  whether  public  actuallj  deceived  or  not. 
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105  U.  8.  262,  26  L.  989,  BBANDIES  v.  COCHBANB. 

SjL  1   (X,  287).     Perfection  of  appeal. 

Approved  in  Lockman  v.  Lang,  132  Fed.  4,  where  appeal  allowed  hy 
taking  of  securitj  within  statutory  time  and  transcript  filed  and  cause 
docketed,  failure  to  issue  citation  within  time  prescribed  for -appeal  is 
no  ground  for  dismissal;  Simpson  v.  First  Nat.  Bank,  129  Fed.  259,  63 
C.  C.  A.  371,  where  appeal  allowed  on  condition  that  petitioner  give 
bond  in  fixed  amount,  filing  of  assignment  of  errors  at  time  of  giving 
and  acceptance  of  bond  is  in  time. 

105  U.  8.  263-264,  26  L.  1021,  UNITED  8TATES  v.  UNION  PACIFIC 
B.  p.  CO. 

8yl.  3  (X,  288).    Appeal  bj  government 

Approved  in  United  States  v.  Choctaw  etc.  B.  B.  Co.,  3  OU.  454,  41 
Pac.  746,  in  action  in  name  of  United  States  bj  private  parties  as  relat- 
ors, thej  must  give  security  for  costs  on  appeal;  dissenting  opinion  in 
State  V.  Marsh,  134  N.  C.  192,  47  8.  E.  9,  67  L.  B.  A.  179,  majority 
holding  where  on  appeal  in  rape  ease  conviction  reversed  because  in- 
dictment in  record  did  not  show  want  of  consent,  whereas  allegation 
omitted  from  printed  record  by  misprision  of  clerk,  supreme  clerk  could 
after  term  grant  certiorari  for  correction  of  record. 

105  U.  8.  265-267,  26  L.  1025,  BIEYSEB  v.  FABB. 

Syl.  1  (X,  288).    Acceptance  of  appeal  bond. 

Approved  in  Clarke  v.  Eureka  Co.  Bank,  131  Fed.  146,  where  super- 
sedeas bond  accepted,  writ  of  error  allowed  and  citation  issued,  motion 
to  increase  bond  is  within  exclusive  jurisdiction  of  appellate  court; 
dissenting  opinion  in  Sullivan  v.  Woods,  5  Ariz.  202,  50  Pac.  116, 
majority  holding  where  district  court  on  appeal  overruled  motion  for 
new  trial  and  plaintiff  gave  notice  of  appeal  and  filed  appeal  bond, 
district  court  could  during  term  vacate  judgment. 

(X,  288.)  Miscellaneous.  Cited  in  Mackenzie  y.  Pease,  146  Fed. 
744,  circuit  court  of  appeals  may  during  term  vacate  order  allowing 
appeal  inadvertently  entered. 

105  U.  S.  271-278,  26  L.  1087,  SIMMONS  v.  OGLE. 

Syl.  1  (X,  284).    Adverse  possession — Title  in  government. 

Approved  in  Teegarden  v.  Le  Marchel,  129  Fed.  489,  following  rule; 
Tyee  Consol.  Min.  Co.  v.  Langstedt,  136  Fed.  126,  69  C.  C.  A.  548, 
there  is  no  disseisin  sufficient  to  start  statute  of  limitations  against 
locator  of  mining  claim  prior  to  issuance  of  patent  to  him. 

106  U.  S.  278-302,  26  L.  1090,  LOUISIANA  v.  PILLSBUBY. 
Syl.  1  (X,  290).  Consolidation  of  municipalities — Debts. 
Approved  in  City  of  Ft.  Madison  v.  Ft.  Madison  etc.  Co.,  134  Fed. 

216,  67  C.  C.  A.  142,  Code  Iowa  1897,  §  1305,  providing  for 
ment  of  property  at  quarter  of  actual  value  is  void  in  so  far 
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it  affccta  ability  of  titj  to   meet   prior   contract   for   water  rentalB 
made  when  statute  required  asBessmemts  at  true  cash  value. 

DistinguiBhed  in  Wicliman  v,  Placerville,  147  CaL  164,  81  Pac.  538, 
Stat.  1863,  p.  211,  reincorporating  Placerville  repealed  Stat.  1863, 
p,  166,  authorizing  city  to  issue  fire  department  relief  bonds,  and 
reincorporated  city  could  not  issue  such  bonda. 

SyL  7  (X,  291).     Construction  of  adopted  statute. 

Approved  in  York  v.  Washburn,  129  Fed.  567,  5T0p  64  C.  C.  A,  132, 
whether  or  not  oral  contract  for  lease  of  realty  for  more  than  one 
year  is  void  or  voidable  under  laws  of  state  where  pro|>erty  situated 
is  detrrmined  by  federal  courts  according  to  decifiions  of  that  state. 

Distinguished  in  dissenting  opinion  in  Mnblker  v.  New  York  etc. 
R.  B.  Co.,  197  U.  8.  573,  49  L,  879,  25  Sup.  Ct.  522,  majority  holding 
owner  of  land  abutting  on  street  who  derived  title  from  grantor  to 
city;  in  trust  for  public  highway,  and  acquired  title  when  state  courts 
bad  held  that  one  so  situated  had  contract  easement  of  light  and 
air,  cannot  have  easement  impaired  by  Bubstitution  of  elevated  road 
for  surface  road  at  command  of  state. 

{IX,  290.)  Miscellaneous.  Cited  in  Arnold  v.  Knoiville,  115  Tenn, 
215,  90  S.  W,  473,  upholding  Acts  1905,  p.  585,  authorizing  levy  of 
special  assessmpnta  for  municipal  improvements  on  abutting  property 
benefited  thereby. 

105  U.  8.  305-318,  26  L.  1044,  SUFEBVISORS  OF  ALBANY  CO.  ▼. 
STANLEY. 

Syl.  2  {X,  292).  Who  objects  to  validity  of  clasa  tax. 
Approved  in  Marvin  v.  Trout,  199  U.  S.  227,  50  L.  163,  26  Sup. 
Ct.  31,  objection  of  denial  of  due  process  to  owner  of  gambling  prop- 
erty by  Ohio  statute  making  judgment  in  action  against  those  who 
won  money  there  conclusive  as  to  amount  of  loss  in  action  to  charge 
property  of  owner  is  not  open  to  owner  where  there  is  other  evidence 
as  to  losses;  Smiley  v.  Kansas,  196  U.  8.  457,  49  L.  551,  25  Sup.  Ct. 
289,  uphold iog  Kansas  anti<trust  law  of  1897  as  forbidding  four  com* 
petitive  wheat  buyers  in  single  town  to  enter  into  agreement  under 
which,  if  either  purchase  more  than  fourth  of  wheat  in  market,  he 
should  pay  othera  three  cents  per  bushel  on  ezceaa.  See  112  Am. 
St.  Bep.  650,  note. 

Syl.  3  (X,  292).     National  bank  tax — ^Discrimination, 
Approved  in  Ankeny  v,  Blakley,  44  Or.  B^^  74  Pac.  488,  enjoining 
assessment  of  tastes  on  national  bank  stock  on  ground  that  assessment 
was  BO  excessive  as  compared  with  taxea  assessed  on  other  moneyed 
capital  as  to  amount  to  illegal  discrimination. 

SyL  4  (X,  293).     Statutes  void  in  part. 

Approved  in  Michigan  B.  R-  Tax  Cases,  138  Fed.  244,  upholding 
Mich.  Pub.  Aeta  1901|  p.  236,  relating  to  assessment  of  railroad  prop- 
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•rtj;  Attorney  General  v.  Electric  etc.  Battery  Co.,  188  Mass.  241, 
74  N.  E.  468,  Stat.  1903,  pp.  447,  450,  §§  66,  67,  75,  requiring  cor- 
porations to  file  certificate  of  certain  facts  and  to  paj  excess  tax,, 
is  valid  and  applies  to  interstate  corporation  wliich  has  also  place  of 
business  in  state  for  domestic  business. 

87I.  5  (X,  293).    State  tax  on  national  bank  shares. 

Approved  in  State  v.  Flemming,  70  Neb.  526,  97  N.  W.  1064,  uphold- 
ing 8ess.  Laws  1903,  c.  73,  relating  io  taxation  as  applied  to  foreign 
insurance  companies. 

105  U.  8.  319-322,  26  L.  1052,  HILLS  v.  NATIONAL  ALBANY  EX- 
CHANGE BANK. 

8yl,  2  (X,  294).    State  tox  on  national  bank  shares. 

Approved  in  Ankenj  y.  Blaklej,  44  Or.  86,  74  Pae.  488,  enjoining 
collection  of  taxes  on  national  bank  stock  because  assessment  so  ex- 
cessive as  compared  with  taxes  on  other  money  capital  as  to  be  dis- 
criminatory. 

Distinguished  in  dissenting  opinion  in  San  Francisco  Nat.  Bank  v. 
Dodge,  197  U.  S.  112,  49  L.  687,  25  Sup.  Ct.  384,  majority  enjoining 
enforcement  of  tax  on  shares  of  national  bank  imposed  under  Gal. 
Pol.  Code,  §§  3608-3610. 

Syl.  3  (X,  294).     Taxes— Bank's  suit  for  stockholder. 
Approved  in  San  Francisco  Nat.  Bank  y.  Dodge,  197  U.  8.  75,  4d 
L.  672,  25  Sup.  Ct.  384,  following  rule. 

Syl.  6  (X,  295).    Tender  of  performance. 

Approved  in  Pierce  v.  Lukens,  144  Cal.  401,  77  Pac.  997,  where 
defendant  in  selling  bonds  agreed  to  repurchase  within  three  years 
at  plaintiff's  election,  and  when  latter  called  to  sell  said  he  did  not 
remember  but  for  plaintiff  to  send  him  letter,  which  was  done,  and 
he  replied  soliciting  further  correspondence,  but  such  letter  could  not 
reach  plaintiff  within  three  years,  latter  could  sue  without  tender. 

105  U.  S.  322-327,  26  L.  1053,  EVANSVILLE  NATIONAL  BANK  v. 
BRITTON. 

Syl.  1  (X,  296).     Taxes— Bank's  suit  for  stockholders. 

Approved  in  dissenting  opinion  in  San  Francisco  Nat.  Bank  v» 
Dodge,  197  U.  S.  112,  49  L.  687,  25  Sup.  Ct.  384,  majority  enjoining 
enforcement  of  tax  on  shares  of  national  bank  imposed  under  Cal. 
Pol.  Code,  §§  3608-3610. 

Syl.  2   (X,  296).     State  tax  on  bank  shares.  * 

Approved  in  Adams  v.  Kuykendall,  83  Miss.  585,  35  So.  832,  Nicks- 
burg  Charter,  §  31,  exempting  from  taxation  bills  and  notes  given 
for  property  within  city  subject  to  taxation,  violates  constitutional 
provision  requiring  uniform  taxation;  Ankeny  v.  Blakley,  44  Or.  86^ 
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74  Pac.  488,  enjoining  collection  of  taxes  on  national  bank  stock  be- 
cause ao  excessive  as  compared  with  taxes  on  other  monejred  capital 
as  to  be  discrimiDatory. 

105  U.  8.  350-355,  26  L.  1055,  KNICKEEBOCKEE  LLPE  INS.  CO,  v. 
FOLEY. 

Syl,  4  (X,  299),    Insnranc©^ — Answer  as  to  sobriety. 

Approved  in  Packard  v.  Metropolitan  Life  Ins.  Co.,  72  N.  H.  3,  54 
Atl.  288,  constniing  expression  **8ound  health"  in  life  policy;  Puis 
V.  Grand  Lodge  A.  O.  V.  W.,  13  N.  D.  567,  102  N.  W.  166,  where  in 
insurance  application  insured  stated  he  was  not  addicted  to  intoxicat- 
ing liquors  and  never  drank  immoderately,  evidence  that  he  sometimes 
drank  and  on  few  occasions  seemed  to  be  drunk  does  not  show  rep* 
resentationa  false. 

105  U.  S.  355-362,  26  L.  990,  BENNECKE  v.  CONNECTICUT  MUT. 
LIEE  INS,  CO. 

SyL  1  (X,  299).  Contracts — Waiver  of  stipnlatioBS, 
Approved  in  Stephens  v.  Essex  County  Park  Commission,  143  Fed. 
Bi7f  building  coBtract  provision  for  payment  of  certain  sum  for  each 
day's  delay  in  completion  not  waived  by  failure  to  answer  con- 
tractor's letter  explaining  cause  of  delay  and  asking  extension;  Moore 
V.  Mutual  Life  Assn.,  133  Mich,  533,  95  N.  W,  576,  holding  information 
by  inauTcr  of  falsity  of  some  atatementa  in  application  did  not  estop 
it  from  relying  on  other  warranties;  Gish  v.  Insurance  Co.  of  North 
America,  16  Okl.  74,  87  Pac.  874,  determining  question  of  waiver  of 
conditions  as  to  inventory  and  iron  safe;  Whigham  v.  Independent 
Order  of  Foresters,  44  Or,  554,  75  Pac.  1069,  where  none  of  officers  of 
benefit  society  knew  what  answers  made  to  questions  in  application 
and  physician  did  not  know  applicant  personally  and  forwarded  appH- 
catioD  to  head  office,  order  not  estopped  to  declare  forfeiture  for  breach 
of  warranty  because  officers  knew  applicant  intemperate  in  habits. 

Distinguished  in  Monahan  v.  Mutual  Ins.  Co.,  103  Md,  159,  63  Atl. 
213,  5  L.  E.  A.  {N.  8.)  759,  receipt  of  premiums  estops  insured  from 
denying  validity  of  policy  providing  it  should  be  void  if  other  insur- 
ance in  force,  where  it  did  not  learn  of  other  insurance  on  aiicount 
of  system  of  bookkeeping, 

Byl.  2   (X,  300).     Eatifieation   of  agent's  unauthorized  aet. 

Approved  in  Stephens  v.  Essex  County  Park  Commission,  143  Fed. 
848,  where  building  contract  provided  for  certificate  by  architect  for 
progress  payments  and  authorized  deduction  for  each  day^s  delay  in 
completion,  except  where  work  suapended  by  architect,  issuance  of 
certif catea  for  work  done  after  time  fbted  is  Dot  admlsaion  that  delay 
consented  to  by  architect. 
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105  U.  S.  381-392,  26  L.  1100,  THE  FEANCIS  ^ 
Syl.  2  (X,  302).  Appeal — Refusal  to  find  on  : 
Approved  in  Wiser  v.  Lawler,  7  Ariz.  184,  ( 

rule  on  equity  appeal. 

Syl.  4  (X,  302).  Appeal — Incidental  facts  i 
Approved  in  United  States  Fidelity  etc.  Co. 
J  45  Fed.  151,  applying  rule  in  action  on  fidelii 
Waltemeyer,  142  Fed.  417,  finding  of  fact  in  ci 
reviewable  when  there  was  substantial  evidence 
Co.  Bank  v.  Clarke,  130  Fed.  327,  64  C.  C.  A. 
conversion  tried  to  court,  appellate  court  is  prec 
sufficiency  of  evidence  unless  there  was  absolute 
port  findings;  Pheniz  Ins.  Co.  v.  Kerr,  129  Fed 
66  L.  R.  A.  569,  where  at  close  of  jury  trial  e 
emptory  instruction,  and  court  grants  one  reqc 
viewable  is  sufficiency  of  evidence;  Wiser  y.  L 
Pac.  700,  applying  rule  in  equity  appeal. 

105  U.  8.  393-401,  26  L.  1072,  HEWITT  v.  PI 
Syl.  3  (X,  303).    Equity — Services  rendered 
Approved  in  Gates  y.  McClenahan,  124  Iowa 

where   nonresidents,  appointed   executors   of  f 

complainants  as  attorneys  to  recover  land  in  '. 

complainants   could   sue   executors  in   equity  i 

exhausting  legal  remedy. 

105  U.  S.  401-408,  26  L.  1076,  HAUSELT  v.  HAl 
Syl.  1  (X,  303).  Bankruptcy— Advances — y. 
Approved  in  Cincinnati  etc.  Warehouse  Co.  ^ 
78  S.  W.  415,  64  L.  R.  A.  219,  where  corporatii 
bankrupt  to  buy  goods  to  be  shipped  to  formei 
ment  that  it  was  to  have  lien  on  goods,  and  d 
proceeds  of  sale,  corporation's  lien  passed  to  i 
chased  assets  on  its  insolvency. 

Syl.  2  (X,  303).  Validity  of  unrecorded  cha 
Approved  in  Heisch  v.  Bell,  11  N.  M.  531,  7C 
given  on  exempt  personal  property  is  not  void  i 
unacknowledged  and  unrecorded;  Christ  v.  Ze 
Atl.  823,  where  bill  of  sale  given  to  secure  lo; 
taken  was,  within  four  months  of  bankruptcy 
to  effect  that  loan  still  due  and  that  possessio 
was  no  unlawful  preference. 

Syl.  3  (X,  304).     Bankruptcy  assignor's  title 

Approved  in  Thompson  v.  Fairbanks,  196  U. 

8ap.  Ct.  306,  enforcement  of  lien  of  valid  chatt 
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poMCSsion  after  condition  broken  as  authorized  by  mortgage,  with 
knowledge  of  mortgagor *g  contemplated  baEkniptcj,  is  not  voidable 
preference^  tbotigh  possession  taken  within  foor  months  of  bank- 
juptcy;  In  re  Cramond,  145  Fed,  976,  where  city  contractor  on  assum- 
ing contract  assigned  right  to  payment  to  bank  to  secure  money  to  do 
work,  bank  acquired  equitable  lien  superior  to  laborer's  lien  under 
Bankr.  Act,  c.  54,  |  64.     See  104  Am.  St.  Rep.  913,  note. 

{X,  303.)  Miscellaneous.  Cited  in  O'Neal  v.  Richardson,  78  Ark, 
137,  92  8*  W.  111S|  as  to  correction  of  written  by  oral  instructions, 

105  TJ.  S.  41S'422,  26  L.  1131,  UNITED  STATE3  v.  HINDSKOPF. 

Syl.  2   (X,  306).     Bevenue  commissioner 'b  assessment  of  tar. 

Approved  in  Western  Express  Co.  v.  United  States^  141  Fed.  30, 
following  rule;  United  States  v.  Cole^  134  Fed*  699,  upholding  finding 
^or  government  in  suit  for  assessment  on  unreported  spirits  distilled 
from  certain  amount  of  fruit,  where  dcfeodant  admitted  reception  of 
fruity  but  failed  to  account  for  destruction  of  fruit  or  spirits  distilled 
therefroin. 

105  U.  8.  430^32,  26  L.  1142,  BO  WELL  v.  MITCHELL, 
SyL  1  (X,  306).  Equity— Dismissal  for  lack  of  Jurisdiction, 
Approved  in  Fowler  t.  Osgood,  141  Fed.  24,  applying  rtile  where 
demurrer  to  petition  by  foreign  receiver  dismissed  for  want  of  juris* 
<iiction;  Indian  Land  &  T*  Co.  v.  Shoenfelt,  135  Fed.  487,  68  C.  C*  A. 
196,  where  equity  has  no  jurisdiction,  decree  of  dismissal  must  ex- 
pressly adjudge  dismissal  on  that  ground  or  that  it  is  made  without 
prejudice  J  Hatcher  v,  Hendrie  etc.  Supply  Co.,  133  Fed.  272,  68  C.  a 
A.  19,  arguendo. 

105  U.  S.  433-447,  26  L.  1060,  EUSSELL  v.  FARLEY, 

Syl.  1  (X,  306).     No  appeal  from  costs  decree* 

Distinguished  in  Western  Coal  etc.  Co,  v.  Petty,  132  Fed.  606,  in 
federal  law  action  where  prevailing  party  is  entitled  to  costs  as  of 
Tight,  judgment  on  dismissal  denying  such  right  ia  reviewable  on 
^rror;  Nutter  v.  Brown,  58  W.  Va.  240,  52  S.  E.  90,  1  L.  B.  A.  (N,  S.) 
10S3j  decree  respecting  allowance  and  compensation  of  receiverp  is 
appealable. 

SyL  2  (X,  307).     Injunction^Damagei  where  bond  waived. 

Approved  in  Baer  ▼.  Fidelity  &  Deposit  Co.,  130  Fed.  97,  64  C,  C* 
A.  428,  applying  rule  where  court  ordered  bond  given  to  defendant 
in  receivership  proceedings  to  indemnify  him  against  damages  sus- 
tained by  depositing  money  on  dismissal  of  receivership, 

SyL  3  (X,  307)*     Injunction  bond  for  damages. 

Approved  in  Hoy  v.  Altoona  etc.  Oil  Co.,  136  Fed,  485,  granting 
preliminary  injunction  on  bill  to  recover  sharps  of  stock  fraudulently 
obtained  by  defendant  from  complainant  j  Harriman  v.  Northern  b«* 
09 
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eurities  Co.,  132  Fed.*  476,  granting  preliminary  injunction  against 
transferring  stock  received  from  plaintiff  under  agreement  to  former 
merger  declared  void  bj  courts;  State  v.  Sunapee  Dam  Co.,  72  N.  H. 
122,  55  Atl.  904,  where,  in  suit  to  restrain  dam  owner  from  operating 
it  to  injury  of  other  shore  owners  injunction  withheld,  equity  had 
jurisdiction  to  ascertain  damages. 

Syl.  4  (X,  307).    Damages  on  injunction  bond. 

Approved  in  Empire  State  etc.  Co.  y.  Hanley,  136  Fed.  104,  69 
C.  C.  A.  87,  where,  after  affirmance,  appellee  filed  in  trial  court  motion 
to  proceed,  containing  notice  to  sureties  on  supersedeas  bond  of  appli- 
cation for  summary  decree  on  bond,  which  was  served  on  surety, 
court  could  render  judgment  against  surety  under  Idaho  Code,  § 
3576;  Dougal  v.  Eby,  11  Idaho,  797,  85  Pac.  103,  where  claim  made 
against  sureties  on  injunction  bond,  summary  judgment  cannot  be 
etitered  against  sureties  on  dissolution  of  injunction.   . 

105  U.  8.  447-451,  26  L.  1065,  THE  8.  8.  OSBOBNE. 
Syl.  2  (X,  308).    Lower  court's  jurisdiction  after  appeaL 
Approved  in  First  Nat.  Bank  y.  State  Nat.  Bank,  131  Fed.  431, 

65  C.  C.  A.  414,  where  appeal  perfected  under  Bankr.  Act,  §   25a, 

from  judgment  rejecting  debt,  district  court  cannot  entertain  motion 

for  rehearing  pending  appeaL 

105  U.  8.  451453,  26  L.  1066,  EX  PABTE  SLAYTON. 

Syl.  1  (X,  308).    Shipping — Limitation  of  liability. 

Approved  in  The  Sacramento,  131  Fed.  374,  where  petition  to  limit 
liability  of  vessel  and  cargo  for  collision  failed  to  state  facts,  by 
reason  of  which  exemption  claimed  as  required  by  rule  56,  it  was  in- 
sufficient to  contest  question  of  vessel's  fault. 

105  U.  S.  454-459,  26  L.  1133,  LOXHSIANA  v.  TAYLOR. 

(X,  309.)  Miscellaneous.  Cited  in  Mial  v.  Ellington,  134  N.  C. 
165,  46  S.  E.  973,  65  L.  R.  A.  697,  officer  appointed  to  public  office 
for  definite  time  has  no  contract  or  vested  property  interest  therein 
of  which  legislature  cannot  deprive  him. 

i05  U.  S.  460-4G6,  26  L.  1067,  WESTERN  UNION  TELEGRAPH  CO. 
V.  TEXAS. 

Syl.  1  (X,  309).     Telegraph  as  instrument  of  commerce. 

Approved  in  Ames  v.  Kirby,  71  N.  J.  L.  445,  59  AtL  559,  P.  L. 
1898,  p.  812,  prohibiting  poolrooms,  is  violated  by  keeping  resort 
for  gamblers  whose  wagers  are  made  by  telegraph  with  persons  outside 
of  state;  Butner  v.  Western  Union  Tel.  Co.,  2  Okl.  248,  37  Pac.  1091, 
upholding  territorial  act  regulating  order  of  receipt  and  trans- 
mission of  telegrams,  but  which  does  not  attempt  to  regulate  delivery 
of  messages  outside  of  territory;  Postal  Tel.  Cable  Co.  v.  Umstadter, 
103  Va.   743,  50  S.  E.  260,  upholding  Code   1887,  §   1291,   imposing 
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penalty  on  telegraph  company  fof  failure  to  transmit  message;  dis- 
senting opinion  in  Western  Union  Teh  Co.  v.  Hughes,  104  Va»  246, 
51  S.  E.  227,  majority  holding  where  points  of  transmission  and 
delivery  of  telegram  were  in  same  state,  fact  that  part  of  trans- 
mission made  through  another  state  does  not  prevent  it  Iram  being 
subject  to  state  statute  penaliziog  delay. 

Byl.  3(X^309).     State  tax  on  telegraph  company* 

Approved  in  People  v.  Reardon^  184  N.  Y.  455,  112  Am.  St.  Rep. 
644,  77  K.  E,  978,  Laws  1905,  pp,  474,  477,  c.  241,  imposing  tax  oti 
transfers  of  stockj  is  valid  and  applies  only  to  tramsfera  taking  place 
in  state.     See  112  Am.  St.  Rep,  650,  note. 

Syl.  4  (Xf  310).     Commeree^^-State  t&x  on  telegrami. 

Approved  in  Western  Union  Tel,  Co.  v.  Village  of  Wakefield,  69 
NeK  276,  277,  95  K  W.  661,  determining  right  of  village  to  impose 
occupation  tax  on  telegraph  company. 

DistinguiBhed  in  Western  Union  Tel.  Co.  v.  Pennsylvania  R.  R.  Co.^ 
1©0  U.  8.  565,  49  L.  321,  25  Sup.  Ct.  133,  telegraph  company  cannot, 
nnder  act  of  July  24,  1866^  occupy  railroad  right  of  way  for  its  linea 
without  consent  of  railroad. 

165  U.  8.  467*470,  26  L,  949,  THATCHER  y.  ROCKWELL. 

Syl,  2  (X,  312).     Continuance  of  suit  in  bankrupt *s  name. 

Approved  in  Griffin  v.  Mutual  Life  Ins.  Co.,  119  Ga.  665,  46  8.  E. 
871,  if  no  trustee  appointed,  bankrupt's  debtor  not  discharged  from 
liability  of  action  pending  at  time  of  adjudication. 

Syl.  3  (X,  312).  Conclusiveness  of  judgment  on  bankruptcy  as- 
signee. 

Approved  in  Christy  v.  Des  Moines  City  Ry.  Co.,  126  Towa,  436,  102 
N.  W.  197,  where,  after  verdict  for  defendant,  plaintiff  adjudged  bank- 
rupt  and  tmstee  substituted,  plaintiff  could  prosecute  appeal  on  trus- 
tee's filing  written  consent  thereto. 

105  U.  S.  470-509,  26  L.  1143,  NEWPORT  ETC.  BRIDGE  CO,  v. 
UNITED  STATES. 
Syl.  6  (X,  313).  Bridges— Modification  of  plans — Damages. 
'  Distinguished  in  United  States  v,  Parkeiborg  Branch  R.  Co.^  143 
Fed.  230,  railroad  bridge  over  navigable  stream  built  under  authority 
of  federal  act  containing  no  provision  as  to  repeal  or  modification 
can  only  be  required  to  be  removed  on  payment  of  compensation, 

105  U.  a  609-520,  26  L.  951,  FRENCH  v.  GAPEN. 

Syl.  8  (X,  313).     Intervention — Failure  to  objecft. 

Approved  in  Bechtol  v.  Bechtol,  2  AJaska,  399,  wife  cannot  inter- 
vene in  suit  by  father  in  law  against  husband  to  declare  trust  io 
placer  claim j  Flournoy  v.  Bullock,  11  N.  M.  103^  66  Pac.  349,  55  I* 
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B.  A.  745,  where  receiver  appointed  for  partnership,  simple  contract 
creditor  having  no  lien  cannot  intervene  in  soit;  Hockadaj  ▼.  Brye, 
7  Okl.  294,  54  Pac.  477,  where  insolvent  made  general  assignment  and 
before  time  for  filing  inventory  property  sold  under  attachment  and 
proceeds  put  in  custody  of  court  for  distribution,  general  creditors 
may  interplead  in  attachment  and  ask  pro  rata  distribution  by  re- 
ceiver. 

105  U.  8.  527538,  26  L.  1157,  TBUSTEES  FLA,  INTEBNAL  IMP. 
FUND  v.  GBEENOUGH. 

Syl.  1  (X,  813).    No  appeal  from  costs  decree. 

Distinguished  in  Nutter  v.  Brown,  58  W.  Ya.  240,  52  S.  £.  90,  1  L. 

B.  A.  (N.  S.)  1083,  decree  respecting  allowance  of  expenses  and  com- 
pensation of  receivers  is  appealable. 

Syl.  3  (X,  314).    Appeal — ^Decree  for  receiver's  costs. 

Approved  in  Buggies  v.  Patton,  143  Fed.  314,  315,  order  authoriz- 
ing receiver  to  pay  himself  from  funds  in  his  hands  certain  sum  for 
past  services  as  receiver  is  appealable;  Nutter  y.  Brown,  58  W.  Va. 
240,  244,  52  8.  E.  90,  91,  1  L.  B.  A.  (N.  8.)  1083,  decree  respecting 
allowance  of  expenses  and  compensation  of  receivers  is  appealable. 

Syl.  4  (X,  314).    Appeal — ^Final  decree. 

Approved  in  Cassett  v.  Mitchell  Coal  k  Coke  Co.,  150  Fed.  85, 
order  in  action  against  railroad  for  violation  of  interstate  commerce 
act,  requiring  railroad  officials  to  produce  books  containing  informa- 
tion as  to  rebates,  is  final  decision  reviewable  on  error. 

Distinguished  in  Heinze  v.  Butte  etc.  Min.  Co.,  129  Fed.  338,  64 

C.  C.  A.  15,  orders  approving  receiver's  monthly  reports  and  direct- 
ing him  to  pay  expenses  incurred  by  him,  made  before  final  account, 
are  not  appealable. 

Syl.  6  (X,  314).    Expenses  payable  out  of  trust  fund. 

Approved  in  Bartholomew  v.  Union  Trust  Co.  (Meyers  v.  Mutual 
Life  Ins.  Co.),  36  Ind.  App.  329,  75  N.  E.  31,  following  rule;  Mc- 
Court  V.  Singers-Bigger,  145  Fed.  114,  stockholder,  who,  by  suit  on 
behalf  of  corporation,  recovers  fund  diverted  by  its  officers,  is  en- 
titled to  payment  of  expenses  of  suit  therefrom,  but  other  stockholders 
who  resist  suit  in  name  of  company  are  not;  Beceivers  of  Virginia 
etc.  Coke  Co.  v.  Staake,  133  Fed.  721,  66  C.  C.  A.  547,  bankruptcy 
court  may  allow  attachment  creditors,  who  obtained  liens  on  prop- 
erty which  trustee  could  not  otherwise  reach,  attorney's  fees  on  order- 
ing attachment  liens  for  benefit  of  estate;  Cuyler  v.  Atlantic  etc.  B. 
Co.,  132  Fed.  572,  upholding  allowance  of  counsel  fees  to  complainant 
who  as  joint  owner  has  sued  for  preservation  of  property  which  has 
been  brought  into  control  of  court;  The  Gordon  Campbell,  131  Fed. 
967,  allowing  single  docket  fee  to  proctor  in  admiralty  who  repre- 
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eesta  more  tb&n  one  petitioner;  Lnmar  v.  Hall,  129  Ted,  83,  63  C.  C, 
A.  521,  wbere  lien  cieditors  obtained  appointment  of  receiver  for  cor- 
poration, and  petitioner,  a«  attorney  for  minority  stockbolders,  fil€<l  bill 
alleging  bad  faitb  in  bringing  first  snit  and  praying  appointment 
of  receiver,  and  co-receiver  appoioted,  but  bad  faitb  not  proven  at 
trial  and  sale  was  set  aside  on  petitiont^r's  motion  and  resale  made 
for  liigher  price,  petitioner  not  entitled  to  attorney's  feci  out  of  pro- 
ceeds of  saJej  Estate  of  O'Connor,  2  CaL  App.  478,  84  Pac.  320,  testa- 
mentarj  trustee  instituting  proceedings  to  compel  executor  to  account 
and  distribute  estate  is  entitled  to  counsel  fees  on  bis  accounting; 
Bradsbaw  v.  Bank  of  Little  Bock,  76  Ark.  504,  505,  89  8.  W.  317, 
application  for  fees  of  attorneys  for  plaintifif  in  action  by  single  credi* 
tor  to  wind  up  insolvent  corporation  may  be  made  bj  attorneys; 
Kimble  v.  Board  of  Commrs,,  32  Ind.  App,  3S9,  ^6  N.  R  1027,  where 
defendants  formed  association  for  collection  of  misappropriated  county 
funds  and  collected  various  sums,  they  are  entitled  to  attorney's 
fees  out  of  funds  recovered;  l^ouisville  etc.  Seminary  v.  Botto,  117 
Ky.  974,  80  8,  W.  180,  where  elTect  of  contest  by  some  of  legatees  to 
set  aside  codicils  was  to  increase  amounts  received  by  other  legatees^ 
expenses  of  contest  should  be  paid  out  of  shares  of  all;  Sprague  v. 
Moore,  136  Mich,  431,  99  K.  W.  379,  denying  allowance  out  of  fund  to 
complainant's  solicitor  where  solicitor -s  services  in  bill  to  compel  trus- 
tee to  account  are  adverse  to  trust  fund;  Coffman  v.  Gates,  110  Mo. 
App.  4S8,  85  S.  W,  660,  where  one  holding  interest  in  land  in  fee  and 
rest  as  trustee  expended  money  in  defense  of  ejectment  suit,  he  is 
entitled  to  reimbursement  out  of  trust  property,  but  cannot  hold 
cestui  que  trust  individually  therefor  in  partition  suit;  Park  v. 
Laurens,  68  9,  C.  218,  46  S.  E.  1014,  where  citizen  employed  attor- 
ney to  compel  performance  of  duties  by  city  ofUcials,  and  suit  brought 
funds  into  city  treasury,  city  not  liable  for  attorney's  fees;  Carpen- 
ter V.  U.  8.  Fidelity  etc.  Co.,  123  Wis.  216,  101  N.  W,  407,  county 
court  may,  after  administrator  has  become  defaulter  without  having 
paid  attorney *s  fees,  decree  that  value  thereof  should  constitute  lien 
on  assets  of  estate  in  favor  of  attorneys;  Butler  v.  Con  well,  14  Wyo. 
172,  82  Pac.  951,  where  creditors  of  insolvent  consented  to  complain^ 
ant's  employment  as  their  attorney  to  recover  funds  of  insolvent, 
complainant  has  preferred  claim  on  fund  for  services* 

SyL  9  (X,  316)*     Attorney's  fees  of  conserver  of  trust  fund. 

Approved  in  Forrester  v.  Boston  etc.  Miuing  Co.,  29  Mont.  411,  74 
Pac,  1094,  in  suit  by  minority  stockholders  to  restrain  and  cancel 
transfer  of  corporation's  property,  value  of  property  and  not  value 
of  plaintiff's  stock  is  considered  in  determining  plaintiff's  counsel 
fees, 

SyL  11  (X,  316).    Bis  c  ret  ion — Costs  and  expenses— Trust  fund. 
Approved  in  Bartholomew  v.  Union  Trust  Co.   (Meyers  v.  Mutual 
%A£a  Ins.  Co.),  36  Ind.  App.  330^  75  N.  E.  32,  following  ruK 
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(X,  313.)  Miscellaneous.  Cited  in  Werckmeister  y.  American  Litlu 
Co.y  134  Fed.  323,  68  L.  B.  A.  591,  eopjrright  is  incorporeal  riglit  to 
print  and  publish. 

105  U.  8.  650-552,  26  L.  1106,  GUIDET  v.  BBOOKLYN. 

8yl.  8  (X,  318).    Patents — Change  in  form. 

Approved  in  Bullock  Electric  Mfg.  Co.  v.  General  Electric  Co.,  149 
Fed.  417,  holding  Beist  patent  No.  508,637,  for  improvement  in  arma^ 
ture  cores,  void  for  want  of  noveltj. 

105  U.  8.  553-558,  26  L.  1166,  GOBDON  v.  BUTLEB. 

SyL  2  (X,  318).    Fraud — Opinion  as  to  value. 

Approved  in  Pittsburg  Life  etc.  Co.  v.  Northern  etc.  Ins.  Co.,  140 
Fed.  896,  where  on  sale  of  business  of  life  insurance  company  list 
of  accounts  against  agents  shown,  and  defendant's  secretary  said 
they  had  charged  off  bad  ones  and  that  those  remaining  were  better 
than  ordinary,  there  was  no  basis  of  deceit  because  some  accounts 
disputed;  Kimber  v.  Young,  137  Fed.  749,  70  C.  C.  A.  178,  in  action 
for  deceit  in  sale  of  corporate  bonds,  allegations  that  defendant  said 
he  knew  bonds  were  good  and  would  be  paid  at  maturity  are  insuffi- 
cient; Brown  v.  South  Joplin  Lead  etc.  Co.,  194  Mo.  .701,  92  8.  W. 
704,  action  for  deceit  cannot  be  predicated  on  statement  of  party 
that  body  of  ore  through  which  hole  drilled  is  pay  ore,  though  opin- 
ion afterward  shown  to  be  unwarranted. 

105  U.  8.  576-578,  26  L.  1176,  COBBIN  v.  VAN  BBUNT. 

Syl.  1  (X,  321).    Bemoval — Separable  controversy. 

Approved  in  City  of  Cleveland  v.  Cleveland  etc.  By.  Co.,  147  Fed. 
176,  denying  right  to  remove  ejectment  suit  in  which  lessor  and 
lessee  joined  as  defendants  where  no  separable  controversy  shown; 
Oroel  V.  United  States  Electric  Co.,  132  Fed.  254,  in  determining 
federal  jurisdiction  in  suit  by  stockholder  on  right  of  action  in  cor- 
poration, latter  aligned  with  complainant  or  defendant  according  to 
facts. 

105  U.  S.  578-580,  26  L.  1176,  EX  PABTE  HOABD. 

Syl.  1  (X,  321).     Mandamus  to  compel  remand. 

Approved  in  Thomas  v.  Great  Northern  By.  Co.,  147  Fed.  87,  whtie, 
after  cause  erroneously  removed  over  plaintiff's  objection,  fedeial 
court  sustained  demurrer  of  resident  defendant  to  complaint,  plain- 
tiff did  not  waive  objection  against  removal  by  amending  and  pro* 
ceeding  against  nonresident  defendant. 

105  U.  8.  580-599,  26  L.  1177,  WEBSTER  LOOM  CO.  v.  HIGGIN8. 

Syl.  1  (X,  321).    Patents — When  specifications  sufficient. 

Approved  in  Thomson-Houston  Elec.  Co.  v.  Black  Biver  Traction 
Co.,  135  Fed.   763,  68   C.  C.  A.  461,  upholding  and  construing  Va» 
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Depoele  reissue  No.  11,892,  for  traveling  contact  for  electric  rail- 
ways; Wolff  V.  Bu  Pont  etc.  &  Co.,  134  Fed.  865,  67  C.  C  A.  488, 
holding  Von  Preeden.  patent  No.  429,616,  for  process  of  making  smoke- 
tesB  powder,  valid  as  to  claim  1^  but  void  aa  to  claim  2« 

Syl.  3   (Xj  322),     Patent  for  improvement^ — Specifications. 

Approved  in  National  etc.  S.  Co.  v.  De  Forest  etc.  Tel  Co.,  140  Fed* 
454,  upholding  Fessenden  reissue  I^o.  12,115,  for  receiver  for  wire- 
less telegraph  apparatus;,  Chicago  "Wooden  Ware  Co.  v.  Miller  etc. 
Co,,  133  Fed.  546,  66  C.  C.  A.  517,  upholding  Miller  patents  No.  343,829, 
for  folding  trestle;  Kip  Armstrong  Co.  v.  King  Philip  Mills,  130  Fed. 
30,  word  '^ rotary"  in  claim  of  Baker  patent  No.  595,688,  for  warp 
stop-motion  for  looms,  to  describe  element  of  combination,  does  not 
limit  claim  by  reading  into  it  mechanism  for  continuous  rotation. 

Byh  5  (X,  322).    Pateut — Combination  producing  new  result. 

Approved  in  American  Caramel  Co.  v.  Thomas  Mills  &  Bro.,  149  Fed. 
746,  upholding  Hershey  patent  No.  532,554,  for  candy-eutticg  machine; 
Cutler  etc.  Co,  v.  Union  Elec.  Mfg.  Co.,  147  Fed.  272,  upholding  Blades 
patent  No.  418,678,  for  electric  switch  for  motors;  Robins  etc  Belt 
Co.  ▼.  American  etc,  Mach,  Co,,  145  Fed.  926,  upholding  Robins  patent 
No.  571,604,  claims  5,  6,  for  troughiag  idlers  for  belt  conveyors; 
Comptograph  Co.  v.  Mechanical  Acct.  Co.,  145  Fed.  337,  upholding 
Felt  patent  No,  465,255,  for  computing  machine,  coTcring  subtraction 
cutoff;  Koerner  v.  Deuther,  143  Fed.  547,  upholding  Koeruer  patent 
No.  392,735,  for  printers'  drying  racks;  International  Time  Recording 
Co,  ▼.  Dey,  142  Fed.  743,  upholding  Cooper  patent  No,  528,223,  for 
workman ^8  time  recorder;  Bullock  Elec.  Mfg.  Co.  v,  Crocker- Wheeler 
Co.,  141  Fed.  106,  upholding  Leonard  patent  No.  478,344,  for  system 
of  electrical  diatribution ;  Bryce  Bros.  Co,  v.  Seneca  Glass  Co.,  140 
Fed.  171,  upholding  S^zhrader  i«.tent  No.  692,920,  for  engraving  nmchine 
for  etching  glass;  Brown  Bag  Filling  Mach.  Co.  v.  Drohen,  140  Fed. 
101,  upholding  Cumminga  patent  No.  573,171,  for  pap©r*bng  filling 
machine;  Capewell  v.  Goldsmith,  138  Fe<3.  686,  hoWiog  Capewell  patent 
No.  630,972,  for  stick-pin  retainer,  void  in  view  of  prior  act;  Rumford 
Chem.  Wks.  v.  New  York  Baking  Powder  Co.,  134  Fed.  388,  67  C.  C.  A. 
367,  upholding  Catlin  pateut  No.  474,811,  for  baking  powder;  Albright 
V,  Langfeld,  131  Fed.  475,  upholding  Albright  patent  No.  439,086,  for 
coin  purse;  Bechtold  v.  Nowacke,  131  Fed.  277,  upholding  Bechtold 
patent  No.  682,448,  for  comb  or  hairretaincr;  Thomson  Houston  El. 
Co.  V.  Ohio  Brass  Co.,  129  Fed.  381,  upholding  Van  Depoele  patent 
No.  394,039,  claim  18,  for  insulated  turn-buckle. 

Distinguished  in  New  York  Belting  etc,  Co.  v.  Sierer,  149  Fed.  768, 
holdiDg  Furness  &  Watts  patent  No.  527,961,  for  tile  floor,  void  fox  lack 
of  invention  in  view  of  prior  art. 

SyL*9  (X,  324).     Patents — Defense  of  prior  invention. 
Approved  io  Drewson  v.  Hartje  Paper  etc.  Co.,  131  Fed.  739,  65  C.  0* 
A*  648^  statementi  in  printed  copy  of  patent^  of  date  of  filing  applies* 
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tion,  is  prima  facie  evidence  of  such  date,  and  date  of  invention  pre* 
■omed  to  be  tame. 

105  U.  S.  600-604,  26  L.  1184,  NEW  0BLEAN8  ▼.  MOBBia 

87L  2  (X,  325).     Execution  on  city  waterworks. 

Approved  in  Brockenbrough  .▼.  Board  of  Water  Commrs.,  134  N.  GL 
17,  46  8.  E.  33,  city  waterworks  transferred  pursuant  to  Priv.  Laws 
1899,  p.  788,  e.  271,  to  commissioners,  not  subject  to  sale  for  citj 
debt 

105  U.  8.  605-611,  26  L.  1186,  0GLE8BY  ▼.  ATTBILIi. 

8yl.  1  (X,  325).    Judicial  question — Expediency  of  corporate  aetion. 

Distinguished  in  Kessler  ▼.  Enslej  Co.,  129  Fed.  409,  court  will  not 
refuse  to  entertain  suit  hj  stockholders  in  behalf  of  corporation  ta 
redress  fraud  where  it  appears  directors  in  refusing  to  bring  suit  acted 
from  extraneous  motives. 

8jL  8  (X,  326).    Collateral  attack  on  compromise. 
Approved  in  Buss  v.  Union  Oil  Co.,  118  La.  205,  86  80.  940,  appljin|^ 
rule  in  personal  injury  case. 

105  U.  8.  611-618,  26  L.  1135,  UNITED  8TATE8  t.  CABLL. 

87L  1  (X,  326).    Indictment  in  statutory  words. 

Approved  in  Burton  v.  United  8tatee,  202  U.  8.  373,  50  Lu  1067,. 
26  8up.  Ct.  688,  upholding  indictment  under  Bev.  8t.,  8  1782,  making 
it  misdemeanor  for  senator  to  receive  compensation  for  services  before 
any  department  in  matter  in  which  government  is  interested;  United 
States  V.  Allen,  150  Fed.  154,  holding  insufficient  indictment  under  Bev. 
St.,  8  4046,  merely  averring  defendant  was  clerk  in  money  order  office 
without  averring  money  converted  came  into  his  hands  by  virtue  of  his 
employment;  United  States  v.  Meyers,  142  Fed.  908,  holding  insufficient 
indictment  under  Bev.  St.,  S  5469,  for  robbing  the  mails;  United  States 
V.  Fifty  Waltham  Watch  Movements,  139  Fed.  301,  forfeiting  mer- 
chandise imported  contrary  to  law;  United  States  v.  Green,  136  Fed. 
643,  holding  insufficient  under  Bev.  St.,  S  5451,  indictment  charging 
tendering  check  to  federal  officer  with  intent  to  influence  decision;  Miller 
V.  United  States,  136  Fed.  581,  69  C.  C.  A,  355,  holding  insufficient 
indictment  under  Bev.  St.,  9  4746,  for  procuring  presentation  of  false 
paper  to  pension  commissioner,  where  it  does  not  state  manner  of 
presentation  or  name  of  person  procured  to  present  it  or  that  his  name 
is  unknown;  Wong  Din  v.  United  States,  135  Fed.  704,  68  C.  C.  A. 
340,  upholding  indictment  for  conspiracy  to  aid  landing  of  Chinese  in 
United  States,  in  furtherance  of  which  deputy  sheriff  in  charge  of 
Chinese  was  bribed;  Stote  v.  Piper,  73  N.  H.  228,  60  Atl.  743,  holding 
insufficient  indictment  against  bank  official  for  making  false  entry. 

Distinguished  in  McNeil  v.  United  States,  150  Fed.  84,  upholding 
sufficiency  of  indictment  charging  bankrupt  unlawfully,  knowingly,  will- 
fully and  fraudulently  concealed  from  trustee  certain  property  belonging 
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to  banJinipt  estate,  as  sufficiently  alleging  knowledge  that  property 
belonged  to  estate;  State  v.  Hnuaer,  112  I^.  343,  36  So.  407,  upUolding 
indictnient  for  forgery  tbongh  bill  not  alleged  to  have  been  publialied, 
knowiiig  it  to  be  falae  and  counterfeitetL 

Bjh  3  (X,  327),     Indictment — Uttering  forged  paper — Knowledge. 

Approved  in  United  States  v.  Green,  136  Fed.  651,  holding  insufficient 
indictment  under  Eev,  St.,  §  5431,  charging  tendering  af  defendant'! 
personal  check  to  federal  officer  with  intent  to  bribe. 

105  U.  S.  614-618,  26  L.  1189,  LINCOLN  v.  FRENCH. 

Byl.  1  (X,  328),    Presumption  of  trustees'  reconveyance. 

See  100  Am.  St,  Eep.  104,  note. 

SyL  2  (X,  328).    Presumptions  supply  place  of  facts. 

Approved  in  Wabaah  R,  Co.  v.  Be  Tar,  141  Fed.  934,  determining 
extent  of  presumption  as  to  due  care  by  traveler  injured  At  milroad 
cross  mg, 

105  U.  8.  630-63G,  26  L.  1194,  THE  POTOMAC. 

SyL  2  (X,  330).    Collision — Vne  of  veaael  during  repaini. 

Approved  in  The  Loch  Trool,  150  Fed,  431,  wbere  vessel  injured  by 
collision  on  March  10th  immediately  laid  up  unrepaired,  and  on  August 
3d  she  obtained  charter,  but  contract  for  repairs  not  made  till  October 
17th,  and  during  same  period  other  vessels  of  owners  laid  up^  libelant 
not  entitled  to  damages  for  loss  of  use  during  repairs;  The  North  Star, 
140  Fed.  264,  where  it  is  shown  vessel  injured  in  collision  would  have 
obtained  charter  and  made  earnings  during  time  she  was  detained  for 
repairs,  owner  entitled  to  demurrage  based  on  probable  net  earnings. 

SyL  4  (X,  330)*    Subrogation  of  insurer  paying  loss. 

Approved  in  North  German  Fire  Ins,  Co.  v.  Adams,  142  Fed.  442, 
upholding  admiralty  jurisdiction  over  action  in  personam  to  enforce 
payment  of  fire  policy  on  ship;  The  Lavingatone,  130  Fed.  749,  65  C, 
C.  A.  610,  where  ship  sunk  by  collision  and  abandoned  to  insurer  ia 
insured  by  valued  policy  and  stipulated  sum  paid  to  owner,  who  subse- 
quently recovers  actual  value  from  vessel  at  fault,  insurer  is  entitled 
to  reimbursement  from  auch  sum  to  amount  it  has  f>aid  with  interest* 

(X,  329.)  Miscellaneous.  Cited  in  Standard  etc.  Ins,  Co,  v.  Nome 
Beach  Lighterage  etc.  Co.,  133  Fed.  646,  67  C.  C.  A.  602,  valuatiou  ia 
policy  is  conclusive  of  all  rights  under  policy. 

105  U.  S.  647-658,  26  L.  1200,  EX  PARTE  BOYB. 

SyL  1  (X,  331).    Federal  judgment — Supplementary  proceedingt. 
Cited  in  In  re  Alphin  etc.  Cotton  Co.,  134  Fed.  480,  arguendo. 
SyL  4  (X,  332).    Where  discovery  compelled  in  equity. 
Approved  in  United  States  v.  Bitter  Root  etc,  Co.,  133  Fed.  280,  66 

Cft  G.  A«  652^  denying  federal  equity  jurisdiction  of  suit  lor  discovery 
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and  for  final  relief  which  eonsiata  of  enforcement  of  purely  legal  de- 
mand; Brown  ▼.  McDonald,  130  Fed.  969,  refnaing  to  entertain  bill  of 
diacoverj  to  aacertain  namea  of  atockholdera  of  corpomtion  againat 
whom  complainant  deeirea  to  bring  suit  for  collection  of  aaaeeament. 

105  U.  8.  659-667,  26  L.  1186,  COBBIN  ▼.  COUNTY  OP  BLACKHAWK. 

87L  1  (X,  832).    Federal  suit  bj  assignee. 

Approved  in  Kolae  ▼.  Hoadlej,  200  U.  8.  88,  50  L.  880,  26  Sap.  Ct. 
220,  applying  rule  to  foreclosure  of  trust  deed. 

87L  2  (X,  382).    Federal  suit  by  assignee  on  contract. 

Approved  in  Gorman-Wright  Co.  ▼.  Wright,  184  Fed.  865,  67  C.  C. 
A.  8i5,  pledgee  of  stock  cannot,  on  account  of  diversity  of  citizenship 
between  himself  and  corporation,  sue  latter  in  federal  court  for  appoint- 
ment of  receiver  where  pledgor  is  citizen  of  same  state  aa  corporation; 
Utah-Nevada  Co.  v.  De  Lamar,  133  Fed.  120,  121,  66  C.  C.  A.  179, 
suit  by  assignee  of  oral  contract  to  recover  money  due  thereon  cannot  be 
maiirtained  in  federal  court  unless  assignor  could  sue  therein. 

105  U.  a  667-671,  26  L.  1204,  POST  v.  KENDALL  COUNTY. 

SyL  8  (X,  334),    Following  state  decisions  aa  to  validity  of  statutea. 

Distinguished  in  Great  Southern  etc.  Hotel  Co.  v.  Jones,  193  U.  8. 
546,  48  L.  786,  24  Sup.  Ct.  576,  independent  judgment  aa  to  validity  of 
mechanic's  Uen  law  under  state  constitution  exercised  by  federal  court, 
irrespective  of  state  decisions  rendered  prior  to  conmiencement  of  suit 
but  after  rights  of  parties  fixed  by  contract. 

105  U.  8.  671-691,  26  L.  1206,  HABVEY  v.  UNITED  STATES. 

Syl.  3  (X,  335).     Beformation  of  government  contract. 

Distinguished  in  United  States  v.  Milliken  Imprinting  Co.,  202  U.  S. 
175,  50  L.  983,  26  Sup.  Ct.  572,  refusing  to  reform  government  contract 
for  printing  revenue  stamps  by  incorporating  clauses  in  prior  com- 
munication from  internal  revenue  commissioner  to  contractors  then  en- 
gaged on  work. 

Syl.  4  (X,  335).    Conclusiveness  of  findings. 

Cited  in  United  States  v.  Milliken  Imprinting  Co.,  202  U.  8.  174, 
50  L.  983,  26  Sup.  Ct.  572,  arguendo. 

105  U.  S.  691-696,  26  L.  1108,  SWIFT  CO.  v.  UNITED  STATES. 

Syl.  2  (X,  335).    Contemporaneous  statutory  construction. 

Approved  in  Houghton  v.  Payne,  194  U.  S.  100,  48  L.  891,  24  Sup. 
Ct.  590,  books  complete  in  themselves  and  published  at  stated  intervids 
and  in  consecutive  numbers  are  not  entitled  to  second-class  postal  rates 
under  Comp.  St.  1901,  p.  2646;  Knight  v.  Shelton,  134  Fed.  434,  deter- 
mining legality  of  adoption  of  proposed  amendment  to  Arlcangag  Qg^, 
stitution. 


t099 


Notes  on  U.  8.  Reports.  105  U.  8.  606-73» 


105  U,  S.  696-701,  26  L.  1213,  EX  PARTE  MASON. 

SfL  1  (X,  336).    Habeas  corpus — Order  of  court-martiat 
Distinguiabed  in  United  States  v.  Praeger,  149  Fed.  485,  decision  of 
<'ourt-martial  that   queationa  put  to   civilian  witness  are   proper  is  not 
conclusive  otx  civil  courta  on  question  of  contempt  in  refusing  to  answer. 

8jh  3  (X,  336).     Court-martial— Punisliment. 

Approved  in  In  re  Stubbs,  133  Fed.  1015,  court-martial  may  sentence 
fioldier  convicted  of  violation  iiixtj-aecond  article  of  war  to  five  years' 
imprisonment. 

105  U.  B.  701-703,  26  L.  1109,  CBANE  lEON  CO.  x,  HOAGLAND. 
SyL  2  (X,  336),  Writ  of  error  as  supersedeas — Service, 
Approved  in  Kentucky  v.  Powers,  139  Fed.  490,  upholding  right  of 
removal  of  criminal  case  where  defendant  discriminated  against  in 
aeleetioQ  of  jury;  Cresat  v.  Cresat,  54  W,  Va.  584,  46  S.  E.  584,  date 
of  decree  as  shown  bj  record  marks  time  from  which  statute  of  limita- 
tioDfl  governing  appeal  therefrom  commencea  to  run. 

105  U.  S.  709  718,  26  L.  1139,  MARSH  v.  McPHERSON. 
Syl.  2  (X,  337).  Sales — Mitigation  of  damages— Acceptance  of  goods. 
Approved  in  Tbomas  China  Co.  v.  C.  W,  Raymond  Co.,  135  Fed.  28, 
<j7  C.  C,  a.  629,  where  contract  for  sale  of  machinery  contained  general 
warranty  of  fitness  for  purpose  intended,  and  there  is  further  agreement 
to  replace  defective  parts,  where  part  of  maehine  broke,  purchaser  could 
repair  or  replace  same  and  recover  cost  thereof  from  seller  under  general 
warranty, 

105  U,  S.  728-733,  26  L.  957,  COUNTY  OF  RALLS  v.  DOUGLASS, 

8yL  1  (X,  337)*    Bonds  issued  by  de  facto  county. 

Approved  in  Monabao  v.  Lynch,  2  Alaska,  134,  upholding  appointment 
of  pound  master  by  de  facto  council  men. 

Syl.  4  (X,  338),    Bood holders^  rights — Decisions  at  issuance. 

Approved  in  Gamble  v.  Rural  etc.  School  Dist.,  146  Fed.  117,  where, 
after  issuance  of  negotiable  school  bond  fraudulentiy  issued  and  con> 
taining  recitals  entitling  bona  fide  purchaser  to  recover  full  face  value, 
statute  passed  limiting  recovery  on  negotiable  paper  procured  by  fraud 
to  amount  paid  thereof,  such  statute  did  not  afifect  subsequoDt  purchaser 
with  knowledge  of  fraud  from  bona  fide  holder. 

105  U.  S.  733-739,  26  L.  1220,  BALLS  COUNTY  COURT  ?.  UNITED 
STATES. 

SyL  2  (X^  339).    County  bonds  merged  in  judgment. 

Approved  in  State  v.  Board  of  nommrs.,  162  Ind,  597,  68  N.  E.  301, 
where  railroad's  right  to  receive  public  aid  previously  voted  and  for 
which  tax  levied  is  determined  by  judgmeut,  such  matters  are  not  attack- 
able OQ  mandamus)  Ward  v*  Piper,  69  Kan,  776,  77  P^C  700^  fact  that 
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interest  eouponi  on  township  bonds  merged  in  judgment  does  not  affect 
right  of  holder  to  have  funds  raised  by  taxation  to  paj  interest  on  bonds 
applied  to  judgment;  Atchison  etc  B.  B.  Go.  t.  Territorj,  11  N.  M.  676, 
72  Pac.  16,  court  maj  inquire  into  judgment  against  county  to  ascer- 
tain if  claim  legally  payable  out  of  taxes  sought  to  be  applied  to  it. 

SyL  3  (X,  339).    County  bonds — Authority  to  tax  to  redeem. 

Approved  in  Rose  t.  McKie,  145  Fed.  590,  591,  authority  given  town 
by  statute  to  contract  debt  carries  with  it  authority  to  tax  for  payment 
of  such  debt;  City  Council  etc  of  Denver  v.  Board  Co.  Commrs.  Adams 
Co.,  33  Colo.  7,  77  Pac  860,  city  council,  after  service  of  alternative 
mandamus  ordering  it  to  levy  tax  for  certain  purpose,  cannot  defeat 
mandamus  by  making  annual  levy  and  omitting  therefrom  levy  it  was 
ordered  to  make 

SyL  4  (X,  840).    Debt  limit— Special  bond  tax. 

Approved  in  McElie  v.  Bose,  140  Fed.  148,  where  town  authorized 
by  statute  to  appropriate  certain  amount  for  construction  of  steamboat 
and  issue  notes  therefor,  it  is  no  defense  to  mandamus  to  compel  levy 
of  tax  to  pay  judgment  recovered  for  portion  of  boat  that  town  had 
issued  notes  to  limit  and  used  proceeds. 

SyL  5  (X,  340).    Limiting  taxing  power — Contract  obligations. 

Approved  in  City  of  Ft.  Madison  v.  Ft.  Madison  Water  Co.,  134  Fed. 
216,  67  C.  C.  A.  142,  Code  Iowa  1897,  S  1305,  providing  for  assessment 
of  property  at  quarter  of  actual  value,  is  void  in  so  far  as  it  affects 
ability  of  city  to  meet  prior  contract  for  water  rentals  made  when 
property  required  to  be  assessed  at  true  cash  value. 

(X,  339.)  Miscellaneous.  Cited  in  School  Dist.  No.  1  t.  School 
Dist.  No.  7,  33  Colo.  51,  78  Pac.  692,  as  instance  of  grant  of  alternative 
mandamus  commanding  payment  from  moneys  already  raised  or  to 
levy  tax  to  raise  more. 

105  U.  8.  766-772,  26  L.  959,  UNION  PAPER  BAG  MACHINE  CO.  v. 
NIXON. 

Syl.  4  (X,  342).    No  appeal  as  to  costs  alone. 

Distinguished  in  Western  Coal  etc.  Co.  v.  Petty,  132  Fed.  606,  federal 
decree  dismissing  action  at  law  and  denying  prevailing  party  his  costs 
is  reviewable  on  error;  Nutter  v.  Brown,  58  W.  Va.  240,  52  S.  E.  90, 
1  L.  B.  A.  (N.  S.)  1083,  decree  allowing  expenses  and  compensation 
of  receiver  is  appealable. 
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lOe  TT.  S.  3-4,  27  L.  73,  BOSTWICK  t,  BRINKERHOri'. 

Byl  1  (X,  343),    Beview — Judgment  on  merits  only. 

Approved  in  The  Chief,  142  Fed.  351,  order  denying  intervening 
petition  iinder  admiralt/  nilo  43  not  final;  Heinze  v.  Butte  etc.  Min. 
Co.,  129  Fed.  340,  64  C,  C.  A.  15,  order  approving  receiver's  report* 
and  directing  payment  of  expenaea  not  final ;  StahJ  v.  Stahl,  220  111.  190, 
77  N,  E,  68^  de<!ree  declaring  conveyances  fmudulent  and  referring  to 
master  for  accounting  ia  finaL 

106  U.  S.  5-7,  27  K  78,  EX  PAETE  BALTIMORE  £  OHIO  E.  B. 
SyL  1  (X,  345).     Jnrifldiction — Joinder  of  decrees* 
Approved  in  The  Joseph  B.  Thomaa,  148  Fed.  767,  dismissing  appeal 

aa  to  several  libelants  in  admiralty  for  wages;  Feely  v.  Bryan,  55  W* 

Va.  593,  47  S.  E,  311,  mle  applied  where  several  creditor!  attack  mort^ 

gage  aa  preference* 

106  U.  S.  17-29,  27  K  91,  THE  NOBTH  STAB. 

8jL  1  (X,  347).    Both  vessels  in  fault,  each  pays  half. 

Approved  in  Erie  etc.  Co,  v.  Erie  B.  Co.,  142  Fed.  13,  nonliability  of 
one  vessel  to  her  cargo  owners  does  not  exonerate  her  from  contribntion 
to  cargo  liability  of  other  j  The  C  R.  Hoyt,  136  Fed.  677,  holding  rule 
should  be  applied  independent  of  degree  of  fault. 

SyL  4  (X,  348).     Admiralty — Belated  cages  consolidated. 

Approved  in  Erie  etc.  Co,  v.  Erie  E.  Co.,  142  Fed.  14,  holding  damagea 
should  be  apportioned  in  single  adjudication;  Betts  v.  United  States, 
132  Fed.  234,  65  C,  C.  A.  452,  bolding  defendant  tried  t.n  a  number 
of  indictments  together  is  entitled  to  as  many  sets  of  pere.uptory  cbai* 
lenges  aa  indictmentB. 

(X,  347.)  MisccllaneouB.  Cited  in  Erie  etc.  Co,  v.  Erie  E.  Co.,  142  Fed, 
12,  holding  independent  libel  may  bo  brought  for  cotitribution. 

106  U.  S.  30-38,  27  L.  65,  PHOENIX  INS.  CO.  v.  DOSTEE. 

SyL  1   (X,  348),     Withdrawing  case  from  jury. 

Approved  in  Semet-Solway  Co,  v.  Wilcox,  143  Fed.  840,  in  action  for 
breach  of  contract  of  employment,  question  of  servant  ^s  discharge  rightlj 
left  to  iuryj  International  T.  Book  Co.  v,  Heartt,  136  Fed.  133,  69  C.  C, 
A.  127,  holding  action  for  slander  should  have  been  taken  from  jury; 
Neeley  v.  Southwestern  etc.  Oil  Co.,  13  Okl.  362,  75  Pac,  539,  64  L.  E.  A. 
145,  holding,  in  action  for  personal  in  juries,  questions  of  negligence 
und  contributory  negligence  improperly  withdrawn  from  jury;  Woolf  r. 
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Washington  etc.  Net.  Co.,  37  Wash.  503,  79  Pae.  999,  reveraLng  Terdiet 
of  jurj  and  holding  one  killed  in  crossing  railroad  tracks  guilty  of  con- 
tributory negligence. 

87L  2  (X,  349).    Waiver — Customarily  receiving  overdue  premioms. 

Approved  in  Rutherford  v.  Prudential  Ins.  Co.,  34  Ind.  App.  540,  7$ 
N.  £.  205,  holding  no  forfeiture  where  agent  failed  to  call  for  pre- 
mium; Aetna  Life  Ins.  Co.  ▼.  Fallow,  110  Tenn.  729,  77  S.  W.  930,  rule- 
applied  where  accident  insurance  premium  was  paid  after  accident. 
See  notes,  107  Am.  St.  Bep.  106;  107  Am.  St.  Bep.  145. 

SyL  3  (X,  350).    Courts  liberal  to  avoid  forfeitures. 

Approved  in  Washburn  v.  Union  etc.  Ins.  Co.,  143  Ala.  489,  38  So.  1012,. 
retention  of  overdue  premium  note  and  insistence  on  payment  held 
waiver. 

Syl.  4  (X,  350).    Insurance— Notice— Time  to  pay  premium. 

Distinguished  in  Leonhard  v.  Provident  etc.  Soc.,  130  Fed.  291,  64 
C.  C.  A.  533,  holding  giving  of  notice  useless  where  policy  was  sur- 
rendered. 

106  U.  a  4785,  27  L.  47,  CHICAGO  ETC.  B.  B.  v.  FOSDICK. 

Syl.  8  (X,  353).    Mortgage — Bequest  must  precede  foreclosure. 

Approved  in  Cochran  ▼.  Pittsburg  etc  B.  Co.,  150  Fed.  682,  reaffirm- 
ing rule. 

(X,  351.)  Miscellaneous.  Cited  in  Hill  v.  Denton,  74  Ark.  466,  86  8. 
W.  404,  sale  under  foreclosure  decree  devests  trustor  of  all  interest. 

106  U.  8.  8995,  27  L.  79,  COTTON-TIE  CO.  v.  SIMMONS. 

Syl.  1   (X,  355).     Patents— Using  old  parts. 

Approved  in  National  Cash  Beg.  Co.  v.  Grobet,  148  Fed.  387,  holding 
adding  patented  printing  devise  to  cash  register  no  infringement; 
Wagner  Typewriter  Co.  v.  Webster  Co.,  144  Fed.  411,  holding  replacing 
typewriter  spool  not  reconstruction  and  no  infringement;  Morrin  v. 
Bobert  etc.  Works,  138  Fed.  76,  refitting  tubes  in  steam  generator  held 
reconstruction  and  infringement. 

Syl.  2  (X,  355).     Patented  parts  may  be  replaced. 
Approved  in  Wagner  Typewriter  Co.  v.  Webster  Co.,  144  Fed.  412. 
holding  typewriter  ribbon  and  spool  may  be  replaced. 

Syl.  3  (X,  356).     Contributory  infringement — Vendor. 
Approved  in  Cortelyou  v.  Chas.  Enen  Johnson  &  Co.,  138  Fed.  117, 
holding  notice  on  rotary  neostyle  of  restrictive  use  binds  purchaser. 

106  U.  8.  99-108,  27     L.  69,  BACON  v.  BIVES. 
Syl.  1  (X,  356).     Nominal  party  does  not  prevent  removaL 
Approved  in  Cella  v.  Brown,  136  Fed.  442,  reaffirming  rule;  Boatmen's 
Bank  v.  Fritzlen,  135  Fed.  658,  68  C.  C.  A.  288,  rule  applied  holding 
prior  mortgagee  not  necessary  party  to  suit  to  foreclose  junior  mori> 
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gage;  Groel  v.  United  Elec.  Co.,  132  Fed,  254,  in  actkn  by  stockholder 
00  behalf  of  corporation,  corporation  is  neccssaiy  party. 

SyL  3  (X,  357).     Statute  runs  against  disavowed  trusti. 
Approved  in  Patteraon  v.  Hewitt,  11  N.  M.  42,  66  Pac,  565,  55  L.  B. 
A*  67 Oy  rule  applied  to  verbal  promise  to  share  profits  of  mining  claims. 

(X,  356.)  Miacellaneous.  Cited  in  Murray  v.  Farrell,  2  Alaska,  363, 
law  of  forum  goyernt  unless  statute  provides  otherwise. 

106  U.  8.  118-123,  27  L.  87,  STEAMSHIP  CO.  ▼.  TUGMAN. 
Syl.  1  (X,  358),  Jurisdiction— licai dene 0  of  corporation. 
Approved  in  Thomas  v.  Board  of  Trustees,  195  U.  S,  210,  49  L,  164,  25 

Sup.   Ct.   24^  holding  board   of  university   trustees  created  by  special 

legislative   act   not   a   corporation. 

SjL  3  (X,  359).     Filing  petition  and  bond  removal  complete. 

Approved  in  Boatmen's  Bank  v,  Fritzlen,  135  Fed.  653,  68  C.  C.  A. 
288,  reaffirming  rule;  Madisonville  Traction  Co,  v,  St,  Bernard  Mia  Co., 
19G  U.  8.  245,  49  L.  464,  25  Sup.  Ct.  251,  eminent  domain  action  under 
state  statute  is  removable;  Chicago  etc.  By,  Co.  v.  Stone,  70  Kan.  709,  79 
Fac.  655,  amended  petition  demanding  less  than  $2,000  does  not  prevent 
removaL 

Distinguished  in  Corporation  Commission  t.  Eailroad  Co.,  135  N.  C. 
Bl,  47  S.  E.  232,  holding  pleading  does  not  show  statutory  amount. 

SyL  4  (X,  361).     Eemoval — Compelled  defense  no  waiver. 
Approved  in  Illinois  etc.  E.  R.  Co.  v.  Whitworth,  115  Ky.  292,  73  S,  W, 
768,  holding  pleading  under  protest  no  waiver, 

106  U.  S.  124-141,  27  L.  104,  PRITCHABD  v.  NORTON. 
Syl.  3  (X,  361).  Law  incorporated  m  contract  controls. 
Approved  in  Supreme  Lodge,  Knights  of  Pythias  v.  Meyer,  198  U.  S. 
517,  49  L.  1149,  25  Sup.  Ct.  754,  Dowagie  Mfg.  Co,  v.  Lochren,  143  Fed. 
216,  and  Perry  v.  Bubber  Tire  Wheel  Co.,  138  Fed.  837,  all  holding  lex 
fori  governs  right  to  compel  witness  to  answer;  Anglo-American  etc 
Co,  V.  Wood,  143  Fed.  684,  as  to  what  actions  against  stockholders  may 
be  united,  lex  fori  controls;  Midlaod  etc.  Co.  v,  Solomon,  71  Kan.  187, 
79  Pac.  1078,  applying  rule  to  express  atipulation  that  bond  be  governed 
by  law  of  another  state;  Creston  Nat.  Bank  v.  Salmon,  117  Mo.  App. 
G13,  93  S.  W,  289,  allowing  equitable  defenses  to  promiasory  not©  after 
negotiation,  lex  loci  contractus  controls;  Seely  v.  Manhattan  etc,  Ins.  Co., 
72  N.  H.  56,  55  Atl.  427,  lex  fori  controls  admissibility  of  affidavit  of 
mailing  notice  of  insurance  premiums  unpaid;  Clark  v,  Eltinge,  38 
Wash.  382,  383,  107  Am,  St,  Rep.  858,  80  Pac.  559,  applying  rule  to  stat- 
utory exemptions  of  wife. 

SyL  4  (X,  363).    Right  of  action  is  property. 

Approved  in  Merchants*  Nat.  Bank  v.  Eaat  Grand  Forks,  94  Minn. 
250,  102  N.  W,  704,  upholding  act  of  legislature  curing  defects  in  con- 
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tracts  for  street  work;  Kingslej  t.  Merrill,  122  Wis.  192,  90  N.  W.  1046, 
67  L.  B.  A.  203,  holding  mortgages  and  notes  of  solvent  debtor's  taxabl* 
property. 

SjL  7  (X,  364).    Constmetion— Law  upholding  eontraet 

Approved  in  Home  Land  etc.  Co.  t.  McNamaite,  145  Fed.  19,  that  one 

jurisdiction  upholds  provision   for  liquidated   damages  not  enough  to 

control;  Davis  v.  Tandy,  107  Mo.  App.  448,  81  8.  W.  460,  applying  role 

to  note  usurious  under  laws  of  one  state. 

(X,  361.)   Miscellaneous.   Cited  in  United  8tates  t.  Milwaukee  etc.  Co,. 

145  Fed.  1007,  question  whether  assignee  can  sue  in  his  own  name  cannot 

be  raised  by  plea  in  bar  after  triaL 

106  U.  S.  142147,  27  L.  110,  WINO  ▼.  ANTHONY. 
SyL  1   (X,  364).    Patent — ^Reissue  differing  from  originaL 
Approved  in  Cleveland  etc.  Co.  ▼.  Detroit  etc.  Co.,  131  Fed.  744,  where 

original  application  for  gas-burner  is  for  mechanism  only,  sabsequent 

process  claim  void. 

106  U.  8.  147-154,  27  L.  85,  JESSUP  v.  UNITED  STATES. 

Syl.  3  (X,  364).    Validity  of  bond  not  required  by  statute. 

Approved  in  Commissioners  of  Logan  Co.  y.  Harvey,  6  OkL  632,  52 
Pac.  403,  bond  of  register  of  deeds,  not  required  by  statute,  is  Toid 
where  extorted. 

106  U.  8.  154160,  27  L.  149,  THE  NEVADA. 

Syl.  4  (X,  365).    Negligence — Ocean  steamer. 

Approved  in  Quinette  v.  Bisso,  136  Fed.  832,  69  C.  C.  A.  825,  steam 
tug  traversing  thickly  settled  river  in  a  fog  must  slow  down. 

Syl.  5  (X,  365).     Collision — Insufficient  lookout. 

Approved  in  New  York  &  Oriental  etc.  Co.  v.  New  York  etc.  Co., 
143  Fed.  994,  holding  if  duty  of  one  lookout  compelled  him  to  watch 
piers,  there  should  have  been  another. 

(X,  365.)  Miscellaneous.  Cited  in  The  North  Star,  132  Fed.  147,  to 
effect  that  suction  may  cause  collision. 

106  U.  S.  160-162,  26  L.  128,  UNITED  STATES  v.  ABATOIB  PLACE. 

Syl.  1  (X,  366).    Be  view — Seizure — Certificate  reasonable  cause. 

Approved  in  United  States  v.  83  Sacks  of  Wood,  147  Fed.  749,  dis- 
trict court  should  not  grant  certificate  unless  clearly  warranted  by 
evidence;  Agnew  v.  Haymes,  141  Fed.  637,  holding  Bev.  St.,  {  970,  not 
in  conflict  with  Bev.  St.,  §  989;  Anglo-American  etc.  Co.  v.  Cheshire 
Prov.  Inst.,  134  Fed.  155,  revoking  order  staying  execution  because 
possibly  not  reviewable. 
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106  U.  S.  163-166,  26  L,  129,  MASON  ▼.  NOKTHWESTEEN  INS.  CO. 

SyL  1   (X,  366),     Mi>rtgage& — E<}aity  of  redemption. 

Approved  in  Logan  Co,  v,  McKinkj  etc.  Trust  Co.,  70  Neb.  414,  101 
N.  W.  993,  right  to  redemption  cxiBts  from  Judicial  tax  sale, 

106  U.  8.  166-178,  27  L.  134,  CLOUGH  v.  BAEKEB. 

Bjl  1  (X,  366).    Patents— Oil-burners. 

Approved  in  Cleveland  Foundry  Co,  v.  Kauflfman,  135  Fed.  362,  68 
C.  C,  A.  65S,  upholding  Jeavoua  oil-burner  as  employing  new  method 
4>i  dislodgment. 

Syl.  2  (X,  366).    Patents— Accidental  anticipation. 

Approved  in  United  Shirt  &  Collar  Co.  v.  Beattic,  149  Fed.  740, 
upholding  patent  for  Hucceaaful  machine  for  folding  euff  edges  in 
spite  of  prior  unsuccessful  machine;  Chisholm  v.  Fleming,  133  Fed. 
930,  applying  rale  to  machine  for  hulling  peas  on  the  vines;  Petti- 
bone  v.  Pennsylvania  Steel  Co.,  133  Fed.  738,  applying  rule  to  pat- 
ent for  railroad  switch-stand. 

Distinguished  in  American  Sales  Book  Co.  v.  CarterCrume  Co.,  150 
Fed.  336,  Beek  patent  No.  647,934,  for  manifolding  saleshook  and  holder^ 
was  anticipated, 

106  U,  S.  183487,  27  L.  90,  SCHOOL  DISTRICT  v.  STONE. 

Syl.  2  (X,  368).    Municipalities — Estoppel  to  contest  bonds. 

Approved  in  Piatt  v.  Hitchcock  Co.,  139  Fed.  933,  applying  rule 
to  precinct  bonds  issued  by  board  of  county  commissioners  in  Ne- 
braska. 

SyL  3  (X,  368).     Municipalities — ^Estoppel — Express  recital. 

Approved  in  Green  Co.  v.  Shortell,  116  Ey.  126,  75  S.  W,  254,  ap- 
plying rule  to  bonds  issued  by  county  in  subscription  to  railroad 
stock  coDtaining  no  recitals  of  preliminary  requisites;  Graves  v.  Com- 
missioners, 135  N.^  C.  66,  47  S.  E.  136,  applying  rule  to  township 
bonds  in  aid  of  railroad  eontnining  no  recitals  of  regularity. 

106  U.  S,  188  190,  27  U  156,  SCHWED  v,  SMITH. 
Syi.  1  (X|  369),     Appeal — Jurisdictional  amount — Separate  claims. 
Approved  in  Feely  v.  Bryan,  55  W.  Va.  591,  595,  47  S.  E.  310,  312, 

applying  rule  to  several  creditors  attacking  a  mortgage  a»  «  prefer* 

ence. 

106  U.  S.  191-195,  27  L.  131,  FRA8EE  v.  JEMISON. 

Syl.  2  (X,  370).     Eemoval  of  causes — ^Separate  controversy. 

Approved  in  Pefkins  v.  Lake  Superior  etc.  Ey.  Co.^  140  Fed.  910, 
in  railroad  condemnation  proceedings,  diverse  citizenship  of  owner 
of  one  piece  of  land  no  ground  for  removal;  Boatmen's  Bank  v.  Frits- 
Ua,  135  Fed.  663,  68  C«  Cp  A,  288,  action  to  avoid  priof  mortgagee 
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for  fraud  and  action  to  foreclose  janior  mortgage  separable;  QroeX 
V.  United  States,  132  Fed.  254,  in  suit  in  equity  by  stockholder  of 
New  Jersey  corporation,  corporation  should  be  classed  as  a  defendant 
and  removal  refused;  Laden  v.  Meek,  130  Fed.  879,  65  C.  C.  A.  361^ 
in  action  for  specific  performance  of  contract  of  sale  of  land  the  ml- 
legation  of  diverse  citizenship  insufficient. 

106  U.  8.  196-251,  27  L.  171,  UNITED  STATES  ▼.  LEE. 

Syl.  4  (X,  371).    Useless  tender  unnecessary. 

Approved  in  Memphis  City  Bank  v.  Smith,  110  Tenn.  355,  75  8.  W. 
1070,  refusal  by  bank  to  surrender  pledged  property  except  on  pay- 
ment of  other  unsecured  debts  waives  necessity  for  tender. 

Syl.  7  (X,  372).    Sovereignty  not  suable  without  consent. 

Approved  in  State  v.  Mortensen,  69  Neb.  385,  95  N.  W.  834,  deny- 
ing mandamus  to  compel  state  board  of  public  buildings  to  perfozm 
contract  for  hiring  convict  labor.    See  108  Am.  St.  Bep.  832,  note. 

S>4.  9  (X,  374).    Ejectment  against  federal  officer. 

Approved  in  Burton  v.  United  States,  202  U.  S.  368,  50  L.  1066, 
26  Sup.  Ct.  688,  upholding  enactment  making  it  a  misdemeanor  for 
United  States  senator  to  receive  compensation;  Wadsworth  ▼.  Boy- 
sen,  148  Fed.  780,  applying  rule  to  injunction  against  Indian  agent 
from  obstructing  prospector  on  reservation;  Bosenberger  y.  Harris,, 
130  Fed.  1003,  granting  injunction  pendente  lite  restraining  ''fraud 
order"  of  postoffice  department  classing  advertising  scheme  as  a 
lottery;  O'Reilly  De  Camara  v.  Brooke,  135  Fed.  388,  holding  military 
governor  of  Cuba  not  exempt  from  liability  for  tort  committed  un- 
der his  civil  administration;  Kirk  v.  United  States,  131  Fed.  339,  ac- 
tion to  enjoin  United  States  and  marshal  from  unlawful  seizure,  dis- 
missed as  to  United  States,  granted  as  to  marshal;  dissenting  opinion 
in  International  Postal  Supply  Co.  v.  Bruce,  194  U.  a  608,  612,  48 
L.  1138,  1140,  24  Sup.  Ct.  820,  majority  holding  postmaster  cannot  be  en- 
joined from  using  patented  stamp-canceling  machine.  See  108  Am. 
St.  Rep.  835,  839,  notes. 

Distinguished  in  International  Postal  Supply  Co.  v.  Bruce,  194  U. 
S.  605,  48  L.  1137,  24  Sup.  Ct.  820,  holding  United  States  postmaster 
cannot  be  enjoined  from  using  patented  stamp-canceling  machines;. 
Sanders  v.  Saxton,  182  N.  Y.  479,  481,  108  Am.  St.  Rep.  826,  75  N. 
E.  529,  530,  in  suit  against  officer  to  cancel  tax  deed  and  quiet  title 
against  state,  the  state  held  real  party  in  interest  and  rights  to  sue 
denied. 

Syl.  10  (X,  374).     Government  not  bound  by  suit  against  officer. 

Approved  in  Sanders  v.  Saxton,  182  N.  Y.  480,  108  Am.  St.  Bep. 
826,  75  N.  £.  530,  suit  against  officer  to  cancel  tax  deed  is  suit  against 
•Ute. 
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(X,  371.)  Miscellaneous.  Cited  in  Northern  Securities  Co.  ▼. 
United  States,  193  XT.  S.  350,  48  L.  706,  24  Sup.  Ct.  436,  upholding 
power  of  Congress  to  regulate  interstate  commerce. 

106  U.  S.  252-255,  27  L.  145,  BICHAEDSON  v.  HABDWICK. 

8yl.  1  (X,  375).    Parol  evidence  to  vary  writing. 

Approved  in  Famham  Co.  v.  Southeastern  Const.  Co.,  144  Fed.  990, 
parol  agreement  to  transfer  stock  in  consideration  of  promises  con- 
tained in  written  contract  held  inadmissible;  Standiford  v.  Thomp- 
son, 135  Fed.  998,  68  C.  C.  A.  425,  construing  instrument  as  option 
to  purchase  coal  lands  and  refusing  to  decree  specific  performance; 
Lillard  y.  Kentucky  Distilleries  etc.  Co.,  134  Fed.  182,  67  C.  C.  A. 
74,  cited  in  opinion  of  court  below,  reversed,  court  above  holding 
evidence  of  usage  and  custom  admissible. 

Syl.  2  (X,  375).    Option  vests  no  present  estate. 

Approved  in  Phenix  Ins.  Co.  ▼.  Kerr,  129  Fed.  727,  64  C.  C.  A. 
251,  66  L.  B.  A.  569,  option  gives  sole  and  unconditional  owner  with- 
in meaning  of  fire  insurance  policy;  Sheehy  v.  Scott,  128  Iowa,  556, 
104  N.  W.  1141,  holding  interest  of  vendor  subject  to  attachment 
prior  to  execution  of  deed. 

Syl.  3  (X,  375).    Option,  when  binding — Consideration. 

Approved  in  Kirby-Carpenter  Co.  v.  Burnett,  144  Fed.  637,  option 
to  purchase  land,  without  consideration,  unenforceable. 

106  U.  8.  260-264,  27  L.  147,  WALLACE  v.  PENFIELD. 

Syl.  1  (X,  376).     Oift  to  wife  not  fraudulent. 

Approved  in  Savage  v.  Savage,  141  Fed.  350,  gift  to  wife  made 
while  solvent  good  against  subsequent  creditors  in  bankruptcy. 

106  U.  S.  265-271,  27  L.  115,  FABMERS'  LOAN  *  TBUST  CO.  ▼. 
WATEBMAN. 

Syl.  2  (X,  377).     Appeal — Jurisdictional  amount — Joinder. 

Approved  in  Feily  v.  Bryan,  55  W.  Va.  592,  47  8.  E.  310,  apply- 
ing rule  to  several  creditors  attacking  mortgage  as  a  preference. 

106  U.  8.  272-285,  27  L.  196,  FINK  v.  O'NEIL. 

Syl.  1  (X,  378).    Government  bound  by  homestead  exemption. 

Approved  in  dissenting  opinion  in  State  v.  Marsh,  134  N.  C.  192. 
47  8.  E.  9,  67  L.  B.  A.  179,  majority  holding  state  can  correct  fatally 
defective  indictment  after  close  of  term.  See  101  Am.  St.  Bep.  151, 
182,  notes. 
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106  U.  8.  286-314,  27  L.  117,  MILTENBEBGEB  ▼.  LOQANSPOBT 
BY. 

8jL  6  (X,  380).  Bailroadi— Preserving  expenses  precede  mort- 
gage. 

ApproTed  in  In  re  Erie  Lumber  Co.,  150  Fed.  828,  applying  mle 
and  granting  priority  to  receiver's  certificates  for  operating  expenses 
of  sawmill;  Cunningham  v.  Zinc  etc.  Min.  Co.,  103  Mo.  App.  400,  76 
8.  W.  488,  holding  labor  claims  entitled  to  priority  in  receivership 
of  mining  corporation;  People's  Nat.  Bank  v.  Virginia  etc.  Co.,  104 
Ya.  37,  51  8.  E.  156,  applying  mle  and  allowing  priority  to  operat- 
ing expenses  of  receiver  of  textile  factory;  dissenting  opinion  in 
Gregg  V.  Metropolitan  Trust  Co.,  197  U.  &  192,  193,  195,  196,  49  tu 
720,  721,  25  8up.  Ct.  415,  majority  holding  suppUes  for  preservation 
of  road  but  not  necessary  for  business  have  no  priority. 

Distinguished  in  Oregg  v.  Metropolitan  Trust  Co.,  197  XT.  8.  187, 
49  L.  718,  25  Sup.  Ct  415,  holding  supplies  for  preservation  but  not 
necessary  for  business  of  road  have  no  priority;  Security  Trust  Co. 
V.  Goble  B.  Co.,  44  Or.  374,  74  Pac.  921,  holding  services  and  sup- 
plies not  furnished  in  furtherance  of  railroad  business. 

106  U.  8.  327-337,  27  L.  151,  UNITED  8TATE8  v.  EBIE  BY.  CO. 

8yl.  1  (X,  383).    Assessment  of  foreign  bondholders. 

Approved  in  Metropolitan  Life  Ins.  Co.  v.  Board  of  Assessors,  115 
La.  706,  39  8o.  849,  holding  Act  No.  170  of  1898,  making  bills  re- 
ceivable due  nonresidents  assessable,  is  not  unconstitutionaL 

106  U.  8.  350-360,  27  L.  222,  8T.  CLAIB  v.  COX. 

Syl.  2  (X,  386).    Process — Agent  of  foreign  corporation. 

Approved  in  Kibbler  v.  St.  Louis  etc.  B.  Co.,  147  Fed.  881,  denying 
jurisdiction  over  foreign  corporation  not  having  agent  within  judi- 
cial district;  Cella  Com.  Co.  v.  Bohlinger,  147  Fed.  422,  holding  ser- 
vice of  summons  on  state  auditor  for  foreign  corporation  not  due 
process  of  law;  Wilson  v.  American  Palace  Car  Co.,  65  N.  J.  Eq. 
734,  55  Atl.  998,  holding  court  without  jurisdiction  over  foreign  cor- 
poration not  personally  served. 

Syl.  3   (X,  386).    Foreign  corporations — Beasonable  restrictions. 

Approved  in  Old  Wayne  etc.  Assn.  v.  McDonough,  164  Ind.  328, 
73  N.  E.  705,  upholding  statute  requiring  foreign  insurance  corpora- 
tion to  stipulate  that  service  may  be  made  on  commissioner;  Bruning 
V.  Brotherhood  Ace.  Co.,  191  Mass.  116,  77  N.  E.  711,  upholding  stat- 
ute permitting  service  on  foreign  insurance  corporation  to  be  made 
upon  state  auditor;  Groel  v.  United  Elec.  Co.,  69  N.  J.  Eq.  411,  412, 
60  Atl.  827,  upholding  jurisdiction  over  foreign  corporation  on 
aervice  on  its  process  agent;  Hunter  v.  Mutual  Beserve  etc.  Ins.  Co., 
184  N.  Y.  144,  76  N.  E.  1074,  holding  statutory  power  of  attorney  to 
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insurance  commiasioner  irrevocable  only  while  foreign  corporation 
contiuuefl  doing  buainess;  dissenting  opinion  in  fiecurity  etc*  Ins,  Co. 
V.  Prewltt,  202  IT.  S.  261,  50  L.  1020,  26  Sup,  Ct.  619,  majority  hold- 
ing etate  may  revoke  license  of  foreign  insumnce  company  for  re- 
moving cause  to  federal  court. 

SyL  5  (X,  387).    Process — Agent  of  foreign  corporation. 

Approved  in  Pennsylvania  etc,  Ina.  Co,  v.  Meyer,  197  U.  8.  413,  49 
Ij.  Slif  23  Bup.  Ct.  483|  foreign  insurance  company  sending  loss  ad- 
justers into  state  ia  * Moing  business''  there;  Kibbler  v.  St,  Louii 
etc.  R.  Co,,  147  Fed,  8S2,  holding  foreign  corporatiom  not  suable  in 
federal  court  where  county  of  resident  agent  is  in  another  district; 
Buffalo  Glass  Co.  v.  Manufacturers'  Glass  Co,,  142  Fed.  274,  vacat- 
ing process  on  foreign  corporation  without  place  of  business  where 
served  on  president  temporarily  within  state j  Buffalo  etc.  Brick  Co. 
V.  American  etc,  Mach,  Co.,  141  Fed,  212,  setting  aside  service  and 
summons  on  foreign  corporation  not  doing  business  in  state  made  on 
president  temporarily  within  state;  Johnson  v.  Computing  Scale  Co,, 
139  Fed,  340,  service  on  officer  of  foreign  corporation  casually  within 
state  void;  Brush  Creek  etc,  Co.  v,  Morgan  G.  etc.  Co.,  136  Fed,  506, 
607,  service  on  officer  of  foreign  corporation  within  state  to  adjust 
difference  with  plaintiff  is  good;  Wells  v,  Clark,  136  Fed.  465,  hold- 
ing rightful  jurisdiction  ef  state  court  cannot  be  lost  by  removal  to 
federal  court;  Jameson  v,  Simonds  Saw  Co.,  2  Cal.  App.  585,  84  Pac. 
290,  single  transaction  is  not  ** doing  business"  so  as  to  authorize 
service  on  foreign  corporation;  Beeves  v.  Southern  Ry.  Co.,  121  Ga. 
565,  49  8.  E.  676^  followiog  rule  and  holding  immaterial  whether  ac- 
tion originated  without  state;  Williams  v.  Metropolitan  etc,  Ry.  Co., 
6S  Kan,  21,  74  Pac,  602,  64  L.  B.  A,  794,  foreign  corporation  is 
'^out  of  the  state''  and  cannot  avail  itself  of  statute  of  limitations; 
Zelnicker  Supply  Co,  v.  Cotton  00  Co.,  103  Mo.  App.  97,  77  S.  W. 
322,  holding  service  void  on  president  of  foreign  corporation  not 
doing  business  in  state;  Territory  v.  Baker,  12  N.  M.  459,  78  Pac. 
625,  denying  jurisdiction  over  foreign  corporation  not  *loing  busi- 
ness in  state  on  service  on  president  while  passing  on  train;  Berger 
v.  Pennsylvania  B.  R.  Co,,  27  R.  I,  585,  65  AtL  262,  solicitation  of 
business  by  agents  of  foreign  corporation  is  not  *' doing  business** 
within  the  state. 

Distinguished  in  Groel  v.  United  Elec.  Co,,  69  N«  J.  E<^.  422,  GO 
Atl  831,  upholding  P.  L,  1896,  p,  307,  relating  to  appointment  of 
process  agent  by  foreign  corporation, 

SyL  6  (X,  380).     Foreign  corporations — Record  of  service. 

Approved  in  Jackson  v,  Delaware  etc.  Co.,  131  Fed.  134,  holding 
marshal's  return  insuMcient  which  does  not  show  corporation  was 
doing  buainesa  in  state;  Scott  v.  Stockholders  Oil  Co.,  129  Fed.  617, 
principal  case  referred  to  as  stating  rule  as  to  what  mui?t  appear 
on  record;  Hilhebrand  v.  United  Artisans^  46  Or.  13^,  79  Pac,  349, 
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holding  record  of  sorviee  on  foreign  corporation  insufficient  where 
complaint  fails  to  show  where  action  accrued;  In  re  Box's  Will,  127 
Wis.  270,  106  N.  W.  1065,  denying  jurisdiction  to  admit  foreign  will 
to  probate  where  record  of  original  probate  deficient. 

106  U.  S.  360-370,  27  L.  201,  VAN  WYCK  t.  KNEVALS. 

87I.  2  (X,  390).    Railroad  grant  prevents  state  grant. 

Approved  in  Knepper  v.  Sands,  194  XT.  S.  481,  48  L.  1084,  24  Sup. 
Ct.  744,  holding  title  in  state  as  trustee  until  it  disposes  of  land; 
Cascaden  v.  Dunbar,  2  Alaska,  412,  locator  of  mining  claim  gains 
present  title  which  can  be  defeated  onlj  by  subsequent  failure  to 
comply  with  statute. 

8yl.  3  (X,  390).    Filing  definite  location  fixes  route. 
Approved  in  Eastern  Or.  L.  Co.  v.  Brosnan,  147  Fed.  812,  applying 
rule  to  military  wagon  road. 

106  U.  8.  371-379,  27  L.  232,  EX  PARTE  CURTIS. 

Syl.  2  (X,  393).    Congress  may  prohibit  political  donations. 

Approved  in  Fox  v.  Willis,  114  Ky.  947,  72  S.  W.  332,  minister  to 
foreign  country  cannot  collect  fee  for  services  in  prosecuting  claims 
against  government. 

Syl.  4  (X,  393).    Habeas  corpus — What  reviewable. 

Approved  in  Guyler  v.  Atlantic  etc.  R.  Co.,  131  Fed.  99,  discharg- 
ing defendant  on  habeas  corpus  where  judgment  of  contempt  exceeded 
jurisdiction  of  court. 

106  U.  S.  379-390,  27  L.  157,  GEEKIE  v.  Ba:RBY  CARPENTER  CO. 

Syl.  2  (X,  393).     Tax  deed — Statutory  limitations. 

Approved  in  Simoneaux  v.  White  Castle  Lumber  etc.  Co.,  112  La. 
224,  36  So.  329,  lapse  of  statutory  period  cur^  failure  of  tax  col- 
lector to   oflFer  part  before   whole. 

106  U.  S.  391-395,  27  L.  219,  LANSDALE  v.  SMITH. 

Syl.  1  (X,  394).     Equity  refuses  relief  for  laches. 

Approved  in  Thurmond  v.  Chesapeake  etc.  Ry.  Co.,  140  Fed.  699, 
sustaining  demurrer  to  bill  to  enforce  specific  performance  for  laches; 
Cole  V.  Birmingham  Union  Ry.  Co.,  143  Ala.  434,  39  So.  405,  holding 
stockholder's  suit  to  set  aside  ultra  vires  transfer  barred  by  laches; 
Patterson  v.  Hewitt,  11  N.  M.  23,  42,  66  Pac.  558,  654,  55  L.  R.  A.  658, 
holding  action  to  enforce  trust  in  mine  barred  by  laches. 

106  U.  S.  395-399,  27  L.  60,  KING  v.  CORNELL. 

Syl.  1  (X,  396).     Statute — Repeal  by  implication. 

Approved  in  Pratt  Institute  v.  City  of  New  York,  183  N.  T.  157, 
75  N.  E.  1121,  holding  general  tax  law  exempting  educational  in* 
«titutions  repeals  special  exempting  act. 
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Syl.  2  (X,  397).    Bemoval  of  causes — Alien  defendants. 

Approved  in  O 'Conor  v.  Texas,  202  U,  8.  507,  50  L.  1126,  26  Sup. 
<Jt.  726,  reaffirming  rule;  Iowa  etc.  Min.  Co.  v.  Bliss,  144  Fed.  457, 
•holding  action  against  guaranty  company  separable  from  action  against 
principal  and  removable;  Laden  v.  Meek,  130  Fed.  879,  65  C.  C.  A. 
•'361,  petition  for  removal  must  show  that  each  party  is  citizen  of 
■«ome  state. 

a06  U.  8.  399-408,  27  L.  245,  HEMINGWAY  ▼.  STANSELL. 

87I.  1  (X,  398).    Action — Change  in  municipal  officers. 

Approved  in  State  ▼.  Woodruff,  83  Miss.  114,  36  So.  80,  holding 
^nder  Laws  1876,  p.  174,  auditor  and  treasurer  can  be  sued  as  suc- 
•cessors  of  levee  commissioners. 

106  U.  8.  408-413,  27  L.  169,  HODGES  v.  EA8T0N. 

Syl.  3   (X,  399).    Waiver  of  jury  not  presumed. 

Approved  in  Swift  k  Co.  ▼.  Jones,  145  Fed.  492,  holding  circuit 
•court  had  no  power  to  refer  issues  of  fact  in  case  at  common  law 
"to  master;  Allen  v.  Parmalee,  142  Fed.  363,  reversing  directed  ver- 
dict in  trespass  to  try  title  and  remanding  to  jury;  Chessman  v. 
Hale,  31  Mont.  591,  79  Pac.  258,  holding  right  to  jury  not  waived  in 
•action  for  damages  and  injunction. 

106  U.  8.  429432,  27  L.  237,  GBANT  v.  PHOENIX  INS.  CO. 
Syl.  1  (X,  400)..  Appeal— What  is  final  decree. 
Approved  in  Norris  Safe  &  Lock  Co.  y.  Manganese  etc.  Co.,  150 
Fed.  578,  order  requiring  payment  of  money  into  court  not  final; 
«tahl  V.  Stahl,  220  HI.  190,  77  N.  E.  68,  holding  decree  that  certain 
conveyances  absolute  in  form  are  in  trust  and  referring  to  master 
for  accounting  is  final. 

106   U.    S.    432-437,   27    L.    230,    WOODENWABE    CO.    v.    UNITED 
STATES. 

Syl.  1  (X,  401).    Damages  for  removal  of  timber. 

Approved  in  United  States  v.  Coughanour,  133  Fed.  225,  66  C.  C.  A. 
•278,  reaffirming  rule;  United  States  v.  Bitter  Boot  etc.  Co.,  133  Fed. 
•278,  66  C.  C.  A.  652,  sustaining  demurrer  to  bill  in  equity  for  damages 
for  removing  timber,  remedy  existing  at  law;  Trustees  Dartmouth  Col. 
V.  International  etc.  Co.,  132  Fed.  95,  106,  holding,  where  trespass 
not  willful,  measure  of  damages  is  stumpage  value  at  time  of  cut- 
ting; Anderson  v.  Besser,  131  Mich.  486,  91  N.  W.  739,  and  Texas  etc.  By. 
<3o.  v.  Jones,  34  Tex.  Civ.  95,  77  S.  W.  956,  both  applying  rule  for 
«neasure  of  damage  where  timber  cut  by  trespasser  in  good  faith; 
Peyton  v.  Desmond,  129  Fed.  7,  63  C.  C.  A.  651,  arguendo. 
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106  U.  8.  437^6,  27  L.  208,  MINTUBN  t.  UNITED  8TATBa 
SyL  2  (Z,  403).    Negligenee--Offieeri  of  goyernment. 
ApproYod  in  United  8Ut6«  ▼.  Gueit,  143  Fed.  458,  surety  on  dis- 
tiller's bond  not  relieved  from  tax  on  lost  spirits  though  loss  caused  bj 
negligence  of  collector. 

106  U.  8.  447-457,  27  L.  226,  8TEEL  v.  8MELTING  CO. 

8jL  3  (X,  404).    Land  patent— Collateral  attack. 

Approved  in  Brown  ▼.  Gumey,  201  U.  8.  193,  50  L.  722,  26  Sup. 
Ct.  509,  rulings  of  Land  Department  on  lode  mining  claim  not  sub- 
ject to  collateral  attack  after  final  entry;  Le  Marchel  ▼.  Teegarden, 
133  Fed.  827,  holding  one  seeking  to  attack  patents  must  plead  and 
prove  evidence  from  which  mistake  resulted;  Peyton  v.  Desmond, 
129  Fed.  9,  63  C.  C  A.  651,  proceedings  leading  to  patent  cannot  be 
reviewed;  Gumey  v.  Brown,  32  Colo.  480,  77  Pac.  359,  judgment  of 
Land  Department  on  adverse  claims  to  mining  location  cannot  be 
collaterally  attacked;  Quinn  v.  Baldwin  Star  Coal  Co.,  19  Colo.  A  pp. 
506,  76  Pac.  555,  decision  of  Interior  Department  canceling  entry  on 
coal  land  and  permitting  amendment  of  entry  not  subject  to  collateral 
attack;  Adams  v.  Couch,  1  Okl.  40,  26  Pac.  1017,  action  of  Land 
Department  on  homestead  settlement  not  reviewable  on  action  of 
ejectment;  Paine  v.  Foster,  9  Okl.  230,  53  Pac.  114,  findings  of  land 
officers  on  controverted  questions  of  fact  conclusive;  Board  of  Educa- 
tion V.  Mansfield,  17  8.  D.  78,  81,  82,  106  Am.  8t.  Bep.  771,  95  N. 
W.  288,  289,  townsite  patent  issued  by  land  office  cannot  be  col- 
laterally attacked  by  locators  of  mining  claims;  Welsh  v.  Call  vert, 
34  Wash.  255,  75  Pac.  873,  refusing  to  entertain  claim  by  applicant 
that  lands  granted  as  tide  lands  were  oyster  lands  as  collateral  at- 
tack; Laramie  Nat.  Bank  v.  SteinhoflP,  11  Wyo.  308,  71  Pac  994, 
prior  to  issuance  of  patent  court  may  determine  right  to  possession 
but  not  title. 

Syl.  6   (X,  407).    Land  patent  passes  legal  title. 

Approved  in  Bockfinger  v.  Foster,  10  Okl.  502,  62  Pac.  803,  hold- 
ing townsite  trustees  who  have  not  conveyed  title  by  deed  cannot 
be  declared  by  court  of  equity  to  hold  as  trustees  for  claimant. 

Syl.  7  (X,  407).    Patent— Attack  for  fraud. 

Approved  in  Oklahoma  City  v.  Hill  Bros.,  6  Okl.  125,  50  Pac.  245, 
holding  unauthorized  deed  by  townsite  trustees  void  in  action  to 
recover  damages  for  ejectment;  Keyes  v.  Brackett,  187  Mass.  308, 
72  N.  E.  987,  granting  equitable  relief  for  fraud  practiced  in  bonding 
against  mechanic's  lien. 

Syl.  10   (X,  409).     Improvements — Estoppel — Knowledge. 

Approved  in  Lydick  v.  Gill,  68  Neb.  281,  94  N.  W.  112,  holding 
estoppel  to  assert  title  though  party  acting  without  intent  to  de- 
ceive. 


1113 


Notes  on  U.  8.  Beporte.  106  U.  S,  458-^04 


106  U,  8.  458^464,  27  K  216,  GEOEGIA  v,  JESUP. 

Syl.  1  (X,  409).     Conflict  of  laws— Taxei. 

Approved  in  Ingraliam  v.  National  Salt  Co.,  139  Fed*  6S9y  refas- 
iiig  to  enjoin  on  behalf  of  attaching  creditor  in  federal  court  «• 
celver  under  itate  insolvency  itatute. 

106  tJ.  S,  464,  465,  27  L,  302,  CLABK  v.  KEITH, 

8yl.  1  (X,  410)*     Appeal— Law  of  the  caae. 

Approved  in  United  Statea  v.  Denver  etc.  E,  E.  Co.,  11  N.  M.  154, 
66  Pac,  552,  holding  previona  decision  that  acta  of  Congress  copstitute^ 
grant  ta  party  to  suit  predudei  inquiry  into  vuliditj  of  act* 

106  U.  8.  466,  467,  27  L.  267,  MORHrLL  v.  JONES. 

Syl.  1   (X,  411).     Departoient  regulations  cannot  alter  law. 

Approved  in  United  States  t.  Matthews,  146  Fed.  308,  holding  stat- 
ute declaring  it  crime  to  violate  fegulation  of  Department  of  Interior 
void;  Powell  v.  United  States,  135  Fed.  882,  upholding  regulations  of 
Internal  Revenue  Department  governing  claims  for  rebate;  United 
States  V.  Hoover,  133  Fed.  952,  holding  Secretary  of  Agriculture  with- 
out power  to  make  rules  governing  transportation  of  animals  with  in- 
fectious diseases,  violation  of  which  would  constitute  crime. 

Distinguished  in  Stratton  v.  Oceanic  Steamship  Co.,  140  Fed.  834, 
holding  department  regulation  requiring  deposit  of  head  tax  on  land- 
ing of  alien  valid;  Borden  v.  United  States,  132  Fed.  206,  upholding 
customs  regulation  requiring  registry  of  pedigree  of  aninmla  imported 
for  breeding  purposes. 

106  U.  8.  468-487,  27  L.  270,  BRANCH  v.  JESUP. 

Syl  3  (X,  412).     Railroad — Sale  of  franchise. 

Approved  in  City  of  Lincoln  v.  Lincoln  St.  R  Co.,  67  Keb.  480,  03 
N.  W.  769,  holding  corporation  organized  to  construct  street  railway 
may  purchase  one  already  constructed*  See  notes,  99  Am.  St.  Bep. 
257  i  103  Am.  St.  Bep.  560, 

Syl.  4   (X,  412).     Estoppel — Eeceiving  dividend. 

Approved  in  Weed  v.  Gainesville  R.  R.  Co.,  119  Ga.  596,  46  S.  E, 
894,  bondholders  could  not  attack  contract  as  ultra  vires  or  in  re- 
straint of  trade;  Breslia  v.  Fries  Brealin  Co.,  70  N.  J.  L.  283,  58  Atl. 
317,  holding  consenting  stockholder  precluded  from  setting  up  irregu- 
larity in  declaring  dividend. 

106  V,  8.  487-504,  27  L.  238,  PARKERSBUBG  v.  BROWN. 
Syl,  1  (X,  413).     Equity— Adequate  remedy  at  law* 
Approved  la  General  Elec,  Co.  v.  Westinghouae  Elec.  &  Mfg.  Co., 

114  Fed.  466,  refusing  injunction  restraining  violation  of  contract  fof 

manufacture  a.nd  sale  of  electrical  appliances. 
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Distinguished  in  Southern  Pae.  B.  Co.  t.  United  States,  133  Fed. 
657,  66  C.  C.  A.  581,  upholding  equity  jurisdiction  over  suit  by  United 
States  against  railroad  and  its  mortgagees  to  determine  title  to  land 
erroneously  patented. 

Syl.  2  (X,  413).     Municipalities — ^Expenditure  for  public  purpose. 

Approved  in  Castner  v.  City  of  Minneapolis,  92  Minn.  87,  99  N.  W. 
361,  holding  reimbursement  of  defeated  candidate  for  expenses  of  elee- 
tion  contest  illegal. 

Syl.  3  (X,  414).    Municipal  corporations — ^Ultra  Tires  bonds. 

Approved  in  In  re  Waterloo  Organ  Co.,  134  Fed.  344,  67  C.  C.  A. 
255,  holding  ultra  vires  bonds  not  allowable  claims  on  bankruptcy  court; 
In  re  Waterloo  Organ  Co.,  134  Fed.  348,  67  C.  C.  A.  327,  holding  bank 
having  advanced  money  on  pledged  bonds  could  prove  claim  in  bank- 
ruptcy. 

Syl.  4  (X,  414).    Unauthorized  bonds — Bepayment  of  money. 

Approved  in  Chelsea  Sav.  Bank  v.  City  of  Ironwood,  130  Fe^.  412, 
413,  66  C.  C.  A.  230,  where  illegal  bonds  assigned,  assignee  could  re- 
cover from  city;  People's  Bank  v.  Balton,  2  OkL  483,  37  Pac.  809, 
unholding  statute  providing  for  recovery  of  usurious  interest;  Luther 
V.  Wheeler,  73  8.  C.  95,  52  S.  E.  878,  though  note  of  city  invalid, 
holder  may  recover  on  quantum  meruit  for  municipal  building  erected. 

106  U.  S.  505-519,  27  L.  139,  CLAEKSON  v.  STEVENS. 

Syl.  2   (X,  415).    Contract  for  vessel — When  title  passes. 

Distinguished  in  In  re  McDonald,  138  Fed.  466,  determining  title  to 
uncompleted  vessels  in  shipyards  at  time  of  bankruptcy,  as  between 
trustee  and  persons  for  whom  built. 

106  U.  S.  519-521,  27  L.  265,  PATTERSON  v.  LYNDE. 

Syl.  3  (X,  416).     Creditor's  remedy  on  unpaid  subscriptions. 

Approved  in  Harrison  v.  Remington  Paper  Co.,  140  Fed.  388,  provi- 
sion of  Kansas  constitution  governing  stockholder's  liability  in  absence 
of  statute  enforceable  by  suit  in  equity  for  benefit  of  all  creditors; 
Rawson  v.  Taylor,  69  Neb.  486,  95  N.  W.  1037,  holding  action  can  be 
maintained  by  beneficiary  under  bond  given  to  secure  return  of  assets 
of  insolvent  corporation;  Macbeth  v.  Banfield,  45  Or.  564,  106  Am.  St 
Rep.  670,  78  Pac.  696,  value  of  property  for  which  directors  issued 
stock  as  fully  paid  up  may  be  inquired  into  by  creditors;  Hazlett  v. 
Woodhcad,  27  R.  I.  512,  63  Atl.  954,  holding  declaration  on  stock- 
holder's liability  bad  for  failure  to  include  nonresident  stockholders. 

106  U.  S.  523-525,  27  L.  268,  YOUNGSTOWN  BANK  v.  HUGHES. 

Syl.   1    (X,  417).     Appeal — Amount  must  be  money. 

Approved  in  Scheurich  v.  Southwest  etc.  Light  Co.,  183  Mo.  499,  81 
S.  W.  1227,  denying  jurisdiction  over  appeal  from  order  denying  in- 
junction abating  a  dam. 
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106  U.  S.  525-532,  27  L.  163,  UNITED  STATES  v.  STONE. 

Syl.  2  (X,  418).  Evidence — Treasury  transcript. 
^  Approved  in  United  States  y.  Pierson,  145  Fed.  817,  admitting  treas- 
ury transcript  certified  by  register  of  treasury  in  action  on  bond  of 
Indian  agent;  United  States  t.  McCoy,  193  U.  S.  599,  48  L.  808,  24 
8up.  Gt.  528,  certified  account  from  books  of  auditor  for  postoffice  de- 
partment admissible  in  action  on  maU  carriage  contract  bond. 

106  U.  S.  537542,  27  L.  300,  DETROIT  v.  DEAN. 

Syl.  1  (X,  419).    Jurisdiction  obtained  by  collusion. 

Approved  in  Dawson  v.  Columbia  Avenue  etc.  Trust  Co.,  197  U.  S.  181, 
49  L.  716,  25  Sup.  Ct.  420,  applying  rule  in  suit  against  municipality  by 
mortgagee  making  mortgagor  a  party  defendant;  Woodside  ▼.  Yasey, 
142  Fed.  619,  holding  no  jurisdiction  where  claims  assigned  for  collec- 
tion only  to  make  jurisdictional  amount;  Kemmerer  ▼.  Haggerty,  139 
Fed.  696,  holding  no  jurisdiction  where  nonresident  stockholders  brought 
suit  to  compel  corporation  to  sue  third  party  in  federal  court;  Groel  ▼. 
United  Elec.  Co.,  132  Fed.  258,  in  suit  by  stockholder  upon  right  of 
action  in  his  corporation,  the  corporation  aligned  with  defendants. 

Distinguished  in  Doctor  v.  Harrington,  196  U.  S.  587,  49  L.  610,  25 
Sup.  Ct.  355,  holding  though  ultimate  interest  of  corporation  defendant 
is  same  as  of  complaining  stockholders,  court  has  jurisdiction  where 
no  collusion. 

SyL  2  (X,  420).    Stockholder's  suit  for  corporate  rights. 

Approved  in  McCampbell  v.  Fountain  Head  B.  B.  Co.,  Ill  Tenn.  69, 
102  Am.  St.  Rep.  731,  77  S.  W.  1073,  holding  stockholder  could  main- 
tain suit  in  equity  to  set  aside  ultra  vires  subscription  for  stock  of 
Sand  company. 

106  U.  S.  546-551,  27  L.  254,  PIERCE  v.  INDSETH. 

Syl.  2  (X,  421).     Seals  of  notary — Judicial  notice. 

Approved  in  Clement  v.  United  States,  149  Fed.  320,  taking  judicial 
notice  of  seal  of  comptroller  of  currency. 

Syl.  5  (X,  421).    Evidence  of  foreign  statute. 

See  113  Am.  St.  Rep.  883,  note. 
106  U.  S.  578-583,  27  L.  249,  ELGIN  v.  MARSHALL. 

Syl.  2  (X,  424).    Jurisdiction — Amount  in  controversy. 

Approved  in  Morris  v.  Bean,  146  Fed.  429,  in  suit  concerning  water 
rights,  thing  in  controversy  as  determining  jurisdiction  is  right  to  use 
water. 

106  U.  S.  583-585,  27  L.  207,  PACE  v.  ALABAMA. 

SyL  2  (X,  426).    Constitutional  law — Equal  protection. 

Approved  in  In  re  Rnley,  1  Cal.  App.  211,  81  Pac.  1046,  upholding 
statute  punishing  with  death  assault  with  deadly  weapon  by  life  con- 
fiet 


106  U.  &  586-644  Notes  on  U.  8.  Beporti. 

106  U.  &  586-589,  27  L.  306,  HAYDEK  T.  MANNINa 
SjL  1  (X,  426).    Jurisdietioii — Collasiye  partj  pimintiff. 
Approved  in  Tumbull  t.  Boss,  141  Fed.  652,  denying  Jnrl 

where  eauee  of  action  assigned  to  nonresident  to  obtain  jnriidie 

106  U.  8.  589-593,  27  L.  298,  TH0MP80N  t.  PEBBINE. 

87L  4  (X,  427).    Jurisdiction — ^Bondholder  proper  plaiatiif. 

Distinguished  in  Utah-Nevada  Go.  v.  De  Lamar,  133  Fed.  Vt 
C.  A.  179,  denying  jurisdiction  over  luit  by  ajwrignee  of  parol  1 
unless  assignor  nonresident. 

106  U.  &  596-605,  27  L.  251,  BED  BOCK  t.  HENBY. 
87I.  1  (X,  427).    8tatute8— Bepeal  by  implication. 
Approved  in  City  of  Wichita  v.  Old  Colony  Trust  Co.,  132  F 
66  C.  C.  A.  19,  telephone  franchise  for  twenty  years  not  repc 
ordinance  granting  rights  for  five  years;  Territory  v.  Neville, 
100,  60  Pac  796,  Indian  appropriation  act  reserving  land  foi 
seat  purposes  does  not  avoid  territorial  statuts  granting  eonai 
•  to  change  county  seat. 

106  U.  8.  613-620,  27  L.  295,  ALBBIGHT  y.  TEA& 
S7I.  1  (X,  429).    Jurisdiction— 8uits  on  patents. 
Distinguished  in  Harrington  v.  Atlantic  etc.  Co.,  143  Fed.  336, 

federal  court  has  jurisdiction  where  infringement  involved  as 

contract  rights. 

106  V.  8.  622-623,  27  L.  311,  COUNTY  OP  MADI80N  v.  WAR] 
Syl.  1  (X,  430).     Review— Written  waiver  of  jury. 
Approved  in  Shields  v.  MongoUon  etc.  Co.,  137   Fed.  544.  ' 

A.  123,  holding  oral  waiver  in  open  court  entered  upon  minni 

cient. 

106  U.  8.  629-644,  27  L.  290,  UNITED  STATES  v.  HARRIS 
Syl.  2  (X,  431).  Unconstitutionality  must  be  dearly  shown. 
Approved  in  United  States  v.  Scott,  148  Fed.  433,  holdiofl 

relating    to    interstate    carriers    as   employers    void;    United   Si 

Moore,  129  Fed.  633,  holding  rights  of  citizens  to  organixe  i 

not  a  right  secured  by  federal  constitution. 

Syl.  3   (X,  431).    Constitutional  law — ^Due  process. 

Approved  in  Cella  Com.  Co.  v.  Bohlinger,  147  Fed.  423,  hoV 
vice   of   summons    on   state   auditor   for   foreign   corpoiation 
process. 

Distinguished  in  Ex  parte  Riggins,  134  Fed.  407,  415.  bol 
duetion  of  prisoner  from  jail  and  murdering  him  violation  of 
tional  protection  of  ''due  proceM." 
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(X,  430.)  Miscellancoua.  Cited  in  United  8tatei  v.  Ju  Toy,  198  U. 
S.  263,  49  L.  1044,  25  Sup.  Ct  644,  court  will  not  modify  statute  but 
<ieclare  it  valid  or  void  as  a  wtole;  Smiley  v.  Kansas,  196  U.  S.  455,  49 
L.  550,  25  Sup.  Ct.  2S9,  federal  court  followg  interpretatiou  placed  on 
statute  by  highest  ftate  court. 

10«  V.  8.  644-646,  27  L,  303,  BOGEHS  t.  DUBANT. 

SyL  1  (X,  431),    Lost  document — Secondary  evidence. 

Approved  in  Brown  v.  Harking^  131  Fed.  66,  65  C.  C*  A.  301,  holding 
evidence  of  search  for  lost  document  insufficient  to  permit  secondary 
evidence. 

loe  U,  S.  648-660,  27  L.  211,  FITZPATEICK  v,  FLANNAGAK 

Syl«  3   (X,  433).     Surviving  partner-^Control  over  assets. 

Approved  in  People's  National  Bank  v.  Wilcox,  136  Mich.  577,  100 
K.  W.  27,  29,  upholding  mortgage  by  surviving  partner  on  partnership 
property, 

106  U.  8.  672-679,  27  U  271,  HATWOOD  v.  ANDREWS. 

Syl.  1   (X,  435).     Equity — Action  by  assignee. 

Approved  in  Tant-Wond  Bubber  Co,  v.  Sternan,  145  Fed,  198,  hold- 
ing allegations  of  assignment  of  rights  inaufficient  in  suit  lor  infringe^ 
ment  of  patent. 

106  U.  8.  679-699,  27  L,  256,  GAT  ▼.  PAEPABT. 

SyL  8  (X,  438).     Equity  will  not  enforce  incomplete  decree. 

Approved  in  Harding  v.  Harding,  198  U.  8.  335,  49  L.  1074,  25  Sup, 
Ct.  679,  holding  consent  decree  for  separate  maintenance  of  court  of 
another  state  res  judicata. 

106  U,  8.  700*702,  27  L.  266,  GRAND  TRUNK  BY.  v.  CITMMINGS. 

Syl.  1   (X,  438).     Refusal  to  direct  verdict— Waiver. 

Approved  in  Columbia  ete.  H.  Co.  v.  Means,  136  Fed.  83,  68  0.  C.  A. 
651,  holding  right  to  review  overruling  motion  to  direct  verdict  waived; 
Carle  v.  Oklahoma  W.  Mills,  16  OkL  522,  86  Pac.  68,  holding  plaintiff 
waived  erroneous  holding  as  to  measure  of  damages  by  amendment  to 
pleading, 

SyL  2  (X,  438).  Negligence — Master  and  fellow-servant 
Approved  in  The  Hamilton,  146  Fed.  727,  applying  role  to  Injuries 
to  crew  caused  by  marine  collision;  The  Luckenbach,  144  Fed,  98 1, 
seaman  thrown  overboard  by  defective  trip-line  improperly  handled  by 
fellow -servant;  Shugart  v.  Atlanta  etc.  By.,  133  Fed,  511,  66  C.  C.  A. 
379,  death  of  fireman  caused  by  fault  of  engineer  and  defective  road- 
bed  J  Gibson  ?,  Canadian  Pacific  etc.  Co.,  1  Alaska,  419,  applying  rule 
to  longshoreman  injured  by  negligence  of  mate  and  defective  appli- 
ances; Tanner  v.  Harper,  32  Colo,  164,  75  Pac.  406,  applying  rule  where 
miner  injured  through  negllgeoce  of  trammel  and  defective  appliances  j 
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Fetrrell  v.  Eastern  Machinerj  Co.,  77  Conn.  4d2,  107  Am.  St.  Bep.  45, 
59  Atl.  614,  68  L.  B.  A.  239,  applying  nile  to  defective  material  pro- 
vided hj  employer  and  lelected  hj  fellow-servant;  Gordon  v.  Chicago 
etc.  By.  Co.,  129  Iowa,  753,  106  N.  W.  179,  action  by  brakeman  for 
iujuries  caused  by  defective  road  and  couplings;  Campbell  v.  Bailway 
Trans.  Co.,  95  Minn.  379,  104  N.  W.  549,  anterior  negligence  in  im- 
properly closing  doors  does  not  excuse  railroad  for  failure  to  inspect; 
St.  Louis  etc.  By.  Co.  v.  Swinney,  34  Tex.  Civ.  220,  78  8.  W.  548,  fire- 
man may  recover  though  engineer  guilty  of  contributory  negligenee  in 
railroad  collision;  Hicks  v.  Southern  Pac.  Co.,  27  Utah,  532,  76  Pac» 
627,  determining  liability  of  railroad  for  injuries  to  section-hand 
caused  by  negligent  orders  of  foreman. 


CVn  XTNITED  STATES. 


107  XT.  8.  8-20,  27  L.  846,  EMBBY  v.  PALMEB. 

Syl.  1  (X,  441).    Estoppel  of  appellant  by  acceptance  of  amount. 

Approved  in  Hodges  v.  Smith,  34  Tex.  Civ.  639,  640,  79  8.  W.  330^ 
331,  appellant  not  estopped  to  prosecute  appeal  by  acceptance  of 
amount  of  judgment  which  appellee  concedes  to  be-  due,  appeal  involv- 
ing only  right  to  further  recovery. 

Distinguished  in  In  re  Sachleben,  106  Mo.  App.-312,  80  8.  W.  739, 
where  determination  of  amount  of  cash  in  guardian's  hands  at  time  of 
final  account  involved  ward's  claim  of  exorbitant  compensation  to 
guardian,  and  failure  of  guardian  to  account  for  rents,  ward's  receipt 
for  amount  due  on  allowance  of  account  precludes  appeal  from  ac- 
count as  allowed;  In  re  Black's  Estate,  32  Mont.  54,  79  Pac.  555,  where 
after  appeal  by  distributees  from  decree  of  distribution,  but  before  ap- 
peal heard,  appellants  gave  receipts  for  award  under  decree  and  it 
was  satisfied  and  administrator  discharged,  appeal  dismissed. 

Syl.  4  (X,  442).  Equitable  relief  against  judgment 
Approved  in  Brown  v.  Pegram,  149  Fed.  520,  judgment  debtor  not 
debarred  from  enjoining  its  collection  on  allegation  of  setoffs  against 
beneficial  owners  which  would  render  enforcement  inequitable  because 
setoffs  are  unliquidated,  where  defendants  are  nonresidents  of  United 
States  or  insolvent;  Nelson  v.  Meehan,  2  Alaska,  493,  vacating,  on 
motion,  judgment  obtained  by  fraud  and  perjury;  Farmers'  etc. 
Warehouse  Co.  v.  Pridemore,  55  W.  Va.  463,  47  S.  E.  263,  refusing  to 
enjoin  judgment  at  law  because  it  was  based  on -forged  documentary 
evidence  and  no  reason  shown  why  forgery  not  proven  at  trial  other  t^^ 
surprise. 
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lOT  U.  8.  20-38,  27  L.  559,  BURGESS  v.  SELIGMAK 

Syl.  1    (X,  443),     Liability  of  pledgee  of  stock  as  stockholder. 
Approved  in  Colonial  Tnist  Co.  v.  McMillan,  188  Mo.  572,  107  Am. 
St.  Rep.  335,  87  S.  W.  941,  under  Rev.  St.  1S09,  g  1324,  one  holding 
stock  as  collateral  security  is  not  liable  as  stockholder. 

Sjl.  5  (X,  444).     Following  state  decisions. 

Approved  in  Treat  v.  City  «f  CTiica^o,  130  Fed.  444,  64  G.  C.  A.  645, 
following  state  decision  upholding  and  construing  Illinois  local  improve- 
ment statute;  Graves  v.  Cominiasioners,  135  N,  C.  54,  47  S.  E.  136,  Code^ 
5  1996,  providing  that  county  coromiRgioners  may  subscribe  to  railroad 
stock,  does  not  authorize  issuance  of  township  bouds  in  aid  of  roatl  not 
yet  begun. 

SyL  6  (X,  446).     Following  state  decision  contrary  to  federal. 

Approved  in  Board  of  Commrs.  v.  Tollman ^  145  Fed.  763,  764,  apply- 
ing rule  where  at  time  county  railroad  aid  bonds  issued  there  was  no 
state  decision  construing  constitutional  provision  wbicb  it  was  later 
claimed  was  violated  by  statute  under  whicb  bonds  issued ;  Harrison  v. 
Bemington  Paper  Co.,  140  Fed.  388^  holding  void  Laws  Kan.  1898,  c» 
10,  p.  27,  repealing  prior  fftatute  giving  stockholder  individual  action 
to  enforce  stockholder's  double  liability  and  substituting  therefor  ac- 
tion by  receiver,  as  applied  to  contracts  made  prior  to  its  passage. 

Syl,  7  {X,  446) ,    State  statutory  construction — Federal  courts. 

Approved  in  Mead  v.  Portland,  200  U,  S.  163,  50  L>  420,  26  Sup.  Ct. 
171,  following  state  decision  construing  statute  as  legislative  change 
of  grade;  Tampa  Waterworks  Co.  v.  Tampa,  199  U.  8.  244,  50  L.  173, 
26  Sup.  Ct.  23,  following  state  decision  that  city,  by  contract  with 
water  company,  could  not  deprive  itself  of  right  to  regulate  rates  con* 
formably  with  state  statute  passed  to  carry  into  effect  constitutional 
provision  in  force  when  contract  made;  Northwestern  Sav.  Bank  v. 
Centreville  Station,  143  Fed.  85,  in  action  on  town  bonds  by  bona  fide 
purchaser,  state  decEsions  holding  bonds  invalid,  rendered  after  issu- 
ance and  sale  of  bondo  in  controveray,  to  wbicb  plaintiff  not  party,  do  not 
govern  his  rights  j  Mankato  v.  Barber  Asphalt  Pav.  Co.,  143  Fed.  337,  re- 
fusing to  follow  state  decision  holding  city  street  improvement  contract 
void  where  decision  rendered  after  performance  of  contract;  Westing- 
hoiuse  Air  Brake  Co.  v.  Kansas  City  So.  Ry.  Co.*  137  Fed.  35,  under  Mo. 
Eev.  St.,  §§  4239  ct  seq.,  one  furnishing  materials  to  railroad  without 
state  is  entitled  to  lien  on  its  property  in  state;  Wicomico  Co.  Commrs, 
v.  Bancroft,  135  Fed.  983,  construing  Code  Md.  1888,  art  23,  §§  187, 
188,  providing  for  reorganization  of  railroad  sold  on  foreclosure,  with 
reference  to  exemption  from  taxation;  Farmers^  Loan  etc.  Co.  v.  Sioux 
Falls,  131  Fed.  909,  determining  power  of  municipality  to  issue  bonds 
under  South  Dakota  constitutional  provision  limiting  indebtedness;  Co- 
lumbia Ave.  Sav.  Fund  etc.  Co*  v.  Dawson,  130  Fed.  166,  applying  rule  in 
determining  validity  of  contract  by  city  for  annual  hydrant  rental  for 
term  of  years;  York  v.  Wasbbum.  129  Fed.  ;'>Gn,  CA  (\  C.  A.  132,  federal 
court*  bound  by  state  decision  as  to  whether  oral  contract  for  lease  of 
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realtj  for  more  than  jear  not  eomplying  with  statote  of  frauds  b  Tdd  or 
unenforceable  at  election  of  parties;  Great  Southern  Fire  Proof  Hotel  Co. 
V.  Jones,  193  U.  8.  542,  544,  547,  48  L.  785,  786,  787,  24  8up.  Ct.  576, 
upholding  Ohio  Ber.  St.,  S|  8184-8185ay  relating  to  meehanies'  liens; 
JuUan  V.  Central  Trust  Co.,  193  U.  8.  103,  48  L.  635,  24  Sup.  Ct.  399, 
state  decision  that  propertj  covered  hf  blanket  mortgage  of  railroad 
remains  liable  after  federal  foreclosure  sale  for  debts  thereafter  accru- 
ing against  mortgagor  is  not  conclusiYedon  federal  courts;  dissenting 
opinion  in  Muhlker  ▼.  New  York  etc  B.  B.  Co.,  197  U.  8.  574,  49  L. 
879,  25  Sup.  Ct.  522,  majority  holding  owner  of  realty  abutting  on  city 
street  who  acquired  title  when  state  courts  had  decided  that  one  so  situ- 
ated had  contract  right  to  light  and  air  is  protected  against  impair- 
ment of  easements  by  change  of  railroad  to  elevated  road  in  compli- 
ance with  subsequent  statute. 

Distinguished  in  Tecum  t.  Parker,  134  Fed.  213,  67  C.  C.  A.  227, 
will  devising  land  to  son  absolutely,  with  understanding  that  if  he  die 
without  legal  issue  lands  shall  pass  to  others,  gave  son  fee  simple  di- 
vestable  on  his  dying  without  living  issue. 

(X,  443.)  Miscellaneous.  Cited  in  Parkey  t.  Bamsey,  111  Tenn.  808, 
76  8.  W.  813,  effect  of  mistake  on  estoppel. 

107  U.  8.  88-59,  27  L.  870,  TUBNEB  t.  MABYLAND. 

8yl.  1  (X,  449).    Commerce — State  inspection  act. 

Approved  in  Bazemore  v.  State,  121  Qa.  621,  49  8.  E.  701,  upholding 
act  regulating  sale  of  seeded  cotton. 

(X,  449.)  Miscellaneous.  Cited  in  Territory  v.  Denver  etc  B.  B.  Co., 
12  N.  M.,  434,  78  Pac  76,  upholding  hide  inspection  act  of  1901. 

107  U.  8.  59-63,  27  L.  383,  PEOPLE    v.   COMPAGNIE    GENEBALE 
TRANSATLANTIQUE. 

8yl.  4  (X,  451).     Inspection  law — Title  of  act. 

Limited  in  Territory  v.  Denver  etc  B.  B.  Co.,  12  N.  Bi.  434,  78  Pn%. 
76,  upholding  hide  inspection  act  of  1901. 

107  U.  8.  9097,  27  L.  367,  HALL  v.  MacNEALB. 

Syl.  1  (X,  452).    Patents— Prior  use. 

Approved  in  Eastman  v.  Mayor  etc  of  New  York,  134  Ted,  858,  69 
C.  C.  A.  628,  determining  use  of  improvement  in  pumps  for  fire  engines 
by  inventor  who  placed  device  on  engine  of  which  he  was  engineer  as 
not  experimental. 

Distinguished  in  Bryce  Bros.  Co.  v.  Seneca  Glass  Co.,  140  Fed.  173, 
upholding  Shrader  patent  No.  592,920,  for  machine  for  etching  glass^ 
as  not  having  been  abandoned  by  sale  of  its  product. 
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107  U.  a  98-102,  27  L.  413,  GEEEN  BAY  ETC.  E,  R,  CO.  r.  UNION 
ETC.  CO. 

8yl*  1   (X,  452),    Liability  on  ultra  vires  contract. 

Approved  in  Fidelity  Trust  Co.  etc.  v.  Loniaville  GttB.  Co.,  IIS  Ky. 
594,  111  Am.  8t  Rep,  302,  SI  S.  W.  929,  gaa  company  charter  providing 
that  it  may  issue  bonds  for  certain  sum  and  giv6  mortgage  to  secure 
them  does  not  prohibit  it  frora  guaranteeing  bonds  for  much  larger  sum 
«i>ld  by  it  after  it  had  lawfully  acquired  them.  See  111  Am.  St.  Eep. 
310,  note. 

SyL  2   (X,  453).    Hailroad  anthorized  to  run  steamerB — Hiring. 

Approved  in  State  v*  Canadian  Pac.  Ry.  Co.,  100  Me.  206,  60  Atl. 
^02,  determining  right  to  tax  mikoad  under  Be  v.  St.  1883,  e.  6,  §  42, 
as  amended  in  1901. 

107  U,  S.  102-110,  27  L.  325,  MYRICK  t.  MICHIGAN  CENTBAI^  B. 
R,  CO. 

Syl,  1   {X,  454),    Carriers — Duty  as  to  through  freight. 

Approved  in  Pittsburg  etc.  By.  Co.  v,  Bryant,  36  Ind.  A  pp.  345,  75 
N.  E.  831,  instrument  given  by  railroad's  agent  to  shipper  reciting  de- 
liverj  of  goods  to  be  shipped  according  to  directions  subject  to  con- 
ditions of  bill  of  lading  did  not  conatituto  contract  to  ship  goods ; 
Ecklea  v.  Missouri  etc.  By.  Co.,  112  Mo.  App.  250,  87  S-  W*  102,  carrier 
receiving  through  freight  to  be  forwarded  over  certain  connecting  lines 
and  receiving  charges  for  entire  shipment  is  liable  for  Jobs  not  on  own 
line  though  contract  provided  it  should  be  liable  for  carriage  only  on 
own  line;  Fremont  etc.  R.  Co.  v.  New  York  etc.  B.  Co.,  66  Neb.  165,  92 
N.  W,  133,  59  L,  B.  A.  939,  railroad  having  joint  traffic  agreement 
with  other  company  may  enter  into  express  contract  with  shipper 
limiting  liability  to  transportation  over  own  line.  See  106  Am.  St. 
Bep.  609,  note. 

SyL  2  (X,  455).    Carrier's  liability  beyond  line. 

Approved  in  dissenting  opinion  in  Hutchins  v.  Pennsylvania  B.  R.  Co., 
181  N.  Y.  195,  106  Am.  St.  Rep.  537,  73  N.  E.  976,  majority  holding 
where  passenger  asks  for  through  ticket  and  agent  gives  htm  one  with- 
out notifying  him  of  conditions  Umiting  liability  for  injury  to  baggage 
on  connecting  line,  initial  carrier  is  liable  for  Iobs  by  connecting  carrier. 
See  notes,  105  Am.  St,  Bep.  361;  106  Am.  St.  Bep.  606. 

Syl.  3  (X,  455).    Carder *8  receipt  of  consignment  beyond  line. 

See  106  Am.  St.  Bep,  607,  note.  Distinguished  in  Northern  Pac- 
Ry.  Co.  v.  American  Trading  Co.,  195  T7.  B.  459,  49  h.  27S,  25  Sup,  Ct. 
84,  special  agreement  by  carrier  to  transport  through  shipment  by  vessel 
of  connecting  carrier  sailing  on  certain  results  from  acceptance  of 
tlirough  rate  for  flhipment  via  such  vessel. 
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107  U.  S.  110123,  27  L.  354,  BUSH  v.  KENTUCKT. 

Syl.  1  (X,  456).    Bemoval — Quashal  of  indictment. 

Approved  in  Kentucky  v.  Powers,  139  Fed.  485,  determining  right  of 
removal  where  defendant  in  criminal  prosecution  discriminated  against 
in  selection  of  jurors. 

Syl.  2  (X,  456).    Setting  aside  panel — Exclusion  of  negroes. 
Approved  in  State  v.  West,  116  La.   628,  40  So.  921,  following  rule. 

Syl.  3  (X,  456).    Indictment  of  negro— Grand  jury  of  whites. 

Approved  in  Kentucky  v.  Powers,  201  U.  S.  30,  50  L.  647,  26  Sup. 
Ct.  387,  reversing  139  Fed.  480,  486,  492,  determining  right  to  remove 
criminal  prosecution  where  defendant  discriminated  against  in  selection 
of  jurors. 

(X,  456.)  Miscellaneous.  Cited  in  Kentucky  y.  Powers,  189  Fed. 
454,  as  assuming  validity  of  Bev.  St.,  §  641. 

107  U.  S.  123-126,  27  L.  437,  KENDALL  t.  UNITED  STATES. 

Syl.  1   (X,  457).    Limitations — Suit  against  government — ^Disability. 

Approved  in  Walker  ▼.  United  States,  139  Fed.  410,  in  case  of  suit  by 
marshal  for  fees,  limitation  prescribed  by  Comp.  St.  1901,  p.  752,  begins 
to  run  as  to  each  item  from  time  service  rendered  and  not  from  expira- 
tion of  plaintiff's  term  of  office. 

107  U.  S.  147-161,  27  L.  431,  MONTCLAIB  T.  BAMSDELL. 

Syl.  1  (X,  458).    All  parts  of  statute  given  effect. 

Approved  in  In  re  Thorp,  130  Fed.  376,  where  lien  on  bankrupt's 
property  was  void  as  to  creditors  under  state  law  by  reason  of  failure- 
to  record  it,  it  was  void  as  to  trustee  under  Bankr.  Act,  §§  67a.  67d; 
Lewis  V.  Territory,  7  Ariz.  55,  60  Pac.  694,  under  Pen.  Code,  par.  2040,. 
defendant  testifying  in  own  behalf  as  to  circumstances  of  homicide  and 
his  whereabouts  before  and  after  killing  cannot  be  asked  whether  her 
was  ever  convicted  of  felony, 

Syl.  2  (X,  458).     Statutes — One  subject  embraced  in  title. 

Approved  in  Blair  v.  Chicago,  201  U.  S.  451,  50  L.  823,  26  Sup.  Ct. 
427,  upholding  Illinois  Acts  1859,  1861,  and  1865,  concerning  horse  rail- 
ways in  Chicago;  Ex  parte  Loving,  178  Mo.  205,  77  S.  W.  510,  uphold- 
ing Sess.  Acts  1903,  p.  213,  relating  to  treatment  and  control  of  neg> 
lected  children  in  certain  counties. 

Syl.  3  (X,  458).     Statute  embracing  over  one  subject. 

Approved  in  Pioneer  Irr.  Dist.  v.  Bradley,  8  Idaho,  318,  101  Am- 
Bt.  Rep.  201,  68  Pac.  297,  upholding  Sess.  Laws  1901,  p.  191,  relating 
to  reclamation  and  irrigation  of  desert  lands;  In  re  Schley,  71  Kan. 
269,  80  Pac.  632,  upholding  Gen.  St.  1901,  §  6521/ relating  to  in- 
quests in  lunacy. 
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107  U.  S.  162,  163,  27  L.  436,  MOKTCLAIR  v.  DANA. 

Byl  1  (X,  458).     DirectioD  of  verdict. 

Approved  in  Chicago  etc.  By.  Co.  v.  Ani3rew9,  130  Ved.  74,  64  C. 
C.  A.  399^  holding  plaiDtiff  stepping  on  to  railroad  eroBsing  diiectly  in 
front  of  moving  train  contributorilj  negligent* 

107  U.  8.  163-173,  27  L.  397,  EDSSELL  v.  ALLEN. 

Sjl,  1  (X,  461).     Charitable  trusts— Details  of  trust  omitted. 

Approved  in  Biscoe  v.  Thweatt,  74  Ark.  549,  86  S.  W.  433,  uphold- 
ing devise  to  vestrymen  of  church  and  to  their  successors  with  power 
to  sell  and  diepoBe  of  property. 

SyL  4  (X,  461),     Charity  for  indefinite  number. 

Approved  in  Tincher  v.  Arnold,  147  Fed.  670,  upholding  bequest 
to  create  fund  to  establish  school  for  boys  resident  in  lUicois  be* 
twoen  ages  of  twelve  and  eighteen  years  who  are  unable  to  educate 
themselves;  Gidley  v.  Lovenberg,  35  Tex.  Civ.  211,  79  8.  W.  836, 
upholding  devise  of  fund  to  be  used  in  organizing  and  maintaining 
bom  a  for  bettering  conditions  of  unfortunate  widows  and  orphans  of 
certain  city. 

Distiugiiished  in  Miller  ▼,  AhreoB,  ISO  Fed.  657,  under  laws  of 
West  Virginia,  devise  in  trust  for  benefit  of  associaiiou  of  indi- 
viduals who  are  unnamed  and  T^hose  membership  was  not  and  could 
not  be  known  is  void  for  uncertainty. 

Syl.  5  (X,  461).    Bequest  for  charity  not  yet  existing. 

Approved  in  Tincher  v.  Arnold,  147  Fed.  669,  upholding  hcquest 
of  residuary  estate  to  trustees  to  accumulate  till  it  reaches  certain 
sum,  part  of  principal  and  future  income  to  be  then  devoted  to  cer- 
tain  charity  J  Codman  v,  Brigham,  187  Mass.  313,  72  N.  E.  1009,  pro- 
vision  of  will  creating  charitable  trust  for  accumulation  is  valid 
though  it  requires  fund  to  be  held  for  period  beyond  time  prescribed 
by  rule  against  perpetuities;  dissenting  opinion  in  Danforth  v.  Osb- 
kosh,  119  Wis.  306,  97  N.  W.  274,  arguendo. 

Syl.  7  (X,  462).     Charitable  bequest. 

Approved  in  Brigham  v,  Peter  Bent  Brigham  Hospital,  134  Fed. 
519,  528,  67  C.  C,  A.  393,  upholding  will  directing  executors  to  man- 
age residuary  estate  for  twenty-five  years  and  pay  certain  legacies 
from  income  and  add  balance  to  principal  and  at  expiration  of 
term  to  form  corporation,  to  whom  estate  to  be  transferred,  to  be 
used  for  founding  hospital  for  indigent  Bick;  Estate  of  Merchant^ 
143  Cal.  543,  77  Pac.  477,  upholding  bequest  to  tmsteei  for  bene- 
fit of  Oakland  Bod  Cross  Society  of  California. 


107  U.  8.  174-191  Notes  on  U.  8.  Beporti.  1124 

107  U.  8.  174191,  27  L.  401,  J0NE8  v.  HABEBSHAIL 
S7I.  9  (X,  464).    Charitable  devise — ^Indigent  widows. 
Approved  in  Grant  v.  Saunders,  121  Iowa,  82,  100  Am.  St.  Bep.  310, 
95  N.  W.  411,  bequest  in  trust  for  poor  to  be  given  to  objects  and 
such  persons  as  trustee  thinks  best  to  help  is  charitable  bequest. 

8yl.  10  (X,  464).    Devise  to  charity  and  then  over. 

Approved  in  Brigham  v.  Peter  Bent  Brigham  Hospital,  134  Fed. 
519,  67  C.  C.  A.  393,  upholding  will  directing  executors  to  manage  re- 
siduary estate  for  twentj-five  jears  and  pay  certain  legacies  from 
Income  and  add  balance  to  principal,  and  at  expiration  of  term  to 
form  corporation,  to  whom  estate  to  be  transferred,  to  be  used  for 
founding  hospital  for  indigent  sick;  Codman  v.  Brigham,  187  Mass. 
313,  72  N.  £.  1009,  upholding  will  creating  charitable  trust  and  de- 
vising residuary  estate  to  be  invested  and  accumulated  for  term 
of  years  beyond  time  prescribed  by  rule  against  perx)etuities;  Mac- 
Kenzie  v.  Trustees  of  Presbytery  of  Jersey  City,  67  N.  J.  Eq.  670, 
61  Atl.  1035,  69  L.  B.  A.  (N.  8.)  227,  upholding  trust  for  public 
worship  and  instruction  for  benefit  of  indefinite  number  of  persons 
of  Presbyterian  faith. 

Syl.  12  (X,  465).  Corporations — Bestriction  as  to  amount  of  prop- 
erty. 

Approved  in  Brigham  v.  Peter  Bent  Brigham  Hospital,  134  Fed. 
527,  67  C.  C.  A.  393,  where  by  special  act  state  has  enlarged  capacity 
of  charitable  corporation  to  enable  it  to  accept  gift,  power  of  cor- 
poration in  that  respect  cannot  be  questioned. 

Syl.  13  (X,  465).    Corporation's  power  to  execute  charitable  trust. 

Approved  in  Speer  v.  Colbert,  200  U.  8.  145,  50  L.  412,  26  Sup.  Ct. 
201,  Georgetown  College  has  power  to  take  bequest  to  be  used  as 
endowment  for  prosecution  of  research  in  colonial  history  of  Mary- 
land and  District  of  Columbia;  Biscoe  v.  Thweatt,  74  Ark.  549,  86 
S.  W.  433,  upholding  devise  to  vestrymen  of  church  and  their  suc- 
cessors with  power  to  sell  and  dispose  of  lands  as  they  may  deem 
best;  Stearns  v.  Newport  Hospital,  27  B.  I.  316,  62  Atl.  135,  cor- 
poration authorized  to  maintain  hospital  to  receive,  care  for  and  heal 
**sick  or  hurt''  may  accept  trust  for  care  of  "sick,  hurt,  injured  or 
infirm  poor  persons." 

Syl.  16  (X,  406).    Charitable  devise  to  church  to  be  erected. 

Approved  in  Gidley  v.  Lovenberg,  35  Tex.  Civ.  211,  79  8.  W.  836, 
upholding  devise  of  fund  to  be  used  in  organizing  and  maintaining 
home  for  bettering  condition  and  comforting  unfortunate  widows  and 
orphans  of  certain  city. 

(X,  463.)  Miscellaneous.  Cited  in  Tineher  v.  Arnold,  147  Fed. -677, 
federal  courts  follow  state  decisions  as  to  validity  of  charitable  be- 
quests; Sioux  City  y,  Chicago  etc.  By.  Co.,  129  Iowa,  704,  106  N.  W. 
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IS7,  title  to  accreted  or  reclaimed  land  goes  with  fee  of  land  to  wMeb 
It  is  annexed. 

107  U.  S.  192-205,  27  L.  438,  ATLANTIC  WORKS  T,  BRADY. 

SjL  2  (X,  466).     Patenta— Monopoly  of  ideas. 

Approved  in  New  York  Belting  etc.  Co.  v.  8ierer,  149  F<^d.  770, 
holding  Furness  &  Watts  patent  No.  527,961,  for  tiled  floor,  void  in 
view  of  prior  artj  Gates  Iron  Wks.  v.  Overland  etc.  Min.  Co.,  147 
Fed.  702,  Hoyt  patent  No,  525,419,  for  improvement  in  gyrating  Btone- 
crusherB,  is  void;  Western  Elec.  Co.  v.  Rochester  Tel.  Co.,  145  Fed.  42» 
Scribner  it  McBerty  patent  No.  559,411,  for  Hignaling  apparatus,  is 
void  in  view  of  prior  art;  Western  Elec.  Co.  v,  Rochester  Tel.  Co., 
142  Fed.  775,  Scribner  patent  No.  427,621,  fot  improvements  in  tele- 
phoD©  switchboards,  is  void  in  view  of  prior  art;  Daylight  etc.  Mfg. 
Co.  V,  American  etc.  L.  Co.,  140  Fed.  182,  holding  void  Cuniminga 
patents  Noh.  695,283,  695,284,  and  710,434,  for  method  of  making 
prismatic  glass  windows;  Dodge  Coal  Storage  Co.  v.  New  York  etc. 
R.  R.  Co.,  139  Fed.  985,  Piez  &  Beaumont  patents  No.  668,960  and 
No.  688,111,  for  improvements  in  storage  apparatus,  are  void  for  lack 
of  novelty  J  Sloan  Filter  Co.  v.  Portland  Gold  Mia.  Co.,  139  Fed. 
26,  Sloan  patent  No.  587,874,  for  barrel  filter  for  use  in  filtration  of 
precious  metal  solutions,  is  void  for  lack  of  invention;  McKonzie 
Furnace  Co.  v.  Green  Eng,  Co.,  138  Fed.  832,  holding  Green  &  Gent 
patent  No.  676,606,  for  improvement  in  fire-arches  for  furnaces,  void 
in  view  of  prior  art;  Wilce  v.  Bush  Temple  of  Music  Co.,  134  Fed. 
391,  67  C.  C.  A.  371,  Wilce  ^  Burnham  patent  No.  531,711,  for  im- 
provements in  flooring,  is  void  in  view  of  prior  art;  National  Tube 
Co.  V.  Spang,  135  Fed.  358,  68  C,  C.  A.  59,  Patterson  patent  No. 
581,251,  for  improvement  in  method  of  manufacturing  of  tubing,  is 
void  for  lack  of  invention. 

107  U.  S.  205-215,  27  L.  484,  NEW  YORK:  GUARANTY  CO,  v,  MEM- 
PHIS  WATER  CO. 

Syl.  3  (X,  470).    Equity — Adequate  law  remedy. 

Approved  in  General  Elec.  Co.  v.  Westinghouae  Elec.  A  Mfg.  Co., 
144  Fed,  406,  refusing  to  restrain  violation  of  contract  for  manufac- 
ture and  sale  of  apparatus,  providing  that  in  case  of  violation  guilty 
party  ahould  pay  other  fifty  per  cent  of  price  at  which  appliance 
regularly  sold;  Kane  v.  Luckman,  131  Fed.  618,  denying  jurisdiction 
to  decree  specific  performance  of  contract  for  sale  of  number  of  cows 
at  certain  price  per  head,  where  cows  had  no  peculiar  value;  Miller 
▼.  Schwarner,  130  Fed.  562,  denying  equity  jurisdiction  over  suit  for 
infringement  of  patent  where  process  not  issued  till  six  days  prior  to 
expiration  of  patent  and  wag  returnable  thereafter  and  preliminary 
injunction  not  applied  for* 


107  U.  8.  221-264  Notes  on  U.  8.  Beporti.  1126 

107  U.  8.  221-251,  27  L.  506,  KBING  v.  MI880UBL 
8yl.  1  (X,  471).    Murder — Change  in  law — Ex  post  facto. 
Approved  in  United  States  v.  Owena,  2  Alaska,  484,  where  one  in- 
dicted for  murder  in  first  degree  was  convicted  of  murder  in  second  - 
degree  and  conviction  reversed  on  appeal,  he  cannot  again  be  tried 
for  murder  in  first  degree;  State  v.  Tjree,  70  Kan.  208,  78  Pac.  526, 
where  one  convicted  prior  to  intermediate  sentence  law  of  1903  was 
sentenced    under   such    law,    and    former   law   provided    credits    for 
good  behavior  and  latter  did  not,  latter  act  was  ez  post  facto  as  to 
defendant. 

Distinguished  in  Trono  v.  United  States,  199  U.  8.  532,  50  L.  296.  26 
Sup.  Ct.  121,  it  18  not  double  jeopardy,  within  act  of  1902,  for  gov- 
ernment of  Philippines,  to  be  convicted  of  homicide  in  Island  supreme 
court  on  appeal  by  accused  from  judgment  of  trial  court  which  on 
acquittal  of  murder  convicted  him  of  assault. 

8yl.  4  (X,  472).    What  is  ex  post  facto  law. 

Approved  in  State  v.  Booney,  12  N.  D.  151,  95  N.  W.  515,  where 
after  conviction  of  murder,  place  of  execution  changed  from  county 
jail  to  state  prison,  sentence  under  new  law  does  not  make  statute 
ex  post  facto;  dissenting  opinion  in  Slater  v.  Mexican  National  B.  B. 
Co.,  194  U.  8.  132,  48  L.  905,  24  Sup.  Ct.  581,  majority  denying  juris- 
diction over  action  founded  on  liability  for  death  by  wrongful  act 
created  by  Mexican  laws  which  demand  damages  awarded  to  be 
periodical  payments  subject  to  modification  from  time  to  time. 

107  U.  S.  251-264,  27  L.  386,  BOWDEN  v.  JOHNSON. 

Syl.  1  (X,  473).    Transfer  of  stock  to  irresponsible  party. 

Approved  in  McDonald  v.  Dewey,  134  Fed.  532,  67  C.  C.  A.  408, 
following  rule;  McDonald  v.  Dewey,  202  U.  8.  520,  524,  529,  536,  538, 
50  L.  1133,  1134,  1136,  1139,  1140,  26  Sup.  Ct.  731,  holding  national 
bank  stockholder  liable  for  debts  of  bank  where  he  transferred  shares 
to  person  financially  irresponsible  when  he  knew  bank  insolvent; 
Mnir  v.  Citizens'  Nat.  Bank,  39  Wash.  59,  80  Pac.  1008,  national  bank 
after  voluntary  liquidation  not  required  to  register  Mbsequent  transfer 
of  its  stock  and  to  issue  new  stock  to  transferee. 

Syl.  8  (X,  475).    Appeal  by  old  receiver — ^Dismissal. 

Approved  in  Sykes  v.  Beck,  12  N.  D.  252,  96  N.  W.  846,  denying 
motion  to  dismiss  appeal  on  ground  that  appellant  assigned  subject 
matter  of  action  after  judgment  and  before  appeal  where  appeal  taken 
and  prosecuted  by  assignee. 

Distinguished  in  Fred  Macey  Co.  v.  Macey,  135  Fed.  729,  68  C.  C. 
A.  363,  where  proposed  amendment  to  show  jurisdiction  is  mot  one 
which  could  be  made  in  circuit  court,  it  cannot  be  made  in  appellate 
eourty  though  parties  consent. 
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107  U.  3.  265  31S,  27  L.  552,  EX  PAKTE  WALL. 

SyL  4  (X,  476).     Attorney — Character  required  to  practice. 
Approved  in  State  v.   Mosher,  128  Iowa,  99,  103  N,  W»  111,  fact 
that  attomej  had  ceased  to  be  of  good  moral  character  is  grotiDcl  for 
<Iisbarment,   though  such   is   not   given   aa   ground  for   revocation   of 
license  by  Code,  §  524. 

Syl.  5   (X^  476).     Disbarment — ^Indictable  offense — Answer. 

Approved  in  In  re  Soow,  27  Utah^  275,  75  Pae.  745,  determining 
right  to  disbar  attorney  for  filing  answer  containing  matter  charging 
aupreme  juatice  with  conspiracy. 

SyL  6  (X,  476).     BiabarmeDt  proceedings — Jury, 

Approved  in  Kiikland  v.  State,  72  Ark.  177,  105  Am.  St.  Bep,  25, 
78  S,  W.  772,  65  L,  B.  A.  76,  upholding  act  1899,  providing  for  sura- 
cnary  proceedings  for  abatement  of  public  nulsaDce  without  jury; 
State  V.  MoBher,  128  Iowa,  89,  103  N,  W.  107,  and  State  v.  McRae, 
49  Fla.  395,  38  So.  607,  both  holding  depositions  of  absent  witnesses 
are  admissible  in  disbarment  proceedings;  In  re  Brown,  2  Okl.  594, 
-39  Fac.  470,  defendant  in  disbarmeni  proceedings  is  not  entitled  to 
the  twenty  days'  time  allowed  to  answer  ordinary  summons. 

Syl.  9  (X,  478).    What  is  due  prnceat. 

Approved  in  In  re  Francis,  136  Fed.  913,  upholding  appoinlment 
of  receiver  before  adjudication  in  bankruptcy  without  notice  to 
incarcerated  defeadant  where  other  defendants  had  absconded  and  in- 
debtedness created  through  fraud. 

Syl.  12  (X,  478).     Disbarment,  when  exercised. 

Approved  in  In  re  Snow,  27  Utah,  279,  75  Pac,  746,  determining 
right  to  disbar  attorney  for  filing  answer  containing  matter  charging 
supreme  justice  with  conspiracy. 

107  U.  S.  325-335,  27  L.  319,  8TANDABD  OIL  CO.  v.  VAN  ETTEN. 

Syl,  i  {X,  480),     Account  rendered,  when  bocomes  stated. 
Approved  in  Burlee  Dry  Dock  Co.  v.  Morris  etc.  Dredging  Co.,  145 
Fed,  741,  determining  liability  for  repairs  to  scow. 

Limited  in  Sharp  v.  Behr^  136  Fed,  798,  where  plaintiff  entitled  to 
Klollar  for  royalty  on  ore,  and  defendant  wrote  as  to  necessity  for 
reduction  of  royalty  to  fifty  cents,  and  plaintiff  did  not  reply  thereto 
nor  to  account  crediting  him  with  royalties  at  fifty  ceots,  but  refused 
to  accept  check  sent  ten  weeks  later  as  full  payment,  he  ii  not  pre- 
cluded from  claiming  contract  rate. 

107  U.  8.  348-361,  27  L.  378,  CHAPMAN  ▼.  COUNTY  OF  DOUGLAS. 

SyL  2  (X,  481).    Eestitution  by  county — Unauthorized  receipt. 

Approved  in  Oilman  v.  Fernnld,  141  Fed.  944,  where  town  ha%'ing 
^wer  bo  borrow  but  not  to  issue  negotiable  bonds  borrowed  money  oa 
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its  void  bonds,  which  it  used,  lender  maj  recover  sum  lent;  < 
Sav.  Bank  v.  City  of  Ironwood,  130  Fed.  412,  413,  66  C.  C.  ^ 
where  city  issued  bonds  subsequently  declared  void  for  irreg 
in  issuance  and  sold  same  to  firm,  which  paid  part  of  prl 
resold  them,  city  is  liable  to  holders  for  consideration  paid  to  ex 
of  receiver  for  original  purchaser;  Howard  County  ▼.  Lambri; 
Ark.  334,  80  S.  W.  149,  county  not  liable  for  value  of  bridg 
on  public  road  without  county's  authority  where  bridge  not 
to  have  been  taken  or  used  by  public;  City  of  Guthrie  v.  Te; 
1  Okl.  198,  31  Pac.  193,  11  L.  B.  A.  418,  upholding  statute  pn 
for  payment  by  village  corporation  succeeding  provisional  i 
ment  of  debts  of  latter;  State  v.  Knozville,  115  Tenn.  184,  90 
292,  where  city  board's  census  enumerators  made  false  rep 
scholastic  population,  whereby  city  schools  received  stmte  moi 
excess  of  its  share,  state  could  recover  such  moneys;  Cris^ 
Board  of  Directors,  34  Wash.  432,  75  Pac.  987,  where  eontrae 
school  building  made  changes  without  consent  of  board,  and  < 
accepted  and  used  building,  it  is  liable  for  reasonable  valne  oi 
ing. 

Syl.  8  (X,  482).  Unauthorized  purchase  by  eonntj — ^Vendor 
edy. 

Approved  in  In  re  Waterloo  Organ  Co.,  134  Fed.  844,  67  C 
255,  where  corporation  president  gave  purchaser  of  stoek  bis  p 
note  for  stock,  and  latter  indorsed  note  to  secretary,  who  ga 
order  for  bonds,  and  note  never  collected,  bonds  were  ultra 
and  not  allowable  against  corporation's  bankrupt  estate. 

(X,  481.)     Miscellaneous.    Cited  in  111  Am.  St.  Bep.  457,  m 

107  U.  a  361-365,  27  L.  495,  JAFFBAY  v.  McGEHEE. 

Syl.  3  (X,  484).    Following  state  statutory  construction. 

Approved  in  In  re  Wood,  147  Fed.  878,  under  Wisconsin  laws 
stead  of  bankrupt  is  exempt,  though  purchased  by  him  wh 
solvent  from  proceeds  of  nonexempt  property. 

107  U.  S.  365-378,  27  L.  419,  WIGGINS  FEBBY  CO.  v.  EAS 
LOUIS. 

Syl.  2  (X,  485).    State  ferry  license — ^Biver  boundary. 

Approved  in  Commonwealth  v.  Ayer  etc.  Tie  Co.,  117  Ky.  j 
S.  W.  688.  home  port  of  vessel  engaged  in  interstate  eommerei 
situs  for  taxation  though  owner  resides  in  different  state. 

Syl.  3  (X,  486).    Licensing  power  is  police  power. 

Approved  in  Wallace  v.  Mayor  etc.  of  Bene,  27  Ner.  86,  i 
533,  63  L.  B.  A.  337,  liquor  license  may  be  revoked  without 
to  licensee  where  there  is  reason  to  believe  business  is  na 
Norfolk  etc  By.  Co.  v.  Suffolk,   103  Va.  501,  49   a   E.  659, 


1129 


Notea  on  U.  S.  Reports-  107  TJ,  S.  378-413 


Suffolk  Town  Charter,  g  18,  providing  for  oecupation  tftx  ordinance 
iinpoBirtg  license  tax  on  railroad  doing  businefis  in  town,  is  valid. 

107  U.  8,  378-402,  27  U  609,  KOUNTZE  v.  OMAHA  HOTEL  CO. 
Syl.  1  (X,  486).  Scope  of  liability  on  appeal  bond. 
Approved  in  Cook  v.  Smith,  67  Kan*  55,  72  Pac.  525,  under  petition 
on  bond  conditioned  for  payment  of  damages  occasioned  by  stay  of 
proceedings  in  action  for  money  judgment,  allegation  that  judgment 
debtor  insolvent  when  judgment  rendered^  substantial  damages  not 
recoverable, 

Syl.  4  (X,  488),    Mortgage  foreclo5ure=-Ileceiver  for  rent^ 
Approved  in  Baker  v.  Hill,  100  Md,   140,  59  Atl.  276,  appointing 
receiver  to  collect  rents  for  mortgagee  where  bill  for  dissolution  of 
loan  association,  which  was  mortgagor,  filed  and  no  rent  collected. 

107  U.  8,  402-406,  27  L.  527,  HAHN  v.  UNITED  STATES. 
Syl.  1  (X,  488).  Contemporaneous  statutory  construction. 
Approved  in  Avery  v.  Pima  Co.,  7  Ariz.  32,  60  Pac.  703,  county 
theriff  caring  for  federal  priioners  ia  not  entitled  to  extra  compen- 
sation; Henry  v.  State,  B7  Miss.  59,  39  So.  872,  upholding  Code  1802, 
§  3201,  providing  for  working  convicts  on  farm  leased  for  that  pur- 
pose; Pitts  V.  Logan  County,  3  Okl.  740,  41  Pac.  591,  territorial 
act  regulating  accounting  of  fees  received  by  clerks  of  district  courts 
of  territory  is  void;  Mann  v.  County  Court,  58  W,  Va,  660,  52  S.  E. 
779,  Code  1899,  c.  114,  §  2,  does  not  prohibit  circuit  or  county  courts 
from  adjourning  to  distant  day;  dissenting  opinion  in  Bates  etc.  Co. 
V.  Payne,  194  V.  S.  Ill,  48  L.  896,  24  Sup,  Ct.  595,  majority  upholding 
postmaster  general 'a  refusal  to  admit  as  second-class  matter  musical 
publication,  each  issue  of  which  treats  of  work  of  single  musician 
and  is  complete  in  itself. 

107  U.  8.  407-413,  27  L.  592,  CAMPBELL  v.  UNITED  STATES, 
Syl.  1  (X,  489).  Tariff — Treasury  regulations  as  to  rebate. 
Approved  in  United  States  v.  Hyams,  146  Fed.  18,  upholding  olr- 
cult  court's  jurisdiction  over  claim  for  tobacco  rebate  granted  by 
Comp,  St.  Stipp.  1905,  p.  445,  though  no  contractual  liability  involved; 
United  States  v.  Foreman,  5  Okl.  257,  48  Pac,  98,  one  suing  in  terri- 
torial court  exercising  federal  jurisdiction  for  moneys  paid  on  lands 
erroneously  entered  and  for  which  entry  canceled  need  not  show  sur- 
render of  duplicate  receipt  and  execution  of  relinquishment  of  claim 
to  land  aa  provided  by  act  of  Congress  of  June  16,  1880. 

Syl  2  (X,  489).     Eegalations  as  to  procedure  to  recover  rebates. 

Approved  in  United  States  v.  Hyams,  146  Fed.  19,  ruling  of  Internat 
revenue  commissioner  denying  claim  for  rebate  is  not  conclusive  on 
courts;  Stratton  v.  Oceanic  Steamship  Co.,  140  Fed.  832,  np holding 
immigration   rule   requiring   master  or  owner   of   vessel   bringing  in 
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alien  for  purpose  of  proceeding  directly  to  foreign  eonntrj,  to  de- 
posit amount  of  head  tax  before  landing  to  be  refunded  on  alien  pass- 
ing out  of  country;  Powell  v.  United  States,  135  Fed.  882,  upholding 
revenue  commissioners  rules  of  April  28,  1902,  for  claims  for  rebate 
of  taxes  on  manufactured  tobacco  and  snuff. 

107  U.  8.  414-417,  27  L.  542,  WOOD  v.  UNITED  8TATES. 

8yl.  1  (X,  490).     Change  in  pay  of  retired  officer. 

Distinguished  in  Beed  v.  8ehon,  2  CaL  App.  59,  83  Pae.  79,  retired 
army  officer  is  not,  by  reason  of  retirement,  ineligible  to  eiyil  state 
office  under  Const.,  art.  4,  §  20. 

107  U.  8.  437-444,  27  L.  531,  MEBRIAM  v.  UNITED  8TATES. 

Syl.  1  (X,  491).  Construction  of  contracts — Surrounding  cirenm- 
stances. 

Approved  in  Armour  Packing  Co.  v.  Metropolitan  Water  Co.,  130 
Fed.  855,  65  C.  C.  A.  335,  where  ordinance  granting  water  franchise 
provided  rates  should  not  exceed  those  given  to  other  city  to  which 
company  furnished  water,  it  related  to  prices  charged  by  corporation 
and  not  to  prices  charged  by  such  city  after  it  had  purchased  plant; 
French  y.  Sparrow  Kroll  Lumber  Co.,  135  Mich.  430,  97  N.  W.  963, 
construing  deed  containing  exception  of  ''certain  pine  trees  standing 
on  land";  Kitching  v.  Brown,  180  N.  Y.  420,  73  N.  E.  242,  70  L.  B. 
A.  742,  where  covenant  in  deed  executed  in  1873  prohibited  use  ot 
property  for  tenement  house,  expert  evidence  admissible  to  determine 
whether  it  embraces  ''apartment  house." 

107  U.  8.  445453,  27  L.  537,  COOK  COUNTY  NAT.  BANK  ▼.  UNITED 

STATES. 

Syl.  2   (X,  492).    Trustee's  setoff  against  trust  funds. 

Distinguished  in  Smith  v.  Perry,  197  Mo.  452,  459,  95  8.  W.  340,  343, 
where  estate  of  cestui  que  trust  was  insolvent,  trustee's  estate  in 
action  for  accounting  may  set  off  in  equity  claims  held  by  trustee 
individually  against  cestui  que  trust. 

Syl.  5  (X,  493).     National  bank  act  exclusive. 

Approved  in  Cogswell  v.  Second  National  Bank,  76  Conn.  255,  56 
Atl.  576,  upholding  equity  jurisdiction  to  enforce  rights  of  solvent 
national  bank  against  those  guilty  of  mismanagement  of  its  affairs; 
In  re  Burke,  25  B.  I.  303,  55  Atl.  826,  arguendo. 

107  U.  8.  454-463,  27  L.  605,  WABASH  BY.  CO.  v.  McDANIELa 

Syl.  2  (X,  493).    Master — Safe  appliances. 

Approved  in  Neeley  v.  Southwestern  etc.  Oil  Co.,  13  OkL  373,  75 
Pac.  543,  64  L.  B.  A.  145,  applying  rule  where  employee  in  cotton-oil 
mill  injured  by  breaking  of  defective. ladder;  Norfolk  etc.  By.  Co. 
▼.  Wade,  102  Ya.  143,  45  &  £.  916,  holding  railroad  liable  for  injury 
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to  servant  from  hidden  defect  in  handle  of  handcar  which  railroad 
could  have  discovered. 

Syl.  3  (X^  494).     Ordinary  care  as  between  master  and  servant. 

Approved  in  Virginia  Portland  Cement  Co,  v.  Luck,  103  Va.  445, 
49  S.  E.  58Zj  deteroiining  master's  liability  for  injury  to  servant 
engaged  in  trucking  cement  in  factory  and  was  injured  while  passing 
4>ver  board  placed  in  floor  opening. 

SyL  4   (X,  495),     Negligence— Ordinary  care  defined. 

Approved  in  dissenting  opinion  in  The  Tresco,  134  Fed,  823,  67 
€,  C.  A,  465,  majarity  holding  where  stevedore  injured  by  pulling 
•out  of  splicing  in  cable  and  day  prior  only  visual  iuBpection  of  cable 
tnade^  whereas  removal  of  covering  of  splice  w{>uld  bave  shown  defect, 
ahip  was  negligent. 

Denied  in  Southern  Pac.  Co.  v.  Hctzer,  135  Fed,  282,  283,  €8  C,  C,  A. 
£6,  reasonable  care  is  that  care  which  prudent  railway  officials  exercise 
42nder  like  circumstances  In  selection  of  competent  servants. 

SyL  5  (X,  495)*    Care  «xercised  by  master  for  Jury, 
Approved  in  Hilton  v.  Fitchburg  E.  R.  Co.,  73  N.  H,  117,  59  Atl. 
€26,   where    blacksmith    usually   assisted    by   left-handed    helper   and 
was    furnished    right-hander,    who    was    unskillful    in    striking    left- 
handedi  and  Injured  blacksmitfai  master  not  liable, 

107  U.  S.  463-466,  27  L.  526,  BA1.DWIN  v.  STAEK. 

Byl.  2  (X,  495).     Conclusiveness  of  land  decision. 

Approved  in  Estes  v.  Timmona,  12  Okl.  544,  73  Pac.  305,  and  Adams 
T.  Couch,  1  Okl.  34,  26  Pac.  1015,  both  following  rule;  Miller  v. 
Margerie,  149  Fed.  697,  under  Comp.  St.  1901,  p.  1467,  relating  to 
trial  of  Alaska  townsite  contests  before  trustee,  decision  of  trustee 
ia  final  as  to  questions  of  fact  except  in  case  of  fraud  or  mistake; 
Cagle  V.  Dunham,  14  Okl.  615,  78  Pac.  562,  refusing  to  set  aside  Land 
Department  decision  rendered  on  notice  and  full  hearing,  on  allega- 
tion of  perjury  committed  before  department;  Paine  v,  Foster,  9 
Okl.  231,  262,  53  Pac.  114,  60  Pac.  25,  applying  rule  to  deeision  of 
townsite  trustees;  King  v.  Thompson,  3  Okl.  648,  39  Pac.  467,  refusing 
to  charge  holder  of  legal  title  as  trustee  for  petitioner  for  town  lot 
awarded  by  townsite  board  where  no  fraud  charged  to  have  been 
practiced  on  board  by  prevailing  p&rty  and  findings  of  board  not 
aet  out. 

107  U.  B.  466-478,  27  L.  408,  CLOSE  v,  GLENWOOD  CEMETERY. 
SyL  4  (X,  498).    Beserved  power  to  amend  corporate  charter* 
Approved  in   McKee  v,   Chautauqua   Assembly,   130   Fed.   540,  65 
€.  C.  A.  8,  upholding  statute  consolidating  corporation  with  others 
organized  for  different  purposes  and  requiring  it  to  assume  their  Ua- 


k 


107  U.  8.  478-526  Notes  on  U.  S.  Reports. 

bilities,  where  such  other  corporations  have  been  onder  sole 
of  its  own  board  of  trustees. 

(X,    496.)     Miscellaneous.    Cited    in    Clark    ▼.    Bahway   C 
Co.,  69  N.  J.  Eq.  640,  61  Atl.  263. 

'107  U.  8.  478-484,  27  L.  529,  WILLIAM8  ▼.  JACKSON. 

8yl.  1  (X,  498).    Deed  from  trustee  in  trust  deed. 

Approved  in  Chesapeake  Beach  By.  Co.  v.  Washington  et 
Co.,  199  U.  8.  251,  50  L.  178,  26  8up.  Ct.  25,  deed  from  tr 
mortgage  conveys  T^hatever  title  he  had,  though  it  recites  d 
foreclosure;  Havighorst  v.  Bowen,  214  111.  96,  73  N.  E.  404 
record  beneficiary  of  trust  deed  acquired  fee  by  deed  from 
of  trust  deed  and  trustee  released  deed  before  notes  tecnrec 
were  held  by  another  as  collateral,  were  due,  fact  that  reeor 
notes  not  due  does  not  charge  subsequent  lienholder  with  n 
improper  discharge;  Marling  v.  Nommensen,  127  Wis.  370,  10< 
846,  where  assignment  of  mortgage  to  plaintiff  not  recorded  t 
sale  by  owner,  and  at  time  of  sale  mortgagee  released  mort 
payment  of  debt,  and  absconded,  plaintiff  estopped  to  enfon 
gage  against  purchaser;  dissenting  opinion  in  Wasserman  v.  1 
105  Va.  769,  771,  54  S.  E.  901,  where  A  executed  two  notes 
by  trust  deed,  and  on  payment  of  one  it  was  returned  to 
canceled,  and  B,  colluding  with  A,  went  to  trustee  and  dc 
sale  under  such  note,  and  on  getting  trustee 's  deed  B  made  tn 
to  another  and  conveyed  land  to  A's  wife,  she  assuming  la 
which  she  did  not  pay,  she  was  not  bona  fide  purchaser  for  ▼ 

(X,   498.)     Miscellaneous.    Cited   in   Marling   ▼.    Nommeni 
Wis.  367,  106  N.  W.  845,  maker  of  negotiable  note  can  satisfy 
by  payment  to  owner  at  that  time  or  to  his  authorized  agent, 
note  secured  by  mortgage  or  not. 

107  U.  8.  485-511,  27  L.  337,  8UN  MUTUAL  INS.  CO  ▼. 
INS.  CO. 

Syl.  1  (X,  499).    Conclusiveness  of  findings. 

Approved  in  Anglo-American  Land  etc.  Co.  y.  Lombard,  1 
734,  68  C.  C.  A.  89,  determining  conclusiveness  of   findings 
in  law  action  tried  to  court. 

107  U.  8.  519-526,  27  L.  618,  DISTRICT  OP  COLUMBIA  ▼.  J 

Syl.  3  (X,  500).    Lunatic  as  witness. 

Approved  in  City  of  Guthrie  v.  Shaffer,  7  Okl.  467,  54  P 
following  rule. 

Syl.  3  (X,  501).     Cities— Frequency  of  accidents  at  particnli 

Approved  in  Yates  v.  Covington,  119  Ky.  232,  83  S.  W.  593 

ing  rule  in  action  against  city   for  injuries  caused    by   «lefecti 

walk;  Nashville  B.  B.  Co.  v.  Howard,  112  Tenn.  115,  78  &  1 
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d4  L.  R»  A  437»  m  action  for  injuries  to  straet-car  passenger  owing 
to  sudden  jolting  of  car  caused  bj  defective  track,  evidence  of 
others  that  they  had  been  nearly  tbrown  from  car  at  that  point 
on  other  occasions  is  admiseible;  Powell  v.  Nevada  etc.  Ry.,  28 
Kev.  63^  78  Pac.  979,  in  action  for  injuries  caused  by  fall  from 
cart  when  horse  frightened  by  defendant  *8  steam  whistle,  evidence 
of  frightening  of  other  team  admissible;  Smith  v,  Seattle,  33  Wash, 
485»  74  Pac.  675,  evidence  that  others  at  other  times  had  fallen  on 
obstruction  iii  street  by  which  plaintiif  injured  was  admissible. 

107  U,  S.  529-546,  27  L.  424,  PANA  v.  BOWLER, 

Syl.  6  (X,  504),     Law  governing  interest  on  eoupont. 

Approved  in  The  Mary  N.  Boiirke^  145  Fed.  911^  under  contract  for 
repairing  vessel  made  in  state  where  repairs  made,  interest  on  cost 
computed  according  to  laws  of  such  state. 

107  U,  S.  540-548,  27  L,  583,  MYERS  v.  SWANK 
Syl.  1  (X,  505).     Removal  for  local  prejudice— Citizen sbip. 
Distinguished    in    Boatmen's   Bank    \\   Pritzleo,    135    Fetl.    664,    03 
C.  C.  A.  288,  defendant  who  is  citizen  of  state  other  than  that  in 
which  suit  brought  may  remove  for  local  prejudice^  though  plaintiff 
and  some  of  defendants  are  citizens  of  state  where  action  brought. 

107  U.  8.  557-507,  27  L.  578,  MILLS  COUNTY  v.  ^AILBOAB  COS. 

SyL  t  (X,  506).     Swamp  land  fund. 

Approved  in  State  v.  Bryan,  50  Fla.  373,  39  So.  954,  Laws  1905,  c, 
5384,  does  not  conflict  with  act  of  Congress  of  July  2,  1862,  donating^ 
to  state  fund  for  establisbment  of  college,  because  c.  5384  provides 
for  teaching  of  military  tactics  in  college, 

107  tJ.  S.  568-580,  27  L.  414,  BEAD  v,  PLATTESMOUTH. 

SyL  S  (X,  507).    Requiring  municipality  to  pay  debt — Retroaetive. 

Approved  in  Gilman  v.  Fernald,  141  Fed.  944p  where  town  having 
power  to  borrow  money  but  not  to  issue  negotiable  bonds  borrowed 
money  on  its  void  negotiable  bonds,  which  it  used,  lender  may  re- 
cover sum  lent;  Chelsea  Sav.  Bank  v.  City  of  Ironwood,  130  Fed. 
412,  66  C.  C,  A,  230,  city  which  issued  and  sold  bonds  for  lawful 
purpose,  but  whicb  were  held  invalid  for  irregularity  in  iBsuanca  is 
liable  for  consideration  received;  School  Dist.  No,  1  v.  School  Dist. 
No.  7,  33  Colo,  47,  78  Pac.  691,  upholding  Sess.  Laws  1901,  pp.  137, 
138,  as  amended  in  1903,  relating  to  apportionment  and  appraise- 
ment of  property  of  school  district  lying  partly  in  Denver  and  partly 
in  Arapahoe  County  j  School  City  of  Rusbville  v.  Hayes,  162  Ind.  197, 
TO  N.  E.  136|  successful  biddeia  who  have  deposited  amount  required 
by  trustees  for  bid  for  school  bonds,  and  wbicb  board  refused  to 
teturn  on  refusal  of  bidders  to  take  bonds  on  ground  of  invalidity^ 
may  contest  validity  of  statute  under  which  bonds  issued* 
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8jl.  8  (X,  507).    Legalizing  void  bonds. 

Approved  in  Leavenworth  v.  Leavenworth  ete.  Water  Co.,  09  1 
76  Pac.  455,  upholding  Laws  1883,  c.  34,  legalizing  ordinances  p 
cities  of  first  class;  State  v.  Brown,  97  Minn.  422,  106  N.  W. 
holding  Gen.  Laws,  1905,  c  76,  77,  legalizing  school  bonds  the 
voted  by  cities  for  schools;  Merchants'  Nat.  Bank  ▼.  East  Oraa 
94  Minn.  251,  102  N.  W.  705,  upholding  Laws  1903,  e.  382, 
to  levj  of  taxes  and  issuance  of  evidences  of  indebtedness  of 
defray  cost  of  public  improvements  theretofore  made. 

107  U.  S.  581-585,  27  L.  518,  MEMPHIS  k  CHARLESTON  R 
▼.  ALABAMA. 

SyL  1  (X,  508).  Removal — Citizenship  of  adopted  corpora tioB 
Approved  in  Dodd  v.  Louisville  Bridge  Co.,  130  Fed.  196,  detc 
citizenship  of  corporation  incorporated  in  several  states  and  foi 
consolidation  of  corporations  of  said  states;  Russell  y.  St.  Loois 
Co.,  71  Ark.  454,  457,  75  S.  W.  727,  728,  railroad  organised  i 
state  and  complying  with  Aets  1889,  p.  43,  may  exercise  power  of 
domain. 

Distinguished  in  Lee  v.  Atlantic  etc.  R.  Co.,  150  Fed.  794,  T 
determining  citizenship  of  corporation  merged  with  eorporatioa 
other  state  which  has  become  domesticated  by  reincorporation. 

107  U.  S.  586-591^7  L.  322,  AMBLER  ▼.  CHOTEAU. 

SyL  1  (X,  509).    Equity — ^Adequate  remedy  at  law. 

Approved  in  United  States  v.  Bitter  Root  Development  Co.,  SC 
472,  50  L.  560,  26  Sup.  Ct  318,  denying  equity  jurisdiction  o' 
for  wrongful  cutting  and  conversion  of  timber  from  public 
though  act  of  tort-feasor  to  cover  up  tracks  makes  it  difficult  for 
ment  to  prove  case;  General  Elec.  Co.  v.  Westinghouse  Elec  k  M 
144  Fed.  466,  refusing  to  restrain  violation  of  contract  for  mane 
and  sale  of  goods  when  it  provides  that,  on  violation  thereof,  violat 
pay  as  liquidated  damages  fifty  per  cent  of  regular  price  sale  of 
Garside  v.  Norval,  1  Alaska,  23,  24,  where  one  cotenant  of  mintB{ 
acting  as  agent  of  other,  sells  his  interest  to  third  party,  equity  i 
accounting  does  not  lie. 

Distinguished  in  Southern  Pac.  R.  Co.  v.  United  States,  133  F 
658,  66  C.  C.  A.  581,  upholding  equity  jurisdiction  over  suit  by 
States  against  railroad  and  its  mortgagees  to  determine  what  poi 
lands  erroneously  patented  had  been  sold  to  bona  fide  purchase 
to  eaneel  patents  to  lands  not  so  disposed  of. 

SyL  3  (X,  510).  Accounting  of  profits  of  corporation— Partie 
Approved  in  Glucose  Sug.  Ref.  Co.  v.  St.  Louis  Syrup  etc  ( 
Fed.  543,  president  of  corporation  not  insolvent  cannot  be  join< 
corporation  as  defendant  in  bill  for  injunction  and  accounting 
f ringement  of  patent  Iqr  corporation  merely  because  he  directs  < 
tion's  business. 
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107  U.  a  591-595,  27  L.  488,  UNION  TKUST  CO.  ▼.  SOUTHED 

SyL  1  (X,  510).     ReceiverBhip  pending  foredoBure— Payment  of  labor. 
Approved  in  Atchison  etc,  Rj,  Co,  v.  Ostx^rn,  148  Fed.  610,  hold  era  of 
tjnsc^-uretl   claima   for  damages   arising   from   negligence   of   mortgnged 
railroad  prior  to  receivership  have  no  priority  over  mortgagees  on  fore- 
closure* 

Distinguished  in  Gregg  v.  Metropolitan  Trust  Co.,  197  XT.  8.  187,  49 
L.  719,  25  Sup.  Ct.  415,  claim  for  ties  necessary  to  preservation  of  rail- 
road^ furnished  wifhin  aix  months  of  receivership,  is  not  preferred  over 
mortgage  lien  recorded  before  contract  under  whicb  tlei  furnished  waa 
made, 

107  U.  S.  596,  27  L.  490,  UNION  TBUST  CO.  t.  WALKER. 

Syl.  1  (X,  513).  Reeeivera — Preference  of  assigned  claim  for  ex- 
penses. 

Distinguished  in  Norman  T.  Edington,  115  Tenn,  S14,  89  8.  W,  745, 
aABignee  of  laborer*!  claim  cannot  perfect  incboate  lien  given  by  Shan- 
non's Code,  §  3580,  by  giving  notice  there  provided, 

107  U.  a  597-601,  27  L,  674,  DAVIS  v.  SOUTH  CAROLINA. 

Syl,  1   (X^  513),     Removal  of  prosecutions  against  federal  ofScef«. 

Approved  in  Kentucky  v.  Powers,  139  Fed.  485,  upholding  removal 
of  crimiua!  prosecution  under  Rev.  St.,  }  641,  where  defendant  discrim- 
inated in  selection  of  jurom;  Virginia  v.  Felts,  133  Fed.  96,  arguendo* 

107  U.  8.  602-616,  27  L.  500,  BASKET  v.  HASSELU 

SyL  7    (X^  514),     Necessary  parties  to  appeal. 

Approved  in  Amadeo  v.  Northern  Assur.  Co.,  201  U.  S,  201,  50  L. 
726,  26  8up.  Ct.  507,  death  of  insured  after  judgment  for  insurer  in 
action  on  policy  does  not  require  dismissal  of  writ  of  error,  where,  to 
meet  averment  that  plaintiff  had  no  interest  in  action,  caption  of  declara- 
tion was  amended  to  show  action  was  brought  for  ixae  of  corporation  and 
averment  inserted  to  show  assignment  of  policy  to  corporation, 

Syl,  £  (X,  514).    Gift  causa  mortis. 

Approved  in  Allen  West  Com.  Co,  v.  Grumbles,  129  Fed.  290,  63 
C,  C,  A.  401,  where  owner  of  stock  in  corporation  delivered  assignment 
of  interest  in  its  business  to  wife,  but  retained  certificate,  voted 
shares  and  received  dividends  thereon,  and  four  years  later  indorsed 
certificates  to  her,  delivery  of  assignment  was  not  gift;  Ragan  v.  Hill, 
72  Ark.  308,  80  8.  W.  150,  loan  by  one  not  expecting  to  live  long  of 
money  to  firm,  which  gave  receipt  agreeing  to  give  money  to  another  in 
ease  of  lender 's  death,  not  gift  causa  mortis.  See  99  Am.  St.  Hep.  892, 
note, 

Syl.  4  (X,  515).    Gift  causa  mortis— Delivery  of  order. 
Approved  in  Allen-West  Com.  Co.  t.  Grumbles,  129  Fed.  291,  63  C 
C.  A.  401,  where  owner  of  stock  in  corporation  delivered  assignment  of 
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interest  in  its  business  to  wife,  but  retained  certificate,  Toted  shares  and 
received  dividends  thereon,  and  four  years  later,  when  indebted,  in- 
dorsed certificate  to  her,  delivery  of  assignment  was  not  gift;  Phinnej  ▼. 
State,  36  Wash.  248,  78  Pae.  931,  68  L.  B.  A.  119,  where  one  in  fear  of 
impending  death  gave  check  to  payee  with  statement  that  he  wanted 
payee  to  get  his  money,  and  he  died  before  check  collected,  there  was 
valid  gift  causa  mortis.     See  99  Am.  St.  Bep.  897,  note. 

Syl.  5  (X,  515).  Gift  causa  mortis — ^Retention  of  controL 
Approved  in  Allen- West  Com.  Co.  v.  Grumbles,  129  Fed.  295,  63  C. 
C.  A.  401,  where  owner  of  stock  in  corporation  delivered  assignment 
of  interest  in  its  business  to  wife,  but  retained  certificate,  voted  shares 
and  received  dividends  thereon,  and  four  years  later  indorsed  certificate 
to  her,  delivery  of  assignment  was  not  gift;  Noble  v.  Garden,  146  Cal. 
229,  79  Pae.  885,  where  assignments  of  stock  certificates  filled  ont  by 
owner  and  corporation  secretary  given  certificates  with  directions  to  de- 
liver them  to  assignees  on  owner's  impending  death,  there  was  no  gift 
causa  mortis;  Industrial  Trust  Co.  v.  Scanlon,  26  B.  L  230,  58  Atl. 
787,  where  bank  deposit  redeposited  in  names  of  original  depositor  and 
brother,  and  brother,  though  not  present  at  deposit,  was  given  book  and 
told  it  was  his,  brother  entitled  to  deposit  on  death  of  original  depositor. 

107  U.  8.  625-628,  27  L.  543,  SCHELL  ▼.  COCHBAN. 

Syl.  2  (X,  517).    Interest  on  judgment — Penalty. 

Approved  in  Agnew  v.  Haymes,  141  Fed.  638,  where  revenne  ofileer 
wrongfully  seizes  property  and  court  certifies  probable  cause  and  goods 
are  returned  intact,  officer  is  not  liable. 

107  U.  S.  629-630,  27  L.  601,  SCHELL  ▼.  DODGE. 

Syl.  1  (X,  517).     Change  of  judgment  after  term. 

Approved  in  United  States  v.  Four  Lorgnette  Holders,  132  Fed.  565, 
judgment  of  forfeiture  of  imported  merchandise  for  attempt  to  de- 
fraud custom's  laws  not  vacatable  after  term,  for  irregularities  in  pro- 
cedure. 

107  U.  S.  640-648,  27  L.  601,  GAGE  v.  HERRING. 

Syl.  1   (X,  519).     Patent  reissue — Different  claims. 

Approved  in  Rawson  etc.  Mfg.  Co.  v.  Hunt  Co.,  147  Fed.  240,  following 
rule;  Thomson-Houston  Elec.  Co.  v.  Black  River  Tr.  Co.,  135  Fed.  766, 
68  C.  C.  A.  461,  upholding  Van  Depoele  reissue  No.  11,872,  for  traveling 
contract  for  electric  railways. 

(X,  519.)  Miscellaneous.  Cited  in  Johnson  ▼.  Foos  Mfg.  Co.,  141 
Fed.  89,  Rev.  St.,  §  973,  denying  costs  where  no  disclaimer  filed,  does 
not  apply  to  costs  on  appeal  where  dismissal  of  infringement  suit  was 
erroneous. 
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107  tJ.  8.  549-655,  27  K  576,  SLAWSON  v.  GEA^^D  STKEET  R.  R, 
SjL  1  (X,  521) «  DiBmiBsaJ  of  infringement  Buit — Void  patent. 
Approved  in  Tbomas  v.  St.  Louis  R.  Co.,  149  Fed.  754,  question  ot 
Talidity  of  patent  on  its  face  may  be  raised  by  dernnrrer  in  action  for 
its  infringement;  Condermnn  v.  Oementa,  147  Fed.  917,  court  must  dii- 
mias  suit  to  restrain  infringement  of  patent  where  structure  iu  not 
patentable  though  defense  not  set  up  in  answer, 

Syl.  4  (X,  522).     Patentable  novelty. 

Approved  in  New  York  Belting  etc,  Co.  v.  Sierer,  149  Fed.  769,  Fur- 
nesB  &  Watts  patent  No.  529,961,  for  tiled  floor,  is  void  in  view  of 
prior  art  J  Baker  v.  Buncombe  Mfg.  Co.,  146  Fed.  748,  Baker  patents  No. 
726,  812,  and  No.  736,346,  for  proce^  for  treating  coffee,  are  void  in 
view  of  prior  Art, 

107  U.  8.  655-671,  27  L.  520,  UNITED  STATES  v.  BRITTON. 

SjL  4  (X,  524).    Banks* — Indictment  for  false  entries. 

Approved  in  United  States  v.  Francis,  144  Fed.  524,  wbere  indictment 
charged  conspiracy  to  commit  offense  against  government  on  April  IS, 
1904,  and  evidence  showed  defendant  came  into  conspiracy  in  October, 
1902,  and  indictment  found  June  15,  1905,  offense  not  barred  by  limita- 
tion under  Rev,  8t,  |  1004;  United  States  v.  Eastman,  132  Fed.  554, 
upholding  indictment  against  national  bank  officer  under  Rev.  St.,  { 
5209,  for  misapplication  of  funds. 

Syl.  5  (X,  524).     Indictment  in  language  of  statute* 

Approved  in  Miller  v.  United  States,  136  Fed.  581,  69  C.  C.  A.  355, 

holding   inaufiicient   indictment    under   Rev.    St.,   §   4746,   for   procuring 

presentation  of  false  pension  affidavit. 

SyL  6   (X,  524).     Mis  application  of  bank's  funds. 

Approved  in  Clement  v.  United  States,  149  Fed.  319,  upholding  suffi* 
cieney  of  evidence  against  national  bank  president  for  misapplication 
of  funds  under  Bev.  St.,  }  5209;  United  States  v.  Martindale,  146  Fed. 
292,  where  indictment  under  Rev.  St.,  §  5209,  charged  drawing  of  checks 
aad  obtaining  payment  when  officer  had  no  money  on  deposit,  and  evi- 
dence showed  apparent  credit  on  books,  government  cannot  impeach  credit 
by  showing  deposit  previously  eotered  was  false;  United  Stales  v.  Green, 
136  Fed.  643.  holding  insufficient  indictment  under  Rev.  St.,  j  5451,  for 
bribery  of  government  officer;  United  States  v.  Eastman,  132  Fed.  552, 
553,  upholding  indictment  of  national  bank  officer  under  Rev.  St,  § 
5209,  for  misapplication  of  funds. 

Distinguished  in  United  States  v.  Howard,  132  Fed.  354,  indictment 
under  Rev.  St.j  f  5393,  for  subornation  of  perjury,  alleging  that  defend- 
ftnt  knew  at  time  of  eubornation  that  testimony  to  be  given  waa  faiae^ 
iiiJifui  and  contrary  to  oatb^  ii  bad« 
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87L  7  (X,  525).    Banks — ^Indictment  for  false  entries. 

Approved  in  State  ▼.  Piper,  73  N.  H.  229,  60  AtL  744,  indictment 
against  bank  official  for  making  false  entry  of  moneys  of  bank  paid  out, 
alleging  that  defendant  as  assistant  cashier  had  not  paid  out  money,  is 
insufficient. 

107  U.  8.  671-676,  27  L.  534,  UNITED  STATES  ▼.  CUBTia 
Syl.  1  (X,  526).    Notary  public — Oath  to  bank  officials. 
Approved  in  In  re  Pancoast,  129  Fed.  645,  under  Bankr.  Act,  |  20, 

notary  public  could  administer  oath  to  proof  of  claim. 

107   U.   8.   676-678,  27   L.   592,   NATIONAL  BANK  OF  XENIA  ▼. 
STEWABT. 

8yL  1  (X,  526).    National  bank's  loan  on  own  stock. 

Approved  in  Waterbury  v.  McKinnon,  146  Fed.  739,  that  lender,  who 
was  resident  of  Montana,  procured  note  and  mortgage  securing  same 
to  be  executed  in  name  of  plaintiff,  who  was  Canadian,  in  order  to  eyade 
taxation,  is  no  defense  to  foreclosure. 

307  U.  8.  678691,  27  L.  442,  ESCANABA  CO.  v.  CHICAGO. 

8yl.  2  (X,  527).    Navigable  waters — State  regulation. 

Approved  in  The  Nonpareil,  149  Fed.  523,  railroad  maintaining  bridge 
over  Erie  canal  with  piers  resting  on  submerged  unprotected  cribs  extend- 
ing  beyond  piers  on  canal  side  is  liable  for  injury  to  eanal  boat  and 
cargo  caused  by  collision  with  crib;  United  States  ▼.  Union  Bridge  Co., 
143  Fed.  391,  upholding  right  of  United  States  to  require  alteration  of 
bridge  erected  under  lawful  state  authority,  where  it  has  become  an 
obstruction  to  navigation;  Oorrigan  Transit  Co.  v.  Sanitary  Dist.,  137 
Fed.  857,  70  C.  C.  A.  381,  regulation  of  current  introduced  into  Chicago 
river,  lying  wholly  within  Illinois,  by  improvements  of  Chicago  sanitary 
district,  is  valid  except  as  to  Congress;  Minnesota  Canal  etc.  Co.  t. 
Koochiching  Co.,  97  Minn.  442,  107  N.  W.  410,  denying  right  to  with- 
draw water  from  navigable  stream  by  canals  and  discharge  it  in  different 
drainage  area,  thereby  impairing  navigability;  Kansas  City  etc.  B.  B. 
Co.  ▼.  Wiygul,  82  Miss.  231,  33  So.  967,  61  L.  B.  A.  578,  Comp.  St. 
1901,  p.  3540,  does  not  deprive  railroad  which',  under  state  grant,  has 
constructed  bridge  over  navigable  stream  from  making  repairs. 

Syl.  3  (X,  529).    Limiting  power  of  territory — Admission. 

Approved  in  Manigault  v.  Springs,  199  U.  S.  478,  50  L.  278,  26  Sup 
Ct.  127,  provision  of  South  Carolina  constitution  that  all  navigable 
waters  shall  forever  remain  public  highways  does  not  prevent  legislature 
from  authorizing  dam  across  stream  to  drain  lowlands. 

107  U.  8.  691711,  27  L.  584,  TRANSPOBTATION  CO.  v.  PABKEBS- 
BUBO. 

Syl.  5  (X,  531).     Wharfage  and  tonnage  distinguished. 
Approved  in  Conradt  v.  Miller,   2  Alaska,  439,  incorporated   Alaska 
towns  have  no  power  to  grant  franchise  to  build  wharvea  on  public  streets 
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and  navigable  waters  abutting  thereon  and  to  collect  tolls  from  public 
for  use  of  same. 

Syl.  6  (X,  531).    Wharfage  must  be  reasonable. 

Approved  in  Weems  8.  B.  Co.  v.  People's  8.  B.  Co.,  141  Fed.  457,  458, 
459,  where  wharf  built  on  bank  of  navigable  stream  in  country  where  it 
constitutes  only  means  by  which  people  can  reach  river  and  use  moans 
of  commerce  on  same,  it  cannot  be  converted  into  private  property  by 
single  carrier  leasing  same. 

8yl.  10  (X,  532).    8tate  regulation  of  wharves. 

Approved  in  People  v.  Beardon,  184  N.  Y.  457,  112  Am.  St.  Rep.  646, 
77  N.  E.  979,  upholding  Laws  1905,  pp.  474,  477,  imposing  tax  on 
transfers  of  corpoiate  stock;  8tate  v.  Faudre,  54  W.  Ya.  123,  102  Am. 
8t  Bep.  927,  46  8.  E.  270,  63  L.  B.  A.  877,  West  Yirginia  cannot  punish 
one  acting  under  Ohio  franchise  to  operate  ferry  over  Ohio  river  for 
charging  one  coming  from  Ohio  more  ferriage  than  allowed  by  West 
Yirginia  law. 

(X,  530.)  Miscellaneous.  Cited  in  The  Nonpareil,  149  Fed.  523,  rail- 
road which  maintained  bridge  over  Erie  canal  with  piers  resting  on 
submerged  unprotected  cribs  extending  beyond  piers  on  canal  side  xa 
liable  for  injury  to  canal  boat  caused  by  collision  with  crib. 

107  U.  8.  711-769,  27  L,  448,  LOUISIANA  ▼.  JUMEL. 

8yL  4  (X,  534).    Suit  against  state  officer. 

Approved  in  Sanders  v.  Saxton,  182  N.  Y.  480,  481,  482,  108  Am. 
St.  Bep.  826,  75  N.  £.  530,  state  being  necessary  party  to  action  by 
land  owner  against  land  commissioner  and  state  comptroller  to  have 
tax  deeds  to  state  declared  void,  action  not  maintainable;  Buchanan  v. 
State  Treasurer,  68  8.  C.  420,  47  8.  E.  686,  denying  jurisdiction  over 
mandamus  to  compel  comptroller  general  to  issue  salary  warrant  where 
there  is  no  statute  fixing  salary  and  no  appropriation  therefor.     See 

108  Am.  St.  Bep.  837,  note. 

Distinguished  in  Graham  v.  Folsom,  200  U.  8.  255,  50  L.  469,  26  Sup. 
Ct.  245,  mandamus  to  compel  county  auditors  and  treasurers  to  levy 
tax  to  pay  judgment  on  townsh|p  bonds  is  not  suit  against  state  within 
inhibition  of  federal  constitution. 

Syl.  5  (X,  535).    Mandamus  proceedings  against  state. 
See  108  Am.  St.  Bep.  838,  note. 

SyL  7  (X,  536).    Judicial  control  of  state's  financial  agents. 

Approved  in  Smith  v.  Alexander,  146  Fed.  108,  refusing  preliminary 

injunction  in  suit  for  injunction  against  state  commissioners,  res^l  purpose 

of  which  is  to  enforce  contract  between  complainant  and  state  in  ac- 

Veordance  with  construction  thereof  by  complainant,  correctness  of  whick 

tls  denied. 
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107  U.  8.  769-812,  27  L.  468,  ANTONI  ▼.  GBEENHOW. 

87L  4  (X,  538).    Jodicial  control  oyer  state  flnandal  agents. 

Approved  in  8niith  ▼.  Alexander,  146  Fed.  108,  refusing  preliminary 
injunction  in  suit  for  injunction  against  state  commissioners,  real  purpose 
of  which  is  to  enforce  contract  between  complainant  and  state  in  ae» 
cordance  with  construction  thereof  by  complainant,  correctness  of  which 
is  denied;  Buchanan  v.  8tate  Treasurer,  68  8.  C.  420,  47  8.  E.  686,  deny- 
ing jurisdiction  over  mandamus  to  compel  comptroller  general  to  issue 
salary  warrant  where  there  is  no  statute  fixing  salary  and  no  appropria- 
tion therefor.    8eo  108  Am.  8t  Bep.  837,  note. 


GVm  TJNITED  STATES. 


108  U.  8.  10-11,  27  L.  681,  BIGELOW  ▼.  ABME8. 

8yL  1  (X,  540).    Specific  performance— Purchaser  with  notice. 

Approved  in  Barton  ▼.  Dunlap,  8  Idaho,  92,  66  Pac.  836,  holding  pur- 
chaser from  vendor  with  notice  of  agreement  to  sell  is  bound  to  conyey 
upon  payment  of  purchase  price. 

108  U.  8.  14,  15,  27  L.  634,  FEIBELMAN  y.  PACKARD. 

Syl.  1  (X,  541).    Appeal  by  one  joint  defendant. 

Approved  in  Port  v.  Schloss  Bros.  &  Co.,  149  Fed.  732,  dismissing  writ 
of  error  when  both  defendants  do  not  join  in  it,  where  there  was  a  joint 
judgment. 

108  U.  S.  18-24,  27  L.  636,  CHICAGO  ETC.  B.  B.  y.  WIGGINS  FEBBY 
CO. 
Syl.  2  (X,  542).    Federal  collateral  attack  on  state  judgments 
Approved  in  First  Nat.  Bank  v.  Ci{y  of  Covington,  129   Fed.  804, 

adjudication   in  suit  for   taxes   for  one  year  is  not  conclusive  as  to 

liability  for  next  year  in  federal  court,  as  it  is  not  conclusive  in  state 

ceurt. 

108  U.  8.  24-29,  27  L.  638,  ST.  LOUIS  ETC.  B.  B.  y.  80UTHEBN  EX- 
PBESS  CO. 

Syl.  1  (X,  543).    What  is  final  appealable  decree. 

Approved  in  Stahl  v.  Stahl,  220  111.  190,  77  N.  E.  68,  holding  decree 
that  certain  conveyances  were  in  trust  and  referring  case  for  accounting 
Is  final  as  to  title. 
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108  U.  3.  30  66 


108  U.  8.  30|  31,  27  L.  640,  MIS30UEI  ETC.  BY.  CO.  v.  BINSMOEE. 

By],  5  (X,  544),     CorxectiDg  defective  record  on  appeal. 

Approved  in  FlicMnger  v.  First  Nat.  Bank,  145  Fed.  164,  liolding 
where  traQscript  on  appeal  does  not  contain  aO  the  evidence^  proper  pro- 
cedure in  to  suggest  diminutioti  of  the  record. 

108  U,  S.  32-51,  27  K  641,  STEBBINS  v.  DUNCAN. 

SyL  2  (X,  544).    Secondary  evidence  to  prove  lost  instruiDent. 

Approved  in  Keely  v.  Moore,  196  U.  8.  41,  49  L.  379,  25  Sup.  Ct.  169> 
holding  testimony  of  subscribing  witnesBes^  certificate  of  proof  of  death 
and  genuineness  of  testator -s  sigrtature  proved  execution  of  wUl;  Toledo 
Traction  Co.  v.  Cameron,  137  Fed.  61,  69  C.  C.  A»  28,  holding  when  wit- 
ness cannot  be  produced  at  trial,  a  person  who  heard  him  testify,  and 
took  notes,  at  fornier  trial  may  testify  as  to  what  the  tefltimony  was; 
Brown  v,  Harkins,  131  Fed.  67,  65  C.  C.  A.  301,  denying  admissibility  of 
secondary  evidence  of  contents  of  account-book  where  proof  insufficient 
to  show  exhaustive  search  for  original. 

SyL  5  (X,  545),     Excluding  depositioii. 

Approved  in  Columbus  By.  Co.  ▼.  Patterson,  143  Fed*  250,  holding 
objection  to  deposition  in  federal  court  on  ground  that  it  is  not  shown 
that  witness  is  without  reach  of  subpoena  m  waived  if  not  nmde  at  the 
time  and  comes  too  late  on  appeaL 

8yl.  8  (X,  545),     Notice  from  recorded  document. 

Approved  in  Cooper  v.  Burns,  133  Fed.  403,  holding  conveyance  by 
guardian  under  order  of  court  and  conveyance  from  purchaser  to  guard- 
ian, when  recorded^  were  notice  to  mortgagee  from  guardian  and  he  was 
not  protected. 

108  U.  S,  51-66,  27  L.  648,  CONNECTICUT  MUTUAL  LIFE  ENS.  CO, 
v.  CUSHMAN. 

SyL  4  (X,  546).     Contracting  with  reference  to  eatisting  laws. 
Approved  in  Hooker  v.  Burr,  194  U.  8.  420,  48  L.  1050, 1051,  24  Sup.  Ct/  * 
706,  holding  law  in  force  at  time  of  sale  governs  rights  of  redempti oners. 

Syl.  5  (X,  647),    Judicial  sale — Interest  on  redemption. 

Approved  in  Hooker  v.  Burr,  194  U.  S.  426,  48  L.  1053,  24  Sup.  Ct. 
706,  holding  independent  purchaser  at  foreclosure  sale  cannot  question 
validity  of  statute  reducing  rate  of  which  existed  at  date  of  purchase. 
See  99  Am.  8t  Hep.  26,  30,  notes. 

Distinguished  in  Bradley  v.  Lightcap,  195  U.  S.  21,  49  L,  74,  24  Sup. 
Ct.  748,  holding  law  in  force  at  date  of  mortgage  could  be  changed 
without  affecting  rights  of  purchaser  at  foreclosure  sale  who  paid  mort* 
gag«  debt  ixL  f  ulL 
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108  U.  8.  66-73,  27  L.  654,  MED8KEB  ▼.  BONEBRAKE. 

87L  3  (X,  548).    Loan  bj  wife  to  husband. 

Approved  in  Fritz  v.  Fernandez,  45  Fla.  332,  34  So.  320,  boldin^^  when 
wife  pledges  her  separate  estate  for  husband's  debts,  she  has  same  rights 
as  other  creditors. 

108  U.  8.  74,  75,  27  L.  640,  STUCKY  ▼.  MASONIC  SAVINGS  BANK. 

Syl.  1  (X,  548).    Bankruptcy — Receipt  of  debt  as  preference. 

Approved  in  Hardy  v.  Gray,  144  Fed.  925,  holding  bankrupt  cannot  bo 
denied  discharge  if  he  was  innocent  of  any  wrong  in  giving  preference; 
Off  V.  Hakes,  142  Fed.  365,  In  re  Goodhile,  130  Fed.  475,  and  Turner  v. 
Fisher,  133  Fed.  595,  all  holding  where  creditor  did  not  have  reasonable 
cause  to  believe  debtor  insolvent,  transfer  to  him  was  not  fraudulent; 
Capital  Nat  Bank  v.  Wilkerson,  36  Ind.  App.  473,  75  N.  E.  839,  holding 
under  bankruptcy  act  trustee  cannot  recover  of  a  preferred  creditor 
unless  creditor  had  reasonable  cause  to  believe  he  was  preferred; 
Stevenson  v.  Milliken  etc.  Co.,  99  Me.  326,  59  Atl.  475,  holding  pay- 
ments not  preferences;  Harmon  v.  Walker,  131  Mich.  542,  543,  91  N. 
W.  1026,  holding  information  that  creates  a  suspicion  of  insolvency 
is  not  sufficient  to  show  preference;  Suffel  v.  McCartney  Nat.  Bank,  127 
Wis.  213,  106  N.  W.  839,  holding  taking  additional  security  from  debtor 
by  creditor  is  not  in  violation  of  bankruptcy  act. 

108  U.  8.  76-91,  27  L.  656,  NEW  HAMPSHIRE  v.  LOUISIANA. 
SyL  2  (X,  549).    Real  party  in  interest. 
See  101  Am.  St.  Rep.  171,  note. 

108  U,  8.  110-124,  27  L.  669,  OTTAWA  v.  CAREY. 

Syl.  1  (X,  551).    Power  of  municipalities  limited. 

Approved  in  Conradt  v.  Miller,  2  Alaska,  437,  town  councils  in  Alaska 
have  no  power  to  grant  franchise  to  build  wharves  in  public  streets  and 
navigable  waters  abutting  thereon;  In  re  Bruno  Munro,  1  Alaska,  280, 
towns  in  Alaska  have  no  power  to  create  courts. 

Syl.  4  (X,  552).    Municipal  corporations  to  issue  aid  bonds. 

Approved  in  Scott  v.  Laporte,  162  Ind.  48,  68  N.  E.  282,  holding 
municipal  ordinance  authorizing  private  corporation  to  fdrnish  water  to 
city  and  pledging  taxing  power  to  sustain  it  is  void;  Manning  v.  City 
of  Devil 's  Lake,  13  N.  D.  54,  99  N.  W.  53,  holding  city  has  no  authority 
to  construct  bridge  outside  of  its  limits  for  purpose  of  increasing  busi- 
ness of  city. 

Syl.  5  (X,  552).     Exercise  of  legislative  grant 

Approved  in  Scott  v.  Laporte,  162  Ind.  49,  68  N.  E.  283,  holding 
until  legislature  grants  power  to  a  city,  the  grant  is  inoperative;  Green 
Co.  V.  ShorteU,  116  Ky.  126,  75  S.  W.  254,  holding  in  the  absence  of 
recital  in  bond,  county  was  not  estopped  from  showing  noncompliance 
with  preliminaries  necessary  to  their  validity. 
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108  U.  S.  125-130,  27  L.  675,  ARTHUB  v.  FOX 
S7L  1  (X,  552).    Tariff  on  nonenumerated  articles. 

Approved  in  United  States  v.  Boesseler  &  H.  etc.  Co.,  137  Fed.  773, 

70  G.  C.  A.  346,  holding  under  tariff  act  resemblance  of  articles  and  not 
identity  is  required;  Hahn  v.  United  States,  131  Fed.  1001,  holding  for 
purpose  of  fixing  duty  intention  of  Congress  must  be  looked  to. 

108  U.  S.  132-143,  27  L.  678,  ELLIOTT  v.  8ACKETT. 

Syl.  1  (X,  553).    Grantee  of  equity  of  redemption. 

Approved  in  In  re  Shoesmith,  135  Fed.  687,  68  C.  C.  A.  322,  holding 
fraudulent  purchaser  from  bankrupt  of  mortgaged  land  bought  only 
-equity  of  redemption;  Gill  v.  Robertson,  18  Colo.  App.  319,  71  Pac  636, 
holding  grantee  was  not  liable  for  an  assumption  of  mortgage  inserted 
in  deed  without  knowledge  of  grantee. 

Syl.  2  (X,  553).    Reformation  of  instruments. 

Approved  in  Carroll  v.  McMurray,  136  Fed.  670,  holding  mistake  in 
•deed  that  it  carried  rents  would  be  reformed  by  court  of  equity; 
Marshall  v:  Homier,  13  Okl.  276,  74  Pac.  371,  holding  where  growing 
crops  were  to  be  reserved  but  were  omitted  by  mistake,  deed  would 
be  reformed. 

108  U.  S.  143-153,  27  L.  682,  EWELL  ▼.  DAGGS. 

SyL  1  (X,  554).    Limitation  of  actions. 

Approved  in  MacMillan  v.  Clements,  33  Ind.  App.  123,  70  N.  E.  998, 
holding  payment  on  note  secured  by  mortgage,  if  sufficient  to  take  note 
•out  of  statute  of  limitations,  takes  mortgage  out  also;  Hopkins  v.  Clyde, 

71  Ohio  St.  150,  104  Am.  St.  Rep.  737,  72  N.  E.  848,  holding  purchaser 
-of  interest  of  heir  of  mortgagor  may  plead  statute  of  limitations; 
Tinsley  v.  Lombard,  46  Or.  11,  78  Pac.  895,  holding  first  mortgagee 
•cannot  plead  statute  of  limitations  against  foreclosure  of  second  mort- 
gage by  mortgagee  in  cross-complaint. 

Syl.  3  (X,  555).    Effect  of  usury  on  contract. 

Approved  in  Haggart  v.  Wilczinski,  143  Fed.  27,  holding  sale  under 
foreclosure  by  substituted  trustee  whose  appointment  was  invalid  was 
voidable;  Light  v.  Conover,  10  Okl.  737,  63  Pac.  968,  holding  agreement 
without  consent  of  Indian  agent  for  pasturage  on  Indian  reservations 
is  void;  Kelly  v.  Courter,  1  Okl.  281,  30  Pac.  373,  holding  where  sale 
•of  liquor  is  illegal,  failure  of  landlord  to  furnish  ice  to  keep  liquor  cool 
is  not  actionable;  dissenting  opinion  in  McNeill  v.  Railroad  Co.,  135 
N.  C.  733,  47  S.  E.  783,  67  L.  R.  A.  227,  majority  holding  person 
traveling  on  a  pass  issued  in  violation  of  Laws  1891,  p.  277,  c  320,  {  4^ 
if  a  passenger. 


108  U.  &  153207  Notot  on  U.  8,  Beporta.  UM 

108  U.  a  153-157,  27  L.  685,  THE  BELGENLAND. 

8jL  8  (X,  556).    Appeal  bond  in  admiraltj. 

Approved  in  Perriam  t.  Pacific  Coast  Co.,  133  Fed.  144,  66  C.  C.  A. 
206,  in  admiraltj,  soretiet  on  stipulation  for  release  of  Tcssel  are  not 
parties  so  as  to  require  them  to  be  joined  on  appeaL 

(X,  556.)     Miscellaneons.    See  118  Am.  St.  Bep.  872,  note. 

108  U.  S.  161,  162,  27  L.  687,  BABTON  t.  OEILEB. 

SjL  1  (X,  557).    State  court  decision  on  bankruptej. 

Approved  in  Bector  t.  Citj  Deposit  Bank  Co.,  200  U.  8.  411,  50  L. 
529,  26  Sup.  Ct.  289,  holding  action  bj  trustee  in  bankruptcj  to  recover 
bankrupt's  assets  presented  federal  question. 

108  U.  a  165176,  27  L.  688,  HILTON  v.  DICKINSON. 

SjL  5  (X,  558).    Pleading — ^Amount  stated  as  amount  in  dispute. 

Approved  in  Memphis  Eeeley  Inst.  y.  Keeley  Co.,  144  Fed.  631,  hold- 
ing duty  of  court  to  dismiss  upon  its  own  motion  a  case  over  which  it 
has  no  jurisdiction;  Gray  y.  Grand  Forks  Merc.  Co.,  138  Fed.  347,  hold- 
ing under  bankruptcy  act  right  of  appeal  is  determined  by  amount  al- 
lowed or  rejected  and  not  of  original  claim;  Phoenix  Ins.  Co.  y.  Moss^ 
7  Ariz.  276,  64  Pac.  443,  holding  under  Arizona  Bev.  St.,  par.  593,  judg- 
ment for  less  than -$200  is  not  appealable,  although  greater  sum  was 
asked;  Smith  y.  Chesapeake  etc.  By.  Co.,  118  Ey.  828,  82  S.  W.  411,, 
holding  jurisdiction  is  determined  by  value  of  matter  in  dispute,  and 
not  by  damages  claimed. 

108  U.  8.  193-199,  27  L.  701,  UNITED  STATES  v.  BBITTON. 

Syl.  2  (X,  561).    Misappropriation  of  bank  funds. 

Approved  in  United  States  v.  Martindale,  146  Fed.  286,  holding  under 
Bev.  St.,  §  5209,  indictment  charging  that  director  of  bank  between 
certain  dates  misapplied  stated  sum  of  money  is  insufficient. 

Syl.  3   (X,  561).     Knowledge  of  withdrawal  of  deposit. 

Approved  in  United  States  v.  Martindale,  146  Fed.  283,  holding  indict- 
ment charging  that  director  of  bank  misapplied  funds  "of  said  associa- 
tion without  the  knowledge  thereof  is  not  equivalent  to  saying  that  it 
was  done  without  comment  of  directors. 

108  U.  S.  199-207,  27  L.  698,  UNITED  STATES  v.  BBITTON. 

Syl.  1   (X,  561).     Abandonment  of  conspiracy. 

Approved  in  Hyde  v.  Shine,  199  U.  S.  76,  50  L.  94,  25  Sup.  Ct. 
760,  holding  any  party  to  a  conspiracy  may  abandon  his  design  before 
the  overt  act  is  done  and  avoid  the  penalty. 

Syl.  2  (X,  561).     Indictment  for  conspiracy. 

Approved  in  United  States  v.  MacAndrews  &  Forbes  Co.,  149  Fed. 
831,  holding  under  an ti- trust  law  of  July  2,  1890,  indictment  for  con- 
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epir&cj  XXL  reBtminl  of  iuteTstate  cyommerce  was  mifficient;  United  Statei 
▼.  Bradford,  148  Fed.  417^  423,  holding  under  Rev.  St.,  §  5440,  giat  of 
offenae  is  the  conspiracy  and  uot  the  overt  actj  Ex  part©  Black,  147 
Fed,  S37,  holding  wbere  overt  act  teok  place  after  conspiracy  had  been 
consummated,  it  was  ineffective  to  constitute  offense;  WOder  t«  United 
States,  143  Fed,  439,  440,  443,  444,  445,  447,  holding  obstructing  admin- 
istration of  justice  in  action  between  private  citizena  is  violation  of  Be  v. 
St.,  §  5399;  United  States  v.  Green,  136  Fed.  656,  holding  indictment 
charging  conspiracy  to  defraud  government  must  set  for  the  acts  agreed 
to  be  done ;  Wong  Din  v.  United  States,  135  Fed.  704,  68  C,  C.  A.  340, 
holding  indictment  for  conspiracy  in  landing  Chinese  was  sufQctetit, 

Sjl.  4  (X,  562)*     Cemmon-)aw  offenses  against  United  States, 
Approved   in   Barclay  y.   United   States,   11  Okl,   50&,   69  Pac.   800. 
holding   stealing   property   in   Indian   Territory   and    carrying    it    into 
Orage   Indian   reservation   does   not   constitute   larceny   under   laws   of 
United  States. 

108  U.  S.  212  218,  27  L.  703,  ST.  PAUL  ETC.  B.  E.  CO.  T.  McLEAN. 

Syl.  1  (X,  562).    Bemoval  of  causes. 

Approved  in  Madisonville  Traction  Co.  v.  St,  Bernard  Min.  Co.,  106 
V.  8.  245,  49  U  464,  25  Sup.  Ct.  251,  holding  upon  filing  petition  for  re- 
moval and  bond  in  proper  case,  in  time,  state  court  loses  jurisdiction, 

108  V:  8.  218-227,  27  U  706,    MANHATTAN    MEDICINE    CO.    v. 

WOOD. 

Syl.  1  (X,  563).     Trademarks. 

Approved  in  dissenting  opinion  in  Continental  Paper  Bag  Co.  ▼. 
Ba  stern  Paper  Bag  Co,,  150  Fed.  755,  majority  holding  Lid  dell  patent 
No.  558,969,  for  paper-bag  machine,  valid  as  against  patent  No.  598,497. 

Syt  2  (X,  563).    Assignment  of  trademarks. 

Approved  in  Bulte  v,  Inglcheart  Bros.^  137  Fed.  499,  70  C.  C.  A. 
76,  assignment  of  flour  trademark  independent  of  business  in  which  it 
WM  used  was  void. 

Syl.  3  (X,  564).     Fraud  of  trademark  owner. 

Approved  in  Siegert  v.  Gandolfi,  139  Fed.  921,  922,  manufacturer  of 
bitters  who  falsely  holds  out  his  bitters  containing  no  harmful  in^ 
gredients  is  not  entitled  to  injunction  to  prevent  unfair  competition; 
Regis  V.  Jaynes,  185  Mass.  462,  70  N.  E.  481,  use  of  trade  name  after 
notice  that  it  is  copied  from  plaintiff's  name  is  strong  evidence  of 
fraud;  Lemke  v.  Deitz,  121  Wis.  108,  98  N.  W.  93S,  under  Rev.  St, 
1898,  §  1409g,  sale  of  labe!  on  proprietary  medicines  whifh  fals^^ly 
states  that  medicine  is  put  up  by  a  physician  will  not  be  protected  by 
injunction;  dissenting  opinion  in  Stewart  v.  Wright,  147  Fed.  346,  ma- 
jority  holding  person  who,  through  conspiracy  of  others,  parts  with 
his  money  under  belief  be  is  defrauding  others  may  recover  it  from  tboss 
defrauding  him. 


108  17.  8.  256-305  Notes  on  17.  8.  Beporta.  Ili6 

108  U.  8.  256-259,  27  L.  718,  WILKINS  t.  ELLETT. 

87L  4  (X,  567).    Transfer  of  note  bj  administr&tor. 

ApproTed  in  Coram  ▼.  IngersoU,  148  Fed.  176,  holding  transfer  of  note 
due  from  a  resident  of  Montana  bj  administrator  of  that  state  is 
valid  against  all  other  administrators. 

S7I.  4  (X,  567).     8uit  bj  administrator. 

Approved  in  Austin  v.  Snider,  17  Colo.  App.  188,  68  Pac.  127,  holding 
where  sole  heir  is  entitled  to  property,  appointment  of  administrator  is 
not  necessary. 

S7I.  1  (X,  566).    Lex  domicilii  applied  to  administration. 

Approved  in  Bates  Machine  Co.  t.  Norton  Iron  Works,  113  Kj.  379, 
68  8.  W.  425,  holding  debts  are  assets  of  deceased  at  place  of  his 
domicile. 

108  U.  8.  260267,  27  L.  719,  HAMPTON  t.  PHIPP8. 

Syl.  1  (X,  567).     Right  of  creditor  to  debtor's  indemnity. 

Approved  in  Westbrook  ▼.  Helton  National  Hank,  97  Tez.  249,  77 
8.  W.  943,  creditor  cannot  take  advantage  of  indemnity  given  to  surety 
by  a  stranger  to  the  debt. 

Syl.  2  (X,  568).    Bights  of  surety. 

Approved  in  Taylor  v.  Skiles,  113  Tenn.  296,  81  8.  W.  1260,  party 
primarily  bound  to  pay  debt  must  devote  his  entire  estate   to   save 

surety. 

108  U.  8.  269-277,  27  L.  719,  BOUNDTBEE  v.  8MITH. 

Syl.  2   (X,  568).     Gambling  contracts. 

Approved  in  De  Mary  v.  Burtenshaw,  131  Mich.  333,  91  N.  W.  650, 
in  action  by  grain  broker  against  estate,  where  jury  found  contract  was 
not  a  gambling  one,  verdict  will  not  be  disturbed. 

108  U.  S.  282-287,  27  L.  728,  LEWIS  v.  CITY  OP  SHREVEPOBT. 

Syl.  2   (X,  570).     Ratification  of  void  act. 

Approved  in  Pennsylvania  Co.  v.  Cole,  132  Fed.  679,  holding  void  con- 
tract made  by  city  council  for  construction  of  sewer  cannot  be  ratified. 

108  U.  8.  288-291,  27  L.  726,  FABLOW  v.  KELLY. 

Syl.  2   (X,  570).     Contributory  negligence. 

Approved  in  McCord  v.  Atlantic  etc.  B.  B.  Co.,  134  N.  C.  57,  45  8. 
E.  1033,  holding  fact  that  passenger  has  his  arm  extended  beyond 
window  does  not  bar  recovery. 

108  U.  S.  292-305,  27  L.  732,  ENSMINGEB  v.  POWEBS. 

Syl.  2   (X,  571).     Writ  of  review. 

Approved  in  In  re  Holmes,  142  Fed.  394,  time  within  which  petition 
for  revision  in  matter  of  law  under  bankruptcy  act  may  be  presented 
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is  limited  by  time  for  appeal;  Ruley  v.  Foley,  54  W.  Va.  495,  46  8.  E. 
549,  time  to  appeal  runs  from  date  of  bond;  Euley  v.  Foley,  54  W.  Va. 
494,  46  8.  E.  349,  time  of  pendency  of  appeal  is  excluded  when  there 
has  been  no  decision  and  writ  of  review  is  asked  for. 

Syl.  4  (X,  571).    Writ  of  review  pending  appeal. 

Approved  in  First  Nat.  Bank  v.  8tate  Nat.  Bank,  131  Fed.  431,  65 
C.  C.  A.  414,  after  appeal  from  district  court  has  been  perfected  said 
court  loses  jurisdiction. 

108  U.  8.  317335,  27  L.  739,  BALTIMORE  ETC.  B.    B.    t.    FIFTH 
BAPTIST  CHUBCH. 

8yL  5  (X,  573).    Lawful  business  may  be  nuisance. 

Approved  in  Muncie  Pulp  Co.  v.  Martin,  164  Ind.  35,  72  N.  E.  883, 
where  nuisance  can  be  abated,  measure  of  damages  is  loss  of  rental 
value  occasioned  by  its  continuance;  Mordhurst  v.  Ft.  Wayne  etc.  Trac- 
tion Co.,  163  Ind.  281,  106  Am.  St.  Bep.  222,  71  N.  E.  646,  66  L.  B. 

A.  105,  railroad  company  liable  for  any  damage  to  abutting  owner  caused 
by  operation  of  its  trains;  Terminal  Co.  v.  Tellyett,  114  Tenn.  395,  85 
8.  D.  887,  authority  to  locate  railroad  yards  did  not  authorize  company 
to  impair  use  of  adjoining  property;  Missouri  etc.  By.  Co.  v.  Mott,  98 
Tex.  98,  81  8.  W.  288,  under  statute  giving  railroad  company  right  of 
way,  it  had  no  authority  to  erect  cattle-pens  thereon;  Missouri  etc.  By 
Co.  V.  Anderson,  36  Tex.  Civ.  132,  81  8.  W.  788,  fact  that  business  of 
maintaining  switchyard  is  lawful  does  not  give  railroad  company  right 
to  do  so  if  it  constitutes  a  nuisance;  Townsend  v.  Norfolk  By.  &  L.  Co., 
105  Va.  46,  48,  4  L.  B.  A.  (N.  8.)  87,  52  S.  E.  977,  978,  authority  given 
«lectric  light  company  by  statute  does  not  authorize  it  to  so  use  its 
railroad  as  to  constitute  a  nuisance. 

Syl.  6    (X,  575).     Authority  to  commit  nuisance. 

Approved  in  Anable  v.  Board  of  Commrs.,  34  Ind.  App.  79,  107  Am. 
8t.  Rep.  173,  71  N.  E.  274,  authority  to  erect  pest  house  must  be«ex- 
■ercised  with  regard  to  rights  of  private  land  owner;  Gosset  v.  Southern 
By.  Co.,  115  Tenn.  384,  89  8.  W.  739,  legislative  authority  does  not  effect 
•claim  of  private  citizen  for  nuisance  not  experienced  by  public;  Mis- 
souri etc.  By.  Co.  v.  Anderson,  36  Tex.  Civ.  131,  81  8.  W.  787,  authority 
to  maintain  railroad  yards  did  not  give  company  right  to  disregard 
rights  of  others;  Townsend  v.  Norfolk  By.  &  L.  Co.,  105  Va.  35,  4  L. 

B.  A.  (N.  8.)  87,  52,  8.  E.  974,  holding  authority  granted  electric 
company  did  not  give  it  right  to  maintain  nuisance. 

Syl.  7  (X,  575).     Nuisance  affecting  personal  discomfort. 

Approved  in  United  States  v.  Luce,  141  Fed.  418,  injunction  granted 
where  nauseating  odors  from  fish  factory  made  quarantine  station  un- 
healthy; United  States  v.  Luce,  141  Fed.  408,  existence  of  fish  factories 
causing  nauseating  odors  constitute  a  nuisancio. 
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87L  7  (X,  575).    PriTate  nmsaiiM. 

Approved  in  Baltimore  etc  B.  B.  Co.  t.  Battler,  100  Md.  329,  59 
AtL  658,  holding  propertj  owner  maj  recover  from  railroad  eompanj 
damages  beyond  incidental  inconvenience  of  constmeting  tunnel  and 
operating  traini;  Townsend  t.  Norfolk  By.  ft  L.  Co.,  105  Ya.  32,  4 
L.  B.  A.  (N.  8.)  87,  52  8.  E.  973,  electric  light  company  is  not  liable 
for  incidental  inconvenience  resulting  from  its  operation. 

Distinguished  in  Atchison  etc.  By.  Ck>.  t.  Armstrong,  71  Kan.  873, 
80  Bftc.  980,  one  whose  residence  is  rendered  unhealthy  by  smoke  and 
gas  of  engines  cannot  recover  damages  unless  company  has  abused  its 
authority  in  operating  its  engines. 

(X,  572).  Miscellaneous.  Cited  in  8tewart  y.  Wright,  147  Fed.  828, 
banking  corporation  liable  for  permitting  confldenee  man  lo  have  fa- 
cilities for  swindling  his  victims. 

•  108  U.  8.  336-341,  27  L.  746,  UNITED  STATES  t.  AMBBOSB. 
Syl.  8  (X,  575).    Perjury — ^Declaration  and  certificate. 
Approved  in  United  States  v.  Hardison,  135  Fed.  423,  perjury  cum- 
mitted  where  clerk  of  circuit  court  makes  false  statements  in  his  re- 
turns for  services  rendered. 

108  U.  S.  342,  27  L.  747,  THE  TOBNADO. 

SyL  2   (X,  576).    When  freight  earned. 

Approved  in  Schooner  Arthur  B.,  1  Alaska,  405,  where  vessel  wholly 
failed  to  make  voyage  passengers  may  recover  passage  money. 

108  U.  S.  352-360,  27  L.  751,  THE  COKNEMABA* 

Syl.  5   (X,  577).    Salvage  when  there  is  contract. 

Approved  in  The  Dumper  No.  8,  129  Fed.  99,  63  C.  C.  A.  600,  holding 
contract  by  owner  of  tugs  to  tow  dumpers  to  sea  did  not  prevent  master 
and  crew  of  one  tug  from  claiming  salvage  for  rescuing  dumper  that 
broke  a^-ay  from  one  of  the  other  tugs. 

108  U.  S.  361-367,  27  L.  754,  ADRIATIC  FIRE  INS.  CO  v.  TREAD- 
WELL. 

Syl.  1   (X,  577).     Joining  defendants. 

Approved  in  Iowa  etc.  Min.  Co.  v.  Bliss,  144  Fed.  453,  under  Code 
Iowa  1897,  §  3462,  relating  to  parties,  different  parties  liable  on  differ- 
ent causes  of  action  could  not  be  joined  as  defendants  in  one  action. 

108  U.  S.  368-378,  27  L.  756,  SCRUGGS  v.  MEMPHIS  ETC.  B.  B. 

Syl.  1  (X,  578).     Right  to  rents. 

Approved  in  Sunter  v.  Sunter,  190  Mass.  458,  77  N.  E.  499,  where 
beneficiaries  are  required  to  come  into  equity  for  their  estate,  they 
are  entitled  to  an  accounting  for  time  it  was  wrongfully  withheld. 

Distinguished  in  Mashassuck  Encampment  v.  Arnold,.  25  B.  I.  68, 
54  AtL  772^  holding  where  lease  provided  that  lessee  should  remain 
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ia  possession  after  term  until  appraisement  of  bmldings  was  made,  ha 
was  entitled  to  rent  from  his  subtenants  up  to  same  time* 

108  U.  S.  379  388,  27  L.  760,  BOESE  v.  KING. 

SjL  1   (X,  578).     Assignment  under  bankruptcy  act. 

Approved  in  Downer  v.  Porter,  116  Ky.  427,  76  S.  W.  136,  stat» 
courts  may  enforce  Btat©  statute  regulating  what  property  shall  vest 
in  assignee  under  deed  of  assignment. 

Syl.  2  (X,  578).    Bankruptcy^ — Suspension  of  state  laws. 

Approved  in  Grunsfeld  Bros.  v.  Brownell,  12  N.  M.  199,  7^  Pae.  SU, 
act  1S89,  preventing  preferences  by  insolvent  debtors,  not  suBpended  by 
bankruptcy  act. 

108  U.  S.  389-400,  27  U  769,  WAEEEK  ▼.  KH^Q, 
8yl.  1  (X,  579),    Rights  of  preferred  itockboldem. 
Approved  in  Hackett  T.  Northern  Pac.  By.  Co.^  140  Fed.  717,  rifhta 

of  preferred  stockholder  must  be  determined  by  intendments  of  stock 

eertificate. 

108  U,  a  401-417,  27  L.  764,  BEVOE  MFG.  CO.,  PETITIONER. 

SyL  8   (X,  580).     Boundary  between  states. 

Approved  in  Louisiana  v.  Mississippi ,  202  U.  S.  50,  50  L.  93 1»  26  Sup. 
€t,  4D8,  holding  boundary  between  states  separated  by  navigable  water 
is  middle  thereof, 

108  U,  8.  422-436,  27  L.  775,  HAWKINS  v.  BLAKE. 

(X,  581.)  MiseeUaneouB.  Cited  in  Anthes  v.  Bhroeder^  68  Neb.  376, 
94  N,  W.  613,  holding  where  debtor  has  several  funds,  all  of  which  can 
be  reached  by  one  creditor^  equity  will  require  him  to  take  payment  out 
of  funds  he  can  reach  exclusively. 

108  U.  8.  436-461,  27  L.  780,  CLABK  v.  BABNARD. 

Syl.  1   (X,  581).     State  as  party  to  action. 

Approved  in  Gunter  v,  Atlantic  etc.  B.  R.  Co.,  200  F.  S.  284,  50  L. 
484,  26  Sup.  Ct.  252,  holding  state  by  voluotarily  appearing  in  action 
waives  right  that  it  cannot  be  sued  without  its  consent;  Railroad  Tax 
Cases,  136  Fed.  237^  where  there  is  &  fund  in  court  to  which  state 
claims  title,  it  may  make  itself  a  party  to  the  action. 

8yl.  3  (X,  581).     Domestication  of  foreign  corporation. 

Approved  in  Eussell  t.  8t.  Louis  etc.  By.  Co.,  71  Ark.  454,  457,  75 
S.  W.  727,  728,  foreign  railroad  complying  with  Acts  1889,  p.  43^  maj 
txercise  power  of  eminent  domain. 

SyL  7  (X,  532).     Becovery  on  penal  bond. 

Approved  in  DieckerhoflF  v.  United  Btates^  136  FpcI  547,  69  C.  C,  A. 
255,  nnder  bgnd  given  under  |  2899,  Be  v.  St.,  government  must  pro?» 
amoont  9i  daoaagoa. 
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87I.  8  (X,  582).    Amount  of  damages. 

Approved  in  United  8tate8  v.  Dieckerhoif,  202  TT.  8.  312,  50  L.  1045^ 
26  Sup.  Ct.  604,  holding  double  the  value  of  package  ordered  returned 
bj  collector  is  measure  of  recovery. 

108  U.  8.  462-466,  27  L.  793,  MANNING  t.  CAPE  ANN  I8IN0  GLASS 
ETC.  CO. 

87I.  1  (X,  582).     Public  use  of  invention. 

Approved  in  Bradley  v.  Eccles,  138  Fed.  914,  915,  where  device  has 
been  in  public  use  for  more  than  two  years  prior  to  filing  petition  for 
patent,  patent  is  void. 

Distinguished  in  Bryce  Bros.  Co.  v.  Seneca  Glass  Co.,  140  Fed.  173, 
where  article  produced  is  perfect  and  machine  is  not,  sale  of  product 
does  not  render  use  of  machine  a  public  use. 

108  U.  8.  466-477,  27  L.  789,  DOWNTON  T.  YEAGEB  MILLINO 
CO. 

Syl.  1   (X,  583).    Printed  publication  defeating  patent. 

Approved  in  Crown  Cork  etc  Co.  t.  Standard  Stopper  Co.,  136  Fed. 
204,  69  C.  C.  A.  519,  prior  publication  will  not  negative  novelty  of 
invention  unless  it  describes  a  complete  invention  or  contains  such  a  dis- 
closure that  any  omission  would  ordinarily  be  supplied  by  one  skilled 
im  the  art. 

108  U.  8.  477490,  27  L.  795,  GBOSS  v.  UNITED  STAGES  MOBT> 
GAGE  CO. 

Syl.  1  (X,  583).    Examination  of  state  court's  opinion. 

Approved  in  Carson  v.  Three  States  L.  Co.,  142  Fed.  894,  on  error 
to  state  court  the  opinion  may  be  examined  to  ascertain  what  was 
decided. 

108  U.  S.  498-509,  27  L.  800,  CONNECTICUT  MUTUAL  LIFE  INS. 
CO.  V.  LUCHS. 

Syl.  1  (X,  584).     Insurable  interest. 

Approved  in  Mechanics'  Net.  Bank  v.  Comins,  72  N.  H.  16,  101 
Am.  St.  Rep.  650,  55  Atl.  193,  partner  has  insurable  interest  in  life  of 
copartner. 

108  U.  8.  514-522,  27  L.  808,  VANCE  v.  VANCE. 
Syl.  1  (X,  586).     Recording  documents  in  certain  time. 
Approved  in  Knights  of  Maccabees  of  the  World  v.  Nitsch,  69  Neb. 
375,   95   N.   W.   627,  statutes   requiring  documents   to  be   recorded  or 
making  priority  depend  on  order  of  recording  are  valid. 

Syl.  2    (X,  586).     Limitation  of  actions — Infants. 
Approved    in    Schauble    v.   Schulz,  137   Fed.  396,  69  C.  C.   A.  581, 
minors  ara  not  excepted  from  Rev.  Codes  N.  D.  1899,  §  3'491a,  relating 
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to  statute  of  limitations;  Boyle  ▼,  Boyle,  126  Iowa,  168,  101  N.  W. 
748,  Iowa  Code,  §  3349,  providing  that  claims  against  estates  must  be 
filed  in  twelve  months  after  first  publication  of  administrator's  ap- 
pointment, applies  to  infant  ereditors. 

Syl.  3  {Z,  586).  General  opemtion  of  statute  of  limitations. 
Approved  in  Scbauble  t.  Schulz,  137  Fed.  392,  69  C,  C.  A.  581,  where 
person  is  given  opportunity  to  be  heard,  he  is  not  denied  due  process 
of  law  although  statute  considers  past  acts;  Itamb  y.  Powder  Riv. 
etc.  Co.,  132  Fed.  439,  442,  &5  C  C.  A,  570,  67  L,  R.  A.  55S,  statute 
may  subject  existing  rights  to  limitation  where  noae  existed  before 
but  reasonable  time  tiiuat  be  given  for  the  exercise  of  right  of  action; 
Pietsch  V.  Milbrath,  123  Wis.  670,  102  K  W.  346^  unless  statute  of 
limitations  by  exception  saves  rights,  it  applies  to  all  persona.  See  111 
Am.  St.  Bep.  459,  note. 

(X,  586.)  Miscellaneous.  Cited  in  dissenting  opinion  in  Ayres  ▼. 
Cone,  138  Fed.  786,  majority  holding  creditors  of  bankrupt  who  de- 
sire to  contest  allowance  of  claim  to  other  creditor  must  file  objections 
in  their  own  behalf. 

108  U.  S.  526-541,  27  L.  812,  RUGGLES  t.  ILLINOIS. 

8yL  4  {X,  588),    Construction  of  ctarter. 

Appfoved  in  Houghton  v.  Payne,  194  U.  S.  100,  48  L.  891,  24  Sup. 
Ct.  590,  holding  in  construing  classification  of  certain  printed  matter, 
plain  language  of  statute  prevailed  over  previous  classification;  Rari- 
tan  Riv.  E.  B.  Co.  t.  Middlesex  etc.  Co.,  70  N.  J.  L.  744,  58  Atl.  336, 
where  statute  of  state  violates  oonstitution,  constitution  is  followed. 

Syl.  2   (X,  587).     Regulating  charges  of  carriers. 

Approved  in  Chicago  v.  Cicero.  210  Dl.  298,  71  N.  E.  359,  statutea 
regulating  charges  of  public  service  corporations  are  valid. 

108  U.  8.  543-552,  27  L.  820,  HAWLEY  v,  FAIRBANKa 

Syl.  3  (X,  589).     Taxation  by  municipality. 

Approved  in  Rose  v.  McKie^  145  Fed.  590,  authority  given  town  to 
contract  debt  carries  with  it  authority  to  tax  for  the  payment  of  such 
debt.    See  105  Am.  St.  Rep.  216,  note. 

Syl.  4   (X,  590).     Injunction  against  municipal  officers. 

Approved  in  Feely  v.  Bryan,  55  W.  Va.  593,  47  B.  E.  311,  any  writing 
charging  a  debt  on  property,  though  not  a  formal  mortgage^,  is  an 
equitable  mortgage.     See  105  Am.  St.  Rep.  217,  aote. 

108  U.  S.  553-556,  27  L.  819,  MEATH  v.  PHILLIPS  COUNTY. 

SyL  1   (X,  590).     Indebtedness  of  county. 

Approved  in  Folsom  v.  Greenwood  Co.,  130  Fed.  734,  holding  town- 
ship subscribing  fox  railroad  bonds  Eable  therefor  and  not  the*  county. 
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108  U.  8.  556-560,  27  L.  811,  EX  PABTE  TOM  TONQ. 

87L  8  (X,  591).    Nature  of  haboM  corpus  proceeding!. 

Approved  in  In  re  Jewett,  69  Kan.  888,  77  Pae.  570,  one  held  under 
an  order  made  without  jurisdiction,  as  for  contempt,  maj  raise  ques- 
tion as  to  jurisdiction  on  habeas  corpus;  dissenting  opinion  in  Bush 
T.  Bucklej,  100  Me.  838,  61  Aa  781,  70  L.  B.  A.  464,  majoritj  hold- 
ing judge  who  issued  warrant,  arresting  officer  and  complaining  witness 
not  liable  for  false  imprisonment  for  proceeding  under  Toid  statute. 

87I.  2  (X,  590).    Civil  and  criminal  proceedings  distinguished. 

Approved  in  Ez  parte  Caldwell,  138  Fed.  488,  habeas  corpus  maj 
be  iuued  out  of  a  federal  court  to  inquire  into  the  cause  of  a  commit- 
ment under  a  civil  as  well  as  a  criminal  process;  £x  parte  White,  2 
CaL  App.  728,  84  Pisc.  243,  holding  habeas  corpus  is  a  civil  proceed- 
ing; 8tate  V.  8uperior  Court,  82  Wash.  146,  147,  72  Pac  1041,  on  ap- 
peal from  judgment  denjing  habeas  corpus  an  appeal  bond  is  required, 
being  a  eivil  proceeding;  State  v.  Chittenden,  127  Wis.  492,  107  N.  W. 
507,  holding  that  writ  of  habeas  corpus  is  original  writ;  dissenting 
opinion  in  United  States  ▼.  Ju  T07,  198  17.  8.  272,  49  L.  1048,  25  Sup. 
Ct.  644,  majority  holding  one  seeking  entrance  into  this  country  is  not 
denied  due  process  of  law,  because  decision  on  right  to  enter  is  rendered 
bj  executive  officer. 

108  U.  8.  566-567,  27  L.  812,  EX  PABTE  BALTIMOBE  ETC.  B.  B. 
87I.  2  (X,  592).    Mandamus  not  writ  of  error. 
See  98  Am.  St.  Bep.  892,  note. 

108  U.  8.  567,  568,  27  L.  824,  SCABBOBOUOH  t.  PABGOUD. 

8yl.  1  (X,  693).    Writ  of  error. 

Approved  in  Butan  v.  Johnson,  130  Fed.  110,  64  C.  C.  A.  443,  circuit 
court  of  appeals  has  no  jurisdiction  to  review  a  judgment  six  months 
after  entry. 
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109  U,  8.  3-62,  27  L.  835,  CVmj  BIGHTS  CASES, 
Sfh  2  (X,  595).  Fourteentli  amendment — Civil  righti. 
Approved  in  Uiiited  States  v.  Scott,  148  Fed.  433,  holding  TOid  Comp. 
St.  1901)  p.  3210,  making  it  crimioal  for  interstate  carrier  to  discriin- 
inate  against  servants  because  of  affiliation  with  (imonB;  KeDtuckj 
V.  Powers,  139  Fed,  457,  upholding  reraoval  under  Rev.  St.,  §  641,  ol 
criminal  prosecution  where  defendant  discnminated  in  selection  of 
jurors  and  bj  state  decisions  such  rulings  of  trial  court  are  not  review- 
able; United  States  v.  Moore,  129  Fed.  635,  denying  federal  jurisdic- 
tion to  punish  consptracjr  to  intimidate  citizen  to  prevent  Mm  from  or- 
ganizing miners'  union  in  atate,  m  furtherance  of  which  defendants 
assaulted  such  citizen, 

Bjh  3  {X,  595).  Civil  rights— Impairment  by  individuals* 
Approved  in  Barney  v.  New  Tork|  193  U,  8.  43S,  439,  48  L,  740,  24 
Sup.  Ct.  502t  denying  federal  jurisdiction  on  averment  in  bill  to  re- 
fltrftin  railroad  tunnel  under  city  street  that  by  its  construction  com- 
plainant, as  abutting  owner,  is  deprived  of  property  without  doe  pro- 
cess, where  bill  proceeds  on  tbeory  that  state  law  prohibits  tunnel. 

Syl,  4    (X,   596).     Thirteenth  amendment— Civil  rigbta. 

Approved  in  Clyatt  v.  United  States,  197  U.  S.  216,  49  L,  72t, 
25  Sup.  Ct.  429,  upholiling  Rev.  St.  §§  1990,  5526,  prohibiting  peonage; 
Ei  parte  Riggina,  134  Fed.  406,  408,  upholding  iudiiitineut  for  con- 
spiracy, by  lynching  negro  accused  of  crime,  to  prevent  him,  because 
he  was  a  negro,  from  having  trial  according  to  law. 

Syl.  5   (X,  596),     Civil  rights — Refuf5al  of  accommodations. 

Distinguished  in  Ea  parte  Rigging,  134  Fed.  415,  persons  taking 
negro  from  custody  of  sheriff  and  lynching  him  to  prevent  bis  trial 
according  to  law,  deprive  Mm  of  equal  civil  rights  under  thirteenth 
amendment. 

109  U.  S.  63-64,  27  L.  860,  POINDEXTER  v.  GREENHOW. 

(X,  597.)  Miscellaneous.  Cited  in  State  v.  Morten  sen,  69  Neb.  3fl-\ 
95  N.  W,  834,  state  cannot  be  sued  without  consent.  See  lOB  Am. 
St.  Rep.  832,  note. 

109  U.  S.  65-74,  27  L.  857,  UNITED  STATES  v.  GALE, 

SyL  2  (X,  597),     Plea  waives  illegal  grand  jury. 

Approved  in  Rodriguez  v.  United  States,  198  U.  S.  164,  49  L.  997, 
Z^  Sup.   Ct.   617,   query   whether   objection   to   mode   of   sclectiozi   of 
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grand  jurors  can  be  taken  by  motion  in  arrest;  Queenan  y.  Terri- 
tory, 11  Old.  271,  71  Pac.  221,  61  L.  B.  A.  324,  known  ground  of 
disqualification  to  juror  before  or  during  progress  of  trial  is  waived 
by  failing  to  raise  objection  till  after  verdict;  Younger  v.  Hehn,. 
12  Wyo.  298,  109  Am.  St.  Bep.  991,  75  Pac.  445,  regularity  of  method 
of  drawing  and  summoning  jury  cannot  be  questioned  on  habeas 
corpus. 

Distinguished  in  State  v.  Edwards,  68  8.  C.  322,  47  8.  E.  397* 
defendant  pleading  to  indictment  does  not  waive  right  to  raise  ques- 
tion, on  motion  in  arrest,  that  indictment  found  by  grand  jury  ille- 
gally drawn. 

Sjl.  3  (X,  597).    Objections  to  qualifications  of  grand  jurors. 

Approved  in  In  re  Moran,  144  Fed.  605,  denying  habeas  corpus- 
where  petitioner  convicted  on  indictment  brought  by  grand  jury 
composed  of  disqualified  persons;  New  Jersey  v.  Corrigan,  139  Fed. 
764,  denying  right  of  removal  of  criminal  case  where  defendant 
indicted  after  impanelment  of  grand  jury  which  contained  disqual- 
ified persons;  State  v.  Taylor,  57  W.  Ya.  232,  50  S.  E.  248,  court  has 
discretion  to  allow  plea  in  bar  to  be  withdrawn  and  dilatory  plea 
entered;  State  v.  Pine,  56  W.  Ya.  4,  48  S.  E.  207,  plea  in  bar  is  too- 
late  when  tendered  after  demurrer  and  plea  of  not  guilty. 

109  U.  8.  75-84,  27  L.  862,  OLIYEB  v.  BUMFOBD  CHEMICAL. 
W0BK8. 

Syl.  1  (X,  598).    Grant  of  exclusive  ose  of  patented  article. 

Approved  in  Bowers  v.  Lake  Superior  Contr.  etc.  Co.,  149  Fed. 
986,  determining  sufficiency  of  evidence  to  show  that  license  author- 
izing use  of  patented  invention  was  changed  to  permit  its  assign- 
ment; Hartman  v.  Park  &  Sons  Co.,  145  Fed.  368,  upholding  eon- 
tracts  by  maker  of  proprietary  medicine  binding  wholesalers  to  sell 
only  at  designated  price  and  to  retailers  designated  by  him  and 
between  him,  and  retailers  to  sell  only  at  certain  price  in  consideration 
of  being  designated;  Cortelyou  v.  Chas.  Eneu  Johnson  &  Co.,  13^ 
Fed.  117,  owner  of  patent  for  rotary  neostyle  may  sell  machines  un- 
der license  restriction  that  they  shall  be  used  only  with  paper  and 
ink  made  by  licensor;  Shepherd  v.  Deitsch,  138  Fed.  84,  licensee,, 
under  license  to  manufacture  and  vend  patented  article,  reserving 
right  to  license  another  and  binding  patentee  to  prosecute  infringers, 
is  not  necessary  party  complainant  to  suit  for  infringement. 

Syl.   2    (X,  599).     Patents — License  not   transferable. 

Approved  in  In  re  McBride,  132  Fed.  288,  where  contract  between 
author  and  publisher  provides  that  it  shall  not  be  transferred  without 
author's  consent,  and  on  violation  of  provisions  copyrights  shall 
revert  to  author,  copyrights  cannot  be  sold  by  publisher's  bankruptcy^ 
trustee. 
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109  U.  S.  84-DO,  27  L.  865,  POETEE  v.  LAZEAE. 

ByL  1  (X,  599).     BaDkmptcy— Bower  right. 

Approved  in  In  re  McKenzie,  142  Fed.  386,  388,  affirming  132  Fed. 
9S9,  Bankr.  Act  1898,  §  8,  does  not  confer  dower  right,  but  make* 
right  of  bankirupt^s  widow  to  dower  dependent  on  local  law. 

109  U.  S.  99-103,  27  L.  870,  KINO  v.  GALLUN. 

Byl.  2  (X,  600).     Patentable  novelty— Judicial  notice. 

Approved  in  Baker  v.  Duncombe  Mfg.  Co»,  146  Fed.  746,  Baker 
patents  No.  726,812  and  No.  736,346,  for  process  of  treating  coftee, 
are  void  in  view  of  prior  art. 

109  U.  a  104-106,  27  L.  872,  GEEEN  COUNTY  ▼.  CORMESS. 

Syl,  2   (X,  601),     Municipal  aid — Consolidated  railroad. 

Approved  in  Gamble  v.  Bural  etc.  School  Dist.,  146  Fed.  117,  where 
at  time  of  amendment  of  1S83  to  Iowa  Code,  §  2114,  providing  that 
holder  of  negotiable  paper  procured  by  fraud  could  only  recover 
amount  paid  therefor,  school  bond  sold  by  innocent  holder  for  less 
than  par  to  one  who  knew  of  fraudulent  character,  statute  did  not 
affect  holder. 

109  U,  S.  132^138,  27  L.  883,  NEWMAN  v.  ABTHUB. 

SyL  1  (X,  606)*     TariflF— Commercial  usage  of  words. 

Approved  in  Waddell  v.  United  States.  135  Fed.  212,  articlefl  of 
hone  stone  used  in  polishing  marble  and  lithographic  stones  are  not 
free  of  duty  as  '* hones"  under  Tariff  Act  1897,  par.  574,  §  2,  Free 
List;  United  States  v.  Bartram,  131  Fed.  835,  65  C.  C.  A.  557,  con- 
struing expression  *' testing  by  polariscope^'  as  used  in  Tariff  Act 
1897,  par.  209,  sched.  E,  §  1. 

109  U.  8.  143-146,  27  L.  885,  UNITED  STATES  y.  FISHER. 

SyL  2   (X,  607).     Statutes' — Legislative  intent. 

Approved  in  Parshall  v.  United  States,  147  Fed.  436,  railway  postal 
clerk  cannot  recover  on  implied  contract  for  expenses  of  bed  and 
board  while  on  regular  run  in  addition  to  fixed  salary. 

109  U.  8.  150162,  27  L.  888,  HOVEY  v.  McDONALD, 

SyL  1  (X,  608).     Appeal-^Decrce  confirming  auditor's  report. 
Approved  in  Bennett   v.   Thorne,   36   Wash.  262,   78   Pac.   939,   68 

L.  E,  A,  113,  in  proceedings  by  receiver  to  assess  stockholders,  decree 

fixing  amount   of  bank's   debts   and  determining   creditor's  right   to 

assessment  is  final  and  appealable. 

Distinguished  in  Heinze  v.  Butte  etc.  Min.  Co.,  139  Fed.  338,  64 
C.  C.  A.  15,  neither  order  approving  monthly  reports  of  receiver  nor 
one  directing  him  to  pay  expenses,  made  before  fi^nal  ac county  it  final 
appealable  order. 
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8yl.  1  (X,  608).    Appeal  as  stay. 

Approved  in  First  Nat.  Bank  y.  State  Nat.  Bank,  131  Fed.  431, 
65  C.  G.  A.  414,  where  appeal  perfected  under  Bankr.  Act,  §  25ay 
from  judgment  allowing  or  rejecting  debt,  diatrict  court  cannot  en- 
tertain motion  for  rehearing  pending  appeaL 

87I.  3  (X,  609).    Amendment  after  appeal. 

Approved  in  Southern  Pac.  Co.  v.  Western  Pac.  By.  Co.,  144  Fed. 
204,  applying  rule  where  injunction  pendente  lite  granted;  State  y. 
Superior  Court,  30  Wash.  121,  80  Pac  1110,  100  Am.  St.  Bep.  862, 
1  L.  B.  A.  (N.  8.)  554,  arguendo. 

Syl.  7  (X,  609).    Appeal  from  injunction  order  as  stay. 

Approved  in.  Elliott  y.  Euzek,  2  Alaska,  591,  where  judgment  of 
dismissal  entered  after  trial  on  merits  and  preliminary  injunction 
dissolved,  appeal  and  supersedeas  bond  do  not  abate  suit  on  injunc- 
tion bond;  Stote  y.  Bearing,  180  Mo.  66,  67,  79  8.  W.  458,  where 
circuit  court,  on  merits,  dissolved  injunction  and  dismissed  bill,  it 
could  continue  injunction  in  force  pending  appeal;  State  y.  Superior 
Court,  30  Wash.  117,  118,  109  Am.  St.  Bep.  862,  80  Pac.  1100,  1 
L.  B.  A.  (N.  S.)  554,  pending  appeal  from  injunction  restraining 
continuance  of  shooting-gallery,  defendant  not  entitled  to  supersedeas 
pending  appeaL 

109  U.  8.  162-168,  27  L.  892,  LOUIS  y.  BBOWN  TOWNSHIP. 

Syl.  4  (X,  610).    Decree  concludes  codefendants. 

Approved  in  Georgia  B.  B.  Co.  y.  Wright,  124  Ga.  603,  53  S.  E. 
254,  where  on  judgment  for  plaintiff  codefendant  refused  to  join  in 
appeal,  and  judgment  was  reversed,  codefendant  estopped  in  suit 
against  other  defendant  as  to  all  matters  which  might  have  been 
raised  in  first  suit;  Sioux  City  y.  Chicago  etc.  By.  Co.,  129  Iowa, 
702,  106  N.  W.  186,  arguendo. 

109  U.  S.  174-176,  27  L.  894,  EX  PABTE  PENNSYLVANIA. 
Syl.  2   (X,  612).     Prohibition  does  not  correct  error. 
See  111  Am.  St.  Rep.  956,  note. 

109  U.  S.  180-185,  27  L.  898,  WINTHBOP  IBON  CO.  t,  MEEKEB. 

Syl.  1   (X,  612).    Final  appealable  decree. 

Approved  in  Clement  v.  Ireland,  138  N.  C.  139,  50  S.  E.  571,  decree 
confirming  foreclosure  sale  is  final,  though  subsequent  pleadings, 
whereby  defendant  sought  to  charge  plaintiff  with  rents  of  land, 
allowed  to  be  filed;  Marquam  y.  Boss,  47  Or.  380,  78  Pac  700,  decree 
as  prayed  for  on  bill  to  redeem  from  foreclosure  of  trust  deed  is 
final  and  appealable,  though  it  provided  for  accounting  of  rents. 
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109  U.  a   189'194,  27  U  901,  SX^^DER  v,  MAEKa 

SjL  1  (X,  fll4).     Bemedj  for  recovery  of  illegal  revfinao  taxei. 
Approved  in  Chrhtie  St.  Com.  Co.  v.  United  States,  129  Fed.  508, 

remedy  provided  by  Rev.  St.,  §  3220,  by  appeal  to  internal  revenue 

commiasii>nery  is  exclusive. 

109  TJ.  S.  194-200,  27  L,  903,  CRAGIN  v.  LOVELJU 
8yL  1  (X,  614).  Bill  to  set  aside  default— Knowledge. 
Approved  in  Flannigan  v.  Cbapman  etc.  Co.,  144  Fed,  374,  where 
complainant  pureliased  land  sold  for  taxes  several  years  after  decree 
iionfirming  lax  sale,  bill  to  cancel  such  decree  filed  six  years  after 
decree  not  averring  be  did  not  know  of  matter  alleged  ill  bill  in  timo 
to  assert  same  in  confirmation  proceedings,  is  defective. 

109  U*  S.  205-211,  27  L,  D07,  BOOTH  v,  TIEENAN. 

SyL  1  (X,  615).     Conclusiveness  of  findings. 

Approved  in  Strceter  v.  Sanitary  Dist*  of  CMcago,  133  Fed.  125, 
6e  C,  G.  A.  190,  following  rule, 

109  U.  S.  221-229,  27  L.  916,  BOARD  OP  LIQUIDATION  ▼.  LOUIS- 
YILLB  ETC.  B,  B.  CO. 

(X,  616.)  Miscellaneous.  Cited  in  Bidgo  v.  Hanker,  132  Fed.  601^ 
67  C.  C.  A.  596,  as  to  right  of  appellate  court  to  consider  matters 
outside  record  occurring  since  decree  to  prevent  miscarriage  of  justice.. 

109  U.  8.  229,  230,  27  L,  914,  KNOX  COUNTY  COUET  t.  UNITED' 
STATES. 
(X,  616.)  Miscellaneoua.  Cited  in  Eose  v.  McEie,  145  Fed.  590,. 
it  is  no  defense  to  nmodamus  to  compel  town  oiEcera  to  performi 
statutory  duties  toward  payment  of  judgment  against  town  that, 
such  duties  do  not  include  all  acts  requisite  to  full  satisfaction  or 
judgmenL 

109  U.  B.  238-243,  27  L.  920,  AENSON  v.  MURPHY. 

Syl.  3  (X,  619).     Eeraedy  for  recovery  of  illegal  taxes  exclniive. 

Distinguisbed  in  Walker  v.  Globe  Newspaper  Co.,  140  Fed.  310, 
right  to  sue  at  law  for  damages  for  infringement  of  copyright  not 
impliedly  taken  away  by  remedies  given  by  Eov.  St.,  §§  4965,  4970. 

109  U.  S.  244-258,  27  L.  922,  LOUISVILLE  ETC,  E.  E.  CO.  v.  PALMES. 

Byl  3  (X,  621).     Facts  admitted  by  demurrer. 

See  97  Am.  St  Eep.  833,  note. 

Syl,  4  (X,  621).    Tax  exemptions  of  old  railroad. 

Approved  in  Lake  Drummond  Canal  etc.  Co.  v.  Common  wealth, 
103  Va.  355,  49  S,  E.  512,  corporation  created  under  Code,  g   1234, 
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on   purchase  of  propertj   of  other   corporation   on   foreelosnre   Bale, 
cannot  claim  tax  immunity  granted  to  original  corporation. 

87L  5   (X,  622).    Binding  effect  of  state  decisions. 

Approved  in  Columbia  Ave.  8ay.  Fund  etc.  Co.  y.  Dawson,  130  Fed. 
166y  state  decision  adjudging  void  contract  of  citj  for  payment  of 
Hydrant  rentals  not  binding  on  federal  courts. 

109  U.  8.  258  267,  27  L.  927,  UNITED  8TATE8  v.  WALKEB. 

8yl.  3  (X,  623).    Action  by  administrator  de  bonis  non. 

Approved  in  Morrow  v.  Fidelity  etc.  Co.,  100  Md.  263,  108  Am. 
St.  Bep.  410,  59  Atl.  736,  administrator  de  bonis  non  cannot  sue 
surety  on  bond  of  deceased  administrator  who  preceded  him  for 
devastavit  committed  by  him;  McCreery  v.  Western  Carolina  Bank, 
55  W.  Va.  670,  47  8.  E.  893,  certificates  of  bank  stock  in  name  of  A 
taken  up  by  bank  and  reissued  in  name  of  his  executor,  and  by 
latter  pledged  in  due  course  of  administration,  cannot  be  recovered 
from  bank  by  administrator  de  bonis  non.  8ee  108  Am.  8t.  Bep. 
421,  429,  note. 

Distinguished  in  Conway  t.  Carter,  11  N.  M.  432,  433,  68  Pac.  943, 
944,  where  allegations  in  suit  against  sureties  of  deceased  administrator 
to  recover  proceeds  of  insurance  policy  collected  by  administrator  are 
admitted,  court  may  render  judgment  on  pleadings. 

109  U.  8.  278-285,  27  L.  932,  OBACE  v.  AMEBICAN  CENTBAL  INS. 

j         CO. 

!     8yl.  2  (X,  625).    Contracts — Construction  of  ambiguous  words. 

Approved  in  dissenting  opinion  in  Ward  v.  Foley,  141  Fed.  368, 
majority  construing  contract  to  sell  all  interest  in  320  acres  of  land 
«t  $14  per  acre  as  providing  for  sale  at  rate  of  $14  for  each  acre  in 
entire  tract;  dissenting  opinion  in  Atlas  Bed  Co.  v.  New  Zealand  Ins. 
Co.,  138  Fed.  511,  majority  construing  "loss  payable  clause''  in 
fire  policy. 

8yl.  3  (X,  626).  Custom  to  vary  written  contract 
Approved  in  Lillard  v.  Kentucky  Dist.  etc.  Co.,  134  Fed.  173,  182, 
67  C.  C.  A.  74,  evidence  of  custom  is  admissible  to  show  contract 
to  deliver  distillery  slop  at  cattle-feeding  lot  contemplated  lot  to  be 
supplied  with  suitable  pens  and 'troughs;  Wisconsin  etc  By.  Co.  v. 
Phoenix  Ins.  Co.,  123  Wis.  319,  101  N.  W.  705,  though  agents  when- 
ever they  received  notice  of  cancellation  of  policies  made  office  record 
thereof  and  delivered  substitute  policies  to  insured,  direction  to  agents 
to  keep  up  insurance  to  original  amount  not  implied. 

8yl.  4  (X,  626).    Federal  jurisdiction  must  affirmatively  appear. 
Approved  in  International  etc.  Tel.  Co.  v.  Fessenden,  131  Fed.  492, 
denying  jurisdiction  over  suit  for  infringement  of  patent  where  bill 
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shows  clefendaDt  uoiiresideDt  of  district,  and  it  is  Bot  alleged  infringe- 
ment committed  in  district;  Dodd  v.  Louisville  Bridge  Co.,  130  Fed. 
193,  denying  removal  of  suit  by  Indiana  corporation  agfiinst  cor- 
poration incorporated  in  several  states,  including  Illinois  and  Indiana, 
:and  formed  by  consolidation  of  corporation  of  said  states;  Illinois 
€ent.  Ej,  Co.  t.  Jones,  118  Ky.  165,  80  8.  W.  485,  where  removal 
petition  shows  removable  controversy,  any  issue  as  to  truth  of  facts 
stated  in  petition  is   determinable  by  federal   court. 

8yl.  5  (X,  627).     Lack  of  jurisdiction  noticed  soa  sponte. 
Approved  in  Kansas  City  etc.  Ey.  Co.  v.  Prunty,  133  Fed,  15,  66 
C.  C.  A.  163,  applying  ru^e  to  circuit  court  of  appeals. 

(X,  625.)  Miscellaneous*  Cited  in  Thompson  v.  Stalmann,  131 
Fed.  811,  where  removal  petition  averred  controversy  between  diverse 
citizens  and  amount  exceeded  $2,000,  circuit  court  to  which  removal 
bad  could  permit  amendment  to  petition  to  disclose  citizenship. 

109  U.  S.  285^287,  27  L.  936,  LOUISIANA  v.  MAYOE  OF  NEW  OB- 
LEANS. 

Byl.  2  (X,  628).     Contract — ^Impairment  of  obllgatioiu 

Approved  in  Wilson  v.  Head,  184  Mass.  519,  69  N,  E.  SIS,  Stat. 
1890,  p.  479,  permitting  recovery  of  money  paid  on  wageriug  con- 
tracts did  not  give  nondiveatable  rigbt;  Gaffney  v.  Jones,  39  Wash. 
589,  81  Pac.  1059,  Laws  1897,  p.  52,  providing  limitation  on  judg- 
ments is  not  void  as  impairing  obligation  of  contracts  as  applied  to 
judgment  in  tort  rendered  prior  to  its  passage. 

109  U.  S.  341-356,  27  L.  956,  BERNARD'S  TOWNSHIP  v.  STEBBINS. 

Syl.    X   (X,  631).     Reformation   of    city   contract. 

Approved  in  Bronk  v.  Standard  Mfg.  Co.,  141  Mich.  685,  105  N.  W. 
35,  though  charter  provided  that  no  city  real  property  should  bs 
disposed  of  unless  by  ordinance  or  resolution  of  council,  lease  executed 
pursuant  to  resolution  reformed* 

SyL  3  (X,  632),     Federal  jurisdictions-Colorable  assignment. 

Approved  in  Woodside  v.  Vasey,  142  Fed.  619,  denying  jurisdietion 
over  suit  against  directors  of  corporation  to  enforce  claims  against 
corporation  which  were  assigned  to  plaintiff,  and  none  of  claims  ia 
within  jurisdictional  amount. 

109  IT.  S.  357-a71p  27  L.  962,  WAENEE  t.  CONNECTICUT  MUT.  Ii, 
INS.  CO. 

Syl.  2  (X,  633).     Devise  for  life  with  power  to  encumber. 
Approved  in  Kirkman  v,  Wadsworth,  137  N.  C.  458,  49  a  K  964^ 
where  tmsteo  having  power  to  sell  land  in  fee  by  written  direction 
<^  cestui  ^ue  trust  for  lif^  joins  with  her  in  conveyunee  for  valuabl« 
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consideration,  it  is  valid  execution  of  power,  though  no  written  direc- 
tion given. 

109  U.  8.  371-381,  27  L.  966,  FLA8H  v.  CONN. 

SyL  2  (X,  634).    8tockholder 's  liability  enforceable  in  other  state. 

Approved  in  Corry  v.  Baltimore,  196  U.  8.  477,  49  L.  562,  25  8np. 
Ct.  297,  upholding  Md.  Code  Pub.  Gen.  Laws,  art.  81,  imposing  per- 
sonal liability  on  stockholders  for  taxes  on  stock,  as  applied  to  non- 
resident stockholders;  Knickerbocker  Trust  Co.  v.  Myers,  133  Fed. 
767,  holding  void  Act  Md.  1904,  p.  579,  taking  away  right  of  indi- 
vidual creditor  to  enforce  stockholder's  liability  and  substituting 
therefor  suit  in  equity  for  benefit  of  all  creditors;  Heinberg  Bros.  v. 
Thompson,  47  Fla.  165,  37  So.  72,  affidavits  made  before  bat  filed  after 
issuance  of  corporation's  charter  that  ten  per  cent  of  capital  sub- 
scribed and  paid,  do  not  relieve  stockholder's  liability;  Putnam  v. 
Misochi,  189  Mass.  423,  109  Am.  8t.  Bep.  648,  75  N.  E.  957,  where 
stockholder  in  Maine  corporation  was  there  made  to  pay  judgment 
against  it  under  Maine  statute,  he  could  sue  other  stockholders  in 
Massachusetts  for  contribution;  Boss  v.  Kansas  City  etc.  By.  Co., 
Zi  Tex.  Civ.  587,  79  8.  W.  627,  fact  that  railroad  sued  under  statute 
of  foreign  state  prescribing  limitation  for  enforcement  of  remedy 
given  thereby  was  incorporated  in  state  other  than  that  of  statute 
is  immaterial;  dissenting  opinion  in  McClaine  v.  Bankin,  197  U.  8. 
165,  166,  49  L.  707,  708,  25  8up.  Ct.  410,  majority  holding  personal  lia- 
bility of  national  bank  stockholders  for  debts  not  contractual  liability 
within  limitation  prescribed  by  Wash.  BaL  Code,  S  4800,  subd.  3; 
Miller  v.  Clifford,  133  Fed.  885,  67  C.  C.  A.  52,  arguendo.  8ee  103 
Am.  St.  Bep.  372,  note. 

Syl.  5  (X,  636).     Stockholder's  liability — Corporation's  bankruptcy. 

Approved  in  Andrews  v.  O'Beilly,  25  B.  L  235,  55  Atl.  690,  declara- 
tion in  action  against  stockholder  on  judgment  against  corporation 
alleging  that  latter  insolvent  need  not  allege  issuance  of  execution; 
Bennett  v.  Thorne,  36  Wash.  265,  78  Pac.  940,  68  L.  B.  A.  113,  action 
against  bank  stockholders  for  additional  liability  accrues  on  insol- 
vency of  bank;  Harrison  v.  Bemington  Paper  Co.,  140  Fed.  388,  argu- 
endo. 

109  U.  S.  385-398,  27  L.  971,  MILLEB  ▼.  MAYOB  OF  NEW  YOBK. 

Syl.  1  (X,  637).    Waters — Congressional  power  over  obstructions. 

Approved  in  United  States  v.  Union  Bridge  Co.,  143  Fed.  386,  up- 
holding power  of  United  States  to  compel  alteration  of  bridge  al- 
leged to  obstruct  navigation;  Kansas  City  etc.  B.  B.  Co.  v.  Wiygul; 
82  Miss.  231,  33  So.  967,  61  L.  B.  A.  578,  railroad  constructing  bridge 
over  navigable  stream  under  state  authority  may  make  repairs  there- 
to; Seibert  v.  Missouri  Pac.  By.  Co.,  188  Mo.  672,  87  8.  W.  999,  70 
L.  B.  A.  72,  erection  of  safety  gates  at  railroad  crossing  not  nuisance 
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where    macliinery   operating   same   left    unobstracted   space   in    high- 
way.    See  107  Am.  St  Rep.  221,  222,  notes. 

Syl.  2  (Xf  638),     Cocgressional  atatntes^-Contingencies. 

Approved  in  United  States  ¥.  Union  Bridge  Co.,  143  Fed,  387, 
upholding  power  of  United  States  to  compel  alteration  of  bridge  al- 
leged to  obatnact  navigation;  Green  Go.  v.  Shortell,  116  Ky.  134,  75 
S,  W.  257,  upholding  order  of  county  court  directing  clerk  to  make 
subscription  to  railroad  stock  for  county  on  terms  specified  in  order 
submitting  question  to  vote. 

Distinguished  in  United  States  v.  Choctaw  etc.  E,  E*  Co.,  3  Okl. 
498,  41  Pac.  760,  under  Act  Cong.  Feb.  18,  1888,  approval  of  Sec- 
retary  of  Interior  as  to  location  of  railroad  is  not  neceasary  prerequi- 
site to  location  of  lino. 

109  U.  a  398-401,  27  L.  976,  MEMPHIS  GAS  CO.  v,  SHELBY  CO. 

Syl.  1  (X,  639).     Ideenae  tax  on  frauehise  as  exemption. 

Approved  in  New  York  v.  State  Board  of  Tax  Commrs,,  1^9  V,  S. 
42,  50  L.  77,  25  Sup.  Ct.  715,  upholding  special  fraocbisB  tax  imposed 
by  N.  Y,  Laws  1899,  e.  712. 

SyL  2   (X,  639).    Unjust  taxation — Federal   Constitution. 

Approved  in  St.  Loiiis  etc,  Ry,  Co.  ▼.  Davis^  132  Fed.  634,  uphold- 
ing assessmeoit  of  railroad  property  by  railroad  assessment  board  of 
Arkansas,  pursuant  to  state  statutes.  See  105  Am«  St.  Bep.  703, 
note. 

Syl.  3  (X,  639).    Tax  exemption  not  implied. 

Approved  in  American  Smelting  etc,  Co,  v.  People,  34  Colo.  253, 
82  Pac,  535,  laws  requiring  foreign  corporations  to  pay  filing  fee  as 
condition  precedent  to  doing  business  do  not  exempt  such  corporations 
from  occupation  tax;  Rochester  v.  Rochester  Ky.  Co.,  182  N,  Y.  113, 
74  N.  E.  957,  70  L.  E.  A,  773,  lessee  of  railroad  exempt  under  stat- 
ute from  contTibution  for  new  pavementa  is  liable  for  expense  of 
new  pavements  under  later  statute. 

109  U.  S.  401  407,  27  L.  977,  GILFILLAN  v,  UNIOK  CANAL  CO. 

SyL  1  (X,  640)*     Rights  of  majority  bondholders. 

Approved  in  Cowell  v»  City  Water  Supply  Co.,  130  Iowa,  674,  105 
N.  W.  1017,  where  reorganization  agreement  provided  that  plan 
should  be  binding  on  all  bondholders  unless  majority  thereof  dis- 
sented within  thirty  days,  and  petition  of  dissenter  ihowed  majority 
did  not  dissent,  he  was  bound. 

109  U.  8.  408-421,  27  L.  979,  FAY  v.  C0RDE8MAN* 

SyU  4  {X,  641).    Patent  for  combination— Material  parts. 
Approved  in  National  Cash  Register  Co,  t.  Union  etc,  Mach.  Co., 

143  Fed.  344,  construing  Kocb  patent  No.  3dS,625,  for  cash  indicatof 
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and  recorder;  American  Can  Co.  ▼.  Hickmott  etc.  Co.,  137  Fed.  87, 
Jordan  patent  No.  436,792,  for  can-body  making  machine,  not  in- 
fringed by  machine  of  Eldridge  patent  No.  712,998;  Bembert  etc.  Com- 
press Co.  V.  American  Cotton  Co.,  129  Fed.  369,  64  C.  C.  A.  25,  Bem- 
bert patent  No.  441,022,  for  method  of  baling  cotton,  limited  and 
not  infringed  by  mechanism  of  Graves  patent  No.  473,144. 

109  U.  8.  421-426,  27  L.  984,  FEIBELMAN  v.  PACKABD. 

Syl.  1  (X,  642).    Bemoval — Suit  against  marshaL 

Approved  in  Bryant  Bros.  Co.  v.  Bobinson,  149  Fed.  324,  aait 
against  postmaster  of  certain  place  for  relief  against  official  acts 
performed  by  him  under  orders  of  postmaster  general,  is  removable 
under  1  Bev.  8t.  8upp.  611. 

Syl.  2  (X,  643).    Bankruptcy — 8eizure  of  goods. 
Approved  in  In  re  Knopf,  144  Fed.  253,  foUowing  rule. 

109  U.  8.  426-431,  27  L.  986,  SMITH  v.  McNEAL. 

Syl.  1  (X,  643).    Dismissal  for  want  of  jurisdiction — ^Limitations. 

Approved  in  Atlanta  etc.  By.  Co.  v.  Wilson,  119  Oa.  787,  47  8.  E. 
369,  where  suit  brought  in  court  of  competent  jurisdiction  over  sub- 
ject matter  and  after  bar  of  statute  same  is  dismissed  for  want  of 
jurisdiction  over  person,  action  may  be  renewed  within  six  months 
in  court  of  competent  jurisdiction;  Fay  v.  Costa,  2  Cal.  App.  247,  83 
Pac.  278,  arguendo. 

109  U.  8.  432-440,  27  L.  988,  BAILEY  v.  UNITED  STATES. 

Syl.  1  (X,  644).     Assignment  of  government  claims. 

Approved  in  Nutt  v.  Knut,  200  U.  8.  20,  50  L.  353,  26  Sup.  Ct. 
216^  holding  void  part  of  contract  for  prosecution  of  claim  against 
United  States  making  compensation  for  services  rendered  thereunder 
lien  on  claim  and  on  any  moneys  or  drafts  issued  thereon. 

109  U.  8.  440-445,  27  L.  990,  JACKSON  v.  BOBY. 

Syl.  1  (X,  645).     Miners'  rules. 

Approved  in  Butte  City  Water  Co.  v.  Baker,  196  U.  S.  126,  49  L. 
412,  25  Sup.  Ct.  211,  upholding  supplementary  regulations  relating 
to  mineral  locations  prescribed  by  state  in  addition  to  congressional 
regulations.    See  104  Am.  St.  Bep.  690,  note. 

Syl.  2  (X,  645).    Assessment  work — Several  mining  claims. 

Approved  in  Willitt  v.  Baker,  133  Fed.  949,  in  suit  under  Bev. 
St.,  §  2326,  by  adverse  claimant  to  determine  right  of  possession  of 
mining  claim,  defendant  to  get  decree  where  plaintiff's  ease  fails 
must  show  assessment  work  for  each  year. 
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&jh  3  (X,  645).    Assesament  work— Claims  held  in  common. 
Distinguished  in  Hain  v.  Mattes,  34  Colo.  351,  83  Pac.  129,  work 
done  in  tunnel  may  be  applied  as  assessment  work   on  mining  loca- 
tion  though  coDiinuous  strip  from  portal  of  tunnel  to  boundary  of  lo- 
cation not  owned. 

Syl.  4  (X,  646)»  Adverse  claims  to  mines — Keitber  doing  work. 
Approved  in  Wilson  v.  Freeman,  29  Mont.  475,  75  Pac.  86,  68  L.  R. 
A.  833,  following  rule;  WUlitt  v.  Baker,  133  Fed.  948,  where  locators 
were  at  work  on  December  3l9t  and  left  tools  on  claim  so  as  to  re- 
flume  work  ia  morning,  one  making  relocation  in  night  acquired  no 
rights;  Brown  v.  Guruey,  201  U.  S.  190,  50  U  721,  20  Sup.  Ct.  509, 
arguendo. 

109  a  S.  446-468,  27  L.  992,  CUNNINGHAM  ▼*  MACON  ETC.  E.  B. 
€0. 

Syl.  2  (X,  646).     Suability  of  state. 

Approved  in  Berman  v.  Minnesota  etc.  Society,  93  Minn.  127,  100 
N.  W.  732,  Minnesota  State  Agricultural  Society  is  immune  from 
«uits  for  torts  of  servants;  State  v.  MortenseD,  69  Neb.  335,  95  N,  W, 
834,  denying  jurisdiction  of  action  against  members  of  board  of  pub- 
lic lands  and  buildings  to  compel  specific  performance  of  contract 
for  leasing  of  convict  labor. 

SyL  3  (X,  647).     When  state  suable. 

Approved  in  De  Laittre  v.  Board  of  Commrs.,  149  Ted.  802,  refus- 
ing to  compel  state  land  commissioners  to  issue  patents  to  state 
lands  J  Smith  v,  Alexander,  146  Fed.  108,  refusing  preliminary  in- 
junction in  suit  for  injunction  against  state  commissioners  to  en^ 
force  contract  between  state  and  complainant  according  to  latter 'a 
construction  thereof,  correctness  of  which  is  denied  hj  defendants. 
See  108  Am.  St.  Kep.  837,  note. 

Syl.  4  (X,  648).    Suit  against  state  officers. 

Approved  in  Buchanan  v.  State  Treasurer,  68  S.  C.  420,  47  8,  E.  686, 
denying  mandamus  to  compel  state  comptroller  to  issue  circuit  judge's 
salary  warrant  where  there  is  no  statute  6xing  salary  and  no  appro* 
priation  made  therefor.    See  108  Am.  St.  Rep.  832,  840,  notes. 

109  U.  S.  478-485,  27  L,  1003,  EANDALL  v,  BALTIMORE  ETC.  R.  E. 
CO, 

Syl  1  (X,  650).     Birection  of  verdict. 

Approved  in  Biley  v.  Louisville  etc.  E.  Co.,  153  Fed.  906,  66  C.  C, 
A.  598,  following  rule;  Woodward  v,  Chicago  etc.  Ry.  Co.,  145  Fed.  578, 
applying  rule  in  action  against  railroad  for  damages  by  fire  through 
locomotive  sparks;  Parks  v.  Southern  Ry.  Co.,  143  Fed.  277,  upholdiog 
refusal  to  permit  plaintiff  to  take  nonsuit  and  permitiiog  direction  ot 
vardi«t  lor  defendant j  Swift  v.  Johnson,  138  Fed,  875,  where  action 
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for  death  of  minor  son  is  prosecuted  for  sole  benefit  of  father,  who 
abandoned  son  during  minority,  recovery  limited  to  nominal  damages; 
Minahan  y.  Grand  Trunk  etc.  By.  Co.,  138  Fed«  47,  70  C.  C.  A.  463, 
reversing  directed  verdict  for  defendant  in  action  for  injuries  to 
passenger  by  derailment  of  car  as  it  passed  over  defective  switch  where 
evidence  conflicted  as  to  cause  of  defect;  Camden  etc.  By.  Co.  v.  Bice, 
137  Fed.  328,  69  C.  C.  A.  656,  upholding  refusal  to  direct  verdict  for 
defendant  in  action  for  injuries  to  street-car  passenger  while  attempting 
to  alight;  International  Text  Book  Co.  v.  Heartt,  136  Fed.  133,  69  C. 
C.  A.  127,  applying  rule  in  action  against  corporation  for  slander  com- 
mitted  by  its  agent  who  uttered  words  when  not  engaged  in  perform- 
ance of  duties;  Neeley  v.  8outhwestem  etc  Oil  Co.,  13  Okl.  362,  372, 
75  Pac.  539,  542,  64  L.  B.  A.  145,  reversing  nonsuit  in  action  for  per- 
sonal injuries  to  servant  in  factory  caused  by  defective  appliances; 
Qunn  V.  Union  B.  B.  Co.,  27  B.  I.  327,  329,  62  Ati.  121,  122,  upholding 
Qen.  Laws  1896,  c.  251,  S  11,  authorizing  supreme  court  to  direct  judg- 
ment without  further  trial  by  jury;  Woolf  v.  Washington  etc.  Nav.  Co., 
37  Wash.  503,  79  Pftc.  999,  not  presumed  that  one  killed  at  railroad 
crossing  exercised  due  care  where  attendant  facts  show  be  did  not. 

8yl.  4  (X,  653).    Assuming  risks  of  fellow-servant's  negligenee. 

Approved  in  Chicago  etc.  By.  Co.  ▼.  Biley,  145  Fed.  140,  location  of 
switch-stand  in  railroad-yard  between  two  tracks  so  close  to  one  that 
switch-handle  would  strike  steps  of  cars  on  other  track  did  not  involve 
question  of  negligence  to  be  passed  on  by  jury;  American  Bridge  Co. 
V.  Seeds,  144  Fed.  608,  where  scaffolding  used  for  rebuilding  bridge 
contained  loose  planks  and  servant  employed  on  it  was  knocked  off  by 
tackle  on  account  of  inopportune  signal  of  foreman  to  engineer,  company 
not  liable;  Southern  By.  Co.  v.  Logan,  138  Fed.  728,  where  conductor 
in  switchyards  taking  diner  to  Y.  placed  engine  in  rear  and  only  light 
on  car  was  his  lantern,  which  he  held  on  platform,  and  collided  with 
engine,  he  cannot  recover;  Biley  v.  Louisville  etc.  B.  Co.,  133  Fed.  907, 
66  C.  C.  A.  598,  where  railroad-yards  contained  numerous  spring  rail 
frogs,  switchman  injured  by  having  foot  caught  in  one  of  their  excava- 
tions assumed  risk;  Britton  v.  Central  Un.  Tel.  Co.,  131  Fed.  847, 
65  C.  C.  A.  598,  where  telephone  company  did  not  inspect  poles  before 
climbed  by  lineman,  latter  assumed  risks  incident  to  climbing  poles  after 
such  tests  as  his  judgment  indicated  necessary. 

Distinguished  in  McGill  v.  Southern  Pac.  Co.,  4  Ariz.  124,  33  Pac 
822,  section  foreman  is  not  fellow-servant  of  conductor  of  train  on 
which  he  is  carried  to  work. 

SyL  5  (X,  654).    Who  are  fellow-servants. 

Approved  in  Southern  Pac.  Co.  v.  McGill,  6  Ariz.  41,  44  Pac  303, 
section  foreman  and  conductor  of  work  train  working  under  common 
supervisor  in  clearing  track  are  fellow-servants;  Chaddick  v.  Lindsay,  5 
Okl.  627,  49  Pac.  943,  denying  recovery  to  brakeman  for  injuries  caused 
by  trunk  thrown  near  track  at  place  where  there  was  no  platform. 
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109  IT.  S.  485-504,  2T  L.  1006,  ELLIS  r.  DAVIS. 

SyL  4  (X,  657).    Equity  court's  probate  jurlsdietion* 
ApprovecTm  0 'Callaghan  v.  O'Brien,  199  U.  S.  107,  50  L.  109,  25 
8up.  Ct.  727,  denying  circuit  court's  jurisdietion  over  suit  to  set  aside 
probate  of  will  in  state  court.    See  106  Am.  St.  Rep,  643,  note, 

109  U.  8.  504  512,  27  L.  1012,  TOWNSEND  v.  LITTLE. 

Syl.  1  {X,  659),    Posaession  as  notice  of  title. 

Approved  in  United  States  v.  Detroit  Timber  etc.  Co.,  200  IT.  S.  333, 
50  L.  504,  26  Sup.  Ct.  282,  purchaser  from  patentees  for  value,  without 
notice  of  entryman*s  fraud,  is  bona  fide  purchaser  under  timber  act  of 
1878,  though  he  acquired  interest  in  lands  under  contract  for  standing 
timber  before  patents  issued;  Reed  v.  Munn,  143  Fed.  756,  refusing 
to  impute  to  corporation  acquiring  legal  title  to  realty  notice  of  out- 
itanding  eqmtable  claim  on  part  of  director;  United  States  v.  Detroit 
Timber  etc,  Co.,  131  Fed.  675,  where  vendor  presents  conveyances  to 
himself  prima  facia  valid  and  assures  purchsBer  his  title  thereunder 
is  perfect,  buyer  is  under  no  duty  to  investigate  further  in  absence  of 
circumstances  suggesting  investigation;  Stockton  v.  National  Bank, 
45  Fla.  600,  34  So.  900,  where  one  who  had  been  grantor's  tenant  before 
giving  of  unrecorded  deed  attorned  to  grantee  at  time  it  was  given 
and  remained  in  possession  untH  attachment,  possession  is  not  notice  to 
attaching  creditor.    See  104  Am.  St.  Kep.  351,  note. 

Syl.  3  (X,  659).     Specific  and  general  statutory  provisions. 

Approved  in  Kepner  v.  United  States,  195  U.  S.  125,  49  L.  123,  24 
Sup.  Ct,  797,  Act  1902,  §  5,  for  temporary  civiJ  government  of  Philip- 
pines, took  away  government's  right  to  appeal  from  acquittal  in  court 
of  first  instance;  Bealmear  v.  Hutchins,  134  Fed.  262,  Rev.  St.  N.  C. 
1837,  c.  42,  §  1,  casta  burden  en  one  claiming  under  such  statute  to  show 
on  face  of  grant  itself  that  land  wus  at  time  '*  vacant  and  unsurveyed"; 
Thomas  v.  Evans,  73  Ohio  St.  146,  76  N.  E.  863,  Rev,  St.  1906,  S  5727, 
giving  probate  court  jurifldiction  to  issue  habeas  corpus,  is  superseded 
as  to  extradition  cases  by  Bev.  St.  1906,  $  97;  Carpenter  v.  Russell, 
13  OkL  232,  73  Pac.  932,  Stat,  1893,  c.  IS,  art.  13,  relating  to  appeals, 
is  not  inconsistent  with  act  extending  jurisdiction  of  probate  court; 
Atchison  etc.  R.  R.  Co.  v.  Hnynes,  8  Obi  585,  58  Pac.  741,  Stat.  1893, 
I  5791,  authorizing  county  commissioners  to  levy  school  tax,  is  not  re- 
pealed by  Sess.  Laws  1895,  p.  210,  amending  general  revenue  laws; 
Buchanan  v.  State  Treasurer,  68  S.  C.  415,  47  S.  B.  684,  construing 
salary  reduction  act  of  1893  and  general  appropriation  act  of  same  year 
with  reference  to  salary  of  circuit  judges. 

109  U.  S.  513-521,  27  L.  1015,  UNITED  STATES  v,  JONES. 

SyL  1   (X,  660),     Eminent  domain  incident  of  sovereignty. 

Approved  in  Jones  v*  North  Georgia  Elec,  Co.,  125  Ga.  624,  54  S,  E, 
88,  upholding  Acts  1897,  p.  68,  conferring  on  owners  of  water  powers 
authority  to  exercise  right  of  eminent   domain;    HoUister  v.  Btale,   U 
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Idfiho,  15,  71  Pac.  543,  Idaho  admission  act  does  not  restrict  right  of 
eminent  domain  over  lands  granted  to  state  bj  said  act;  dissenting 
opinion  in  Western  Union  TeL  Co.  ▼.  Pennsylvania  B.  B.  Cm,  195  U.  8. 
583,  49  L.  328,  25  8up.  Ct.  133,  majority  holding  Bev.  8t,  S  5263,  did 
not  give  telegraph  companies  right  to  condemn  railway  right  of  way 
for  their  lines. 

Syl.  2  (X,  660).  Eminent  domain — Proceedings  to  determine  com- 
pensation. 

Approved  in  Madisonville  Traction  Co.  ▼.  8t.  Bernard  Min.  Co.,  195 
XT.  8.  254,  49  L.  468,  25  8up.  Ct.  251,  upholding  removability  of  pro- 
ceeding in  eminent  domain  authorized  by  Ky.  8t.,  SS  835-839,  whers 
requisite  diversity  of  citizenship  exists. 

109  U.  S.  522-527,  27  L.  1018,  THOMAS  ▼.  BBOWNYILLE  ETC.  B. 
B.  CO. 

Syl.  1  (X,  661).     Corporation's  contract  with  director. 

Approved  in  Bums  v.  Cooper,  140  Fed.  277,  sale  by  guardian  of 
ward's  realty  under  order  of  court  may  be  set  aside  by  ward  if  guardian 
procures  sale  in  order  to  get  title  himself  and  indirectly  becomes  pur- 
chaser; Toung  ▼.  City  of  Mankato,  97  Minn.  6,  105  N.  W.  970,  3  L.  B. 
A.  (N.  8.)  849,  freeholders  appointed  to  draft  city  charter  cannot 
employ  one  of  their  members  as  counsel  to  prepare  charter  and  give 
advice  with  reference  thereto;  Barnes  v.  Lynch,  9  OkL  187,  59  Pac. 
1007,  setting  aside  transaction  whereby  officers  of  corporation  divided 
assets  among  themselves  and  merged  property  of  corporation  in  indi- 
vidual estates. 

Distinguished  in  Attalla  Iron  Ore  Co.  v.  Virginia  etc  Coke  Co.,  Ill 
Tenn.  532,  534,  535,  77  8.  W.  775,  776,  where  managers  of  corporation 
secretly  agreed  with  another  to  form  new  corporation,  in  which  they 
were  to  have  controlling  interest,  and  then  entered  into  contract  with 
new  corporation  on  behalf  of  old  but  without  knowledge  of  directors^ 
contract  annulled  at  suit  of  directors. 

109  U.  S.  527-549,  27  L.  1020,  CANADA  SOUTHERN  B.  B.  CO.  t. 
GEBHARD. 

Syl.  2   (X,  662).     Impairment  of  bondholder's  obligation. 

Approved  in  Cochran  v.  Pittsburg  etc.  R.  Co.,  150  Fed.  683,  bond- 
holder may  foreclose  mortgage  without  majority  bondholders  request- 
ing suit  by  trustee  where  bill  shows  trustee  antagonistic  to  foreclosure 
by  reason  of  interest  in  second  mortgage;  Cowell  v.  City  Water  Supply 
Co.,  130  Iowa,  675,  105  N.  W.  1017,  where  corporation  reorganization 
agreement  provided  plan  should  bind  all  bondholders  unless  majority 
dissented  within  thirty  days,  and  petition  by  dissenter  showing  majority 
did  not  dissent,  he  was  bound. 

Syl.  5  (X,  663).    Jurisdiction  over  foreign  corporations. 
Approved  in  Brown  v.  Equitable  Life  Assur.  Soc,  142  Fed.  843,  non- 
resident stockholder  in  New  York  insurance  company  is  bound  by  lAwa 
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109  U.  8.  550-572 


N,  T*  1892,  p.  1058,  5  56^  proMbiting  Rppomtment  of  receiver  for  or 
directing  accoiinting  bj  insurance  company  unless  on  approval  of  ut- 
toniey  general;  Territory  v.  Baker,  12  N.  M.  459,  78  Pac,  625,  denying 
mandamus  to  compel  judge  to  assume  joriatlietion  over  suit  against 
foreign  railroad  on  wbose  president  process  served  while  he  was  on  train 
en  route  through  atate. 

109  U.  S.  550-555,  27  I/,  1028,  SULLIVAN  v.  TBON  SILVEB  MIK.  CO, 

(X,  664.)  MiseeUnneoua.  Cited  in  Worttien  v.  Sidwaj,  72  Ark.  225, 
79  S*  W*  781,  valid  mining  location  is  property  capable  of  beiog  trans- 
ferred, 

109  U.  8.  555-572,  27  L.  1030,  EX  PARTE  CROW  DOG, 
Syl.  3  (X,  665).  Territorial  district  court's  juTisdiction. 
Approved  in  Brown  v.  United  States,  146  Fed,  976,  larceny  committed 
on  Indian  reservation  in  Oklalioma  by  one  not  Indian  is  within  Juris- 
diction of  territorial  district  courts  exercising  juriadietion  vested  in 
fedeml  courts  j  Gay  v.  Thomas,  5  Oki  12,  46  Pac.  582,  upholding  act 
of  1895,  providing  for  taxation  of  cattle  in  unorganized  county  or  reserva- 
tion in  county  to  which  such  county  ia  attached  for  judicial  purposes; 
Robinson  v.  Peru  Plow  etc.  Co.,  1  OkL  149,  31  Pac.  990,  conatruing  words 
in  petition  incorrectly  describing  action  as  brought  in  federal  side  of 
territorial  court  as  surplusage. 

SyL  4  (X,  665).    Statutory  construction — Repealed  statutes. 

Approved  in  Goodson  v.  United  States,  7  Okl.  139,  140,  54  Pac.  430, 
tipholding  jurisdiction  of  territorial  court  exercising  federal  jurisdiction 
o%*er  prosecution  for  adultery  committed  on  Indian  reservation. 

Byl.  5  (X,  666).    What  ia  "Indian  county." 

Approved  in  Brown  v.  United  States,  146  Fed.  977,  larceny  committed 
on  Indian  reservation  in  Oklahoma  by  one  not  Indian  is  within  juris- 
diction of  territorial  district  court  exercising  federal  jurisdiction;  Herd 
V.  United  States,  13  Okl,  516,  75  Pac.  292,  upholding  jurisdiction  of 
territorial  courts  exercising  federal  jurisdictioo  over  larceny  committed 
on  Indian  reservation;  Goodson  v.  United  States,  7  OkL  131,  54  Pac. 
427,  upholding  jurisdiction  of  territorial  court  exercising  federal  juris- 
diction over  prosecution  for  adultery  committed  on  Indian  reservation. 

Syl.  8  (X,  6.67)*    Special  law  not  repealed  by  geoeral 
Approved  in  Guthrie  v.  Sparks,  131  Fed.  449,  65  C.  C.  A.  427,  Ky. 
St.  1894,  §  1882,  conferring  power  on  county  fiscal  courts  to  levy  taxes 
for  county  purposes,  except  railway  bond  debts,  not  repealed  by  §  1839. 

(X,  665.)  MisceUaneons,  Cited  in  State  t.  Smokalera,  37  Wash.  95, 
79  Pac,  605,  upholding  state  court**  jurisdiction  over  homicide  com- 
mitted by  Indian  on  another  in  territory  previously  embraced  in.  Puyallup 
reservation* 


109  U.  a  573-617  Notes  on  U.  8.  Bcporta. 

109  U.  S.  573-577,  27  L.  1036,  YOUNG  ▼•  DUVALU 
Syl.  1  (X,  668).     Conclusiveness  of  notarial  certificate. 
Approved  in  Adams  ▼.  Smith,  11  Wyo.  222,  70  Pac  1047,  hi 
evidence  insufficient  to  show  wife  in  signing  mortgage  did  uoi  \ 
stand  it  to  be  mortgage,  to  impeach  notarial  certificate. 

109  U.  S.  578-607,  27  L.  1038,  PEOVLDENCE  ETC.  N.  Y.  a  a  < 
HILL  MFG.  CO. 

Syl.  4  (X,  669).     Shipping— Proceeding  to  limit  liability. 

Approved  in  Dowdell  v.  United  States  District  Court,  139  Fed 
where  limitation  of  liability  proceedings  terminated  by  final  < 
court  cannot  reopen  case  to  allow  other  claimants  not  appearing  t 
to  come  and  prove  claims. 

Syl.  5  (X,  669).    Shipping— Limited  liability  act — ^Rules. 

Approved  in  The  Sacramento,  131  Fed.  374,  petition  in  admin 
limit  liability  failing  to  state  facts  and  circumstances,  by  reai 
which  exemption  claimed,  as  required  by  role  56,  is  sufficient  to  i 
petitioner  to  contest  fault  of  vessel 

169  U.  S.  608-617,  27  L.  1049,  ROBERTSON  ▼.  PICKERELU 
Syl.  1  (X,  671).    Law  governing  realty  transfers. 
Approved  in  Succession  of  Hasling,  114  La.  296,   297,  38  So 

validity  of  will  made  in  Louisiana  by  citizen  thereof  beqneathiag 

in  Mississippi  tested  by  laws  of  latter;  Knight  ▼.  Hollingiy  73 

499,  63  Atl.  40,  arguendo. 

Syl.  3  (X,  571).     Credit  given  foreign  judgments. 

Approved  in  In  re  Box  »s  Will,  127  Wis.  270,  106  N.  W.  1065,  < 
court  has  no  jurisdiction  to  admit  to  probate  will  which  had  be« 
bated  in  Illinois  and  copy  of  will  and  record  of  probate  not  autheni 
as  required  by  statute. 

Syl.  6  (X,  671).    Estoppel  by  deed. 

Approved  in  Levi  v.  Mathews,  145  Fed.   157,   one  claiming  ti 
adverse  possession  not  estopped  by  acceptance  of  deed  from  third 
from  denying  title  was  in  latter. 

Syl.  8  (X,  672).    Grantee  estopped  to  deny  grantor's  title. 

Approved  in  Townsend  v.  Kreigh,  133  Mich.  246,  94  N.  ^ 
applying  rule  where  grantee  gave  purchase  money  mortgage;  C 
V.  Sanford,  31  Mont.  173,  77  Pac.  526,  beneficiary  yendees  undei 
who  assented  thereto,  sold  portions,  and  made  partial  p«yineat 
ratified  transaction  between  purchaser  and  vendor  until  sued  for 
are  estopped  to  claim  they  received  no  title. 

SyL  10  (X,  672).    Estoppel  to  deny  grantor's  title. 
Approved  in  Oregon  etc.  R.  R.  Co.  v.  Quigley,  10  Idaho,  780,  S 
405,  applying  rule  to  grant  of  right  of  wvlj  over  public  lands;  d 
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▼.  Coleman,  71  S»  C,  520,  51  S.  B.  251,  where  tea  ant  in  common  cett« 
vejed  fee  to  A  &nd  children,  and  A  conveyed  fee  to  B,  who  held  ex- 
4^Iu5iTe  ijossession  for  twenty  yeafs,  deed  from  cotenanta  of  A's  grantor 
to  B  not  presumed  as  against  A*8  children  after  their  majority* 

109  U,  8.  618-620,  27  L.  1053,  SWEENKY  t.  UNITED  STATES. 
8yL  1  (X,  672).  Building  contract — Certificate  of  ofBcer^ — Paymenta* 
Approved  in  Bush  ▼.  Jones,  144  Fed.  945^  applying  rule  to  contract 
proTiding  for  payments  only  on  architect's  certificate;  Moore  ▼.  Coro- 
wall,  144  Fed.  30,  charter  providing  that  captain  to  furnish  charterer's 
certificate  from  charterijr's  marine  surveyor  that  vessel  is  seaworthy, 
otherwise  charter  void,  does  not  justify  refusal  of  certificate  without 
turvey  because  of  age  of  vessel;  Guild  v,  Andrews,  137  Fed.  371,  70  C. 
C  A,  49,  applying  rule  to  contract  for  sewer  making  engineer  arbiter 
of  amount  and  character  of  work  done,  its  conformity  to  contract  umd 
compensation  to  be  paid;  Lamson  v.  Marshall,  133  Mich.  266,  95  N.  W. 
83,  difference  of  eight  hundred  yards  between  estimate  of  engineer  and 
rock  actually  excavated  is  not  evidence  of  bad  faith;  Livesley  v.  John- 
ston, 45  Or.  46,  106  Am.  St.  Kep.  647,  76  Pac.  949,  65  L.  R.  A.  783, 
upholding  contract  for  sale  of  hops  providing  that  if  in  judgment  of 
buyer  less  quantity  or  in  different  condition  than  agreed  on  delivered, 
buyer  may  take  same  at  difference  in  price  between  contract  and  value 
of  hops  delivere*3;  Plumbing  Co.  v,  Carr,  54  W,  Va.  276,  46  S,  E.  460, 
applying  rule  to  contract  for  plumbing  providing  for  payment  when  work 
completed  to  satisfaction  of  owner  or  architect. 

Distinguished  in  Merchants'  Nat.  Bank  v.  East  Grand  Forks,  94  Minn. 
252,  102  N.  W,  705,  upholding  curative  act  requiring  city  to  pay  for 
work  done  under  city  contract  providing  for  payments  on  estimate  of 
engineer, 

109  U.  S.  633-640,  27  L,  1058,  ESTEY  v.  BURDETT. 

{Xf  674,)  Miscellaneous.  Cited  in  Ex  parte  National  Enameling 
etc.  Co.,  201  U.  SI  160,  50  L.  708,  26  Sup.  Ct.  404,  decree  in  infringement 
suit  against  single  defendant  dismissing  bill  as  to  claims  held  inralid 
is  not  final  appealable  decree. 

10»  U.  S.  654-659,  27  L.  1068,  WYMAN  v.  HALSTEAD, 

Syl.  1  (X,  676) »     Venue— Debts  due  decedent. 

Approved  in  Cunnius  ▼,  Beading  School  Dist.,  198  IT.  S.  467,  49  L. 
1129,  25  Sup.  Gt.  721,  upholding  power  of  state  to  confer  jurisdictiott 
to  administer  estates  of  absentees;  Bates  Machine  Co.  v.  Norton  Iron 
Works,  113  Ky.  379,  68  S.  W,  425,  where  debtor  is  resident  of  state, 
fact  that  money  about  to  be  collected  by  creditor  and  removed  from 
state  is  suflScient  ground  for  attachment;  Kidd  v.  New  Hampshire  Trac- 
tion Co.,  72  N.  H.  285,  56  Atl  469,  66  L.  B.  A.  574,  right  of  foreign 
corporation  to  action  against  resident  corporation  10  property  withui 
jurisdlctit^n  of  local  courts^ 

74 
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109  U.  8.  665-668,  27  L.  1065,  BENDEY  ▼,  T0WN8END. 

8jL  1  (X,  678).    Indonement  of  note  before  delivery. 

Approved  in  Camp  ▼.  First  National  Bank  of  Oeala,  44  Fla.  503, 
103  Anu  8t  Bep.  173,  33  8o.  242,  following  rule. 

109  U.  8.  672-702,  27  L.  1070,  POTOMAC  8TEAMB0AT  CO.  v.  UPPEB 
POTOMAC  a  CO. 

S7I.  2  (X,  680).    Contracts — Evidence  of  preliminary  negotiations. 

Approved  in  Knitting  Mills  ▼.  United  8tates  Fidelity  etc.  Co.,  137 
N.  C.  570,  50  8.  E.  306,  70  L.  B.  A.  167,  legal  effect  of  terms  of  bond 
cannot  be  modified  by  extrinsic  evidence  of  preliminary  negotiations. 

8yl.  4  (X,  680).    Biparian  owner's  right  of  access. 

Approved  in  United  States  v.  Both,  2  Alaska,  263,  holding  possession 
of  homesteader  coextensive  with  boundaries  of  land,  and  extends  over 
shore  lands  of  navigable  waters  abutting  thereon;  Crawford  Co.  v. 
Hathaway,  67  Neb.  336,  108  Am.  St.  Bep.  655,  93  N.  W.  784,  determin- 
ing riparian  rights  under  irrigation  laws;  Newport  News  etc  Dry  Dock 
Co.  V.  Jones,  105  Ya.  510,  54  8.  E.  316,  arguendo. 

(X,  680.)  Miscellaneous.  Cited  in  South  Bound  B.  B.  ▼.  Burton,  67 
8.  C.  520,  46  8.  E.  341,  under  act  of  1876,  under  which  city  of  Columbia 
founded,  abutting  owner  entitled  to  damages  where  council  authorized 
operation  of  railroad  in  street. 

109  U.  8.  702-726,  27  L.  1081,  CHICAGO  ETC.  B.  B.  v.  UNION  BOLL- 
INQ  MILL  CO. 

SyL  1  (X,  681).    Dismissal  of  bill  carries  cross-bill. 

Approved  in  Badger  etc.  Mill  Co.  v.  Stockton  Gold  etc.  Co.,  139  Fed. 
840,  dismissal  of  bill  to  quiet  title  to  mining  claim  does  not  carry  with  it 
cross-bill  seeking  to  have  title  quieted  in  defendant  and  which  alleges 
facts  not  in  original  bill;  Gilmore  v.  Bort,  134  Fed.  662,  in  suit  to  cancel 
indemnity  bond,  one  of  defendants,  by  filing  cross-bill  alleging  validity 
of  bond  and  seeking  relief .  against  codefendant  on  own  bond,  does  not 
liave  right  to  object  to  original  bill ;  Georgia  Pine  etc.  Co.  v.  Bilfinger,  129 
Fed.  132,  complainant  in  infringement  suit  in  which  preliminary  injunc- 
tion issued  cannot  dismiss  without  prejudice  after  proofs  taken  showing 
no  infringements 

Syl.  2  (X,  681).  Complainant's  right  to  dismiss  bill 
Approved  in  Gilmore  v.  Bort,  134  Fed.  660,  in  suit  to  cancel  bond 
given  by  complainants  to  indemnify  defendants  for  loss  of  money  of 
one  of  them  deposited  by  other  in  certain  bank,  latter  filing  cross-bill 
alleging  validity  of  bond  and  also  seeking  relief  against  codefendant 
on  own  bond,  cannot  object  to  dismissal  of  original  bill;  Long  v.  Ander- 
son, 48  Fla.  287,  37  So.  219,  after  answer  to  bill  in  equity,  mere  filing 
of  praecipe  for  dismissal  by  plaintiff  without  order  of  court  thereoa 
is  not  dismissal  of  bilL 
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110  U.  S.  T  15 


109  U,  S,  725-734,  27  L.  1089,  HOWARD  v.  CARUSL 

SyL  1  {X,  683)-  Devise  with  limitation  over — Power  of  sale. 
Approved  in  BusbcH  v,  Jones,  135  Fed.  941,  68  C.  C.  A.  487,  holding 
evidence  insufficient  to  sbow  verbal  contract  by  legate©  to  make  certain 
testamentary  disposition  of  property;  Gannon  t.  Albright,  183  Mo.  252, 
105  Am.  St,  Eep.  471,  67  L.  R.  A.  97,  81  S.  W.  1164,  where  will  gavo 
land  to  testator  ^s  sons,  tbeir  heirs  and  assigns  forever,  and  if  either 
should  die  without  issue  property  to  go  to  testator's  heirs,  sons  took 
fee;  Bodmann  Germnn  etc.  Widows'  Home  v.  Lippardt,  70  Ohio  St.  288, 
290,  294,  71  N-  E.  774,  775,  will  giving  wife  all  estate  with  power  to 
sell  and  after  her  death  all  remainifig  to  be  distributed  in  certain  way, 
gives  widow  power  to  convey  fee.    See  106  Ajn.  St.  Hep.  508,  note. 


CX  UNITED  STATES. 


110  U.  S,  7-15,  28  L.  49,  MARTIN  t.  WEBB. 

SyL  2  (X,  686),  Implied  authority  of  bank  cashier. 
Approved  in  Blanc  v,  Gerniania  Nat.  Bank,  114  La.  742,  38  So.  538, 
corporation  ii  estopped  from  denying  liability  on  note  executed  by 
secretary  in  due  course  of  business,  although  charter  requires  president 
and  secretary  to  execute  notes,  where  secretary's  acts  have  .been 
recognized;  Smith  v.  Bank  of  New  England,  72  N.  H.  9,  54  Atl.  387, 
directors  of  corporsttion  are  estopped  from  decying  authority  of  president 
to  execute  contrart  when  with  knowledge  they  did  not  dii>nffirm  it; 
Louchhcim  v.  Somerset  B,  &  L.  Assn.,  211  Pa.  5U3,  60  AtL  1055,  secretary 
of  building  association  who  collected  duos  from  merobers  for  yeaia  when 
by-laws  authorized  a  committee  to  do  so  is  deemed  to  have  power  to  do 
BO,  and  payments  to  him  were  payments  to  the  association  ^  Louchheim  v. 
Somerset  B.  &  L.  Aasa.,  211  Pa,  506,  60  Atl.  1056,  after  permitting  sec- 
retary to  collect  money  due  building  association  for  twenty  years  it  can* 
not  set  up  want  of  authority  in  the  by-laws;  Cqolidge  v,  Schering,  32 
Wash.  564,  73  Pac.  685,  where  secretary  aad  treasurer  of  company  who 
had  charge  of  its  affairs  wrongfully  sold  certain  land  to  innocent  pur* 
chaser,  corporation  wels  estopped  from  tlenying  authority  of  officers  when 
corporation  did  not  take  any  steps  for  two  years  after  notice. 

Syl.  3  (X,  687).     Knowledge  of  bank  directors. 

Approved  in  Rankin  v.  Cooper,  149  Fed,  1013,  directors  of  bank  an 
liable  for  loss  sustained  by  reason  of  excessive  loans  by  president  where 
they  had  no  knowledge  of  the  fact  and  took  no  steps  to  reduce  the 
loans;  Clement  v.  Young-McShea  etc,  Co.,  69  N.  J.  Eq.  352,  60  Atl.  421, 
determining  ratification  of  lease  to  corporation  where  made  by  party 
who  was  practically  owner  of  corporation;  Orme  v.  Baker,  74  Ohio 
8t.  353,  78  N*  E.  444,  where  board  of  directors  gives  entire  charge  of 
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its  sffairs  to  cashier,  it  is  liable  to  depositor  who  deposits  monej  dm/ 
before  its  insolveney,  which  resulted  from  fraud  of  its  eashiei, 

110  U.  8.  15-26,  28  L.  52,  HOLLAND  t.  CHALLEN. 

8yl.  1   (X,  688).    Bill  of  peace. 

Approved  in  Mathews  8.  Co.  ▼.  Mathews,  148  Fed.  493,  Ber.  Law* 
Mass.,  c.  159,  see.  3,  cL  7,  relating  to  suits  bj  erediton^  to  reach  prop- 
erty of  debtor,  does  not  apply  to  federal  court. 

SyL  2  (X,  688).    Ejectment— Equitable  relief. 

Approved  in  Greenfield  ▼.  United  States  etc.  Co.,  133  Fed.  786,  787, 
where  plaintiff  is  owner  in  possession  of  real  property,  and  there  is  out- 
standing adverse  claim,  he  is  entitled  to  maintain  suit  to  quiet  title 
without  first  establishing  his  title  by  actipn  at  law. 

8yl.  3  (X,  688).    Bill  quia  timet 

Approved  in  United  States  Min.  Co.  ▼.  Lawson,  134  Fed.  772,  67  C. 
C.  A.  587,  owner  of  mining  claim  in  possession  of  its  surface  claiming 
title  to  entire  claim  may  maintain  quiet  title  action,  although  bill  shows 
defendant  has  done  underground  work  and  removed  ore. 

Syl.  4  (X,  688).    State  relief  in  federal  courts. 

Approved  in  Devine  v.  Los  Angeles,  202  U.  8.  333,  50  L.  1053,  26 
Sup.  Ct.  652,  in  order  to  give  federal  court  jurisdiction,  it  is  not  suffi- 
cient that  bill  to  quiet  title  shows  that  defendant's  adverse  title  was 
based  on  erroneous  construction  of  treaty  of  Quadalupe  Hidalgo;  United 
States  Min.  Co.  v.  Lawson,  134  Fed.  771,  67  C.  C.  A.  587,  federal  court 
may  enforce  remedy  given  by  Bev.  St.  Utah,  1898,  SS  2915,  3511,  relat- 
ing to  actions  to  quiet  title;  Smith  Oyster  Co.  v.  Darbee  etc.  Land  Co., 
149  Fed.  559,  under  Civ.  Code,  Cal.,  {  738,  action  to  quiet  title  may  be 
maintained  against  adverse  claims  without  plaintiff  first  establishing  his 
right  by  action  at  law;  Willitt  v.  Baker,  133  Fed.  943,  where  state 
statute  authorizes  suit  to  quiet  title  regardless  of  possession,  federal 
court  has  jurisdiction,  in  which  suit  to  support  adverse  claim  to  mining 
grounds  may  be  maintained. 

SyL  5    (X,  690).     Quieting  title  in  equity. 

Approved  in  Douglas  Jockey  Club  v.  Granger,  146  Fed.  419,  suit  to 
enjoin  officers  of  a  state  from  exercising  powers  conferred  by  state 
statute  on  ground  that  they  are  violating  property  rights  of  complainant 
under  constitution  is  within  jurisdiction  of  federal  court  without  regard 
to  citizenship;  Ames  etc.  Co.  v.  Big  Indian  etc.  Co.,  146  Fed.  173,  175, 
rights  arising  under  Civ.  Code,  Mont.,  {  1891,  relating  to  water  rights, 
may  be  enforced  in  federal  court  where  there  is  diversity  of  citizen- 
ship; New  York  etc.  Co.  v.  City  of  New  York,  145  Fed.  662,  federal  court 
will  give  effect  to  statute  of  New  York  giving  tenant  under  lease  for 
more  than  ten  years  right  to  maintain  action  to  remove  cloud  upon  his 
title;  Shewalter  v.  Lexington,  143  Fed.  166,  suit  contesting  validity  of 
tax  bill  for  street  improvements  does  not  involve  title  to  real  estate 
within  meaning  of  constitution  for  purpose  of  giving  supreme  oourt  of 
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etate  jurkdietioii  ovei  eoDtroverEies  affecting  titlefl  to  real  efrtate;  IlUnois 
Life  Ins.  Co,  v*  NewmaEj  141  Fed.  453,  federal  court  of  equity  is  with- 
out power  to  enjoin  collection  of  tax  levied  under  state  authority  on 
ground  of  its  illegality  j  Courtney  v.  Pradt,  135  Fed.  821,  in  the  abseDce 
of  statute  authorizing  suit,  against  foreign  executor,  he  cannot  be 
«ue<l  in  state  other  tban  where  appointed;  Dawson  t.  Orange^  78  Conn. 
100,  61  Atl.  102,  Pub.  Acts  1893,  p.  237,  c.  66  {Gen.  St.  1902,  §  4053), 
pcrmittiog  Jury  in  suits  to  determine  a^lverse  claims  to  realty,  is  validt 

ByL  6  (X,  692).     Quieting  title  by  one  out  of  possession. 

Approved  in  First  Baptist  Church  v.  Harper,  191  Mass.  209,  77  N. 
E.  780,  bill  to  remove  cloud  from  land  cannot  be  maintained  unless 
tctual  possesaion  and  legal  title  are  ia  plaintiff. 

110  U.  8.  27-42,  28  L.  56,  CEDAK  RAPIDS  ETC.  R.  R  v.  HERRING. 

Syl.  3  (X,  693) «     Railroad  aid  grants. 

Approved  in  Humbird  v.  Avery,  195  V.  8.  508,  49  L.  299,  25  Sup.  Ct. 
123,  court  will  not  determine  in  n^lvance  of  action  of  Land  Department 
respective  rights  of  grantees  from  Northern  Pacific  Railway  Company 
of  laid  claimed  to  be  within  indemnity  limits  of  grant  of  July  2,  1864 
(13  Stat  at  L,  365,  c.  217). 

Syl,  4   (X,  693),     Selection  of  railroad  grants. 

Approved  in  Sjoli  v.  Dreschel,  199  U,  S.  566,  50  L.  312,  note,  f6 
Sup.  Ct.  254,  Secretary  of  Interior  has  no  authority  to  withdraw  from 
sale  settlement  lands  within  indemnity  limits  not  previously  selected  to 
supply  deficiencies  witMn  place  limits  of  company's  road. 

110  U.  S.  42-46,  28  L.  64,  TAYLOR  v.  BEMISS, 

ByL  2  (X,  694).     Payment  to  guardian. 

Approved  in  McCoy  v.  Lane,  66  Neb,  852,  92  N,  W.  1012,  guardian  haa 
authority  to  bind  estate  of  ward  by  contract  for  services  for  preijerva- 
tion   of  estate. 

Syl.  3  (X,  694).     Contingent  attorney's  fees. 

Approved  in  Nutt  v.  Kout,  200  V.  S.  21,  50  L.  353,  26  Sup.  Ct,  216, 
illegality,  under  U.  S.  Rev.  St.  §  3477,  U.  8.  Comp.  St.  1901,  p,  2320, 
of  clause  in  contract  for  prosecution  of  claim  agatnsi  United  States 
does  not  invalidate  that  part  of  contract  that  provides  for  payment  of 
services  of  sum  equal  to  one-third  of  amount  allowed. 

Syl.  5  (X,  694),     ExceBHiv©  contingent  fees. 

Approved  in  WMnery  v.  Brown,  36  Ind,  App.  282,  75  N.  E.  607, 
contract  by  attorney  to  collect  claim  for  damages  for  $10,  if  $50  was 
recovered,  and  if  more,  the  fee  a  ho  vi  Id  be  in  proportion,  is  valid;  Bailey  v. 
Garrison,  68  Neb.  782.  94  N.  W.  991,  guardian  has  authority  to  bind 
estate  of  his  ward  by  reasonable  contract  for  services  to  preserve  the 
estate. 
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110  U.  S.  4750,  28  L.  62,  GILMEB  v.  HIGLEY. 

SjL  1  (X,  695).    Cro88-examiiiatioii. 

Approved  in  Besurrection  B.  Min.  Co.  ▼.  Fortune  G.  Min.  Co.,  129 
Fed.  674,  64  C.  C.  A.  180,  where  witness  for  plaintiff  has  given  part  of 
conversation  on  direet  examination,  fact  that  entire  conversation  con- 
stitutes affirmative  defense  is  no  bar  to  disclosure  on  cross-examination. 

87I.  2  (X,  695).    Harmless  error  disregarded. 

Approved  in  Sprinkle  v.  United  States,  150  Fed.  59,  typewritten  letter 
purporting  to  have  been  dictated  bj  defendant  and  signed  in  his  name 
bj  stencil  is  inadmissible  against  him;  Armour  ft  Co.  ▼.  Bussell,  144 
Fed.  616,  master's  dutj  to  servant  regarding  appliances  is  to  exercise 
ordinary  care  to  provide  servant  with  reasonably  safe  place  and  ap- 
pliances; National  Biscuit  Co.  v.  Nolan,  138  Fed.  9,  70  C.  C.  A.  436, 
error  to  permit  plaintiff  to  testify  that  she  depended  on  herself  for  sup- 
port ;  Union  Pac.  B.  Co.  v.  Field,  137  Fed.  18,  69  C.  C.  A.  536,  unsworn 
statement  of  irrelevant  facts  by  counsel  in  his  statement  to  jury  is 
fatal;  Besurrection  G.  Min.  Ce.  v.  Fortune  G.  Min.  Co.,  129  Fed.  677, 
64  C.  C.  A.  180,  parol  evidence  is  incompetent  to  substitute  in  a  con- 
veyance a  call  for  another  monument  in  place  of  call  for  original  monu- 
ment. 

110  U.  S.  51,  52,  28  L.  67,  UNITED  STATES  v.  CABEY. 

Syl.  1  (X,  695).    Exceptions,  when  taken. 

Approved  in  Montana  Min.  Co.  v.  St.  Louis  etc.  Co.,  147  Fed.  908, 
under  rule  58,  circuit  court,  district  of  Montana,  exceptions  taken  in 
chambers  to  instructions  was  sufficient;  dissenting  opinion  in  Owens 
V.  United  States,  130  Fed.  286,  64  C.  C.  A.  525,  majority  holding  after 
statement  by  court  to  counsel  that  there  was  no  practice  as  to  when 
exceptions  to  instructions  in  criminal  case  should  be  taken,  exceptions 
taken  day  after  jury  retired  were  properly  taken;  Annans  v.  Sewell, 
47  Or.  373,  84  Pac.  395,  under  B.  &  C.  Comp.,  §  169,  Oregon,  relating 
to  exceptions,  an  exception  taken  after  trial  is  too  late. 

110  U.  S.  52,  53,  28  L.  67,  JENNESS  v.  CITIZENS'  NAT.  BANK  OF 
ROME. 

Syl.  1   (X,  696).     Jurisdictional  amount  on  appeal. 

Approved  in  Fredonia  Gas  Co.  v.  Bailey,  72  Kan.  406,  83  Pac.  982, 
in  action  for  $1,349  where  defendant  admits  $1,000  is  due  and  ver- 
dict is  for  $1,094.60,  amount  in  controversy  is  but  $94.60,  and  supreme 
court  has  no  jurisdiction. 

110  U.  S.  59-61,  28  L.  70,  HOLLAND  v.  CHAMBERS. 

Syl.  1  (X,  697).     Practice  on  removal. 

Approved  in  O 'Conor  v.  Texas,  202  U.  S.  507,  50  L.  1126,  26  Sup 
Ct.  726,  alien  nonresident  can  no  longer  claim  privilege  under  U.  S. 
Stat.  1901,  p.  520,  subsec.  1,  removing  to  federal  circuit  court  an  action 
commenced  against  him  in  state  court. 
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110  U.  S.  76  80,  28  L,  65,  SCHEEIBEE  v.  SHAEPLES3. 

Syl  1  (X,  698).  Infringijig  copyright — Death  of  defendant 
Approved  in  Walker  v.  Globe  etc.  Co.,  140  Fed.  308,  Bev.  St.,  §  4965, 
ifl  penal  statute;  Overland  Cotton  Mill  Co.  v.  People,  32  Colo.  265,  105 
Am.  St,  Rep.  74,  75  Pac.  925,  judgment  of  conviction  under  Mills' 
Ann.  St.,  §  41S,  for  emplojiDg  child  un^er  foartee^  abates  on  death 
•of  defendant, 

Syl,  2  {X,  699),    Survival  of  actions. 

Approved  in  Walker  t.  Globe  etc.  Co.,  140  Fed.  309,  rights  of  au* 
thors  of  charts,  etc.,  under  U.  S.  Comp.  St.  1901,  p.  S406,  are  not 
taken  away  by  XJ,  8.  Comp.  St.  1901,  pp.  3414,  3416. 

110  U.  8.   81  97,   28  L,  76,   CLAFLIN  v.  COMMONWEALTH   INS. 
CO. 

SyL  3   (X,  700).    Presumption  from  fraud. 

Approved  ia  Fidelity  etc.  Co,  v.  Bunk  of  Timmonsville,  139  Fed, 
103,  under  fidelity  bond  providing  that  any  willful  inifistatemetit  of  a 
fact  by  employer  will  render  bond  void^  mere  belief  that  it  was  imma- 
terial whether  question  waa  answered  truthfully  or  not  did  not  make 
answer  immaterial. 

SyL  4  (X,  700).     Falae  statement*  by  insured  as  to  loss. 

Approved  in  Hall  t.  Western  Uni^erwriters*  Assn.,  106  Mo.  App.  478^ 
81  S.  W.  227 J  under  policy  providing  any  false  swearing  shall  avoid 
policy,  false  statement  by  insured  that  his  loss  was  largely  in  ejccesa 
of  what  he  knew  it  to  be  he  could  not  recover  at  allj  Meyer  v.  Home 
Ins.  Co.,  127  Wia.  301,  106  N.  W.  1089,  under  terms  of  fire  polioy  will- 
ful false  swearing  avoided  the  policy. 

110  U.  S.  97-107,  28  L,  83,  HILTON  v.  MERRITT. 

SyL  4  (X,  701).    Eecovery  of  duties. 

Approved  in  Light  v.  Canadian  County  Bank,  2  OkL  550,  37  Pac, 
1077,  in  proeeedinga  under  St.  Okl.,  c.  66,  art.  9  (Arrest  and  Bail), 
judgment  debtor  is  not  entitled  to  jury  trial  upon  motion  to  discharge 
4>rder  of  arrest. 

110  U.  a  lOS  119,  28  L.  86,  KELLOGG  BRIDGE  CO,  v.  HAMILTON. 

Syl  2  (X,  702).     Salee^Caveat  emptor. 

Approved  in  Kell  v.  Trenchard,  142  Fed.  21,  in  purchase  of  standing 
lumber  where  inspection  was  rendered  unavailing  by  fraud  of  aeller, 
^caveat  emptor  does  not  apply, 

SyL  3  (X,  702).     Warranty  of  sale  of  personalty. 

Approved  in  dissenting  opinion  in  Davia  etc.  Co.  r.  Mallory,  137 
Fed.  341,  69  L,  R.  A.  973,  69  C.  C.  A.  663,  majority  holding  there  is 
fio  impUed  warranty  that  article  will  be  fit  for  certain  purpose  under 
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eontract  to  manafacture  eertain  article.    8ee  102  Am.  81.  Bep.  618^ 

note. 

8jL  4  (Xy  702).    Warrantj  of  manufaetiirer. 

Approved  in  Davis  ete.  Co.  t.  Mallorj,  137  Fed.  334,  69  L.  B.  A. 
973,  69  G.  C.  A.  662,  under  written  contract  to  sell  certain  drill  there 
was  no  implied  vrarrantj  that  drill  would  do  the  work  as  well  as  a 
diamond  drill;  Bunch  ▼.  Weil,  72  Ark.  347,  80  S.  W.  583,  65  L.  B.  A. 
80,  appljring  rule  when  retailer  bought  flour  and  it  tvmed  out  inferior; 
Kiza  Canning  Co.  ▼.  Lehmann  etc  Co.,  70  Kan.  666,  79  Pac.  142,  70 
L.  B.  A.  653,  one  who  puts  up  apples  in  cans  impliedly  warrants  that 
thej  are  free  from  latent  defects;  George  t.  Shreveport  etc  Co.,  114 
La.  505,  38  So.  434,  manufacturer  who  sells  his  product  is  properlj 
held  presumptivelj  to  knowledge  of  qualities  of  thing  he  sells;  BoUins 
Engine  Co.  t.  Forge  Co.,  73  N.  H.  99,  59  Atl.  386,  manufacturer  of 
piston  rod  for  an  engine  is  liable  for  ordinary  care  in  selecting  material 
but  not  for  defects  in  steel  if  not  discoverable  by  such  care.  See  102 
Am.  St.  Bep.  616,  note. 

Distinguished  in  Davis  etc.  Co.  t.  Mallorj,  137  Fed.  336,  09  L.  B.  A. 
973,  69  C.  C.  A.  662,  implied  warrantj  thrft  article  will  be  fit  for  par- 
ticular purpose  will  be  inferred  from  contract  to  furnish  it  for  that 
specific  purpose. 

S7I.  5  (X,  703).    Liability  of  original  contractor.  • 

Approved  in  The  Nimrod,  141  Fed.  216,  acceptance  of  boiler  for  tug 
does  not  exclude  implied  warrantj  of  fitness  with  respect  to  defects  dis* 
coverable  onlj  bj  use. 

110  U.  S.  119-130,  28  L.  90,  ALLEN  v.  WITHBOW. 

Syl.  2  (X,  703).    Filling  in  blanks  in  deed. 

Approved  in  Carr  v.  McColgan,  100  Md.  477,  60  Atl.  608,  mortgagor 
who  accepts  benefits  of  loan  is  estopped  from  excepting  to  sale  on 
ground  that  blanks  in  the  mortgage  were  filled  in  after  execution  bj 
scrivener  under  pa^ol  authoritj. 

110  U.  S.  151-156,  28  L.  101,  HART  v.  SANSOM. 

Syl.  3   (X,  705).    Equity  jurisdiction  in  personam. 

Disapproved  in  York  Co.  Sav.  Bank  v.  Abbot,  131  Fed.  984..  suit  bj 
lessee  against  nonresident  lessor  to  enforce  rights  under  lease  may  have 
to  enforce  lien  on  real  property  and  with  jurisdiction  of  circuit  court 
under  U.  S.  Comp.  St.  1901,  p.  513. 

Syl.  4  (X,  707).    Judgment  on  constructive  service. 

Approved  in  Cella  Com.  Co.  v.  Bohlinger,  147  Fed.  422,  Act  Ark.  Feb. 
26;  1901,  Kirby's  Dig.,  §  835,  authorizing  personal  judgment  against 
foreign  corporation  after  service  on  auditor,  is  unconstitutional;  Metro* 
politan  Bubber  Co.  v.  Place,  147  Fed.  95,  decree  in  suit  for  dissolution 
of  corporation  barring  all  claims  which  were  not  presented  does  not 
conclude  nonresident  of  state  unless  he  was  personally  served  or  ap- 
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peared; 'Kerne  ▼,  ^cAulaj,  8  Idaho^  565^  69  Fae.  540^  where  summons 
naa  published  sigstinBt  nonresident,  judgmeDt  was  ontj  valid  us  to  prop-^ 
^rtj  attached;  Silver  Camp  Mining  Co,  v.  Dickert,  31  Mont,  497,  78 
Pac.  970,  under  Mont.  Code  Civ.  Proc,  §  638,  service  of  aumnioDa  by 
publication  oa  nonrefiident  will  not  sustain  judgment  in  personam; 
Hill  V,  Henry,  66  N.  J.  Eq.  155,  57  Atl  556,  §  10  of  K.  X  Cbaneery 
Act  (Revision  1902;  P,  L,,  p,  514),  providing  for  publication  against 
heirs,  does  not  apply  to  suit   to  determine  adverse  claims  to  realty. 

110  U,  8.  174  177,  28  L.  109,  EEDFIELD  v.  YSTALYFEBA  IBON  CO, 

Syl  2  (Xf  709).     Interest  after  judgment. 

Approved  in  Eerold  v,  Sbanley,  146  Fed*  24,  where  internal  roTenue 
tax  on  legacies  was  illegally  exacted,  interest  was  properly  allowed  in 
iuit  to  recover  tax;  The  Eli^a  Lioes,  132  Fed.  244,  65  C.  C.  A.  538, 
interest  on  adjustment  of  conflicting  claims  in  admiralty  la  in  discre- 
tion  of  court. 

110  U.  8.  178-183,  28  L.  Ill,  QUEBEC  BANK  v.  HELLMAK 

SyL  1  (X,  710)*     Deposit  of  promissory  note* 

Approved  in  American  Fine  Art  Co.  v,  Simon,  140  Fed.  537,  nnder 
Agreement  that  defendant  should  sign  certain  designs  so  that  plaintiff 
might  procure  copyright  and  that  sucb  signing  should  not  be  an  order 
for  workj  the  signing  did  not  constitute  order  for  work  done  under 
a  former  contract. 

110  tr.  S.  183191,  23  L.  113,  WHITE  v.  CROW. 

Byl.  1  {X,  710).     Setting  aside  fraudulent  judgment. 

Approved  in  Keith  v.  Alger,  85  8,  W.  78,  114  Tenn.  28,  where  estate 
had  received  benefit  of  sale  of  land  by  vendee,  it  could  noi  maintain 
action  to  set  aside  decree  against  the  estate. 

Syl.  3  (X,  711),     Judgment  on  unauthorized  appearance. 

Approved  in  BcU  v.  Thompson,  147  CaL  694,  82  Fac.  329,  complaint 
for  relief  against  judgment  fraudulently  procured  which  does  not  state 
facts  showing  defense  on  the  merita  is  insuMcient;  Kice  v.  Bolton,  12S 
Iowa,  05Bf  100  N,  W.  635,  premature  appointment  of  guardian  ad 
litem  of  minor  on  petition  for  sale  of  land  of  intestate  could  not  be 
eollateraliy  attacked. 

110  U.  8,  192-200,  28  K  116,  J0NE3B0R0  CITY  ▼*  CAIRO  ETC.  B, 
E.  CO. 

8yl.  2  {X,  711).    Legalizing  unauthorized  municipal  aets. 

Approved  in  Blair  v.  Chicago,  201  U.  S.  452,  50  L.  82g,  26  Sup.  Ct. 
427,  authority  of  Chicago  under  HI,  Acts  Feb.  14,  1859,  and  Feb,  21, 
1861,  to  fix  terms  under  whit'h  street  railway  companies  should  occupy 
atreets^  includes  power  to  fix  term  of  such  occupation. 
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110  U.  8.  209211,  28  L.  121,  DIMPFELL  v.  OHIO  ETC.  BY. 

SyL  1  (X,  713).    Laches  of  ttockholder. 

Approved  in  McCampbell  ▼.  Fountain  Head  B.  B.  Co.,  Ill  Tenn.  73, 
102  Am.  St.  Bep.  731,  77  8.  W.  1074,  stockholden  to  ultra  vires  sub- 
scription for  stock  cannot  avoid  same  in  equitj. 

Syl.  2  (X,  713).    Bights  of  minority  stockholders. 

Approved  in  Von  Arnim  ▼.  American  Tube  Works,  118  Mass.  51S, 
74  N.  E.  681,  minority  stockholder  in  action  against  officers  of  corpora- 
tion for  misappropriation  must  allege  corporation  refused  to  act  or  that 
application  would  be  useless.     8ee  97  Am.  8t.  Bep.  32,  note. 

SyL  3  (X,  713).    Stockholders'  suit  against  corporation. 

Approved  in  Bowling  Qreen  Tr.  Co.  t.  Virginia  etc  B.  Co.,  132 
Fed.  923,  where  fitness  of  trustee  in  railroad  mortgage  is  not  ques- 
tioned, individual  bondholders  are  not  necessary  parties  to  suit  to 
foreclose;  Home  Fire  Ins.  Co.  v.  Barber,  67  Neb.  658,  108  Am.  St. 
Rep.  726,  727,  93  N.  W.  1029,  purchaser  of  stock  cannot  attack  corpora- 
tion for  prior  mismanagement  unless  the  effects  are  injurious  to  him; 
Bankin  ▼.  Southwestern  Brewery  ft  Ice  Co.,  12  N.  M.  59,  73  Pae.  614, 
stockholder  acquiring  stock  by  purchase  cannot  complain  of  illegal 
salaries  paid  directors  prior  to  buying  stock.  See  97  Am.  St.  Bep.  40, 
note. 

110  U.  8.  219-221,  28  L.  126,  UNITED  STATES  v.  GBAHAM. 

Syl.  2  (X,  715).     Construction  of  statutes. 

Approved  in  Houghton  v.  Payne,  194  U.  8.  100-99,  48  L.  891,  892,  24 
Sup.  Ct.  590,  in  construing  20  Stat,  at  L.  355,  358,  c.  180  (Stat.  1901, 
p.  2C46),  §  10,  relating  te  postage  rates,  custom  of  department  must 
yield  to  positive  language  of  statute;  Knight  v,  Shelton,  134  Fed.  434, 
under  Const.  Ark.  1874,  art.  19,  §  22.  providing  for  submitting  pro- 
posed amendments  thereto  to  the  electors  of  the  state,  approved  by 
majority  of  electors  voting  on  proposition  is  not  sufficient  unless  also 
majority  of  electors  voting  at  the  election. 

Distinguished  in  dissenting  opinion  in  Bates  etc.  Co.  t.  Payne,  194 
U.  S.  Ill,  48  L.  896,  24  Sup.  Ct.  595,  majority  holding  refusal  of 
postmaster  general  to  admit  to  the  mails  as  second-class  matter  monthly 

musical  publication  complete  in  itself,  is  not  so  clearly  erroneous  as  to 

call  for  interference  by  courts. 

110  U.  S.  223,  28  L.  128,  DOWS  v.  JOHNSON. 

Syl.  1  (X,  716).     Jurisdiction  of  supreme  court. 

Approved  in  Gray  v.  Grand  Forks  Merc.  Co.,  138  Fed.  347,  under 
Bankr  Act  July  1,  1898,  c.  541,  par.  25a,  30  Sfat.  553,  relating  to 
appeals  in  bankruptcy  proceedings,  amount  of  allowance  or  rejection 
determines  amount  in  controversy. 
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110  IT.  S.  227-220,  28  L.  127,  PUGH  v.  DAVIS. 

SyL  1  (X,  717).     Granting  supersedeas. 

Approved  in  In  re  T.  E.  Hill  Co.,  148  Fed.  833,  834,  tieither  dtatiom  nor 
bond  are  jurisijict tonal  requisitea  to  appear  in  bankruptcy,  and  defects 
may  be  cured  after  time  for  appeal. 

110  U.  8.  229-238,  28  L.  129,  LAKE  SHORE  ETC.  RY.  v.  CASBRAKE 

ETC.  CO. 

SyL  3  (X,  717).     Infringement  of  patent*. 

Approved  in  American  Can  Ck).  v.  Hick  mo  tt  etc.  Co,,  142  Fed.  146, 
Holden  atid  Brown  patent  No.  598,567  for  can-body  macbine,  not  in- 
fringed  by  Eldridge  patent  No.  712,998;  O*  H.  Jewell  Filter  Co.  v. 
Jackson,  140  Fed.  344,  carrying  arm  of  sixth  claim  of  letters  patent 
No.  509,126  for  improvements  in  filters,  not  infringed  by  eombinatioa 
of  Btraigbt  arm  with  other  elements  of  patented  combination  j  Kip 
Armstrong  Co.  v.  King  Philip  Mills,  130  Fed.  30,  Baker  patent  No. 
595,688,  for  warp  stop-motion  for  looms,  claim  5,  is  valid. 

110  IT*  S.  264-272,  28  L.  141,  FREEMAN  v.  DAWSON. 

Syl.  1   (X,  718).     Jurisdiction  of  supreme  court. 

Distinguished  in  Feely  v.  Br>'an,  55  W.  Va.  595,  47  S.  E.  312,  where 
several  crt^itora  with  eeparate  demands  attack  a  mortgage  as  a  pref- 
erence, and  a  decree  adjudging  property  for  benefit  of  all  creditors  is 
made,  these  sums  cannot  be  added  to  give  supreme  court  jurisdiction 
for  an  appeal  by  preferred  creditor. 

Syl.  2  (X,  718).     ApplicBtion  to  set  aside  judgment 

Approved  in  King  v.  Davis,  137  Fed.  233,  federal  court  has  no  power 

to  vacate  judgment  of  former  term  founded  on  false  return  of  process; 

Thalheitti  v.  Camp  Phosphate  Co.,  48  Fla.  195,  37  So.  525,  under  §  1272, 

Eev.  St.   1892,  filiog  of  supersedeas  does  not  have  effect  of  restoring 

to  defendant  personal  property  previously  levied  on. 

110  U.  S.  276-287,  28  L.  145,  KEIPFENDORF  t.  HYDE. 

Syl.  1   (X,  719).     Possession  by  marabal. 

Approved  in  Hocltaday  v.  Drye,  7  Gkl.  2«4,  54  Pac.  477,  478,  where 
insolvent  debtor  has  made  assigunient,  and  before  filing  inventory  prop- 
erty is  attached  and  sold,  general  creditors  may  interplead  in  attach- 
ment action, 

SyL  2   (X,  770).     Ancillary  proceeding  in  federal  court. 

Approved  in  In  re  McMahon,  147  Fed.  635,  court  of  bankruptcy  may 
determine  suit  by  trustee  against  mortgageo  of  property  to  set  aside 
mortgage  given  within  four  months  prior  to  the  bankruptcy;  O'Connor 
▼.  O'Connor,  146  Fed.  997,  suit  to  set  aside  judgment  of  dismissal  en- 
tered by  same  conrt  where  judgment  was  obtained  is  ancillary  to  such 
action;  King  v,  Davis,  137  Fed*  236,  where  at  time  husband  was  sued 
ill  ejectment  he  waa  in  possesmon  by  sufferance  of  wife,  who  held  title 
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bot  was  not  sued  and  husband  acquired  life  interest  on  death  of  wife 
after  judgment,  he  is  entitled  to  have  judgment  against  him  bj  de- 
fault set  aside;  Security  T.  Co.  ▼.  Union  T.  Co.,  134  Fed.  302,  where 
state  court  has  assumed  jurisdiction  of  suit  to  foreclose  railroad  mort- 
gage and  appointed  a  receiver,  federal  will  not  assume  jurisdiction; 
Hatcher  ▼.  Hendrie  etc.  Ck>.,  133  Fed.  270,  68  C.  G.  A.  19,  attachment 
lien  obtained  in  state  court  remains  in  force  upon  removal  of  case  t» 
federal  court;  Hampton  Roads  etc.  G6.  v.  Newport  News  etc  Co.,  131 
Fed.  536,  where  federal  court  has  jurisdiction  of  assets  of  railroad 
company  operating  through  receiver,  it  has  jurisdiction  of  petitichi  by 
receiver  to  restrain  competing  company  from  maintaining  gates  acrosa 
a  street,  without  regard  to  question  of  citizenship. 

8yL  S  (X,  720).    Interest  of  party  in  litgation. 

Approved  in  Miller  ft  Lux  v.  Bickey,  146  Fed.  584,  cross-bills  between 
defendants  in  federal  court  to  determine  appropriators '  rights  in  stream 
may  be  filed  where  court  has  jurisdiction  of  suit  by  reason  of  diversity 
of  citizenship;  Ames  etc.  Co.  v.  Big  Indian  etc  Co.,  146  Fed.  180,  in 
suit  in  federal  court  to  establish  rights  to  water  of  stream  against  sev- 
eral appropriators,  all  of  whom  are  citizens  against  different  states^ 
cross-bills  may  be  filed  between  defendants;  In  re  Moody,  131  Fed. 
529,  bankruptcy  court  has  jurisdiction  to  take  possession  by  marshal 
or  receiver  of  property  in  possession  of  claimant,  where  it  has  been 
fraudulently  transferred  by  bankrupt,  and  said  court  has  power  to 
determine  right  of  ownership;  Louisville  Trust  Co.  v.  Knott,  130  Fed. 
826,  65  C.  C.  A.  158,  state  court  has  jurisdiction  over  action  by  minority 
stockholders  for  inspection  of  books  of  liquidating  corporation,  where 
creditor  of  corporation  coHusively  obtained  a  judgment  and  secured  ap- 
pointment of  receiver. 

Syl.  4  (X,  722).    Court's  power  over  process. 

Approved  in  Nelson  v.  Meehan,  2  Alaska,  495,  where  plaintiff  re- 
covered judgment  for  specific  performance  of  contract,  it  would  be  set 
aside  in  same  court  upon  showing  of  fraud  and  perjury. 

110  U.  S.  288-295,  28  L.  149,  AMERICAN  FILE  CO.  v.  GARRETT. 

Syl.  2  (X,  723).     Pledgee  without  notice. 

Approved  in  Tollman  v.  Quincy,  129  Fed.  975,  where  defendant's  note 
was  transferred  to  plaintiff  before  maturity  in  settlement  of  pending  suit, 
plaintiff  was  bona  fide  holder;  Birket  v.  Elward,  68  Kan.  300,  74  Pac. 
1101,  64  L.  R.  A.  568,  indorsee  of  negotiable  note  taken  as  security  for 
prior  debt,  there  being  no  new  consideration,  is  holder  for  value. 

Syl.  3   (X,  723).    Duty  of  assignee  in  bankruptcy. 

Approved  in  First  Nat.  Bank  v.  Lasater,  196  U.  8.  119,  49  L.  409, 
25  Sup.  Ct.  206,  payment  under  §  5198,  Rev.  St.,  by  giving  renewal  note, 
will  not  uphold  recovery  against  bank  on  account  of  usury  in  first  note. 
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110  U.  8.  296-301,  28  L,  152,  WHITESEDE  v.  HASELTON. 

SjL  2  (X,  724).    GonclusiTeness  of  decree. 

Distiuguislied  m  Mankato  v.  Barber  A.  P.  Co.,  142  Fed.  341,  where 
contractor  la  the  dtjr  wae  not  partjr  to  suit  to  have  contract  adjudged 
void|  it  is  not  bound  bj  judgment  because  it  had  knowledge  thereof, 

Svl.  3  (X,  724).    Purchaser  pendente  lite. 

Approved  in  Hargrove  v.  Cherokee  Nation,  120  Fed.  190,  63  C.  C.  A. 
276,  general  rule  that  stranger  cannot  bj  purchase  from  defendant 
pendente  lite  acquire  any  right  not  subject  to  judgmeut,  appliea  to  suit 
bj  Indian  tribe  to  recover  landi  held  by  those  claiming  membership  in 
the  tribe. 

Distinguished  in  King  ▼.  Davis,  137  Fed.  240,  Vt.  Code  1887,  £  3566, 
Tela  ting  to  filing  lia  pendens,  has  no  application  to  federal  courts  sit- 
ting in  Virginia. 

110  U.  S.  301-304,  28  L.  154,  ILLINOIS  ETC,  E,  B.  v.  TUBRILL. 

Syl.  1  (X,  725).     Intereat  on  infringer's  profits. 

Approved  in  Boten  v.  City  of  Boston,  138  Fed.  408,  owner  of  patent 
mav  recover  from  naer  infringing  device  amount  saved  bj  substitution 
of  such  device  for  one  previoualj  used. 

110  U.  S.  305  310,  2S  U  156,  JEFPEIES  v*  MUTUAL  LIFE  INS. 
CO. 

Bjl.  2   (Xf  725).     Champertoua  contract. 

Approved  in  Bilverman  v.  Pennajlvania  E,  Co.,  141  Fed.  382,  con- 
trnct  with  attorney  by  which  be  agrees  to  conduct  suit  on  contingent 
fee  and  advance  disbursetnenta  is  void;  Duck  v.  Antle,  5  OkL  156,  47 
Fac.  1057,  error  to  sustain  demurrer  to  answer  on  promissory  note 
where  it  was  alleged  that  note  was  given  as  consideration  to  dismiss 
contest  against  homestead  entry  of  defendant,  which  suit  plaintiS  knew 
he  bad  no  right  to  maintain, 

110  U.  S.  311-317,  28  L.  158,  TDGEL  v.  GRUAZ. 

8yl.  1  (X,  726)*     Privileged  communications — Action  for  libel. 

Approved  in  Gabriel  v.  McMuUin,  127  Iowa,  429,  103  N.  W.  356, 
under  Code,  §  4608,  prohibiting  diaclosure  of  confidential  communiea- 
tions  by  client  to  attorney,  communication  made  by  prosecutor  to 
county  attorney  requesting  arrest  of  accused  is  confidential-  Bee  Pub- 
lishing Co,  V,  Shields,  68  Neb.  753,  94  N.  W;  1030,  occasion  of  privi- 
lege will  not  justify  false  and  groundless  imputations  of  wicked  mo- 
tivea  against  public  oflacials;  Schultz  v.  Strauss,  127  Wis.  331,  106  N.  W, 
1068,  statements  by  defendant  aa  witness  before  grand  jury  and  to 
district  attorney  during  investigation  of  an  offense  were  privileged. 
€ee  104  Am.  St.  Bep,  116-126,  note. 

Distinguished  in  Miller  v,  Nuckolls,  77  Ark.  72,  4  L.  E.  A,  (N,  8.) 
149,  91  3.  W,  762^  statement  that  a  single  woman  had  given  birth  to  Ik 
child  amounted  to  charge  of  fornication  and  was  libelous  per  le* 
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110  U.  8.  317-321,  28  L.  161,  CORKER  v.  JONEa 
Syl.  3  (Xy  726).  Suit  bj  ward  against  guardian. 
See  112  Am.  St.  Rep.  199,  note. 

110  U.  S.  321-325,  28  L.  162,  EAST  ST.  LOUIS  t.  ZEBBY. 

Syl.  3  (X,  727).     Discretion  of  municipal  authorities. 

Approved  in  State  ex  reL  Benedict  ▼.  New  Orleans,  111  Ls 
So.  606,  determination  of  what  are  necessarj  and  usual  charge 
city  is  in  discretion  of  city  authorities;  Helena  W.  W.  Co.  t 
Helena,  31  Mont.  247,  78  Pac.  222,  expenditure  to  install  wat< 
is  not  current  expense  within  Sess.  Laws  1903,  p.  42. 

110  U.  S.  330-338,  28  L.  163,  TAYLOR  v.  DAVia 
.     Syl.  1  (X,  727).     Liability  of  trustee. 

Approved  in  Carpenter  v.  Lindauer,  12  N.  M.  396,  78  Pac.  58. 
tratrix  of  estate  of  deceased  husband  which  is  wholly  eommus 
erty  is  liable  to  extent  of  such  estate  to  creditors  of  eommv 
Roy  ▼.  Jacobsky,  136  N.  C.  451,  48  S.  E.  798,  67  L.  B.  A.  977,  i 
a  tenant  in  common  with  his  wards,  is  not  personally  bound 
signed  his  own  name  and  also  as  guardian  to  contract  to  ec 
property  where  purchaser  knew  for  whom  he  was  acting. 

110  U.  a  338-347,  28  L.  168,  UNITED  STATES  t.  BEHAN. 

Syl.  2  (X,  729).    Wrongful  breach  of  contract — Damages. 

Approved  in  Michigan  Yacht  etc.  Co.  ▼.  Busch,  143  Fed.  934, 
of  damages  for  failure  to  build  boat,  where  payments  bare  be 
is  excess  of  payments  made  over  damages  sustained  bj  bres 
son  V.  Lee,  67  Kan.  542,  73  Pac.  73,  one  prevented  from  p« 
contract  to  work  on  ranch  for  share  of  profits  may  abandon 
and  sue  on  quantum  meruit  for  value  of  services  renilcretl;  ( 
etc.  Mfg.  Co.  V.  U.  a  Canopy  Co.,  Ill  Tenn.  211,  77  8.  W. 
action  for  damages  for  price  of  certain  patented  brackets,  con: 
for  failure  to  deliver  in  time  was  sustained  as  to  amount  of 
sold  to  solvent  customer  and  not  delivered. 

Syl.  3  (X,  729).     Kecovery  of  anticipated  profits. 

Approved  in  Lillard  v.  Kentucky  Dist.  etc  Co.,  134  Fed.  IT 
C.  A.  74,  under  agreement  to  deliver  distillery  slop  to  fatten 
time  and  manner  agreed,  failure  to  deliver  entitles  buyer  to 
for  additional  outlay  for  food  and  loss  of  anticipated  prol 
failure  to  make  sales:  Lazier  Gas  Engine  Co.  t.  Du  Bois,  130  j 
65  C.  0.  A.  172,  in  action  to  recover  damages  for  &ilur«  to  i 
ture  machinery,  where  evidence  showed  profits  during  period 
was  performed,  verdict  for  profits  for  remaining  months  aftc 
was  not  objectionable;  Spencer  Medicine  Co.  t.  Hall,  78  Ark, 
93  S,  W.  9Sr,  9SS.  determining  right  to  recover  future  commii 
salesman  for  breach  of  contract;  Choctaw  etc  R.  B.  Co.  t.  Ji 
OkL  500^  82  Pac.  504,  loss  of  anticipated  fommitgions  from  as 
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eates  eannot  he  recovered  in  action  against  raflroad  «otnpatiy  for  delay 
in  deliverjr  of  gooda;  Tootle  v.  Kent^  12  Okl,  692,  73  Pac,  315,  in  ac- 
tion by  merchant  for  malicious  acts  of  another^  he  may  recover  for  de- 
preciation of  property  and  loss  sustained  from  closing  of  hia  store; 
Barrett  y,  Ealeifrh  C.  &  C.  Co.,  65  W.  Va.  402,  47  S.  E.  156,  in  action 
for  failure  to  deliver  bricks,  plaintiff  may  prove  loss  if  profits  shown 
with  reasonable  certainty, 

SjL  4  (X,  730).    Breach  of  contract — Anticipated  profits. 

Approved  in  In  re  Saxton  Furnace  Co.,  142  Fed-  295,  296,  where 
bankrupt  has  repudiated  contract  for  purchase  of  machinery,  flcller 
was  entitled  to  profits  which  he  would  have  made  by  salei  if  aame  can 
be  shown  with  reasonable  certainty* 

SyL  5  (X,  731).     Breach  of  contract — Damages. 

Approved  in  BichardBon  etc.  Co.  v,  Swartzel,  70  Kan.  776,  79  Pac, 
661,  where  contract  between  company  and  agent  for  sale  of  machinery  is 
wrongfully  terminated  after  partial  performance,  agent  may  sue  for 
damages  or  upon  quantum  meruit  for  work  performed;  Vette  v.  Evans, 
111  Mo.  App.  596f  86  S.  W.  506,  where  insurer  transferred  its  assets  to 
another  company,  a  policy-bolder  may  treat  policy  at  an  end  and  de- 
mand damages  sustained;  Griffith  v.  Blackwater  B.  &  L.  Co.,  55  W.  Va. 
629,  48  S,  E.  452^  69  L.  R.  A.  124,  where  money  is  expended  in  carry- 
ing out  contract,  upon  dissolution  thereof  contractor  is  entitled  to  com- 
pensation for  services  and  money  expended  to  date  of  dissolution. 

SyL  6   (Xf  731).     Estoppel  from  denying  damages. 

Approved  in  Terrace  Water  Co.  v.  San  Antonia  etc.  Co.,  1  Cat  App. 
514,  82  Pac.  564,  where  seller  of  electric  power  wrongfully  puts  an  end 
to  contract,  he  is  estopped  from  denying  buyer  has  been  damaged  to 
extent  of  actual  loss  and  outlay;  Griffith  v.  Blackwater  B.  &  L.  Co.,  55 
W.  Va.  620,  48  S.  E.  448,  69  L.  R.  A.  124,  where  contract  has  been  en- 
tered into  between  contractor  and  director  of  corporation  with  approval 
of  directors  and  stockholders,  they  are  estopped  from  denying  liability. 

SyL  7  (X,  731),     Court  of  claims— Pleading. 

Approved  in  District  of  Columbift  v.  Barnes,  197  TJ.  S.  154,  49  L. 
702^  25  Sup.  Ct.  401,  court  of  claims  has  power  to  reform  written  con- 
tract and  award  money  relief  to  claimant  on  contract. 

110  U.  6.  347  384,  28  L.  173,  SPRING  VALLEY  WATER  WORKS  ▼ 
SCHATTLER. 

SyL  1  (X,  732),     Repeal  of  method  fi^ng  water  ratea. 

Approved  in  Tampa  v.  Tampa  Water  Wks.  Co.,  45  Fla.  623,  34  So. 
638,  provisions  of  c.  5070,  p.  240,  Acts  1901,  are  sufficient  to  authorize 
municipality  to  change  water  rates;  Corporation  Com.  v.  Railroad  Co. 
("Railroad  Connection  Case''),  137  N.  C.  18,  49  S.  E.  108,  under  Acts 
1899,  pp.  291,  340,  c.  164,  §§  1,  21,  corporation  commission  has  power 
to  compel  railroad  company  to  operate  trains  so  that  they  will  makiO 
eonneetiont  with  trains  of  other  roads. 
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SjL  2  (Xy  732).    Charter  subject  to  subsequent  legislation. 

Approved  In  Tampa  Waterworks  Co.  v.  Tampa,  199  U.  8.  243,  50  1m 
173,  26  Sop.  Ct.  23,  after  letting  contract  with  water  company,  monici- 
palitj  has  power  to  alter  the  rates;  Omaha  Water  Co.  t.  City  of  Omaha, 
147  Fed.  6,  legislature  maj  empower  city  to  suspend  bj  contract  for 
reasonable  term  of  years  its  power  to  fix  water  rates;  Boss  t.  Board  of 
Supervisors,  128  Iowa,  440,  104  N.  W.  511,  where  proceedings  for  con- 
struction of  drainage  ditch  were  commenced  and  statute  under  which 
work  was  done  was  held  unconstitutional  for  failure  to  give  notice  to 
certain  persons,  subsequent  enactment  that  applied  to  all  proceedings 
was  valid ;  Leavenworth  v.  Water  Co.,  69  Kan.  88,  76  Pac.  453,  obliga- 
tion to  sell  water  plant  at  valuation  to  be  fixed  by  three  appraisers,  one 
to  be  chosen  by  company,  cannot  be  set  aside  by  statute  requiring  sale 
after  appraisement  where  company  has  no  voice;  Allen  t.  Ajaz  Min. 
Co.,  30  Mont.  506,  77  Pac.  50,  in  suit  by  minority  stockholders  to  restrain 
sale  of  corporate  property,  authority  confused  by  Laws  1899,  p.  113,  did 
not  impair  obligation  of  contract;  Bockingham  etc.  Co.  T.  Hobbs,  72 
N.  H.  538,  58  Atl.  49,  66  L.  B.  A.  581,  legislature  may  at  any  tuna 
alter  or  amend  charter  of  corporation  engaged  in  manufacturing  and 
selling  electricity. 

Syl.  4  (X,  733).    Begulating  water  rates. 

Approved  in  Chicago  ▼.  Cicero,  210  111.  299,  71  N.  E.  360,  Hnrd's  BeT. 
St.  1901,  p.  347,  §  26,  in  relation  to  duty  of  furnishing  water  by  munie- 
ipality  owning  waterworks,  to  municipality  not  owning  waterworks,  i^ 
constitutionaL 

Syl.  5  (X,  734).    Judicial  duties  of  municipalities. 

Approved  in  Jones  v.  North  Georgia  Elec.  Co.,  125  Ga.  628,  54  8.  E. 
89,  Acts  1897,  p.  68,  Van  Epps'  Code  Supp.,  §§  6454,  6456,  in  relation 
to  right  of  eminent  domain,  is  constitutional. 

110  U.  S.  389-398,  28  L.  186,  CABLE  v.  ELLIS. 

Syl.  3  (X,  735).    Bemoval  of  cause. 

Approved  in  Nash  v.  McNamara,  145  Fed.  543,  parties  brought  into 
action  in  state  court  by  cross-complaint  who  aUege  that  they  have  suc- 
ceeded to  interests  of  plaintiff  and  allege  substantially  same  cause  of 
action  against  defendant  as  plaintiff  had,  must  be  considered  as  plain- 
tiff's and  cannot  remove  cause. 

110  U.  S.  398-400,  28  L.  189,  TUPPEB  t.  WISE. 

Syl.  1  (X,  736).  Jurisdiction — Amoimt  in  controversy — Separate  d» 
mands. 

Approved  in  Feely  v.  Bryan,  55  W.  Va.  593,  47  8.  4.  311,  where 
creditors  with  separate  demands  have  mortgage  set  aside  as  preference 
under  §  2,  c.  74,  Code  1899,  preferred  creditor  cannot  add  sums  of  all 
demands  to  give  jurisdiction  to  supreme  court  on  appeal. 
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110  tr,   a   401-403,  28  L.   190,  BEAN  y.  PATTERSON, 

SyL  1    (X,  736).    Printing  transcript  on  appeal. 

Approved  in  United  States  v.  Mason,  129  Fed.  742,  64  C.  C.  A.  270, 
untler  Rev.  St.  U.  S*j  9  833,  printing  and  diatributing  bankruptcy  formB 
bj  derk  district  court  were  not  properlj  eharg^ble  as  '^  necessary  ex- 
penses," 

110  U.  S.  421-470,  28  L.  204,  JUILLIARD  v.  GREENMAN   (LEGAL 
TENDER  CASE). 

SyL  1  (X,  737) .    Constitutional  acts  of  Congress. 

Approved  in  Ex  parte  Riggina,  134  Fed.  410,  when  negro  ettizen  is  as- 
sailed by  white  men  with  intent  to  prevent  him  from  enjoying  any 
right  given  by  ]aw  to  white  men,  he  is  deprived  of  freedom  given  him 
by  thirteenth  amendment. 

110  U.  S,  471-489,  28  L*  198,  IOWA  y.  McFARL AND— ILLINOIS  ▼. 
SAME. 

SyL  1   (X,  738).     Sale  defined. 

Approved  in  Howell  v.  State,  124  Ga,  699,  52  S.  E.  650,  indictment 
for  unlawful  sale  of  intoxicating  liquor  contrary  to  local  option  law  need 
Jiot  allege  sale  was  for  valuable  consideration. 

SyL  4  (X^  739) »     Contemporaneous  construction  of  statutes. 

Approved  in  Pitts  v.  Logan  County,  3  OkL  740,  41  Pac.  591,  clerka 
^f  district  courts  of  territory  ore  required  by  United  States  to  account 
to  Secretary  of  Treasury,  for  fees  earned  as  such^  and  any  act  of  legis- 
lature  attempting  to  regulate  them  iB  void. 

110  U.  S.  490-498,  28  L.  222,  PENNSYLVAKIA  E.  R.  v.  LOCOMOTIYE 
TRUCK  CO. 
SyL  1  (X,  739),  Patents— Application  of  old  process. 
Approved  in  O'Eourke  Eng.  etc.  Co.  ¥.  McMullen,  150  Fed.  349,  350, 
Moran  patent  No.  500,149,  for  air-lock  for  work  carried  on  under  great 
air  pressure  construed,  and  claim  2  not  infringed,  and  claim  3  void  for 
lack  of  invention ;  Thomas  v.  St.  Louis  etc.  R.  Co.,  149  Fed.  755,  Thomas 
patent  No.  570,148,  for  lateral  support  for  cars,  is  void  for  lack 
of  patentable  novelty;  American  etc.  Co,  v.  Universal  etc.  Mfg.  Co.,  145 
Fed,  643,  Jones  patent  688,739,  for  method  of  producing  records  for 
talking  machines,  is  void  for  anticipation  in  prior  art;  Daylight  etc. 
Mfg.  Co,  V.  American  Pria.  L.  Co.,  142  Fed.  461,  Cummings  patent  No. 
695,282,  for  machine  for  making  prismatie  glass,  is  void  for  lack  of 
patentable  invention;  Capeweli  v.  Goldsmith,  138  Fed.  686,  Capewell 
patent  No.  636,972,  for  stick-pin  retainer,  ia  void  for  want  of  patentable 
invention;  North  Jersey  St.  Ry.  Co.  v.  Brill,  134  Fed.  584,  67  C.  C.  A. 
380,  BriU  patents  Nos.  627,898  and  627,900,  for  car  tracks,  void  for  lack 
4>f  invention  in  view  of  Thyng  patent  No*  4,276. 
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110  U.  S.  499516,  28  L.  225,  IBWIN  v.  WILLIAR. 

Syl.  2  (X,  742).    Scope  of  partnerstip. 

Approved  in  Standard  Wagon  Co.  ▼.  Few  ft  Co.,  119  Ga.  296.  4< 
110,  one  taking  partnership  note  in  payment  of  goods  supplied 
partner  takes  with  notice  and  cannot  recover  on  note. 

SyL  3  (X,  742).    Partnership  business — Question  for  jorf. 
Approved  in  Cassidy  ft  MeFadden  v.  Saline  Co.  Bank,  14  01 
78  Pac.  325,  whether  act  of  one  partner  in  transferring  certain 
from  partnership  accoimt  to  his  personal  account  was  within  sc 
partnership  was  question  of  fact. 

SyL  5  (X,  743).    Valid  sale— Future  delivery. 

Approved  in  Cleage  v.  Laidley,  149  Fed.  351,  where  speculator  i 
14,000,000  bushels  of  grain,  and  less  than  two  per  eent  was  de 
and  made  contracts  for  purchase  of  grain  for  future  delivery  1 
brokers,  and  became  indebted  to  them  for  balances  on  account,  e 
was  not  void  where  he  testified  he  did  not  intend  to  deliver  or 
unless  forced  to  do  so;  Pratt  &  Co.  v.  Ashmore,  224  111.  591,  79  N. 
under  Hurd's  Bev.  St.  1905,  pp.  698,  699,  c  38,  S  130,  relating  to 
to  buy  or  sell  at  future  time,  all  contracts  are  void  where  parties 
stood  that  purchase  or  sale  should  be  settled  on  differences;  Bcid 
Co.  V.  Coe  Com.  Co.,  13  N.  D.  646,  102  N.  W.  882,  eontract  t 
of  grain  to  be  delivered  at  future  date  is  valid  where  parties  ii 
that  property  is  to  be  delivered  by  seller  and  paid  for  at  eontiac 

SyL  6  (X,  743).    Void  sale— Future  delivery. 

Approved  in  Berry  v.  Chase,  146  Fed.  630,  order  to  buy  or  sel 
on  New  York  stock  exchange  when  executed  is  valid  contract  nnle 
parties  agree  that  there  shall  be  no  delivery,  but  merely  pare 
diflferonce  between  market  anil  contract  price;  Hocker  v.  Western 
TeL  Co.,  45  Fla.  367,  34  So.  902,  deposit  of  margin  for  protec 
broker  buying  on  stock  exchange  does  not  imply  that  contract  is  oiu 
no  goods  arc  to  be  delivered,  but  difference  in  price  is  to  bf 
Western  Union  Tel.  Co.  v.  State,  165  Ind.  510,  76  N.  E.  107,  requi 
of  board  of  trade  that  every  applicant  for  market  quotations  st 
ligate  himself  not  to  use  them  for  bucket-shop  purposes  is  rva«« 
State  V.  McGinnis,  138  N.  C.  727,  51  S.  E,  61,  "dealing  in  futui 
gambling  contract  and  punishable,  and  is  within  police  power  o 
and  not  prohibited  by  fourteenth  amendment;  State  t.  Clayton,  13 
73o,  50  S.  E.  867,  under  Laws  18S9,  p.  233,  c,  221,  prohibit 
ivTajjoring  contracts  or  betting  on  rise  or  fall  in  prices,  denier  in 
salo  morohandise  who  purchases  pork  on  margin  with  no  intcni 
aot'j:»l  delivery  is  indictable;  Wheeler  v.  Metropolitan  Stock  Ex 
N.  H,  318,  56  Atl.  756,  where  parties  do  not  intend  to  make 
dclixenr  un^^cr  a  contract,  same  is  mere  wager  and  therefore  m 
\M.\:  MaclVnaia  v.  Gessler,  208  Pa.  St  181,  57  AtL  362.  then 
^,-5n;b;\n^  iran^scUon,  whers  broker  shovrs  that  it  was  intentioa 
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those  tbe  stock  and  tbat  he  was  ready  and  able  to  so  deliver  on  (lemand^ 
altlioiigh  purchaser  did  not  intend  to  pay  outright;  Scales  v.  State,  46 
Tex.  Cr.  304,  108  Am,  St  Rep.  1011,  81  S.  W.  950,  66  L.  B.  A.  730| 
the  burden  13  upon  state  to  show  that  both  parties  engaged  in  -wagering 
contract  in  order  to  convict  under  an  indictment  for  selling  fixtures. 

SyL  7  (X,  744),     Brokers — Particeps  crimlnis. 

Approved  in  Stewart  t.  Wright,  147  Fed,  335,  where  plaintiff  was  in- 
duced to  enter  into  scheme  by  which  he  was  to  wager  certain  money  on 
ft  fraudulent  footrace,  which  he  knew  to  bo  fraudulent,  for  the  purpose 
of  getting  money  of  others,  he  may  recover  what  he  thus  had  wagered  j 
dissenting  opinion  in  Stewart  v,  Wright^  147  Fed*  339,  majority  holding 
that  where  plaintiff  was  party  to  fraudulent  footrace  wager,  where  he 
thought  he  was  defrauding  others,  but  in  fact  was  being  defraudedi  li« 
was  not  in  pari  delicto  with  his  supposed  confederates^ 

SyL  8   (X,  745).     Gaming  contracts — American  rule. 

ApprOTod  in  dissenting  opinion  in  Stewart  v.  Wright,  147  Fed.  340,  344, 
majority  holding  plaintiff,  who  was  defrauded  by  fraudulent  footrace 
while  he  believed  he  was  defrauding  others,  may  recover  the  money  lo 
lost  hj  him. 

SyL  9    (X,  745),    Evidence  of  custom. 

Approved  in  Citizens*  State  Bank  v.  Chambers,  129  Iowa,  421,  105  N. 
W.  695,  in  suit  to  foreclose  mortgage  issued  on  an  application  "at  five 
and  one  per  cent  per  annum,"  evidence  of  custom  in  use  of  quoted 
words  was  inadmissible  in  absence  of  knowledge  of  defendant;  Bixby  v. 
Bruce,  69  Neb.  81,  95  K.  W.  35,  in  action  to  recover  for  bricks  furnished, 
custom  among  masons  to  charge  for  air  spaces  between  walls  was  inad- 
miflsiblo  where  it  was  not  shown  that  custom  was  general  and  notorious; 
Pennsylvania  etc.  B.  E.  Co.  v.  Naive,  112  Tcnn.  257,  79  S.  W.  128,  64 
L*  B,  A.  443,  it  was  error  in  action  against  carrier  for  damages  for 
failure  to  delay  in  delivering  dressed  goods  to  C3cclude  evidence  of 
custom  to  suspend  buslneBS  on  4th  of  July. 

(X,  741.)  Miscellaneous.  Cited  in  Chase  v.  Soule,  76  Vt.  357,  57 
Atl.  755,  agreement  by  one  of  two  ex-owners  of  personalty  to  indemnify 
other  against  loss  if  be  would  refuse  to  offer  to  purchase  is  without  con- 
sideration, 

110  U.  a  516-558,  28  L.  232,  HURT  ADO  t.  PEOPLE  OF  CALIFORNIA. 

SyL  1  (X,  746).     Construction  of  constitution. 

Approved  in  West  v.  Louisiana,  194  U.  S.  2f54,  48  L.  970,  24  Snp.  Ct. 
650,  question  whether  deposition  in  criminal  action  may  be  read  ij 
within  province  of  state  court,  and  no  federal  question  it  involved, 

SyL  2  (X,  746).     Due  process— Fifth  amendment. 

Approved  in  State  v.  Jack,  69  Kan,  393,  76  Pac.  913,  1  L.  B.  A.  (N. 
8.)  167,  proceeding  before  district  court  upon  written  application  of 
eouJity  attorney  under  g  10,  e,  265,  p.  485,  Laws  1897,  to  take  tefltimonj 
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of  witness  in  reference  to  violation  of  "anti-tmst  law/'  it  dne 
of  law;  dissenting  opinion  in  Dorr  v.  United  States,  195  U.  8. 
L.  136,  24  Sup.  Ct.  808,  majority  holding  under  SS  7,  8,  of  L 
of  Philippine  Commission,  defendant  is  not  entitled  to  jury  t 

87I.  3  (X,  746).    Due  process — Fourteenth  amendment. 

Approved  in  Dorr  v.  United  States,  195  U.  S.  144,  49  L. 
Sup.  Ct.  808,  Congress  has  power  to  pass  laws  for  the  govemmei 
Philippine  Islands,  which  do  not  give  the  right  to  trial  by  j 
parte  Moebus,  137  Fed.  156,  petition  for  writ  of  habeas  eorpi 
shows  that  petitioner  since  his  extradition  from  another  state  1 
confined  in  a  penitentiary  for  five  years  on  only  governor 's  warrai 
ease  for  jurisdiction  of  federal  court;  Ex  parte  Biggins,  134  i 
citizen  is  deprived  of  due  process  of  law  when  he  is  taken  from 
of  state  authorities  and  murdered;  Jamison  ▼.  Wimbish,  ISO  I 
person  sentenced  to  punishment  as  that  described  in  the  opin 
not  obtain  "due  process  of  law"  within  the  meaning  of  the 
tion;  McKinster  v.  Sager,  163  Ind.  685,  106  Am.  St.  Bep.  268,  ' 
856-859,  68  L.  B.  A.  273,  Acts  1903,  p.  276,  e.  153,  preferring  e 
creditors,  is  void,  being  in  violation  of  fourteenth  amendment; 
Miller,  71  N.  J.  L.  532,  60  Atl.  203,  it  was  not  erroneous  to  a 
physician  to  testify  to  wounds  on  defendant's  bands,  althongli 
defendant  removed  to  a  private  room  and  his  clothes  removed; 
Stimpson,  78  Vt.  133,  62  Ati.  17,  1  L.  B.  A.  (N.  S.)  1153,  V. 
as  amended  Acts  1898,  p.  34,  No.  46,  and  Acta  1904,  No.  64,  i 
that  state's  attorney  may  prosecute  by  information  eertaia  a 
not  unconstitutional. 

Syl.  4  (X,  746).    Due  process — ^Prosecution  by  information. 

Approved  in  Ex  parte  Momn,  144  Fed.  603,  selection  of  granc 
way  not  authorized  by  statute  of  territory  and  receipt  of  in 
from  such  grand  jury  do  not  entitle  defendant  to  release  01 
corpus;  State  v.  Budolph,  187  Mo.  83,  85  8.  W.  587,  Const.  U.  8. 
5,  prohibiting  prosecution  for  felony  except  on  presentment  or  in< 
limits  federal  power,  but  does  not  prevent  state  from  prosecu 
felony  on  information ;  State  v.  Niebekier,  184  Mo.  222,  83  S.  \^ 
is  no  ground  for  objection  to  conviction  for  murder  that  defen< 
subject  of  Austria  and  was  tried  by  information  and  not  by  ind 
State  V.  Guglielmo,  46  Or.  252,  262,  79  Pac.  578,  80  Pac  103 
tion  of  murder  charged  by  information  under  Laws  1899,  p.  ! 
C,  Conip.,  §§  1258-12G4,  was  not  in  violation  of  fourteenth  ame 
State  V.  Nichols,  27  E.  I.  83,  60  Atl.  768,  under  Acts  1838,  p.  S 
§  8,  providing  for  punishment  for  crimes,  offense  punishable 
prisonment  for  one  year  is  "infamous  crime,"  and  most  be  tri« 
dictment  or  information. 

SyL  5  (X,  749),    Due  process — Prosecution  by  informatioB. 
Cited  in  Beavers  v.  Henkel,  194  U.  8.  84,  48  L.  886,  24  Sap. 
defendant  indicted  for  having  received  money  for  procuring 
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with  government,  wWIe  one  of  its  officers  may  be  arrested  in  one  dis* 
trict  and  deUvered  to  another  district  for  trial. 

110  U.  S.  558-567,  28  L,  249,  WASKEE  v.  BULLITT  CO. 

SyL  1   (X,  749).     Amended  pkadingB. 

Approved  in  JobnBon  v.  Thomas,  197  U.  S.  619,  49  L.  909,  25  Sup. 
Ct*  797,  following  riile. 

8yL  2  (X,  749)*     Maintenance  of  bridge  by  county. 

Approved  in  Bodge  Co.  v.  Saunders  Co.,  70  Neb,  451,  100  N.  W,  934, 
under  |  87,  c.  78,  Comp,  St.  1901,  county  may  be  compelled  to  contribute 
toward  repair  of  bridge  abutting  in  iuch  county,  aitliough  it  is  located 
mainly  in  another  county. 

no  U.  8.  568^574,  28  L.  246,  SH^LIAN  v.  EBBINGHAU8. 

SyL  1   (X,  750).     Bill  of  iDterpleader^Necesaary  allegations. 

Approved  in  Steplienaon  v.  Burdett,  56  W.  Va.  114,  48  8.  E.  848, 
where  owners  of  adjoining  tracta  of  land  could  not  agree  on  boundary 
line,  purchasers  of  timber  on  said  land  could  not  maintain  suit  in  inter- 
pleader agaiuBl  land  owners  for  purpose  of  adjudicating  the  dividing 
line. 

ByL  3  (X,  750).    Equity — ^Adequacy  of  law  remedy. 

Approved  in  Southern  Pac.  E.  E.  Co.  v.  United  States,  200  TJ.  S, 
349,  50  L.  510,  2§  Sup,  Ct  296,  equity  suit  may  be  maintained  by 
government  to  recover  from  railroad  company  value  of  land  erroneously 
patented  and  sold  where  objection  that  there  is  plain  remedy  at  law  is 
raised  for  firat  time  on  appeal;  General  Elec.  Co.  v.  WestingbouBe  Elec.  & 
Mfg,  Co.,  144  Fed.  466,  where  contract  for  manufacture  of  electric 
equipment  provided  that  in  case  of  violation  the  guilty  party  should 
pay  certain  damages^  complainant  waa  not  entitled  to  injunction  to  re- 
strain defendant's  violation  of  contract;  Southern  Pac.  B.  Co.  v.  United" 
States,  133  Fed.  655,  66  C.  C.  A.  581,  court  of  equity  has  jurisdiction 
of  suit  by  government  against  railroad  company  to  determine  what  por- 
tion of  land  erroneously  patented  has  been  sold  to  bona  Me  purchasers  and 
others;  Glenn  v.  West,  103  Va.  524,  49  8.  E.  672,  holder  of  equitable 
title  to  land  out  of  possession  cannot  maintain  bill  to  quiet  title  against 
party  in  possession  under  tax  titles  dissenting  opinion  in  Barnes  v. 
Newton,  5  Okl  458,  460,  49  Fac.  1080,  1081,  majority  holding  one  ta 
whose  favor  judgment  has  been  rendered  before  Land  Department  can- 
not maintain  injunction  to  obtain  possession  of  part  of  premises  af- 
fected by  decision,  of  which  he  has  never  been  in  possession. 

110  U.  a  574-590,  28  L.  262,  HOPT  v.  UTAH, 

S3^L  2  (X,  752).     Commencement  of  criminal  trial* 

Approved  in  Nichols  f.  Territory,  3  Okl.  625,  41  Pac.  109,  defendants 
Jointly  indicted  may  have  separate  trials,  but  demand  therefor  must  be 
made  before  impaneling  begins;  dissenting  opinion  in  Kepner  v.  United 
SUtes,  195  U.  a  135,  49  L-  126,  24  Sup.  Ct.  797,  majority  holding  unde* 
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i  5  of  Aet  of  July  1,  1902,  establishing  civil  govemment  in  Philippine 
Islands,  accused  shall  not  be  put  twice  in  jeopardj  for  same  offense; 
dissenting  opinion  in  Schick  y.  United  States,  195  U.  S.  83,  84,  49  L.  108, 
24  Sup.  Ct.  826,  majoritj  holding  written  waiver  bj  defendant  in  action 
bj  government  to  recover  penalty  under  §  11,  Act  of  1886,  as  amended  by 
Act  of  May  9,  1902,  is  not  in  conflict  with  constitution  and  laws  of 
United  States;  dissenting  opinion  in  Howard  v.  Commonwealth,  118  Ky. 
17,  80  S.  W.  216,  majority  holding  not  ground  for  reversal  that  during 
impaneling  of  jury  in  felony  trial  with  defendant's  consent,  juror  ex- 
amined in  his  absence. 

Distinguished  in  Trono  t.  United  States,  199  U.  S.  533,  50  L.  297, 
26  Sup.  Ct.  121,  where  accused  is  tried  for  murder  and  found  guilty 
of  assault  and  appeals,  upon  reversal  of  judgment  he  may  be  again  tried 
for  murder. 

SyL  3  (X,  752).    Presence  of  accused  at  trial 

Approved  in  Ward  v.  Territory,  8  Old.  13,  56  Pac.  704,  under 
laws  of  Oklahoma,  it  is  not  necessary  for  defendant  charged  with 
felony  to  be  present  on  hearing  of  motion  for  new  trial;  Day  ▼.  Ter- 
ritory, 2  Okl.  411,  37  Pac  806,  record  must  show  affirmativelj  that 
defendant  on  trial  for  felony  was  personally  present  daring  entire  trial; 
State  V.  SUmpson,  78  Vt  129,  62  AtL  16,  1  L.  B.  A.  (N.  S.)  1153, 
prosecutions  for  rape  under  laws  of  Vermont,  by  information,  are  valid. 

SyL  4  (X,  752).    Hearsay  testimony. 

Approved  in  State  v.  Egbert,  125  loWa,  445,  101  N.  W.  191,  declara- 
tions of  prosecutrix  in  prosecution  for  rape  made  when  defendant  was 
brought  before  her  that  he  was  the  assailant  are  not  admissible. 

Distinguished  in  Thompson  v.  United  States,  144  Fed.  20,  it  was  not 
error  to  allow  witness  who  had  identified  accused  in  court  to  state  his 
nam^  which  she  had  heard  others  call  him  since  the  transaction. 

Syl.  5  (X,  753).    Degree  of  murder — Question  for  jury. 

Approved  in  Lawson  v.  Territory,  8  Okl.  9,  56  Pac.  701,  in  prosecution 
for  murder  where  homicide  was  committed  while  parties  were  having 
a  personal  difference,  it  was  error  for  court  to  instruct  jury  that  crime 
was  murder  or  nothing. 

Syl.  6  (X,  753).    Confession. 

Approved  in  Smith  v.  Au  Ores  Twp.,  150  Fed.  264,  affidavit  of  bank- 
rupt that  he  owed  township  certain  amount  of  money  which  he  had 
misapplied  was  not  obtained  by  threats  where  they  were  made  three 
months  before  the  affidavit;  Sorenson  v.  United  States,  143  Fed.  823, 
where  officer  of  the  government  authorized  to  investigate  commission 
of  offenses  tells  accused  that  government  has  a  good  case  against  him 
and  that  he  had  better  plead  guilty  and  throw  himself  on  the  mercy 
of  the  court,  a  confession  so  obtained  is  not  admissible;  McNish  v. 
State,  47  Fla.  74,  36  So.  177,  fact  that  accused  was  chained  and  officer 
having  him  in  charge  had  a  pistol  in  his  pocket  did  not  render  confession 
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inadmissible;  State  t.  Westeott,  130  Iowa,  7,  104  N.  W.  343,  whether 
confession  made  hj  defendant  after  be  had  been  exaniin*?d  by  coroner 
as  a  witness  and  had  spent  night  witb  sherifF,  who  told  him  before  re- 
tiring to  tell  him  all  about  the  matter,  and  where  on  following  morning 
ka  made  a  atatemeat  after  being  advised  by  coonty  attorney  that  he 
was  not  compelled  to  sign  it,  is  question  for  jiiry;  Stat©  v.  Nagle, 
25  R.  L  110,  105  Am.  St.  B«p.  864,  54  Ath  1065,  where  defendant  was 
in  custody  on  way  to  jail  and  officer  told  her  she  ought  to  tell  tbe  truth 
and  that  he  would  prefer  it  if  it  were  bis  case,  and  where  officer  told 
her  there  was  ample  evidence  that  she  bought  the  revolver,  confession 
made  under  these  circumstances  was  not  voluntary. 

Syl.  10  <X,  754),     Ex  post  facto  hiws. 

Approved  in  Goods  v.  State,  50  Fla.  47,  39  So,  462,  utid«r  §  S,  p.  58, 
c.  4930,  Laws  1901,  relating  to  sale  of  intoxicating  li<^iiors,  burden  was 
on  defendant  to  prove  liquors  sold  did  not  belong  to  him;  Bolae  Iir. 
etc  Co.  V.  Stewart,  10  Idaho,  59,  77  Pac.  31,  legislature  has  authority 
to  provide  that  certain  statements,  maps  and  plats  should  be  accepted 
as  evidence  on  trial  of  action  to  establish  water  rights  j  State  v*  Rooney, 
12  N.  D.  151,  95  N.  W.  515,  chapter  99,  Laws  1903,  substituting  peni- 
tentiary for  county  jail  for  place  of  execution,  does  not  operate  to  in- 
crease punishment  and  ia  not  ex  post  facto  as  to  one  convicted  before 
its  passage. 

110  U.  S.  608-619,  28  L.  258,  NORTHERN  BANK  t.  PORTER  TOWN* 
SHIP. 

8yl*  3  (X,  757),    Purchasers  of  municipal  bondi. 

Approved  in  City  of  Guthrie  y,  New  Vienna  Bk,,  4  Olsl.  217,  38  Pao. 
11,  t.  14,  St,  OkL,  which  attempts  to  Impose  provisional  debt  of  Guthrie, 
East  Guthrie,  Capitol  Hill  and  West  Guthrie  upon  Guthrie,  is  void  for 
conflict  with  provisions  of  §  4,  c.  818,  which  prohibitg  municiiml  cor- 
porations in  territories  from  becoming  indebted  in  excess  of  four  per 
cent  on  assessed  value  of  property. 

110  U.  S.  619-630,  28  L.  269,  McDONALD  v.  HOVEY. 

SyL  1  (X,  758),     Statute  of  limitations. 

Approved  in  Scallon  v,  Manhattan  Ry.  Co.,  185  N.  Y.  367,  78  N,  B, 
285,  286,  where  infancy  exists  when  cause  of  action  first  accrues,  time 
for  commencing  action  is  extended  for  certain  period,  but  if  statute 
hsA  commeoced  to  run  against  ancestor,  it  is  not  interrupted  by  hit 
death  and  supervening  disability  of  minor  heirs, 

8yL  4  (X,  760),    Construction  of  statutes. 

Approved  in  Hemple  v,  Raymond,  144  Fed.  799,  term  **12  per 
centum,*'  mentioned  in  Carter's  Alaska  Code,  pt.  6,  c,  27,  §  255,  pro- 
viding for  rates  of  interest,  means  '*per  annum'';  Walker  v.  Glob« 
«te.  Co.,  140  Fed,  307,  vested  rights  in  author  to  maps,  etc.,  under  U.  S. 
Comp.  8t.  1901,  p.  3406,  are  not  taken  away  by  U.  S.  Comp,  St.  1901, 
pp.  a414^  3416|  Schmidt  r.  United  States,  133  Fed.  200^  m  C.  C,  A* 
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889,  provisions  of  U.  S.  Comp.  St  Supp.  1903,  p.  191,  relating  to  perjary 
in  naturalization  proceedings,  were  not  Intended  to  lessen  jorisdietioA 
under  i  5395,  Rev.  St.;  Jarvis  v.  Hiteh,  161  Ind.  220,  67  N.  E.  1058, 
1059,  words  ''locomotive  engine"  used  in  Acts  1893,  p.  294,  e.  191^ 
will  be  construed  to  have  same  meaning  as  those  words  had  in  English 
employer's  liability  act  of  1880. 

110  U.  S.  633651,  28  L.  279,  MITCHELL  v.  CLARK. 
SyL  4  (X,  761).    Statute  of  limitations. 

Approved  in  In  re  Thompson  etc  Co.,  144  Fed.  816,  attorney's  fee 
provided  for  in  a  note  payable  in  ease  of  default  is  not  a  fixed  liability 
owing  at  time  of  filing  petition  in  bankruptcy,  and  is  not  provable 
against  bankrupt's  estate;  People  v.  Johnson,  185  N.  Y.  229,  77  N.  E. 
1167,  Code  Cr.  Proe.,  i  392,  permitting  testimony  of  child  nnder  twelve 
years  of  age  in  eriminal  action,  did  not  deprive  defendant  of  doe  pioc68» 
of  law. 

110  U.  S.  651-667,  28  L.  274,  EX  PARTE  YARBROUQH. 

SyL  3  (X,  762).    Habeas  corpus. 

Approved  in  dissenting  opinion  in  Rush  t.  Buckley,  100  lb.  838^ 
61  Atl.  781,  70  L.  R.  A.  464,  majority  holding  where  plaintlif  waa  com- 
mitted for  violating  an  unconstitutional  ordinance  of  Augusta  for  driv* 
ing  a  public  carriage  without  a  license,  neither  prosecutor,  judge  nor 
process  server  is  liable  for  false  imprisonment. 

SyL  4  (X,  763).    Conspiracy. 

Approved  in  Ez  parte  Riggins,  134  Fed.  421,  where  negro  is  assaulted 
by  white  men  with  intent  to  deprive  him  of  any  civil  right,  it  is  a 
violation  of  rights  guaranteed  him  by  the  thirteenth  amendment. 

SyL  5  (X,  764).    Construction  of  statute — Implications. 

Approved  in  South  Carolina  v.  United  States,  199  U.  S.  451,  50  L. 
265,  26  Sup.  Ct.  110,  state  may  control  sale  of  liquor  by  dispensary 
system,  but  it  is  not  exempted  from  operation  of  taxing  power  of 
national  government;  Ex  parte  Harlan,  1  Okl.  50,  27  Pac.  921,  de- 
fendant having  been  convicted  of  perjury  cannot  have  conviction  re- 
viewed on  habeas  corpus;  Ex  parte  Anderson,  46  Tex.  Cr.  380,  81  S. 
W.  976,  city  court  has  no  jurisdiction  to  try  accused  for  violation  of 
state  statute  prohibiting  sales  on  Sunday. 

Syl.  6  (X,  764).    Elections — Qualifications  of  voters. 

Approved  in  Knight  v.  Shelton,  134  Fed.  426,  action  to  recover  dam- 
ages for  preventing  plaintiff  from  voting  for  member  of  Congress  arises 
under  federal  constitution;  Anthony  v.  Burrow,  129  Fed.  788,  court  of 
equity  has  no  jurisdiction  to  enjoin  state  officer  from  issuing  esrtifieate 
of  nomination  to  a  candidate  for  Congress^ 
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110  U.  S,  667-6S6,  28  L.  291,  ATCHISON  ETC  E.  E.  v,  DENVER  ETC 
R.  E. 

Bjl,  1  (X,  765)*    Discrinunation  bj  carriere. 

Approved  in  A^iams  Express  Co,  v.  State,  161  Ind,  346,  67  N.  E. 
1039,  Acts  1901,  p.  149,  prohibiting  discrimination  by  expreaa  company 
against  otber  express  eompanles,  is  not  void. 

SyL  2  {Xf  765).    Connecting  carriers* 

Approved  in  AtcMson  etc.  Ey.  Co.  ▼.  Kansas  City  etc.  Ey.  Co,,  67 
Kan.  675,  70  Pac.  042,  §  14,  c.  286,  Laws  1901,  confers  jurisdiction 
BpOQ  board  of  railroad  commissioners  only  in  cases  ol  crossings  and 
uniting  gf  tracks  of  two  railways. 

8yl,  4  (X,  766).    Carrying  beyond  own  lines. 

Approved  in  Southern  Pac*  Co.  v.  Interstate  Com.  Commission,  200 
U.  8.  554,  50  L.  593,  26  Sup.  Ct.  301,  carrier  need  not  contract  to  carry 
goods  beyond  its  own  line,  but  if  it  does  it  may  do  so  upon  such  lines 
as  it  chooses;  Graham  v,  Macon  etc.  R.  E.  Co.,  120  Ga.  759,  49  8.  E. 
76,  contract  by  which  railroad  company  agreed  with  firm  that  latter 
was  to  operate  steamboat  and  each  party  was  to  deliver  its  freight 
to  the  other  at  regular  rates,  in  consideration  of  which  railroad  com- 
pany agreed  to  erect  a  hoist,  is  not  void;  Hedding  v.  Gallagher,  72  N. 
H,  382,  57  Atl.  227,  64  L,  B.  A.  811,  common  carriers  of  baggage  in 
city  have  no  right  to  enter  railroad  station  to  solicit  business. 

SyL  5  (X,  767).    Eailroad  regulations. 

Approved  in  Hedding  v.  Gallagher,  72  N.  H,  3S8,  57  Atl.  230,  64  L. 
B.  A.  811,  right  to  permit  common  carriers  of  parcels  in  a  city  to  solicit 
business  in  railroad  depot  is  within  legislative  control^  and  until  legis- 
lature has  acted  no  such  privilege  exists, 

SyL  e  (X,  767).    Railroad  rates. 

Approved  in  Louisville  etc,  R.  E.  Co.  t.  West  Coast  Naval  etc.  Co., 
198  U.  8.  497,  49  L,  1140,  25  Sup.  Ct.  745,  common  carrier  owning 
wharf  which  it  uses  for  transportation  of  goods  shipped  to  end  of  its 
line  may  grant  to  its  own  agents  exclusive  privilege  of  access  thereto. 

110  U.  B.  688-695,  28  L.  286,  UNITED  STATES  ▼.  BRINDLE. 

Syl.  2   (X,  768).     Receivers  of  public  moneys. 

Distinguished  in  Finley  v.  Territory,  12  Okl.  644,  73  Pac,  280,  probate 
judges  are  entitled  to  retain  from  fees  and  eompensation  the  maximum 
salary  allowed  by  law,  and  excess  must  be  paid  into  treasury,  and  tbii 
applies  to  all  fees  received  while  acting  in  townsite  matters. 

110  U.  8.  695-701,  28  L.  289,  BICE  v.  SIOUX  CITY  ETC.  E.  R  CO. 

Syl.  1  (X,  769).    Swamp  act  of  1850. 

Approved  in  Kittel  v*  Tmstees  etc.  Improvement  Fund,  139  Fed.  947, 
swamp  land  act  of  1850  operated  as  a  grant  in  praesenti  to  the  states 
af  all  swamp  landB  in  their  juriadictiona. 
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110  U.  8.  701-710,  28  L.  298,  CHEELY  t.  CLAYTON. 

SyL  1    (X,  770).    Divorce — Domicile. 

Approved  in  dissenting  opinion  in  Haddock  t.  Haddock,  201  U.  £ 
50  L.  894,  26  Sup.  Ct.  25,  majority  holding  that  where  husband  Mat 
were  domiciled  in  New  York,  and  husband  left  and  acquired  dom» 
Connecticut,  where  he  afterward  obtained  a  divorce  on  eonstruetii 
▼ice,  such  judgment  was  not  a  bar  to  action  brought  bj  wife  ix 
York. 

Syl.  8  (X,  770).    Separate  domiciles  after  desertion. 

Approved  in  dissenting  opinion  in  Haddock  ▼.  Haddock,  201 
612,  '50  L.  887,  26  Sup.  Ct.  525,  majoritj  holding  if  wife  is 
separate  from  husband,  without  cause,  his  domicile  is  her  domicil 
he  may  obtain  divorce,  although  in  fact  she  never  resided  there. 

SyL  3  (X,  770).    Divorce — ^Notice  to  defendant. 

Approved  in  Wallace  ▼.  Wallace,  65  N.  J.  Eq.  363,  54  Atl.  434 
that  plaintiff  came  into  state  for  purpose  of  securing  divorce,  alt 
she  intended  to  remain  there  permanently,  is  not  a  controlling  fac 
the  action. 

SyL  4  (X,  770).    Publication  of  summont. 

Approved  in  Johnson  ▼.  Hunter,  147  Fed.  138,  nnder  Laws  189 
24,  119,  Laws  1895,  p.  88,  for  enforcement  of  payment  of  levee  tax 
affidavit  alleging  that  defendant  is  a  nonresident  of  county,  is  i 
therefrom,  and  that  land  is  unoccupied,  is  prerequiaito  to  ■erri 
publication. 

110  U.  8.  710-720,  28  L.  301,  FBEEDMAN'B  EXa   TBUST  ( 
EARLE. 

SyL  4   (X,  771).    Judgment  lien. 

Approved  in  First  Nat.  Bank  v.  Hirschkowits,  46  Fla,  597,  35  S 
filing  bill  by  creditor  against  married  woman  for  purpose  of  sub'j< 
her  separate  property  to  payment  of  her  debts  and  appointment  < 
ceiver,  gives  such  creditor  priority  over  other  creditors. 

110  U.  S.  729-741,  28  L.  308,  UNITED  STATES  t.  BYDEB. 
SyL  1   (X,  772).     Bights  of  surety. 
See  99  Am.  St.  Bep.  487,  note. 

SyL  2  (X,  773).     Bail  in  criminal  caaa. 

See  99  Am.  St.  Bep.  498,  note. 

SyL  5  (X,  773).    Construction  of  statutes. 

Approved  in  United  Shoe  M.  Co.  t.  Duplesais  etc.  Go.,  133  FM 
Act  March  3,  1S97,  c  395,  29  Stat.  695,  providing  that  soiu  f< 
f ringements^  of  patents  should  be  brought  in  district  in  which  defe 
is  inhabitant,  applies  only  to  defendants  who  ai»  inhabitants  of 


district  and  not  to  aliens  j  ScHmidt  t.  United  Sttitea,  133  Fed.  260,  66 
C.  C.  A,  389,  Aot  March  3,  1903,  c.  1012,  |  39,  32  Stat  1222,  providing 
for  piinisliment  of  perjury  la  naturaltzatioE  proceedings,  did  not  kssea 
juriadictioti  under  §  5395,  U*  8.  Comp.  St.  1901,  p.  3654.  8^6  99  Am. 
St,  Eep*  497,  note. 
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111  LT   S.  1-17,  28  L.  331,  OTOE  CO.  v.  BALDWIN* 

Sjl.  3  (X,  774).     YaiitJatiug  mumcipal  bonds. 

Approved  in  Potter  v.  Lainlmrt,  44  Fla.  668,  33  So,  258,  npliolding 
Acta  1901,  c.  4912,  validating  county  bonds  issued  for  public  improve- 
ments. 

SjL  4  (X,  774).     Statutea— On©  subject; 

Approved  in  Blair  ▼.  Chicago,  201  U.  B,  452,  50  L.  823,  26  Sup.  Ct.  427, 
tipholding  Illinois  Acts  1859,  1861,  1865,  relating  to  street  railways  in 
Chicago. 

Ill  TT.  S,  17-22,  28  L.  337,  LAMMON  ▼.  FEUSIEB. 

SyL  1  (X,  775).     Liability  of  marahar*  sureties — Wrongful  Beizure. 

Approved  in  Gray  v.  Noonan,  6  Aria,  39,  53  Pac,  7,  unsatisfied  judg- 
ment against  sheriff  for  wrongful  taking  of  property  under  writ  does 
not  bar  action  against  sheriff  and  sureties;  Conway  v.  Carter,  11  N.  M. 
433,  68  Pac.  944,  uphol*3ing  recovery  by  beneficiary  under  insuranea 
policy  against  sureties  of  deceased  administrator  who  bad  collected 
policy. 

Distinguished  in  Dysart  ▼.  Lurty»  3  Okl.  606^  41  Pac.  725,  sureties 
on  marshal's  bond  not  liable  for  acts  of  deputy  seizing  goods  without 
process  or  knowledge  of  principaL 

111  U.  S.  22*31,  28  K  341,  SWIFT  CO.  t.  UNITED  STATES. 

Syl.  2  (X,  776).     Payment  of  tax  under  pressure. 

Approved  in  Lewis  v,  San  I>anctflCO,  2  Cal,  App.  116,  82  Pac.  1107, 
where  county  clerk  refused  to  file  inventoiy  unless  iUegal  foes  paid^ 
payment  of  fees  under  protest  was  involuntary;  American  Brewing  Co, 
V.  St.  Louis,  187  Mo.  377,  86  8.  W,  132^  upholding  recovery  of  excess 
rate  paid  for  water  where  ordinance  required  procurement  of  six  months' 
license  and  payment  for  water  in  advance;  State  v.  Murphy,  128  Wis, 
212,  107  N.  W.  474,  determining  question  of  immunity  from  prosecu- 
tion of  witness  before  grand  jury. 

All  tr.  S.  31-38,  28  L.  338,  WALSH  ▼.  MATEB. 
ByL  3  (X,  777).    Eecovery  of  usury  in  other  state. 
Approved  m  Gunby  v.  Armstrong,  133  Fed.  434,  435,  66  C.  C,  A,  027» 

Louisiana  statute  giving  right  to  recover  usury  paid  cannot  be  enforced 


Ill  XJ.  8.  38-97  Notes  on  U.  8.  Beporti.  119S 

in  federal  court  unlestf  action  brought  Nrithin  time  fixed  thereby;  First 
Nat  Bank  ▼.  McCarthy,  18  8.  D.  231,  100  N.  W.  16,  in  action  by 
national  bank  on  usurious  contraety  limitations  applies  to  counterclaim 
for  usurious  interest. 

Ill  U.  8.  38-42,  28  L.  344,  UNITED  8TATE8  t.  XJBBICL 
8yl.  2  (X,  778).     Internal  revenue — ^Lien  on  seized  goods. 
Distinguished   in  United  8tates   ▼.  United   States   Fidelity   etc.   Co.^ 

144  Fed.  867,  where  distillery  forfeited  and  sold  for  violation  of  revenue 

laws,  sureties  are  not  entitled  to  have  proceeds  applied  to  ti^es  on 

product  of  distillery. 

Ill  U.  8.  53-61,  28  h.  349,  BUBEOW  ETC.  LITHOGBAPHIC  CO.  t. 
8AB0NY. 

8yl.  2  (X,  779).    Contemporary  legislative  construction. 

Approved  in  8tate  v.  Northern  Pac.  By.  Co.,  95  Minn.  47,  103  N.  W. 
732,  foreign  railway  doing  business  in  state  is  entitled  to  deduct  bona 
flde  indebtedness  for  taxable  credits,  though  it  failed  to  list  such  credits; 
Ex  parte  Anderson,  46  Tex.  Cr.  399,  81  8.  W.  987,  city  court  has  no 
jurisdiction  to  try  accused  for  violation  of  state  penal  statute. 

8yL  3  (X,  779).    Copyright 

Approved  in  White  etc.  Pub.  Co.  T.  Apollo  Co.,  139  Fed.  430,  copy- 
right of  printed  musical  composition  not  infringed  by  perforated  record 
for  use  on  mechanical  instrument 

8yL  4  (X,  779).    Copyright  of  photographs. 

Approved  in  American  Mutoscope  etc.  Cs.  t.  Edison  Mfg.  Co.,  137 
Fed.  265,  upholding  copyright  of  photograph  taken  for  moving  picture 
machine;  Werckmeister  v.  American  Lith.  Co.,  134  F&L  330,  68  L.  B.  A. 
591,  arguendo. 

Ill  U.  8.  66-83,  28  L.  354,  CANAL  BANK  t.  HUDSON. 

Syl.  4  (X,  780).    Purchase  at  judicial  sale — Outstanding  claims. 

Approved  in  Sunter  v.  Sunter,  190  Mass.  458,  77  N.  E.  499,  in  action 
by  two  wards  against  third  to  avoid  indirect  sale  to  guardian  who 
afterward  conveyed  to  defendant,  plaintiffs  may  set  off  share  of  rents 
during  guardian's  occupation   against  latter 's  improvements. 

Ill  U.  S.  83-97,  28  L.  360,  DIXON  CO.  t.  FIELD. 

Syl.  2  (X,  780).    Estoppel  of  county  by  recitals  in  bonds. 

Distinguished  in  Piatt  v.  Hitchcock  Co.,  139  Fed.  932,  933,  whert 
county  commissioners  having  power  to  issue  precinct  bonds  up  to  ten 
per  cent  of  last  assessment  issued  bonds  reciting  issuance  according 
to  statutes,  made  assessment  five  days  prior  to  issuance  which  it  could 
have  modified  later,  recitals  estop  county  from  asserting  &lsity  aa 
against  bona  fidfl  purchaser. 


SjL  4  (X,  783).     Municipal  bonds^^Debt  limit— KecitalB. 

Approved  in  Saner  v.  Gillett,  20  Colo.  App.  372,  78  Pac.  1070> 
"ander  Mills  Ann.  St.,  §  4403,  subd.  6,  demand  bonds  issued  under 
ortlinnnce  not  providing  for  levy  are  invalid  im  bands  of  bona  fide 
holders;  Martin  v.  Territory,  5  Okl.  194,  48  Pac.  108|  holding  void  city 
warraotfl  iasuetl  under  court  decree  wbere  at  time  of  issuance  city  debt 
exceeded  statutory  limit;  City  of  Gtithrie  v.  New  Vienna  Bank,  4  Okl. 
211,  216,  218,  38  Pac.  10,  11,  12,  holding  void  St.  Okl.,  c.  14,  attempting 
to  impose  provisional  debts  of  certain  towns  on  city  of  Guthiiej  &s  violat- 
ing statute  limiting  city  debts, 

211  V.  B,  110-117,  28  L.  368,  TAYLOR  v.  BOWKER. 

SyL  2  {X,  784),     LinaitatioDs — Judgment  creditors  of  corporation. 

Approved  m  Bbckwcll  v.  Hatch,  13  OkL  173,  73  Pac.  934,  limitations 
«n  action  in  Bature  of  creditor's  bill  runs  for  return  of  execution  nulla 
bona  and  not  from  date  of  fraudulent  transfer. 

Syl.   3   (X,  7S4),     Equity — Creditors — ^Exhanstion   of  legal   remedies. 

Approved  in  State  Bank  v.  Belk,  68  Neb.  519,  94  N.  W.  619,  upholding 
creditor  ^B  Buit  by  judgment  creditor  where  judgment  debtor  has  fraud- 
ulently conveyed  property. 

Ill  IT.  S.  117-120,  28  U  373,  MOORE  v.  PAGE. 

Syl.  1,  (X,  785),     Fraudulent  conveyance— Gift  to  wife. 
Approved  in  Aldous  v.  Olverson,  17  S.  D.  200,  95  N.  W.  920,  con- 
veyance by  husband  to  wife  not  made  to  defraud  subsequent  creditors 
eannot  be  complaine<i  of  by  them,  though  intended  to  defraud  existing 
creditors. 

Ill  U.  S,  120-122,  28  L.  371,  GAREETSON  ▼,  CLARK. 

Byl.  1  {X,  786).     Patent  improvement  infringement-=Proflts. 

Approved  in  Force  v,  Bawyer-Bofla  Mfg.  Co.,  143  Fed.  900,  Baker  ▼. 
Crane  Co.,  133  Fed,  61,  70  C.  C.  A,  486,  and  New  York  Bank  Note  Co.  v. 
Hamilton  Bank  Note  Co.,  180  N.  Y.  296,  73  N.  E.  53,  all  following 
rule  J  Eastern  Paper  Bag  Co.  v.  Continental  etc.  Bag  Co.,  142  Fed,  519, 
where  patent  infringed  by  machines  made  and  used,  but  not  sold,  and 
product  of  machine  has  no  superiority  giving  it  increased  value,  savings 
by  use  of  patented  device  are  only  profits  recoverable;  Fox  v.  Knicker- 
bocker Eng.  Co.,  140  Fed.  715,  both  profits  and  damages  are  recoverable 
in  infringement;  Westinghouse  v.  New  York  Air  Brake  Co.,  140  Fed. 
549,  552,  applying  rule  in  accounting  for  profits  for  infringement  of 
Westinghouse  patent  No.  376,837,  for  quick  action  triple  valve  for 
air^brakea  where  complete  brakes  only  sold;  Brinton  v,  Faxton,  134 
Fed,  80,  67  0.  C*  A.  204,  where  profit  nmde  on  patented  part  alone 
shown  separate  from  that  on  machine  as  whole  and  no  substitute  on 
market,   complainant  may  recover  such  profits, 

Diftinguiflhed  in  Regis  v.  Jaynes,  191  Mass,  251,  77  K.  E.  777,  dfr 
termini ng  damages  on  accounting  for  profits  of  defendants  who  had  been 
leitrained  from  infringing  trademark. 


Ill  U.  8.  125-185  Notes  on  U.  S.  BeporU. 

Ill  U.  S.  125134,  28  L.  374,  PHOENIX  BANK  v.  RI8LET. 
87L  2  (X,  787).    Bank  deposits — Relation  of  debtor  and  ered 
Approved  in  Schinotti  ▼.  Whitney,  130  Fed.  781,  money  depoai 

bank  in  New  York  at  interest  and  subject  to  check  is  "monej 

to  banker  within  Civ.  Code    La.,  art.  3538,  prescribing  limitatio 

recovery  thereof. 

Ill  U.  8.  138-148,  28  L.  379,  NEW  ENGLAND  MUT.  LIFE  IN 
V.  WOODWOETH. 

8yl.  4  (X,  789).  Jurisdiction — Foreign  corporation  doing  bnsi 
Approved  in  Kibbler  v.  8t.  Louis  etc.  B.  Co.,  147  Fed.  881,  882, 1 
corporation  which  under  state  law  can  be  sued  in  counties  where 
business  can  be  sued  in  federal  court  only  if  it  does  business  in 
counties  of  district;  Groel  ▼.  United  Elec.  Co.,  69  N.  J.  Eq.  4 
Atl.  830,  determining  that  foreign  corporation  was  doing  business  i 
80  as  to  be  sued  by  service  on  process  agent. 

Ill  U.  8.  148-155,  28  L.  382,  COOPER  v.  8CHLE8INGER. 

8yL  2  (X,  790).    Avoidance  of  contract — False  statements. 

Approved  in  United  8tates  v.  Bradford,  148  Fed.  424,  apply ii 
in  prosecution  for  conspiracy  to  defraud  government  out  of  lane 
in  furtherance  of  which  pretended  administrator  falsely  procnre< 
appointed  for  estate  of  one  to  whom  land  claim  confirmed;  Pi 
Land  etc.  Co.  v.  Northern  etc.  Ins.  Co.,  140  Fed.  893,  where  in  ei 
tion  of  insurance  company  prior  to  sale  of  its  business  printed 
policies  used  which  had  been  prepared  for  and  used  by  company, 
in  list  are  not  basis  for  action  for  deceit;  Kimber  v.  Young,  12 
748,  70  C.  C.  A.  178,  false  statements  on  sale  of  bonds  that  selle 
bonds  good  and  that  they  would  be  paid  at  maturity  do  not  fori 
for  action  for  deceit. 

Ill  U.  8.  156-170,  28  L.  285,  M00BE8  v.  CITIZENS'  NAT.  BJ^ 
S7I.  1  (X,  790).  Stock  certificate  as  estopping  corporation. 
Approved  in  Westminster  Bank  v.  New  England  etc.  Works,  73 
475,  111  Am.  St.  Rep.  640,  62  Atl.  973,  where  stock  certificate 
person  to  whom  issued  is  owner  of  fully  paid  stock,  corporation 
deny  title  of  bona  fide  purchaser  on  ground  that  stockholder  pai* 
ing,  and  law  prohibits  issuance  of  stock  till  fully  paid. 

Syl.  3  (X,  791).     Liability  of  corporation  for  acts  of  officer. 

Approved  in  Hier  v.  Millor,  68  Kan.  266,  75  Pac.  79,  63  L.  R.  . 
where  bank  cashier  paid  debts  by  entering  credit  on  depositor' 
and  permitted  him  to  check  out,  bank  may  recover  of  creditor  moi 
paid  out. 

Ill  U.  8.  176-185,  28  L.  390,  COVELL  ▼.  HEYMAN. 

Syl.  2  (X,  792).     Property  attached — Interference  by  other  co 
Approved  in  Fountain  v.  624  Pieces  of  Timber,  140  Fed.  3M. 

ing  rule;  In  re  Mertens,  131  Fed.  515,  where  bankrupt's  trusti 


poBacssion  of  property  in  bands  of  bankrupt  at  tirao  of  petition,  antl 
teller  to  bankrupt  did  not  elect  to  rescind  for  fraud  till  after  proceedings, 
trustee  not  liable  to  Wm  for  converaion;  Beardslee  v.  Ingraham,  183^ 
N.  Y.  418,  76  N.  E,  477,  where  federal  court  iaaued  attachment  for 
corporation  *s  property,  which  was  filed  in  office  of  clerk  of  district 
where  property  located,  state  court  in  which  suit  to  dissolve  corporation 
filed  could  not  enjoin  marshal  from  selling  property  on  execution; 
French  v.  White,  78  Vt.  96,  62  Atl.  36,  2  L.  R.  A.  (N.  S.)  804,  property 
vesting  in  bankruptcy  tniatee  is  not  attachable  in  state  court. 

8yL  4  (X,  794).     Conflictiog  etate  and  federal  jurisdiction. 

Approved  in  Security  Trust  Co.  v.  Union  Trust  Co,,  130  Fed.  SOIJ^ 
federal  court  refuses  to  enforce  lien  on  rolling  stock,  wbere  state  court 
has  nppoioteti  receiver  on  foreclosure  and  ordered  aale;  Guaranty  Trust 
Co.  V.  North  Chicago  St,  R,  Co.,  130  Fed,  807,  65  C.  C,  ^.  65,  pendency 
of  federal  creditor's  snit  against  railroad  for  which  receiver  appointed^ 
but  which  road  is  operated  under  lease  by  receiver  of  lessee,  does  not 
exclude  state  suit  by  stockholders  to  enjoin  delivery  of  amended  lease. 

Ill  U.  8.  185  190,  £8  L.  395,  ROSENTHAL  v,  WALKER. 

6yL  1    (X,  795).     Limitations — Bankruptcy — Fraudulent  transfer. 

Approved  in  New  England  Ins.  Co.  v.  Swain,  100  Md,  574,  60  Atl. 
472,  in  action  against  insurance  company  for  damages  for  fraudulent 
conduct  of  agent,  it  is  for  jury  to  say  whether  plaintiff  sued  within 
three  years  after  he  could  with  reasonable  diligence  have  discovered 
fraud;  Mullen  v.  Walton,  142  Ala.  173,  39  So.  09,  where  testator  created 
trust  in  favor  of  minor  child,  appointing  widow  as  trustee,  and  later 
widow  wrote  child  she  had  lost  money  left  to  child  and  would  leave  it 
her  property,  child  could  maintain  bill  against  widow  *s  administrator  for 
settlement  of  trust;  dissenting  opinion  in  Atchison  etc.  Ry.  Co,  v.  Grain 
Co.,  68  Kan.  597,  75  Pac.  1055,  majority  holding  avermeot  in  action  for 
violation  of  agreement  against  discriminations,  that  defendant  succeeded 
in  concealing  fact  of  diacriminatioDs  until  eighteen  months  prior  to  Buit,. 
does  not  suapeud  limitations;  disseuting  opinion  in  Batieb  v.  Millers 
Mut  Fire  Ina,  Co.,  131  Mich.  284,  91  N.  W.  161,  majority  holding  where 
insured  writes  insurer  that  he  has  taken  out  additional  insurance  and  that 
if  it  conflicts  with  policy  to  advise  him^  and  insurer  does  not  answer,  he 
ia  estopped  to  avoid  policy. 

SyL  4  (X,  796).     Presumption  for  mailing  of  letter. 

Approved  in  Davidson  8.  8.  Co,  v.  United  States,  142  Fed.  318,  apply- 
ing rule  to  mailing  of  marine  notice;  Christensen  Engineering  etc.  Co, 
V.  Westinghouae  Air-brake  Co.,  135  Fed.  777,  68  C.  C.  A.  476,  upholding 
sufficiency  of  service  by  mail  of  injunction  against  infringement  of 
patent;  Sherrod  y.  Farmers'  etc.  Ins.  Assn.,  139  N.  C.  169,  51  8.  B, 
911,  where  insurer  shows  notice  of  assessment  mailed,  properly  addressed 
and  stamped,  law  presumes  its  receipt. 


Ill  U.  8.  216-242  Notes  on  U.  8.  Eeports. 

Ill  U.  8.  216-223,  28  L.  406,  BURLEY  v.  GERMAN- AMEB.  BA! 

Syl.  2  (X,  798).    Answer — Denial  of  allegations. 

Distinguished  in  Berry  v.  Barton,  12  OkL  238,  71  Pac.  1080,  «6 
A.  513,  where  note  payable  to  person  named  or  order  is  not  paid,  a 
denying  payee  who  sues  thereon  is  owner  and  alleging  he  is  not  real 
in  interest,  states  no  defense. 

(X,  798.)  Miscellaneous.  Cited  in  Bishop  Co.  t.  SheUiorsi 
Fed.  646,  upholding,  under  Virginia  practice,  declaration  allegi 
one  count  separate  acts  of  negligence,  either  one  of  which  is  sol 
basis  for  action. 

Ill  U.  8.  228-242,  28  L.  410,  HAYE8  t.  MICHIGAN  CENT.  B.  B 
8yL  2  (X,  799).  Ordinance  granting  right  of  way. 
Approved  in-Heidt  ▼.  8outhem  Tel.  Co.,  122  Ga.  480,  50  8.  I 
ordinance  granting  telephone  franchise  requiring  space  of  ihret 
where  wires  cross  electric  light  wire,  and  imposing  cost  of  es 
of  raising  or  lowering  wires  and  placing  guards  on  eompany 
latest  construction,  imposes  duty  of  placing  guards  on  latter. 

Distinguished  in  8eymour  v.  Union  8tockyard8  Co.,  224  HI.  51 
N.  E.  951,  upholding  exclusion  of  city  ordinance  in  action  for  ii 
to  child  by  train  where  it  was  attracted  to  right  of  way  by  clay 
thereon. 

8yL  3  (X,  799).    Ordinance  regulating  railroad  operation. 

Approved  in  Shellaberger  v.  Fisher,  143  Fed.  939,  absence  of  op 
for  automatic  elevator  in  city  where  duty  to  employ  operator  in 
by  ordinance  is  actionable  where  child  injured. 

Distinguished  in  Clemans  v.  Chicago  etc.  Ry.  Co.,  128  Iowa,  39 
N.  W.  432,  city  railroad  speed  ordinance  is  inapplicable  in  fa^ 
trespasser  injured  by  train  within  city  limits;  Memphis  St.  Ry. 
Haynes,  112  Tenn.  720,  81  S.  W.  375,  holding  failure  to  com'ph 
ordinance  requiring  street-car  men  to  keep  vigilant  lookout  a 
stop  on  first  appearance  of  danger,  not  negligence  per  se;  din 
opinion  in  Sluder  v.  St.  Louis  Transit  Co.,  189  Mo.  166,  167,  88 
663,  664,  majority  holding  breach  of  city  ordinance  requiring  mot 
to  keep  vigilant  watch  for  vehicles,  and  to  stop  on  first  appearaj 
danger,  is  negligence. 

Syl.  5  (X,  800).    Neglige::ce  of  railroad — Proximate  cause. 

Approved  in  Shellaberger  v.  Fisher,  143  Fed.  941,  applying  rule 
city  ordinance  imposed  duty  of  employing  elevator  operator  and 
injured  by  automatic  elevator;  Shugart  v.  Atlanta  etc  By.,  133 
510.  66  C.  C.  A.  379,  where  derailment  of  engine  on  which  pi 
working  would  not  have  happened  but  for  defects  in  track,  w 
defects  were  proximate  cause  is  for  jury,  though  speed  of  train 
have  contributed  to  accident;  Meisner  v.  City  of  Dillon,  29  Moni 
74  Pac  131,  city  is  liable  where  horse  becoming  frightened  eoi 


contact  with  defect  in  itreet  negligently  left  unrepaired-    See  113  Am. 
8t  Bep.  988,  note. 

Ill  TJ,  a  242-252,  28  L,  415,  TEAL  v.  WALKEB. 

Syl,  1  {Xf  801).  Answer  »9  waiFing  erroneoua  overruling  of  de- 
murrer, 

ApproTed  in  WiUiamaon  v.  Liverpool  etc.  In*.  Co.f  141  Fed,  58,  where 
motion  to  Btrike  out  portion  of  petitioo  erroneoualy  sustained,  error  not 
waived  hj  filing  amended  petition  omitting  parta  Btricken  out. 

Byh  2   (^,  802),     Absolute  deed  as  mortgage. 

Approved  in  Weiseham  v,  Hocker^  7  OkL  253,  54  Pae.  465^  following 
m]e. 

Ill  U.  8.  252  263,  28  U  419,  BORS  ¥.  PBESTON. 

SjL  2   (X,  804).     Federal  juriadiction  must  afRrmatively  appear. 

Approved  in  EdeletGin  t.  United  Statea,  140  Fed,  639,  where  after 
debtor  adjudged  bankrupt  he  applied  for  discharge^  adjudication  not 
collaterallj  attackable  in  proceeding  against  bankrupt  for  takiug  false 
oath,  for  defectfl  in  petition ;  Dodd  v.  LouiaviUe  Bridge  Co.,  130  Fed.  193, 
denying  removability  of  suit  against  corporation  formed  by  cooBolidation 
of  corpora tions  of  several  states, 

Syl  3  (X,  804),  Eicliisivenesi  of  supreme  court 'i  juriBdiction — 
Consuls, 

Approved  in  Higgins  v.  Tax  Assessora  of  Fawtneket,  27  B,  L  408, 
63  Atl,  37,  Practice  Act  1905,  p.  4,  |  12,  giving  superior  court  juris- 
diction to  issue  extraordinary  writs,  does  not  violate  Const,  Amend,, 
art,  12,  giving  supreme  court  power  to  iaaue  prerogative  writs, 

111  U.  8.  264^276,  28  L.  423,  LOVELL  ▼.  ST.  LOUIS  MTJT.  LIFE  INS, 
CO. 

Syl,  4  (X,  805),    Diasolution  of  corporation. 

Approved  in  In  re  Imperial  Brewing  Co.,  143  Fed.  582,  adjudication 
in  bankruptcy  is  not  repudiation  by  bankrupt  of  contract  to  porcbase 
products  during  term  of  years  so  as  to  give  seller  right  to  prove  dam- 
ages against  estate  where  time  of  performance  has  not  arrived;  Mutual 
etc.  Life  Assn.  v,  Ferrenbach,  144  Fed,  343,  340,  347,  where  policy 
wrongfully  canceled  for  nonpayment  of  assessments,  and  pending  action 
plaintiff  died,  damages  are  amount  of  policy  less  cost  of  carrying  it  to 
maturity;  Summers  v.  Mutual  Life  Ins,  Co.,  12  Wyo,  390,  109  Am, 
St,  Eep,  1005,  75  Pac,  942,  66  L,  R,  A.  812,  where  plaintiff  gave  note 
for  which  insurer  was  to  execute  policy  within  stated  time^  and  insurer 
received  proceeds  of  note  but  failed  to  deliver  policy,  insured  may 
recover  money  advanced. 

Limited   in  Vette  v.   Evans,   111   Mo,   595,   88  S.   W.   506,   where  in- 
furance  company  sold  assets  some  time  after  issuance  of  policy,  insured 
7i 
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relieved  from  liabilitj  on  premium  note  onlj  to  extent  of  Hhat 

surance  for  time  subsequent  to  transfer. 

Syl.  5  (X,  805).  Prevention  of  performance  of  executory  eont 
Approved  in  Barker  etc.  Lumber  Co.  ▼.  Edward  Hinea  L.  O 
Fed.  308,  construing  contract  for  sawing  logs;  Coolej  t.  Mos 
Ga.  709,  51  8.  £.  626,  where  land  owner  agrees  to  sell  certain  k 
deed  not  to  be  made  till  other  land  sold,  and  lot  sold  before  othei 
action  for  breach  maintainable  though  other  land  not  sold;  Mer 
Northwestern  Nat.  Life  Ins.  Co.,  124  Wis.  226,  109  Am.  8t  Bei 
102  N.  W.  594,  where  insurer  wrongfully  forfeited  policy,  bene 
may,  during  insured's  life,  recover  value  of  policy  at  time  of  fori 

111  U.  S.  276-293,  28  L.  427,  BECTOE  v.  GIBBON. 

Syl.  1   (X,  806).     Estoppel  to  deny  landlord's  title. 

Approved  in  Harvin  v.  Blackman,  112  La.  31,  36  So.  215,  fol 
rule;  Hagar  v.  Wikoff,  2  Okl.  588,  39  Pac.  283,  applying  rale  U 
of  townsite  lot. 

8yl.  2  (X,  806).    Trespasser  on  public  lands. 

Approved  in  Downman  v.  8aunders,  3  Okl.  234,  41  Pae.  107,  oi 
forcibly  enters  into  the  possession  of  another  on  townsite  and  ejec 
cannot  defeat  prior  settler  because  of  meagemess  of  improve) 
Knepper  v.  Sands,  194  U.  8.  485,  48  L.  1086,  24  8up.  Ct.  744,  arg 

Syl.  4  (X,  806).     Conclusiveness  of  land  decision. 

Approved  in  McDonald  v.  Union  P.  B.  Co.,  70  Neb.  350,  97 
441,  denying  jurisdiction  to  compel  conveyance  of  homestead  la 
one  denied  privilege  of  entry  by  Land  Department;  Twine  ▼. 
2  Okl.  254,  37  Pac.  1098,  refusing  to  review  decision  of  to 
trustees;  Smith  v.  Townsend,  1  Okl.  122,  29  Pac.  82,  where  land  c 
draw  legal  conclusion  from  known  facts  and  issue  patent,  eqoit 
entertain  suit  to  decree  patentee  a  trustee  and  to  compel  conveys 
legal  title. 

Syl.  5  (X,  806).     Legal  as  trustee  for  equitable  owner. 

Approved  in  Brown  v.  Parker,  2  Okl.  266,  39  Pac.  569,  fol 
rule;  Thompson  v.  Ferry,  6  Ariz.  307,  56  Pac.  743,  where  cotf 
mortgage  foreclosed  and  premises  bought  by  mortgagee,  who  sold  i 
to  grantee,  who  relocated  same  and  obtained  patent  and  sold 
other  cotenants  estopped  from  claiming  interest  after  ten  years. 

Ill  U.  S.  293-313,  28  L.   433,  COCHRANE  v.   BADISCHE  A: 
ETC.  FABRIK. 

Syl.  5  (X,  807).    Process  patent. 

Approved  in  Victor  Talk.  Mach.  Co.  t.  American  Graph.  C< 
Fed.  192,  limiting  Berliner  patent  No.  548,623.  for  duplicate 
records  and  method  of  making  same;  Societe  Fabriques  v.  Li 
135  Fed.  103,  Baur  patent  No.  451,847,  for  artificial  musk,  is  r 
view  of  disclaimer  of  process  of  patent  No.  416,710    to 


American  Tub©  Wki,  v.  Bri<3g€water  Iron  Co,,  132  Fed.   17,  65  C*  C. 

A.  636,  holding  Adams  patent  No.  24|915,  for  cast  copper  tubes, 
antidpatod. 

Ill  IT,  a  313-319,  28  L.  440,  ARMOUR  v.  HAHN. 

Syl,  1  (X,  S08).     Master — Providing  safe  place  to  work. 

Approved  in  Gans  Salvage  Co,  v.  Bymes,  102  Md.  244,  62  Atl,  157, 
master  not  liable  for  injuries  to  wrecker  where  brick  shaft  left  atamling 
after  burning  of  building  was  apparently  safej  Ziegcnmeyer  v.  Goetz 
Lime  etc.  Co.,  113  Mo.  App,  336,  88  S.  W.  141,  where  senmnt  em- 
ployed in  quarry  knew  of  danger  from  falling  rocks  and  on  being 
warned  stepped  into  known  defective  chimney  and  was  injured  by  fall- 
ing rock,  master  not  liable;  Smith  v,  Hecla  Min.  Co.,  38  Wash.  461, 
80  Pac.  781,  master  not  liable  for  injuries  to  mine  laborer  engaged 
in  removing  rock  thrown  down  in  blasting;  Cully  v.  Northern  Pac.  Ry. 
Co.,  35  Wash.  247,  77  Pac.  203,  applying  principle  where  railroad 
workman  employed  in  taking  gravel  from  bank  and  loading  it  on  ear»; 
Kalte  V.  Wlaconsin  Central  Ry.  Co.,  121  Wis.  514,  99  N.  W,  221,  rail- 
road not  liable  for  injuries  to  engineer  running  engine  on  to  known 
burning  bridge,  though  other  employees  failed  to  put  out  signals. 

Distinguished  in  Chambers  v,  American  Tin  Plate  Co.,  129  Fed.  562, 
M  C,  C.  A.  129,  building  contractor  employing  bosa  carpenter  to  build 
scaffold  for  bricklayers  is  liable  for  injury  to  bricklayer  by  negligent 
construction;  Kigsby  v.  Oil  Well  Supply  Co.,  115  Mo.  App.  319,  91  8. 
W,  466,  master  liable  to  servant  injured  by  falling  of  pile  of  planks 
piled  negligently  by  other  servants. 

8yL  2  (X,  808),     Negligence  of  fellow-servant— Defective  appliance. 

Approved  in  American  Bridge  Co,  v.  Seeds,  144  Fed.  613,  master 
not  liable  for  injurtes  to  servant  where  false  work  for  rebuilding  bridge 
constructed  with  uncovered  siiaces  and  servant  was  knocked  off  by  crane 
because  of  inopportune  signal  of  foreman;  Deye  v.  Lotlge  etc.  Tool  Co., 
137  Fed.  484,  70  C.  C.  A,  64,  company  piling  up,  under  direction  of 
foreman,  lathe  beds  until  wanted  not  liable  for  injuries  to  servant  by 
slipping  of  casting  on  account  of  negligence  in  piling;  Galow  v.  Chicago 
etc.  Ry.  Co.,  131  Fed.  243,  65  C.  C.  A,  507,  where  plank  partition  erecteii 
by  workmen  to  separate  stone  and  sand  dnmpeti  under  trestle  in  making 
concrete,  broke,  roaster  not  liable  for  injury  to  servant;  Southern  In- 
diana Ey.  Co.  V.  Harrcll,  161  Ind.  698,  68  N.  E.  265,  63  L.  R.  A.  460, 
where  railroad  bridge  workman  sat  down  during  temporary  respite  from 
work  and  was  injured  by  rock  being  negligpntly  raised  by  derrick,  master 
not  liable;   Meehan  v.  St.  Louis  etc.   H.  R.  Co.,  114  Mo.  App.  403,   90 

B.  W.  104,  master  not  liable  to  servant  injured  in  laying  railroad  track 
because  of  looseness  of  track;  Herbert  v,  Wiggins  Ferry  Co..  107  Mo, 
App.  300,  80  8.  W.  981,  master  not  liable  for  injuries  to  servant  where 
one  of  them  selected  wora  rope  to  hold  wheel  which  they  were  dij* 
mantling. 
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Distinguished  in  McGill  t.  Soutbem  Pae.  Co.,  4  Aiis.  124,  : 
822,  section  foreman  is  not  fellow-servant  of  conductor  of  woi 
on  which  he  is  carri^  to  work. 

Ill  U.  S.  335-346,  28  L.  447,  MOULOB  t.  AMEBICAN  LIFE  E 

Sjh  8  (X,  810).    Insurance — Statement  in  application  as  warrs 

Approved  in  Doll  t.  Equitable  Life  Assur.   Bocietj,  188  Fi 

representations  in  application  as  to  insured's  familj  history  as 

sumption  and  as  to  his  health  history  are  warranties. 

SyL  4  (X,  810).    Insurance  policy  construed  against  Insorer. 

Approved  in  Mutual  Beserve  Ins.  Ck>.  t.  Dobler,  187  Fed.  55< 
C.  A.  134,  where  insured  stated  in  application  that  he  had  i 
suited  physician  for  years,  fact  that  physician  friend  had  exami] 
on  physician's  own  initiative  without  cost  does  not  show  answer 
O'Connor  v.  Grand  Lodge  A.  O.  U.  W.,  146  GaL  491,  80  P) 
holding  literal  truthfulness  of  answers  in  medical  examination  f< 
bership  in  benefit  society  not  required;  German- American  Ina 
Teagley,  163  Ind.  659,  71  N.  K  900,  applying  rule  where  fin 
provided  for  avoidance  in  case  of  encumbrances,  agent  m 
premiums  with  knowledge  of  mortgage  waives  forfeiture;  Ofl 
Brotherhood  of  American  Teomen,  109  Mo.  App.  75,  83  8.  W. 
representation  in  application  must  be  material  to  avoid  risk; 
Nat.  Bank  v.  Fidelity  etc.  Co.,  14  OkL  640,  79  Pac.  103,  eoi 
statements  in  application  for  fidelity  insurance  not  to  be  wai 
Woodmen  of  the  World  v.  Gilliland,  11  Okl.  404,  67  Pae.  4! 
struing  provision  as  to  intemperate  use  of  drugs;  Tucker  t. 
Fire  Ins.  Co.,  58  W.  Ya.  36,  51  S.  E.  88,  provision  in  policy 
ventory  at  least  once  a  year  gives  assured  one  year  from  date  o 
to  take  inventory  though  policy  runs' one  year  only;  dissenting 
in  Atlas  Red.  Co.  v.  New  Zealand  Ins.  Co.,  138  Fed.  511,  majoi 
struing  'Moss  payable"  indorsement  on  insurance  policy. 

Distinguished  in  Mutual  Life  Ins.  Co.  v.  Arhelger,  4  Aria.  2 
36  Pac.  896,  answers  of  insurance  applicant  that  he  has  not  c 
physician  since  childhood,  and  does  not  remember  name,  are  wa 

Sjl.  5  (X,  812).     Insurance  policy  controls  application. 

Approved  in  Brignac  v.  Pacific  Mutual  Life  Ins.  Co.,  112 
587,  36  So.  599,  66  L.  B.  A.  322,  and  Logan  v.  Provident  eU 
anco  Society,  57  W.  Va.  388,  393,  50  S.  E.  530,  533,  both  foUowi 
Supreme  Conclave  t.  Wood,  120  Ga.  336,  47  S.  E.  941,  wher«  ap 
covenants  truth  of  statements  to  medical  examiner,  and  they  s 
part  of  contract,  policy  cannot  be  avoided  for  &laity  thereof  on 
are  material  and  change  risk;  Aetna  Life  Ins.  Co.  t.  F^*»1if 
Neb.  292,  94  N.  W.  132,  statement  signed  by  assured  at  agent  V 
tp  obtain  revival  of  policy  as  to  health  is  representation  mera^. 


Ill  U.  S.  347-350,  28  L.  451,  UNITED  STATES  r.  CARPENTEB* 
SyL  1  (X,  812),    Withdrawal  of  Indian  landfi  by  treaty. 
Approved  in   Wintera   v.   United   States^   143   Fed.   748,   grantees   of 
lands    outside  of   Ft«    Belknap    Indian   reservation    did   not   acquire   ex- 
clusive rigbts  to  waters  af  Milk  river  for  irrigation  under  desert  laad 
act  aa  against  Indians. 

Ill  U.  S.  350-356,  28  L.  452,  CHAMBERS  v.  HARRINGTON. 

SyL  1  (X,  813) «    Jurisdiction — Cont^est  over  mining  claim. 

Approved  ia  Nome- Si  no  ok  Co*  t,  Simpson,  1  Alaska,  584,  adverse 
suit  by  applicant  for  mining  patent  is  majntainable  in  district  court  of 
Alaska;  Nome-Sinook  Co.  ▼.  Simpson,  1  Alaska,  583,  municipal  cor- 
poration, though  not  adverse  claimant  in  land  office  proceedings,  may 
intervene  in  suit  against  adverse  claimant  by  applicant  for  patent  and 
protect  ita  property  within  location  by  showing  neither  complied  wiifa 
law. 

Syl.  3   (X,  813),     Assessment  work  by  co-owners  of  several  claims. 
Distinguished  in  Hain  v.  Mattes,  34  Colo,  352,  353,  83  Pac.  129,  130, 
work  done  in  tunnel  may  be  applied  as  work  en  mining  location  though 
person  working  does  not  own  continuous  strip  from  portal  to  location. 

Ill  U.  S.  356,  357,  28  L.  454,  EILEES  ▼.  BOATMAN. 

SyL  1  (X,  814),    Sufficiency  of  notice  of  location  question  of  fact. 

Approved  in  Price  v,  Melntoshj  1  Alaska,  301,  where  junior  locator 
attempts  to  relocate  excess  in  area  in  placer  claim,  be  must  locate  some 
portion  of  eiceas  not  actually  occupied  by  senior  locator;  Redilen  v. 
Harlan,  2  Alaska,  407,  and  Bulette  t.  Dodge,  2  Alaska,  431,  both 
arguendo* 

SyL  2  (X,  814),    Coneluaiveness  of  territorial  court *b  findings. 
Distinguished  in  De  La  Rama  v,  De  La  Rama,  liOl  U.  S.  309,  50  L. 
767,   26   Sup.   Ct.   485,  revit^wing  sufficiency  of   evidence  in  divorce   on 
appeal  from  Philippine  supreme  court  taken  under  Act  of  July  1^  1903, 
§  10. 

Ill  U,  S.  358-361,  28  L.  455,  HOUSTON  ETC  BY.  v.  SHIRLEY. 

SyL  3  (X,  815),    Removal  where  trustees  substituted. 

Approved  in  Nash  v.  MeNanmra,  145  Fed,  543,  parties  brought  in 
by  cross-complaint  alleging  they  claim  interest,  who  file  complaint  alleg- 
ing succession  to  rights  of  plaintiff,  cannot  remove  as  defendants. 

Ill  U.  S.  363-373,  28  L.  457,  BLAIE  v.  CUMING  COUNTY. 

SyL  2  (X,  815),     County  bonds  signed  by  chairman  and  clerk. 

Approved  in  Potter  v,  Lainbart,  44  Fla»  659,  33  So.  255,  upholding 
county  bonds  signed  by  cbairnmn  of  county  commissioners,  attested  by 
clerk  and  countersigned  by  county  treasurer,  and  reciting  they  are 
county    bonda^    dissenting   opinion   in    Wright    v.    East   Riverside   Irr, 
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Dlst,  138  Fed.  326,  majority  holding  where  coupons  on  bonds  issued 
under  Cal.  St.  1887,  p.  35,  §  35,  were  signed  bj  predecessor  of  secretary 
in  office  when  deliYcred,  they  were  Toid. 

Ill  U.  8.  379389,  28  L.  462,  MANSFIELD  ETC.  BY.  ▼.  SWAN. 

SyL  1  (X,  816).    Bemoval — Citizen  of  territory. 

Approved  in  Kansas  City  etc.  By.  Co.  y.  McGinty,  76  Ark.  362,  88  8. 
W.  1003,  action  for  death  by  wrongful  act  of  citizen  of  Indian  Terri- 
tory against  citizen  of  state  is  not  removable. 

SyL  3  (X,  816).    Diverse  citizenship  must  appear  in  record. 

Approved  in  Southern  By.  Co.  ▼.  Thomason,  146  Fed.  974,  contro- 
versy partly  between  citizens  of  same  state  is  not  removable  for  local 
prejudice;  International  etc.  B.  Co.  v.  Hoyle,  149  Fed.  182,  where  action 
against  two  joint  defendants  is  removed,  it  may  be  remanded  at  instance 
of  any  party  where  it  is  not  removable  for  want  of  separable  contro- 
versy; Utah-Nevada  Co.  v.  De  Lamar,  133  Fed.  121,  66  C.  C.  A.  179, 
assignee  of  oral  contract  cannot*  sue  in  federal  court  to  recover  money 
due  thereon  where  assignor  could  not  sue  therein. 

SyL  4  (X,  817).    Beversal  sua  sponte — Citizenship. 

Approved  in  Minnesota  v.  Northern  Securities  Co.,  194  U.  S.  63,  48  L. 
877,  24  Sup.  Ct.  598,  Perez  v.  Fermandez,  202  U.  S.  100,  50  L.  949, 
26  Sup.  Ct.  561,  and  Kansas  City  etc.  By.  Co.  v.  Prunty,  133  Fed.  15, 
66  C.  C.  A.  163,  all  following  rule;  Kentucky  v.  Powers,  201  U.  8.  35, 
50  L.  649,  26  Sup.  Ct.  387,  nonrecognition  by  state  courts  of  pardon 
pleaded  in  bar  does  not  make  removable  cause  under  Bev.  St.,  §  641; 
Thomas  v.  Ohio  State  University  Trustees,  195  U.  S.  211,  49  L.  164,  25 
Sup.  Ct.  24,  denying  sufficiency  of  allegation  of  citizenship  of  Ouio 
university  trustees  where  statute  creating  board  did  not  confer  corporate 
powers  on  it;  Utah-Nevada  Co.  v.  De  Lamar,  133  Fed.  117,  66  C.  C.  A. 
179,  objection  to  circuit  court's  jurisdiction  because  action  based  on 
assigned  contract  and  it  does  not  appear  assignor  could  sue  therein,  need 
not  appear  in  assignment  of  errors;  Myers  v.  Berry,  3  Okl.  617,  41 
Pac.  582,  denying  equity  jurisdiction  to  annul  final  action  of  townsite 
trustees. 

Syl.  6  (X,  818).     Costs  for  wrongful  removal. 

Approved  in  Kansas  City  etc.  Ry.  Co.  v.  Prunty,  133  Fed.  16,  66  C. 
C.  A.  163,  and  Knight  v.  Lutcher  etc  Lumber  Co.,  136  Fed.  406,  69 
C.  C.  A.  248,  both  following  rule. 

Syl.   7    (X,   818).     Costs  on  dismissal  of  appeal. 

Approved  in  Frye  v.  Miley,  54  W.  Va.  334,  46  S.  E.  139,  party  suing 
in  equity  court  having  no  jurisdiction  and  obtaining  decree  which  is  re- 
versed is  not  entitled  to  costs  in  appellate  court. 

Syl.  9  (X,  819).     Removal — Reversal  and  remand  with  costs. 
Approved  in  Alexander  v.  Crollott,  199  U.  S.  581,  50  L.  317,  2«  Sup. 
Ct.  161,  void  judgment  may  be  reversed  on  appeal;  Bhynt  t.  Manohester 


Assur.  Co,,  14  OkL  558,  78  Pac  559,  party  appealing  to  district  court 
from  probate  court  maj  question  former  court's  jurisdletion, 

111  U.  S.  389-395,  28  L.  468,  HORNBUCKLE  v.  STAPFOED. 

Syl.  2  (X,  819),     Judgments— Parol  to  show  issues. 

Approved  in  Security  Trust  Co.  v.  Bobb,  142  Fed.  84,  applyinif  rulo 
In  action  against  indemnitor  of  surety  and  forthcoming  replevin  boud« 

111  U.  8.  395-400,  28  L.  46%  GAINES  v.  MILLEE, 

SyL  2  (S,  820).  Action — Money  received  for  other's  benefit 
Approved  in  Cosmopi>litan  Life  Ina.  Co,  v*  Koegel,  104  Va.  632^  53 
8,  E.  171,  beneficiary  in  benefit  certificate  after  death  of  member  may 
sue  one  who  agreed  with  society  to  pay  its  debts  in  consideration  of 
transfer  of  its  assets;  Langhorne  v.  McGhee,  103  Va.  283,  49  S.  E,  46, 
where  partner  executed  note  in  satisfaction  of  liability  on  firm  debt 
and  reduced  it  from  individual  estate,  trustee  for  payment  of  firm's 
debts,  who  paid  more  than  amount  due  on  notes,  could  recover  overplus 
from  payee. 

Distinguished  in  Boutbern  Pac,  R.  Co,  v.  United  States,  133  Pod* 
658,  66  C.  C.  A.  581,  upholdiDg  equity  jurisdiction  over  suit  by  United 
States  against  railroad,  its  mortgagees,  and  others  to  determine  rights 
to  lands  erroneously  patented  to  company  under  gront^  rights  of  bona 
fide  purchasers  and  accounting  from  company  for  lands  sold, 

SyL  3  (X,  820),     Equity— Adequacy  of  law,  remedy. 

Approved  in  Barrhent  v.  Snyder,  128  Wis.  425,  107  N,  W.  S20,  deny- 
ing equity  jurisdiction  where  plaintiflf  deeded  land  as  security  under 
agreement  for  reconveyance  on  pajment  of  loan  and  defentlant  wrong- 
fully sold  and  prayed  that  contract  be  declared  mortgage,  and  for  ac- 
counting for  difference   between  debt  and  price. 

Byl.  5  (X,  820) »    Judgment  presumed  paid  from  limitations. 

Approved  in  Chiler  v.  School  District,  103  Ho.  App.  246,  77  8.  W.  83, 
following  rule;  Cobb  v,  Houston,  117  Mo,  App,  655,  94  8.  W.  302, 
absence  of  judgment  debtor  from  state  does  not  affect  running  of  time 
in  favor  of  presumption  of  payment, 

(X,  820.)  Miscellaneous.  Cited  in  State  v.  Bradley,  193  Mo.  44,  91 
&.  W,  486,  where  attorneys  A^  B,  &  C  prosecuted  action  for  which  B 
collected  fee,  in  suit  by  A  against  B^  for  his  share,  C  not  necessary 
party. 

Ill  U,  8.  400  412,  28  L,  470,  CLAIBORNE  COUNTY  r.  BROOKS. 

SyL  1  (X,  820).     Issuance  of  commercial  paper  by  counties. 

Approved  in  Oklahoma  etc.  College  v.  Willis,  6  Okl.  599,  62  Pac.  923, 
40  L.  R.  A,  677,  agricultural  and  mechanical  college  cannot  be  sued; 
Luther  v.  Wheeler,  73  S.  C.  91,  93,  52  S.  E,  876,  877,  where  officers  of 
town  of  leas  than  one  thousand  inhabitants  under  resolution  give  no  to 
for  money  for  public  building,  holder  may  recover  amount  used  by  town 
though  note  void* 
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111  U.  8.  412-440,  28  L.  316,  SLIDELL  t.  GR 
SjL  4  (X,  823).  Treaty— Protection  of  titl 
Cited  in  Corkran  Oil  etc  Co.  ▼.  Arnaudet,  : 

arguendo. 

8jL  6  (X,  823).  &tate  grants  eonatmed  ag 
Approved  in  Blair  ▼.  Chicago,  201  XT.  8.  ^ 
Ct.  427,  eonstruing  Chicago  street  railway  f 
Water  Co.  ▼.  Knozrille,  200  U.  8.  34,  50  L 
municipal  grant  of  waterworks  franchise  does 
of  power  to  construct  own  waterworks. 

SyL  7  (X,  824).    Confirmation  of  land  gran 
Approved  in  Catron  ▼.  Laughlin,  11  N.  M.  6 
rule. 

Ill  U.  8.  449-472,  28  U  482,  AMES  ▼.  KAN8 
SyL  4  (X,  826).  Investment  of  inferior  eo 
Approved  in  Higgins  v.  Tax  Assessors  of  Pa 
AtL  37,  Practice  Act  1905,  p.  4,  f  12,  giving  i 
of  extraordinary  writs,  does  not  violate  Const 
supreme  court  power  to  issue  prerogative  wrj 

SyL  5  (X,  826).    Bepaoval  of  quo  warranto 

Approved  in  Southern  By.  Co.  ▼.  State,  165 

action  in  name  of  state  by  prosecuting  attoi 

recovery  of  statutory  penalties  is  not  removable 

111  U.  8.  472-477,  28  L.  491,  ALLEY  ▼.  NOT 
Sjl.  1  (X,  826).  Removal — Demurrer  as  trii 
Approved  in  Park  etc.  Co.  v.  Bruen,  139  Fed 
state  that  dismissal  was  on  merits  does  not  i 
cause  of  action,  without  examination  as  to  i 
merits;  Atlanta  etc.  Ry.  Co.  v.  Southern  By. 
C.  A.  601,  hearing  of  motion  to  dissolve  resti 
affidavits,  in  chambers,  does  not  preclude  removf 
32  Mont.  42,  79  Pac.  548,  submission  of  motio 
ings  is  trial  within  Code  Civ.  Proc,  |  1004 
dismissal  at  any  time  before  trial. 

(X,  826.)     Miscellaneous.     Cited  in  Morris  v 
to   practice   when  demurrer   sustained. 

Ill  U.  8.  479486,  28  L.  478,  ANDERSON  ▼.  P 
HOUSE  CO. 

SyL  3  (X,  828).    Pledgee's  liability  as  stoc 

Approved  in  Hulitt  v.  Ohio  Val.  Nat.  Bank, 

609,  where  defendant  holding  national   bank 

stock  to  be  transferred  on  books  to  employee  aJ 
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collected  from  estate  balance  of  debt  after  deducting  amount  iii(futB«U 
OA  note  aecured,  defendant  liable  for  assesstneot. 

Ill  TJ,  B.  486,  487,  £S  L,  481,  TEXAS  ETC.  K.  R.  CO,  ▼.  KIRS. 

Syl.  1  (X,  829).     Amendment  of  writ  of  error  wrongly  attested. 

Approved  in  Long  v.  Farmers*  State  Bank,  147  Fed.  362,  refusing  to 
dbmiss  writ  of  error  attested  by  judge  and  clerk  of  district  court, 

111  U.  S.  488  490,  28  L,  492,  TEXAS  ETC.  BY.  t.  MURPHY. 

Byl  I   (X,  829),    Eebearing  as  stay. 

Approved  in  Klein  w.  Southern  Pac.  Co.,  140  Fed.  214^  mere  filing  at 
motion  for  new  trial  in  due  time  without  order  of  court  does  not  carry 
matter  over  term. 

Ill  U.  B.  4^^505,  28  L.  496,  UNITED  STATES  v.  BRYANT. 

8yL  2  {X,  830),    Coats  bond  by  United  States. 

Distinguialied  in  United  States  v*  Choctaw  etc.  B.  R  Co.,  3  Okl,  454^ 
41  Pac.  746,  Rev.  St,  U.  S.,  |  1001,  relating  to  bond  for  costs  by 
United  States,  does  not  apply  to  case  brought  from  territorial  district 
court  to  supreme  court  of  teritory. 

Ill  U.  S.  505^522,  28  L.  498,  PACIFIC  B.  B.  v.  iOSSOURI  PAC.  B,  B, 

Syl.  2  (X,  830),     Demurrer  to  bill,  good  in  part. 

Approved  in  Hume  v.  Laurel  Hill  Cemetery,  142  Fed,  563,  holding 
void  ordinance  prohibiting  burials  withiii  entire  cotintyi  embracing  large 
tracts  of  unoccupied  land. 

Syl.  4    (X,  831),    Laches — Setting  aside  fraudulent  fore^jlosure^ 
Approved  in  Nelson  v,  Meehaa,  2  Alaska,  490,  judgment  obtained  by 

fraud  and  perjury  may  be  aet  aside  after  term  and  after  a^rmance  on 

appeal* 

Syl.  6,  (X,  831).     Federal  ancillary  jurisdiction — Citistenship, 

Approved  in  O'Connor  t,  O'Connor,  146  Fed.  997,  in  equity  suit  to 
set  aside  dismissal  of  law  action,  service  may  be  made  on  defemlants 
though  they  reside  out  of  district;  Hatcher  v.  Hendrie  etc.  Supply  Co., 
133  Fed,  270,  68  C.  C,  A«  19,  applying  rule  to  equity  suit  to  enforce 
attachment  lien  obtained  in  former  action^  and  to  subject  attached 
property  to  satisfaction  of  judgment;  Manning  v.  Bexdan,  132  Fed,  383, 
384,  385,  bill  in  federal  equity  court  to  enjoin  law  action  by  non- 
resident defendant  in  latter  against  plaintiff  and  nonresident  corpora- 
tion which  is  not  party  is  not  ancillary  bo  as  to  give  jurisdiction  over 
corporation  by  service  on  its  attorneys,  or  on  corporation  outaido  dis- 
trict; Hampton  Roads  By.  etc,  Co*  y,  Newport  News  etc  Elec.  Co.,  131 
Fed.  536,  federal  court  appointing  receiver  to  operate  railroad  for 
creditors  has  ancillary  jurisdiction  of  petition  by  receiver  to  restiain 
maintenance  of  gates  across  highway,  thereby  destroying  railroad '§  prop- 
erty,  irrespectiTd  of  citizenship. 
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111  U.  8.  542548,  28  L.  512,  SPINDLE  t.  SHBEYB. 

SjL   1    (X,  834).    Aflsigiunent   for  ereditora. 

Approved  in  In  n  Jersaj  Island  Packing  Co.,  138  Fed.  627,  2  L.  B. 
A.  (N.  S.)  560,  where  corpora tion  executed  trust  deeds  to  secure  debts 
not  due,  interest  remaining  in  grantor  passed  to  bankrupt^  trustee. 

Ill  U.  S.  556565,  28  L.  517,  CABBOLL  CO.  ▼.  SMITH. 

Syl.  1   (Z,  835).    Becitals  in  railroad  aid  bonds. 

Approved  in  Green  Co.  ▼.  Shortell,  119  Kj.  126,  75  8.  W.  254,  where 
countj  aid  bonds  contained  no  recitals  as  to  performance  of  preliminaries 
requisite  to  issuance,  eonn^  not  estopped  to  plead  noncompliance  with 
conditions. 

87I.  3  (X,  835).    Following  state  decisions. 

Approved  in  Great  Southern  ete.  Hotel  Co.  t.  Jones,  193  U.  8.  544, 
48  L.  785,  24  Sup.  Ct.  576,  upholding  Ohio  statutes  relating  to  me- 
chanics '  liens ;  Board  of  Commrs.  v.  Tollman,  145  Fed.  763,  where  at  time 
countj  bonds  issued  there  was  no  state  construction  of  constitutional 
provision  violated  bj  statute  under  which  bonds  issued,  holder  of 
coupons  entitled  to  federal  eourt's  independent  construction,  irrespective 
of  subsequent  state  decision;  Davis  t.  Commonwealth  Land  etc.  Co.,  141 
Fed.  717,  refusing  to  follow  state  decision  rendered  pending  several  suits 
involving  boundaries  where  some  of  them  had  been  decided  bj  federal 
court;  dissenting  opinion  in  United  States  Savings  k  L.  Co.  v.  Convent 
of  St.  Bose,  133  Fed.  360,  majority  holding  where  borrowing  stock- 
holder for  eight  jears  made  monthly  payments  in  accordance  with  con- 
tract, court  will  not  make  different  rule  for  application  of  payments 
because  stockholder  believed  different  application  should  be  made. 

Syl.  4  (X,  836).     Elections — Majority  of  voters. 

Approved  in  Cronly  v.  Tucson,  6  Ariz.  239,  56  Pac.  877,  applying  rule 
under  Act  Cong.  March  4,  1898,  authorizing  municipalities  to  issue 
bonds;  dissenting  opinion  in  Bice  v.  Palmer,  78  Ark.  450,  453,  96  S.  W. 
401,  403,  majority  holding  under  Kirby's  Dig.,  §  718,  majority  of 
electors  voting  at  election  and  not  on  proposition  required  to  pass  con- 
stitutional amendment. 

Distinguished  in  Knight  v.  Shelton,  134  Fed.  427,  431,  433,  under 
Arkansas  constitution,  approval  of  amendment  by  majority  of  electors 
voting  at  election  is  necessary  and  not  on  proposition. 

Ill  U.  S.  566-584,  28  L.  520,  COLT  v.  COLT. 

Syl.  1   (X,  837).    Collateral  attack  on  demurrer. 

Approved  in  Vicksburg  etc.  B.  E.  Co.  v.  Tibbs,  112  La.  58,  36  So. 
225,  where  by  consent  appeal  taken  by  administrator  was  dismissed,  fact 
that  administrator  was  discharged  before  dismissal  is  no  ground  for 
collateral  attack  on  dismissaL 
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111  U.  S,  5S4  597,  28  L.  527,  MOBILE  ETC.  B.  B.  CO.  r,  JUEEY. 

S^L  1  (X,  837).     Parol  to  vary  bill  of  latling. 

Approved  in  Lillard  v.  Kentuckj  Bistilleriea  etc,  Co-^  134  Fed.  183, 
€7  C,  C,  A.  74,  aa  to  admissibility  of  evidence  of  custom  to  explain 
written  contract. 

Syl.  2   (X,  837).     Parol  transportation  contract. 

Approved  in  Missouri  etc.  Rj.  Co.  v.  Patrick,  144  Fed.  633,  where  on 
delivery  of  goods  to  railroad  pJ  a  in  tiff  obtained  unaided  bill  of  lading, 
paper  was  evidence  of  contract  actually  made  in  absence  of  eontrary 
evidence. 

Syl  5    (X,  838).     Subrogation  of  insurer  paying  loss. 

Approved  in  H.  C.  Judd  &  Root  v.  New  York  etc,  Co.,  130  Fed.  992,  in 
action  by  insurer  who  has  paid  loaa  against  third  party,  its  own  declara- 
tions are  inadmissible  againat  right  of  insured;  Cuniiiogham  v.  Seaboard 
Air  Line  Ry.  Co.,  139  N,  C,  436,  51  S.  E,  1031,  2  U  It.  A,  (N.  S.)  921, 
where  insurer  in  fire  policy  pays  loss,  insurer  can  and  insured  cannot  sue 
one   Tea pon Bible   for   loss. 

Diatinguished  in  The  Livingstone,  130  Fed.  750,  65  C.  C.  A,  610, 
neither  abandonment  to  insurer  of  vessel  sunk  in  collision  nor  bill  ol  sale 
conveying  same   vests  right  of  action  against  vessel  in  fault. 

Syl  6  (X,  838).     Measure  of  damages — Goods  lost  in  transit 

Approved  in  Chesapeake  etc,  Ry*  Co.  v.  Stock,  104  Va.  104,  51  S.  E. 
163,  following  rule, 

Syl.  7   (X,  839),     General  exception— Charge  partly  good. 
'Approved  in  Ball  v.  United  States,  147  Fed.  43,  applying  rule  in  crim- 
inal case. 

Ill  U.  9.  597-604,  28  L.  534,  GIBBS  ETC.  MFG.  CO.  v.  BRUCKEB. 

Syl,  2  (X,  839).     Contract  made  on  Sunday  valid. 

Approved  io  Rodman  v.  Robinson,  134  N.  C,  513,  101  Am.  St.  Rep.  877, 
47  S.  E.  2S,  65  h.  R.  A.  682,  under  Code,  §  3782,  contract  entered  into 
on  Sunday  for  conveyance  of  land  ia  not  void. 

Ill  U.  S.  604-608,  28  L.  532,  PHILLIPS  v.  DETROIT, 
Syl*  1  (X,  839).  Patentable  novelty — Judicial  notice. 
Approved   in   Baker   v.   Duncombe   Mfg.   fV.,   146   Fed.    746,   holding 

void  Baker  patents  Noa.  726,812  and  736,346,   for  process  of  treating 

leofFee. 

Ill  U.  8.  609-612,  28  L.  540,  CARVER  v.  TJXITEB  STATES. 

SyL  1   (X,  840),     Eecovery  back  of  fine  paid. 

Approved  in  Houtz  v.  Board  of  Commra.,  11  Wyo.  182,  70  Pac.  847, 
where  one  brought  before  justice  of  peace  was  fined,  and  paid  fine,  pay- 
ment not  tinder  duresSj  though  justice  bad  no  Jurisdiction  save  as  exam- 
ining  magistrate. 
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111  U.  8.  612-624,  28  L.  536,  GONNECTICUT  MUT.  LIFE  INS.  CO.  ▼• 
LATHROP. 
SjL  2  (Z,  841).    Opinions  of  nonexpert  witnesses. 
Approved  in  Watts  ▼.  Bute,  M  Md.  37,  57  AtL  545,  following  nda. 

8jL  8  (X,  841).    Inssnitj — Opinion  of  nonexperts. 

Approved  in  Orimshaw  t.  Kent,  67  Kan.  466,  73  Pae.  93,  applying 
rnle  in  soit  where  mental  eapaeitj  of  one  to  enter  into  contract  in  issue; 
State  T.  Ljons,  118  La.  979,  87  So.  897,  in  mnrder  prosecution  where 
defense  is  insanitj,  opinions  of  nonexpert  to  prove  sanitj  are  inad- 
missibie  in  rebuttal;  Pattee  t.  Whitcomb,  72  N.  H.  251,  56  AtL  461,  on 
issue  as  to  whether  testator  was  unduly  influenced  bj  wife  to  execute 
will,  Sfidenee  of  his  susceptibility  to  her  influence  was  competent. 

Ill  U.  B.  624-640,  28  L.  642,  BOBB  ▼.  CONNOLLY. 

ByL  1  (Zy  842).    Extradition  agent  as  officer. 

Cited  in  Ex  parte  Biggins,  134  Fed.  412,  arguendo.  Bee  112  Am. 
St  Bep.  142,  note. 

SyL  2  (X,  842).    Courts  must  protect  federal  rights. 
Approved  in  New  Jersey  v.  Corrigan,  139  Fed.  765,  remanding  indict- 
ment found  by  grand  jury  sworn  prior  to  offense. 

Syl.  4  (Z,  843).    Jurisdiction  to  determine  legality  of  restraint. 
Approved  in  In  re  Kopel,  148  Fed.  506,  federal  court  may  entertaia 
petition  for  habeas  corpus  though  state  court  has  denied  writ. 

Ill  U.  8.  640-675,  28  L.  547,  JOHNSON  ▼.  WATEBa 
Syl.  3  (X,  842).  Equitable  relief  against  fraudulent  judgment. 
Approved  in  McDaniel  v.  Traylor,  196  U.  S.  420,  49  L.  536,  25  Sup.  Ct. 
369,  upholding  circuit  court's  jurisdiction  of  suit  to  set  aside  probate 
court's  judgment  against  intestate's  estate  which  is  lien  on  property; 
Froebrich  v.  Lane,  45  Or.  21,  106  Am.  St.  Bep.  634,  76  Pac  353,  equity 
court  may  set  aside  county  court's  decree  settling  administrator's  final 
account,  procured  by  fraud ;  Brock  v.  Kirkpatrick,  72  S.  C.  501,  52  S.  E. 
596,  judgment  on  note  against  administrator  acknowledged  on  final 
account  and  enrolled  in  probate  court,  and  execution  issued  thereon, 
is  prima  facie  evidence  in  suit  by  creditor  to  subject  lands  of  devisees  to 
payment  without  production  of  note.    See  106  Am.  St  Bep.  642,  note. 

Ill  U.  S.  676-684,  28  L.  565,  HENNEQUIN  v.  CLEWa 
Syl.  1  (X,  845).     Bankruptcy — Debts  created  1^  fraud. 
See  98  Am.  St.  Bep.  597,  note. 

Distinguished  in  Tinker  v.  Colwell,  193  U.  8.  488,  48  L.  761,  24  Sup. 
Ct.  505,  judgment  for  damages  for  criminal  conversation  is  exeepWI 
from  operation  of  discharge  by  Bankr.  Act,  {  17,  subd.  2, 
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ByL  3  (X,  846)*     BaDkruptcy — Fiduciary  debts. 

Approved  in  Crawford  v.  Burke,  195  U.  S.  189,  49  L.  152,  25  Sup. 
Ct  9,  claim  arifiing  out  of  converflioo  by  brokers  of  shares  purcbascd 
and  beld  by  tbem  on  customer's  account,  is  probable  under  Bankr.  Act, 
S  63a  J  Barrett  v.  Prince,  143  Fed,  304,  releasing  on  habeas  corpus  bank- 
rupt held  under  capias  in  action  to  recover  value  of  property  embezzled 
where  embezzlement  not  shown  to  bave  been  committed  while  actiBg 
in  fiduciary  capacity;  In  re  Harper,  133  Fed.  974,  under  Bankr.  Act, 
189S,  I  17,  cL  4,  officers  of  private  corporations  are  not  discharged  from 
debts  created  by  fraud  j  Reeves  v.  McCracken,  69  N.  J,  Eq.  206,  60  Atl. 
33 3 f  debt  arising  out  of  implied  understanding  bad  on  canveyanee  by 
deed  absolute,  no  trust  beio^  expressly  declared^  not  excepted  from 
operation  of  bankruptcy  discbarge;  Crosby  v.  Miller,  25  R.  L  173,  175, 
55  AtL  328,  329,  discharge  in  bankruptcy  cancels  judgment  on  debt  in- 
curred by  broker  by  failure  to  return  to  customer  Becurities  deposited 
with  him  as  collateral  against  loss. 

Ill  0.  8.  684-700,  28  L,  559,  WILLIAMS  v.  MORGAK. 

8yl.  1  (X,  846).     Receivers — Order  fixing  compensation  appealable. 

Approved  in  Ruggles  v,  Patton^  143  Fed,  314,  315,  or^er  authorizing 
receiver  to  pay  himself  from  funds  in  his  hands  specific  sum  for  past 
services  is  appealable;  Dodge  v.  Norlin,  133  Fed.  365,  66  C,  C.  A.  425, 
judgment  of  bankruptcy  court  that  chattel  mortgage  on  bankrupt's 
property  is  voidable  by  trustee  is  final  appealable  decree. 

Distinguished  in  Heinze  v.  Butte  etc.  Min<  Co.,  129  Fed,  338,  64  C.  C,  A, 
15,  neither  order  of  circuit  court  approving  receiver's  monthly  reports, 
nor  one  directing  payment  of  his  expenses,  made  prior  to  final  account, 
is   appealable. 

Ill  IT.  8.  TOl-715,  28  L.  569,  HAGAE  v.  RECLAMATION  DIST. 

SyL  2  (X,  848),    Reclamation— Lands  beuefitod. 

Approved  in  Van  Cleve  v.  Passaic  Valley  Sewerage  Cammrs.,  71  N.  J. 
L.  227,  58  Atl.  588,  upholding  P.  L.  1903,  p.  777,  to  relieve  from  pollu- 
tion streams  within  Passaic  Valley  sewerage  district. 

8yl.  3   (X,  848).     Liens— Expense  of  reclaiming  swamps. 
8ee  102  Am.  St.  Rep.  832,  note. 

8yU  4   (X,  848),     Burden  of  cost  of  local  improvement. 

Approved  in  Voris  v,  Pittsburg  Plate  Glass  Co.,  165  Ind.  608,  70 
N.  E.  252,  Burns '  Rev.  St,  1894,  g  4290,  is  not  void  as  not  giving  owner 
of  back-lying  land  within  one  hundred  and  fifty  feet  of  street  improve- 
meDt  chance  to  be  heard  on  question  of  special  benefits;  Biason  v.  Board 
of  Supervisors,  128  Iowa,  458,  104  N,  W,  461,  upholding  Acts  30th 
Gen.  Assem.,  p.  61,  c.  68,  for  establishment  of  drainage  districts;  Van 
deve  V,  Passaic  Valley  Sewerage  Commrs.,  70  N,  J.  L.  214,  215,  58 
AtL  683,  upholding  P.  L.  1903,  p.  777,  to  relieve  from  pollution  streams 
witbis  Passaic  Vftlley  sewerage  district.     See  102  Am.  St.  Rep.  814,  note. 
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87L  7  (X,  849).    Dae  proceis  of  law. 

Approved  in  In  re  Finlej,  1  OaL  App.  201,  81  Pac  1046,  npholding^ 
Penal  Code,  i  246,  providing  death  penalty  for  assaults  with  deadly^ 
weapon  hj  life  eonvicta;  Boas  ▼.  Board  of  Supervisors,  128  Iowa,  441^ 
104  N.  W.  511,  upholding  Code,  tit.  10,  e.  2,  relative  to  proceedings 
for  establishment  of  drainage  ditehea  though  scope  of  appeal  limited; 
Hoerts  v.  Jefferson  etc  Draining  Co.,  119  Kj.  833,  84  8.  W.  1143,  up- 
holding levy  of  drainage  assessment  after  notice  bj  publication;  St. 
Louis  V.  Gait,  179  Mo.  17,  77  8.  W.  879,  63  L.  B.  A.  778,  upholdin|r 
conviction  of  anti-weed  ordinance  in  ordinary  courts  with  right  of 
appeal;  dissenting  opinion  in  United  States  v.  Ju  Toy,  198  U.  8.  273^ 
49  L.  1048,  25  Sup.  Ct  644,  majority  upholding  28  Stat  372,  390,  c.  301, 
making  departmental  decision  on  right  of  Chinese  to  enter  conclusive  on 
federal  courts  in  habeas  corpus;  Gray  ▼.  Stiles,  6  OkL  546,  49  Pac  1104, 
arguendo. 

SyL  8  (Z,  850).    State  taxing  power,  how  exercised. 

Approved  in  Hodge  v.  Muscatine  County,  121  Iowa,  489,  104  Am.  St. 
Bep.  304,  96  N.  W.  971,  67  L.  B.  A.  624,  upholding  Code,  {  5007,  taxing 
vendor  of  cigarettes  and  buildings  used  in  their  manufacture  or  sale. 

SyL  9  (X,  850).    Notice  of  tax  levy,  when  unnecessary. 

Approved  in  Hodge  v.  Muscatine  Co.,  196  U.  8.  280,  49  L.  481,  25 
Sup.  Ct.  237,  under  Iowa  Code,  S  5007,  taxing  business  of  selling  cig- 
arettes, notice  of  assessment  or  levy  of  tax  imposed  thereby,  not  neces-  * 
sary;  Michigan  B.  B.  Tax  Cases,  138  Fed.  237,  upholding  Pub.  Acta 
1901,  p.  236,  Act  No.  173,  relating  to  assessment  and  taxation  of  rail- 
road property;  People  v.  Beardon,  184  N.  T.  447,  112  Am.  St.  Bep. 
637,  77  N.  E.  975,  upholding  Laws  1905,  pp.  474,  477,  {{  315,  324,  im- 
posing  tax  on  stock  transfers.     See  104  Am.  St.  Bep.  314,  note. 

Syl.   10   (X,  850).     Due  process — Notice  of  assessment. 

Approved  in  Taylor  v.  Crawford,  72  Ohio  St.  57,  74  N.  E.  1068,  69  L. 
B.  A.  805,  upholding  95  Ohio  Laws,  p.  155,  {  3,  providing  for  cleaning 
and  repairing  public  drains  at  expense  of  property  owners;  Nathan  v. 
Spokane  Co.,  35  Wash.  34,  35,  76  Pac.  523,  65  L.  B.  A.  336,  upholding 
Bal.  Code,  §  1740a,  relating  to  assessment  of  taxes  on  goods  brought  into 
county  after  March  1st,  in  any  year  to  be  sold  without  intention  of 
engaging  in  permanent  trade. 

SyL  11  (X,  851).     Due  process — Contest  of  tax. 

Approved  in  Georgia  etc.  B.  B.  Co.  v.  Wright,  124  Ga.  618,  53  8.  E. 
261,  upholding  Georgia  scheme  of  taxation;  Carney  v.  People,  210  IlL 
440,  71  N.  E.  367,  where,  after  personalty  belonging  to  C,  was  assessed 
to  him  individually,  board  assessed  other  property  to  firm  of  C.  &  Co., 
under  which  name  he  did  business,  latter  assescment  not  raising  of  assess- 
ment requiring  notice  under  Bev.  St.,  1899,  p.  1444,  c.  120 ;  McMillanet  v. 
Board  of  Co.  Commrs.,  93  Minn.  21,  100  N.  W.  385,  upholding  Laws  1901, 
p.  413,  c   258,  aa  amended  in  1902,  relating  to   ditch  construction; 
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ChicBLgo  etc,  R  Co,  ▼.  State,  128  Wia.  65i,  108  N.  W.  585,  upholding 
Laws  1903,  p»  491,  c,  315^  relating  to  determination  of  average  rato 
of  taxation  on  general  property  in  assessing  railroads, 

(X,  848.)  Miscellaneous-  Cited  in  State  v,  Bryan,  50  Fla,  373,  30 
Bo.  955,  arguendo. 

Ill  U.  8.  716-722,  28  L.  574,  LOUISIANA  v.  POLICE  JURY. 

Syl,   1    (X,   852).     Obligation    of   contract   defined. 

Approved  in  Ex  parte  Folsom,  131  Fed.  503,  holding  void  South 
Carolina  constitutional  amendment  dissolving  corporate  existence  of  cer- 
tain townsldps  which  had  issued  railroad  aid  bonda  under  existing 
statute. 

8yl  2  (X,  852).  Modification  of  taxing  power — Obligation  of  con- 
tracts. 

Approved  in  City  of  Ft.  Madison  v»  Ft.  Madison  Water  Co.,  134  Fed. 
216,  67  C.  C,  A.  142,  Iowa  statute  providing  for  assessment  of  property 
at  quarter  of  caah  value  is  void  as  affecting  ability  of  city  to  pay 
hvdmat  rentals  under  contract  made  when  statute  required  assessment  at 
true  cash  value. 

Ill  U.  8.  722-733,  28  L.  577,  HITZ  v.  NATIONAL  METEOPOLITAN 
BANK. 

SyL  6  (X,  853).     Abolition  of  curtesy — Vested  righti. 
See  112  Am.  St,  Eep.  595,  note. 

Syl.  7  (X,  853).     Curtesy  exempt  from  husband ^B  debta« 
See  112  Am.  St.  Bep.  695,  note, 

111  U.  8.  738-745,  28  L,  582,  FACTORS'  ETC.  INS.  CO.  v.  MURPHY. 

Syl.  2  (X,  854).     Merger — Mortgagee  acquiring  legal  title. 

Approved  in  McCreary  v.  Coggeshall,  74  S.  C.  50,  53  S.  E.  980,  where 
testator  devised  property  to  A  and  on  his  death  with  issue  to  such  issue 
and  if  without  issue  to  B,  on  B  acquiring  life  estate,  contingent  remain- 
der merged  in  B'b  feej  Glenn  v.  Rudd,  68  S.  C.  106,  102  Am,  St.  Rep.  659, 
46  S.  E.  556,  parol  agreement  or  conveyance  to  mortgagee  that  con^ 
vejance  shall  not  constitute  merger  and  satisfaction  of  mortgage. 

Ill  U.  a  746-766,  28  L.  585,  BUTCHERS  *  UNION  CO,  v,  CRESCENT 
CITY  CO. 

SyL  1  (X,  855),     Police  powers^Inspection  of  hides. 

Approved  in  Squire  v,  Tellier,  185  Mass.  21,  102  Am,  St.  Rep,  322,  69 
K.  E.  313,  upholding  act  of  1903,  regulating  sales  of  stocks  of  mer- 
ebandise  in  bulk. 

8yl  2  (X,  856).    Police  power  cannot  be  contracted  away. 
Approved  in  Manigault  v.  Springs,  199  U.  S.  481,  50  L.  279,  26  Sup. 
(X  127|  upholding  construction  of  dam  across  navigable  stream  to  drain 
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lowland! ;  New  Orleans  Gaslight  Co.  t.  Drainags  Commissioiiy  197  U.  a 
460,  49  L.  635,  25  Snp.  Ct  471,  upholding  right  to  impose  on  gas  eom- 
pany  eost  of  change  in  location  of  pipes  in  streets,  beeanse  of  con- 
struction of  citj  drainage  system;  Fort  Smith  ▼.  Hunt,  72  Ark.  565,  102 
Am.  St.  Bep.  51,  62  S.  W.  166,  66  L.  B.  A.  236,  contract  between  city 
and  electric  company  prescribing  terms  on  which  latter  maj  erect  poles 
in  streets  does  not  deprive  citj  of  power  to  exact  pole  license;  Van 
Cleve  ▼.  Passaic  Yallej  etc  Commrs.,  71  N.  J.  L.  224,  58  AtL  587, 
acts  under  which  dtj  of  Paterson  authorised  to  emptj  sewage  into 
Passaic  riTor  were  mere  license  revocable  whenever  public  health  require; 
White  V.  Holman,  44  Or.  186,  74  Pac.  935,  Laws  1903,  p.  238,  creating 
commission  for  licensing  sailors'  boarding-houses  and  giving  board  right 
to  reject  applications,  does  not  authorise  grant  of  license  to  one  man 
onlj;  Seranton  Gas  etc.  Co.  t.  Scranton  Citj,  214  Pa.  St.  590,  64  AtL 
85,  gas  eompanj  compelled  to  move  pipes  from  street  because  of  change 
of  grade  cannot  recover  damages  from  citj;  Norfolk  etc  B.  B.  Co.  ▼. 
Commonwealth,  108  Va.  293,  49  S.  E.  40,  under  Const.,  f  156b,  corpora- 
tion commission  maj  regulate  charges  of  switching  company  for  placing 
cars  on  scales;  Petersburg  t.  Petersburg  Aqueduct  Co.,  102  Va.  659,  47 
8.  E.  849,  under  Code  1887,  |  1093,  citj  may  prohibit  water  company 
from  digging  up  streets  in  extending  beyond  limits  of  town,  as  it 
existed  when  company  chartered;  Board  of  Education  t.  Phillips,  67 
Kan.  553,  78  Pac  98,  arguendo. 

Distinguished  in  O'Beilly  De  Camara  t.  Brooke,  135  Fed.  389,  holding 
Cuban  military  governor  liable  for  abolishing  exclusive  franchise  to 
slaughter  cattle  in  Havana  granted  by  Spanish  government, 

SyL  3  (X,  857).    Inalienable  right  to  follow  occupation. 

Approved  in  Humes  v.  City  of  Little  Bock,  138  Fed.  932,  holding  void 
ordinance  imposing  tax  of  $50  weekly  on  business  of  selling  trading 
stamps;  Toney  v.  State,  141  Ala.  123,  109  Am.  St.  Bep.  23,  37  So.  334, 
67  L.  B  A.  286,  holding  void  act  of  1901,  making  it  penal  to  break 
contract  to  labor  or  lease  land;  State  v.  Feingold,  77  Conn.  331,  59  AtL 
213,  upholding  Pub.  Acts  1897,  p.  855,  e.  152,  prohibiting  sales  by 
itinerant  vendors  without  license,  and  defining  itinerant  vendors;  Sch- 
naier  v.  Navarre  Hotel  etc.  Co.,  182  N.  Y.  89,  108  Am.  St.  Bep.  790, 
70  L.  B.  A.  722,  74  N.  E.  562,  holding  void  Laws  1896,  p.  1052,  making 
it  unlawful  for  firm  to  engage  in  business  of  master  plumber  unless 
each  member  has  been  registered  after  examination;  Block  v.  Schwartz, 
27  Utah,  400,  76  Pac.  26,  holding  void  Act  1901,  p.  67,  regulating  sales 
of  stocks  of  merchandise  in  bulk;  State  v.  Smith,  42  Wash.  247,  84  Pac 
854,  holding  void  Laws  1905,  p.  130,  providing  for  licensing  of  plumbers; 
dissenting  opinion  in  Ex  parte  Boyce,  27  Nev.  367,  75  Pac.  17,  65  L.  B. 
A.  47,  majority  upholding  act  of  1903,  providing  for  eight-hour  day  for 
workmen  in  mines,  smelters  and  ore-mills. 
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111  IT.  8.  76C-768,  2g  L.  692,  EX  PARTE  HITZ. 

SyK  2  (X,  858),     Certiorari  by  defendant  not  of  right, 
Approved  in  Whitney  v*  Dick,  202  U.  8.  139,  50  L.  966,  26  Sup.  Ct 
584,  denjing  certioran  to  review  conviction  in  federal  court  where  only 
queetion  is  whether  ptmiflhrneot  of  offense  iB  within  federal  jurisdiction. 

Ill  IT.  8.  768-769,  28  K  593,  SAK  FRAKCISOO  v.  SCOTT, 
Syl  1   (X,  858),     Federal  question — ^Validity  of  pueblo  grant. 
Approved  in  Dovine  v,  Los  Angeles,  202  U,  S.  337,  SO  Lr.  1055,  26  Sup. 
Ct.  652,  nature  and  extent  of  riparian  rights  and  rights  in  percolating 
waters  of  patentees  wbo&e  titles  derived  from  Mexican  grants  to  pre- 
decessors are  not  federal  questions. 

J 11  U.  8,  776,  28  U  599,  NICKLE  ▼.  STEWABT- 

SyL  1  {X,  859).     BiU  of  review— New  matter, 

Distinguished  in  Safe  Deposit  etc*  Co.  v.  Gittinga,  102  Md.  463,  62 
Atl.  1033,  4  L,  R,  A.  (N.  8.)  865,  where  trial  court  entered  decre* 
conformable  to  appellate  court's  opinion,  reversing  dismissal  of  bill 
for  accounting,  biU  of  review  allowable  for  newly  discovered  evidence. 

Ill  tr.  a.  776-783,  28  L.  596,  BUENHAM  ▼.  EOWEN. 

SyL  1  {X,  859).     Receivers — ^Railroad's  operating  expenses. 

Approved  in  Le  Hote  v,  Boyet,  85  Miss.  642,  38  So.  1,  claims  for  labor 
necessary  to  continuing  business  performed  for  corporation  Just  prior 
to  receivership  are  preferred  over  mortgage  creditors. 

SyL  2  (X,  860).    Eailroad  receivership — Diversion  of  income. 

Approved  in  Gregg  t.  Metropolitan  Trust  Co.,  197  U.  B,  188,  49  L. 
719,  25  Sup.  Ct.  415,  claim  for  ties  necessary  to  preservation  of  railroad 
furnished  within  six  months  of  receivership  is  not  preferred  over  lien 
of  mortgage  recorded  prior  to  the  contract. 

Syl.  3  (X,  862).    Assignment  of  claim — Railroad  receivership. 

Approved  in  Kirkpatriek  v.  Eastern  Milling  etc.  Co,,  135  Fed,  149, 
where  one  made  underwriting  agreement  with  corporation  to  purchase 
its  bonds  and  receive  stock  as  bonus,  but  bonds  pledged  to  bank  with 
assignment  of  agreement,  bank  entitled  to  stock  from  receivers  of  cor- 
poration after  ita  insolvency. 

SyL  4  (X,  862).    Railroad  mortgage — ^Diveralon  of  earnings. 

Approved  in  Messick  v.  Hartford  etc.  B.  B.  Co.,  76  Conn.  19,  20,  21, 
100  Am.  St  Kep.  977,  55  Atl  667,  668,  persons  furnishing  railroad 
supplies  necessary  to  operation  of  road  and  money  to  pay  wages  after 
default  in  interest  on  bonds  are  not  preferred  to  bondholders  on  sale  of 
mortgaged  property,  there  having  been  no  diversion  of  income;  Security 
Trust  Co.  V.  Goble  R.  Co.,  44  Or.  374,  74  Pac.  921,  where  services  to 
faikoad  rendered  thirty  days  prior  to  receivership  were  not  rendered  in 
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furtheranee  of  railroad  butineM   but  in  company'!  logging  Tentnre, 
daimanti  not  preferred  to  mortgage. 

Dittinguiihed  in  Norman  Jb  Co.  t.  Edington,  Groner  4  GrifBtha^ 
115  Tenn.  814,  89  8.  W.  745,  under  Shannon 'a  Code,  f  3580,  creating 
laborer 'a  lien  for  railroad  construction,  notice  required  cannot  be  giTca 
by  aetignee  of  laborer 'a  claim. 

Ill  U.  8.  784788,  28  L.  603,  WHITE  t.  KNOZ. 
87L  8  (Z,  864).    Judgment  against  insolvent  bank— Interest 
Approved  in  In  re  Kallak,  147  Fed.  278,  taxes  due  from  bankrupt 

are   payable  together  with  penalties  or  interest  aeemed  under  stat* 

laws  to  time  of  pajment. 


CXn  UNITED  STATE& 


112  U.  8.  17,  28  L.  613,  UNITED  STATE8  t.  MORTON. 

87I.  1  (Z,  867).    West  Point  cadet  in  service. 

Distinguished  in  Hartigan  ▼.  United  States,  196  U.  8.  174,  49  L.  436,. 
25  8up.  Ct.  204,  upholding  dismissal  of  West  Point  cadet  without  trial 
and  conviction  bj  court-martiaL 

112  U.  S.  8-12,  28  L.  615,  WOODWOBTH  ▼.  BLAIR. 

S7I.  2  (X,  867).    Prior  mortgagee  an  unnecessary  party. 

Approved  in  Boatmen's  Bank  v.  Fritzlen,  135  Fed.  660,  68  C.  C. 
A.  288,  holding  where  bill  seeks  both  to  foreclose  and  set  aside  mort- 
gage, senior  mortgaged  a  necessary  party,  and  can  remove  cause. 

112  U.  S.  24-32,  28  L.  623,  MOFFAT  v.  UNITED  STATEa 

Syl.  3  (X,  868).    Fictitious  land  patents  void. 

Approved  in  Hyde  v.  Shine,  199  U.  8.  80,  50  L.  96,  25  Sup.  Ct.  760. 
holding  scheme  to  exchange  state  school  lands  obtained  in  name  of 
fictitious  persons  by  forged  instruments  for  public  lands  a  conspiracy 
against  United  States. 

Distinguished  in  United  States  v.  Hyde,  132  Fed.  547,  holding  title 
passed  where  fictitious  applications  accompanied  by  assignments. 

112  U.  S.  3641,  28  L.  627,  DA  VIES  v.  COBBIN. 

Syl.  2  (X,  870).    Jurisdiction  fixed  by  whole  tax. 

Approved  in  Stanwood  v.  Wishard,  134  Fed.  961,  permitting  defend- 
ants to  join  in  creditor 's  suit,  although  respective  claims  less  than  $2,OO0l 
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112  IT.  8.  50-60,  28  L,  BBB,  BUTTERWORTH  v.  UNITED  STATES. 
Bjh  1  (X,  870),  Mandamuaing  subordinat©  public  officenu* 
Approved  in  Wadsivorth  t.  Boy  sen,  148  Fed.  780,  enjoining  Indian 
Kgent  acting  imlawfully  from  obstructing  prospector  working  on  reserva- 
tion lands;  McBaid  v.  Territory,  1  Okl.  106,  30  Pac.  442,  compelliug 
townsite  trustee!  to  isauo  deed  to  contestant  where  secretary  directs  un- 
authorized appeal;  State  v»  Williama,  45  On  333,  77  Pac.  971,  67  L. 
R  A.  160,  mandamusing  chiel  of  police  where  scheme  of  mayor  licensing 
gambling  illegal. 

Syl.  4  (X,  871),     Patents  issued  by  commissioner. 

Approved  in  Vant  Wond  Rubber  Co.  v,  SterDan,  145  Fed.  198^  holding 
bill  for  infringement  alleging  application  made  '*to  proper  depart' 
ment**  insufficient  to  show  patent  isaued  by  proper  officers;  Me  Dai  d 
T*  Territory,  1  Okl,  98,  30  Pac.  440,  compelling  site  trustees  to  issu« 
docd  to  contestant  entitled  thereto,  in  spite  of  unauthari^ed  appeal.  See 
note  98  Am.  BU  Eep.  873. 

SyL  7  (X,  872).     Patents — ^Remedy  of  nnauccessfiil  applicant. 

Approved  in  Appert  v.  Brownsville  etc.  Co.,  144  Fed.  117,  holding 
guit  by  unsuecesful  applicant  one  of  original  equity  jurisdiction. 

112  U.  8.  69-75,  28  U  653,  MORAN  t.  NEW  ORLEANS. 

SyL  1  {Xj  872).    State  tai  on  interstate  commerce. 

Approved  in  Commonwealth  v.  Ayer  ^  Co.,  117  Ky.  169,  77  S.  W.  688, 
holding  interstate  vessels  registered  at  Paducah,  Kentucky,  having  same 
painted  on  ster%  taxable  at  Paducah. 

11£  U.  8.  76-83,  28  L.  673,  UNITED  STATES  v.  WADDELL. 

SyL  2  (X,  873).  Homestead  right  protected  by  constitution — Con- 
■piracy. 

Approved  in  Ex  parte  Riggius,  134  Fed.  421,  refusing  to  release  peti- 
tioner w^here  indictment  charged  lynching  of  negro  a  conspiracy  to  de- 
prive Mm  of  rights  aa  citizen. 

Distinguished  in  United  States  v.  Moore,  129  Fed,  634,  denying  juris- 
diction to  punish  conspiracy  against  citizen  organizing  miners'  union. 

SyL  3  (X,  873).    Acta  constituting  conspiracy  clearly  alleged. 
Approved  in  Ex  parte  Eiggins,  134  Fed*  412,  applying  rule  to  lynch- 
ing of  nt^gro, 

112  IT.  8.  83  88,  28  L.  617,  WILSON  v.  AEEICK, 
Syl.  1   (X,  874).     Powers  of  administrator  do  bonis  non. 
Approved  in  MeCroery  v.  Bank,  55  W,  Va.  070,  47  S,  E,  893,  denying 

recovery  of  bank  certificates  pledged  by  executor  as  colkterai  security., 

Seo  108  Am.  St  Eep.  421,  429,  note. 
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112  U.  &  94<123,  28  L.  643,  ELK  T.  WILKma 

ByL  1  (Xy  875).    Indian  not  %  citizen. 

BistinguiBbed  in  In  re  Minook,  2  Alaska,  212,  holding  under  Indian 
■everalty  bill,  an  Indian  Tolnntarily  separating  from  tribe  and  adopting 
civilization  a  citizen  by  naturalization;  Keokuk  y.  Ulam,  4  OkL  15, 
38  Pac  1084,  subjecting  personal  property  of  Indian  separating  from 
reservation  to  taxation. 

112  U.  8.  129138,  28  L.  685,  NIX  t.  ALLEN. 

8yL  1  (X,  877).    Preempting  portion,  abandons  remidnder  of  claim. 

Distinguished  in  Miller  y.  Hamley,  31  Colo.  499,  74  Pac  981,  holding 
locator  obtaining  patent  for  portion  of  lode  claim,  retaining  posseasioii 
of  remainder,  did  not  lose  rights  thereto. 

112  U.  8.  144149,  28  L.  670,  HOBBACH  y.  HILL. 

8yL  8  (X,  878).  Fraudulent  conveyances  nnaffecting  subseqaent 
creditors. 

Approved  in  In  re  Callison,  130  Fed.  988,  sustaining  demurrer,  peti- 
tion failing  to  show  creditor  such  at  time  conveyance  made;  Brake  y. 
Callison,  129  Fed.  202,  63  C  C.  A.  359,  denying  conveyance  to  all  ex- 
isting creditors  an  act  of  bankruptcy. 

112  U.  8.  150-165,  28  L.  636,  FORT  8C0TT  y.  HICKMAN. 

8yl.  2  (X,  878).    Acknowledgment  of  debt  certain. 

Approved  in  Park  y.  Park,  32  Ind.  App.  644,  70  N.  E.  493,  holding 
conclusion  of  law  unsustained,  written  acknowledgment  that  note  "was 
due  and  unpaid"  omitted  from  finding;  Byan  v.  Canton  Bank,  103  Md. 
447,  63  Atl.  1066,  denying  statement  in  corporation  minutes  extended 
time  to  bring  action  for  further  compensation.  See  notes  102  Am.  St. 
Eep.  756,  757. 

Syl.  4  (X,  879).    Erroneous  jadgment  on  special  finding  reversed. 

Approved  in  Anglo-American  etc.  Co.  y.  Lombard,  132  Fed.  734,  735, 
68  C.  C.  A.  89,  reversing  judgment  where  action  tried  by  stipulation 
and  finding  covers  part  of  issues;  Bew  v.  Independent  School  Dist., 
125  Iowa,  39,  106  Am.  St.  Bep.  282,  98  N.  W.  806,  directing  lower 
court  to  enter  judgment  without  retrial  of  case. 

112  U.  8.   165-177,  28  L.  680,  BUENA  VISTA  COUNTY  y.  IOWA 
FALLS  ETC.  CO. 

Syl.  2  (X,  879).    Land  commissioner's  decision  appealable. 

Approved  in  dissenting  opinion  in  McDaid  v.  Territory,  1  Okl.  111^, 
30  Pac.  444,  majority  denying  appeal  after  issue  of  patent  from  town* 
site  trustees'  award  to  contestant. 
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112  U.  S.  178-180,  28  L.  690,  EX  PAETE  CEOUCH, 
8fL  1  (X,  830).    Habeas  cdrpuji  where  evidence  eonfljcts. 
Approved  ia  United  States  v.  Lewis,  200  U.  S.  8,  50  L.  346,  26  Sup, 
Ct.  229,  denying  relief  to  soldiers  ciiarged  witb  murder  where  evidence 
conflicts  on  question   of  surrender  before  shot  fired;    United   States  v, 
Lewis,  129  Fed,  827,  refusing  to  inquire  whether  shooting  was  justifiable. 

112  U.  a  183-187,  28  L.  692,  SCOTLAND  COUNTY  v.  HTX.L. 

SjL  1  (X,  881).    State  decrees  bind  all  parties. 

Approved  in  Georgia  R.  E.  Co,  t.  Wright,  124  Ga.  603,  53  S.  E,  254, 
estopping  nominal  defendant  from  setting  up  matters  against  codefend- 
ant  in  state  court  pleadable  in  federal  court.  See  note,  105  Am.  St. 
Rep,  215. 

Distinguished  in  Mankato  v.  Barber  etc.  Pav»  Co.,  142  Fed.  341, 
holding  litigant  not  concluded  by  judgment  of  state  court  rendered 
ftfter  judgment  procured  in  federal  court. 

SyL  2  (X,  881  )<    Offer  of  proof  presumed  bona  fide. 
Approved  in  State  v,  Irwin,  17  8.  D.  389,  97  N*  W.  10,  holding  court 
erred  rejecting  offer  to  prove  former  acquittal. 

112  V.  S,  187-193,  28  L.  693,  AYEES  v.  WISWALU 
Syl-  4  (X,  883),  Separate  causes  ground  of  removal- 
Approved  in  Manufacturers  Com.  Co.  v.  Brown  Alaska  Co.,  148  Fed. 
310,  allowing  removal  of  maker  of  note,  although  indorser  and  holder 
citizens  of  same  state;  Miller  v.  Clifford,  133  Fed,  884,  67  C.  C.  A.  52, 
denying  single  stockholder  right  to  remove,  where  action  brought  by 
creditor  against  stockholders  upon  statutory  liability;  Matz  v.  Arick, 
76  Conn*  393,  56  Atl,  632,  vacating  judgment  as  to  all,  where  appeal 
taken  by  some  defendants. 

112  U.  S.  201  206,  2B  L,  629,  FOSTER  v.  KANSAS, 
SyL  3  (X,  884).     Supersedeas  effective  from  time  filed. 
Approved  in  Tbalbeira  v.  Camp  Phosphate  Co.,  48  Fla.  195,  37  So, 

525,  holding  supersedeas  does  not  restore  personal  property  or  impair 

lien  created  by  execution. 

SyL  4  (X,  885).     State  may  regulate  liquor  traflic. 

Approved  in  State  t.  Frederickson,  101  Me.  46,  63  AtL  539,  austainlng 
conviction  for  maintaining  liquor  nuisance;  Harrell  v.  Speed,  113  Tenn. 
230,  106  Am.  St.  Rep,  814,  81  S.  W,  841,  upholding  tai  on  liquor  sold 
while  interstate  vessel  moored  at  landing  place  j  Webster  v.  State,  110 
Tenn,  505,  82  8.  W.  182,  sustaining  act  prohibiting  sale  of  liquors 
within  four  miles  of  schoolbouses, 

SyL  6  {X,  886),    Removal  of  officers — Due  process. 

Distinguished  in  dissenting  opinion  in  Territory  v.  Albright,  12  N. 
H,  316,  78  Pac.  211,  majority  determining  right  of  assessor  to  office 
where  he  waa  appointed  prior  to  taking  effect  of  act  dividing  county. 
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112  U.  8.  216-217,  28  L.  697,  8NYDEB  y.  UNITED  STATE8, 
87L  2  (X,  886).    Yerdiet  unaffdcted  bj  bad  spelling. 
Approved  in  Wilson  y.  Territory,  7  Ariz.  50,  60  Plac.  697,  upholding 
yerdiet  of  mnrder  in  second  ''decree";  Johns  y.  8tate,  46  Fla.  154,  35 
60.  71,  refusing  to  set  aside  yerdiet,  pronoun  we  spelled  ''wee." 

112  U.  8.  217-227,  28  L.  698,  LABETTE  CO.  COMMBS.  y.  UNITED 
8TATES. 

8jl.  3  (X,  887).    Mandamus  joins  all  necessary  jMuties. 

Approved  in  Rose  y.  McKie,  145  Fed.  590,  overruling  objection  to 
writ  on  ground  statutory  duty  falls  short  of  full  satisfaction;  McKie 
y.  Bose,  140  Fed.  149,  joining  all  officers  necessary  to  levy  tax  to  pay 
judgment;  Outhrie  y.  8parks,  131  Fed.  451,  65  C.  C.  A.  427,  joining 
sheriff  although  no  duty  devolved  on  him  until  after  levy  made;  State 
y.  Williams,  45  Or.  331,  77  Pac.  970,  67  L.  B.  A.  166,  holding  mandamus 
properly  directed  to  several  oifieers  commanding  each  to  do  the  suc- 
cessive act  enjoined  by  law. 

112  U.  8.  244-249,  28  L.  702,  M0BBI8  y.  McMILLAN. 

8yL  1  (X,  889).  Invention  distinguished  from  mechanical  ddlL 
Approved  in  Conderman  v.  Clements,  147  Fed.  916,  holding  Conder- 
man  wheel  patent  different  from  Ferris  wheel  only  in  detachable  parts 
void;  McKenzie  Fum.  Co.  y.  Oreen  Eng.  Co.,  138  Fed.  832,  declaring 
Green  ft  Gent  patent  for  improvement  in  fire  arches  void  in  view  of 
prior  art. 

112  U.  8.  250-261,  26  L.  708,  CONNECTICUT  MUT.  L.  INS.  CO.  y. 
,         UNION  ETC.  CO. 

Syl.  1  (X,  889).    State  laws  binding  on  federal  courts. 

Approved  in  Easton  v.  Geo.  Wostenholm  ft  Son,  137  Fed.  530,  70  C. 
C.  A.  108,  presuming  English  law  governing  contract  for  goods  pur- 
chased abroad  same  as  local  law;  Toledo  Tract.  Co.  v.  Cameron,  137 
Fed.  66,  69  C.  C.  A.  28,  receiving  former  testimony,  admissible  by  state 
law  where  witness  without  district  and  one  hundred  miles  from  trial. 

Distinguished  in  Doll  v.  Equitable  etc.  Soc,  138  Fed.  710,  allowing 
physician  to  testify  under  disqualifying  statute  of  foreign  state,  where 
contract  sued  on  was  executed. 

Syl.  3  (X,  890).    Insurance — Answers  omitting  minor  ailments. 

Approved  in  Mutual  etc.  Ins.  Co.  v.  Dobler,  137  Fed.  556,  70  C.  C. 
A.  134,  holding  occasional  examinations  without  charge,  not  vitiating 
:answer,  "he  did  not  remember  when  he  had  consulted  physician"; 
Blumenthal  v.  Berkshire  Life  Ins.  Co.,  134  Mich.  218,.  104  Am.  St 
Eep.  604,  96  N.  W.  18,  holding  insured  answering  as  to  consultation 
need  only  state  consultations  as  to  serious  ailments;  Bupert  v.  Supreme 
Court  U.  O.  F.,  94  Minn.  296,  298,  102  N.  W.  717,  presuming  trivial 
ailments  and  injuries  not  in  contemplation  of  parties. 


112  TJ*  a  261-273,  28  L.  704,  GKENADA  COUNTY  ▼.  BEOGDEN. 

8jL  1  (X,  891).    Statutes  harmonized  with  constitution. 

Approved  in  Burke  v.  Ma  la  by,  14  OkL  655,  78  Pac.  107,  declaring" 
act  permitting  action  to  be  brought  in  county  where  eubjcct  of  action 
situated  void^fetleral  constitution  prescribed  different  rule;  di&senting 
opinion  in  Hartford  Fire  Ins.  Co.  v.  State,  76  Ark.  325,  89  S.  W.  51, 
majority  sustaining  act  probibiting  foreign  corporations  from  doing 
busincfls  within  etate  upon  failure  to  file  affidavit. 

Sjl.  2  (X,  891).    Unauthorized  acta  may  be  ratified. 

Approved  in  Bed  Eiver  etc,  Co.  t,  Tennessee  etc.  R.  R,  Co.,  113  Tenn. 
731^  87  S.  W.  1024,  legalizing  Bubscriptloi  aa  though  authority  originally 
given. 

112  U.  S,  294-306,  28  U  729,  HEIDEITTEE  v.  OIL-CLOTH  CO. 

Syi  1  (X,  892),     Liens — Service  may  be  constructive. 

Approved  in  Genest  v.  Las  Yega^  Masonie  Bldg.  Assn.,  11  N.  M.  265, 
67  Pac,  746,  sustaining  service  by  publication  in  an  adjudication  of  lien. 

ByL  2  (X,  893).     Court  obtaining  possession  acquires  jurisdiction. 

Distinguisbed  in  Fountain  v.  624  Pieces  of  Timber,  140  Fed,  381, 
sustaining  subsequent  seizure  by  marshal  where  deputy  sheriff  failed 
to  take  property  into  possession;  lugraham  v.  National  Salt  Co.,  139 
Fed.  689,  refusing  to  enjoin  receivers  of  state  court,  where  federal 
attaehment  levied  before  insolvency  proceedings  commenced  was  on  real 
estate. 

112  IT.  S.  306  311,  28  L.  746,  EAST  TEHNESSEB  ETC.  B.  B.  CO.  v, 

SOUTHERN  TEL.  CO. 

Syl,  2  (X,  895).    Eemedy^ — Courts  limited  by  statute. 

Distinguished  in  Estate  of  Sutra,  143  Cal.  492,  77  Pac.  404,  sustaining 
complaint  to  establish  heirship  61ed  twenty  days  after  decree  establish^ 
ing  proof  of  notice. 

Syl.   3   (X,  895),     Eemoval — Federal  court's  power  limited* 
Approved  in  Broadmoor  Land  Co.  v.  Curr,  142  Fed.  423,  conforming 
procedure   in  condemnation   proceedingB  to   state   practice;    Broadmoor 
Land  Co,  v.  Curr,  133  Fed.  38,  66  C.  C.  A.  143,  modifying  supersedeai 
In  federal  court  to  conform  to  state  practice, 

112  U.  8.  331-343,  28  L.  717,  HABT  v.  PENNSYLVANIA  E,  E,  CO. 

Syl.  1  (X,  896),    Eedueed  rates  affect  carrier's  liability. 

Approved  in  Missouri  etc.  By,  Co,  of  Texas  v.  Patrick,  144  Fed.  634, 
enforcing  limitation  to  agreed  value  per  one  hundred  pounds  in  con- 
lideration  of  reduced  price;  Macfarlane  v.  Adams  Exp.  Co.,  137  Fed* 
983,  984,  limiting  liability  to  amount  stated  in  receipt,  charge  based 
on  corresponding  value;  United  States  Express  Co.  v.  Joyce,  36  Ind. 
App.  4,  72  N.  £.  867,  holding  carrier  liable  for  injuries,  although  horse* 
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•old  for  fani  exceeding  decl&red  yalne;  Baltimore  ete.  B.  B.  Co.  ▼. 
Hubbard,  72  Ohio  8t  320,  74  N.  £.  219,  limiting  liabilitj  to  amount 
■tated  in  contract  based  upon  reduced  rate;  Hill  y.  Northern  Pac.  B. 
Co.,  33  Wash.  701,  704,  705,  74  Pac  1055,  1056,  upholding  limitation 
of  liabilitj  in  ease  of  loss  or  damage;  dissenting  opinion  in  Holmes 
▼.  North  German  etc  Co.,  184  N.  Y.  287,  77  N.  E.  23,  majority  holding 
carrier  liable  for  handbag,  although  valuation  not  declared  or  additional 
charges  paid.    See  note,  97  Am.  St  Bep.  720. 

Distinguished  in  United  States  etc.  Mills  y.  Oceanic  etc  Co.,  145 
Fed.  702,  703,  705,  holding  carrier's  liabilitj  limited  to  specific  sum 
per  package,  unless  yalue  expressed,  invalid,  although  limitation  to 
invoice  value  enforceable;  Ficklin  y.  Wabash  B  B  Co.,  117  Mo.  App. 
226,  93  S.  W.  848,  holding  liabilitj  not  limited,  where  contract  provid- 
ing reduced  rate  same  for  all  shipments;  Kejes  etc  Liverj  Co.  v.  St. 
Louis  etc  B  B  Co.,  113  Mo.  App.  154,  87  S.  W.  555,  holding  on  evi- 
dence, reduced  charge  not  a  consideration  for  stipulation  liquidating 
damages;  Nashville  etc  Bj.  Co.  v.  Stone,  112  Tenn.  374,  79  S.  W. 
1037,  refusing  to  limit  liabilitj  to  $5  per  hog  as  unreasonable;  Sprigg 
y.  Rutland  B  B  Co.,  77  Yt.  353,  60  AtL  145,  hdlding  carriers  liable  for 
injuries  to  caretaker,  where  contract  for  caretaker  and  stock  entire; 
Chesapeake  etc  Bj.  Co.  v.  Beaslej,  104  Ya.  793,  794,  800,  804,  52  8.  E. 
567,  568,  570,  571,  8  L.  B.  A.  (N.  &)  183,  refu^  to  limit  liabiUtj  for 
baggage  to  $100  as  unreasonable. 

112  U.  8.  844>353,  28  L.  760,  BRANDIES  y.  COCHBANE. 

SjL  1  (X,  900).    Judgment  not  a  lien  on  trust 

Distinguished  in  Reed  v.  Munn,  148  Fed.  745,  746,  holding  equitaUs 
interest  of  beneficiaries  subject  to  sale  under  execution. 

112  U.  S.  354369,  28  L.  665,  MAHN  v.  HARWOOD. 

SjL  2  (X,  900).    Patent  commissioner's  decision  attackable. 

Approved  in  Weston  etc.  Co.  v.  Empire  etc.  Co.,  136  Fed.  599,  69  C. 
C.  A.  329,  sustaining  defense,  where  patent  issued  two  jears  after 
application  and  forfeiture  of  prior  one  for  nonpajment  of  fee. 

Syl.  3  (X,  901).    Reissue  granted  for  inadvertencj.* 
Approved  in  Milloj  Elec.  Co.  v.  Thompson  etc.  Elec.  Co.,  148  Fed. 
,  846,  denying  reissue  upon  discoverj  of  error  after  long  litigation. 

Syl.  5   (X,  902).     Patent  covers  parts,  specificallj  described. 

Approved  in  Thomson  etc.  Co.  v.  Black  B  Tr.  Co.,  135  Fed.  766, 
68  C.  C.  A.  461,  sustaining  reLssue,  although  changes  in  reissued  patent 
immaterial  and  some  of  claims  identical  with  original  issue;  Rembert 
etc.  Co.  V.  American  Cotton  Co.,  129  Fed.  369,  64  C.  C.  A.  25,  declaring 
patent  without  utilitj  when  restricted  to  theorj  underljing  successful 
operation. 
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112  IT.  S.  377-396,  28  L.  787,  CHICAGO  ETC.  BY.  CO.  v.  EOSS, 
SyL  3  (Z,  904).  Conductor  not  fellow -servaiit  of  fireman. 
Approved  in  McGill  v.  Southem  Pac.  Co.,  4  Ariz.  122,  124,  33  Pac 
821|  822,  liolcLing  section  foreman  not  fellow-Hcrvaot  of  conductor,  pre- 
veoting  recovery  J  Evans  v,  Louisiana  Lumber  Co»,  111  La.  539,  35  So. 
738,  holding  eompanj  liable  where  laborer  injured  through  negligence 
of  sawyer  I  Merritt  v*  Victoria  Lumber  Co.,  Ill  La.  164,  35  So.  499, 
holding  company  liable  where  foreman's  negligence  in  not  properly 
guarding  saw  resulted  in  laborer's  death;  Southern  By.  Co.  v.  Cheaves, 
84  MisH>  587,  3i  So.  697,  holding  company  liable  for  injuries  to  fire- 
man through  negligODce  of  engineer;  Allen  v.  BoD,  32  Mont  78,  79  Pac, 
584,  allowing  recovery  to  mirier  for  injury  through  false  information 
given  by  foreman  as  to  blast;  Railroad  v.  Baldwin,  113  Tenn.  413,  82  8, 
W,  488,  57  L,  E.  A.  340,  allowing  recovery  by  brakemaa  injured  by  con- 
ductor signaling  engineer;  Mullin  t.  Northern  Pac,  Ey,  Co.,  38  Waah. 
554,  80  Pac.  815,  allowiug  recovery,  employee  in  pit  injured  by  another 
employee  running  engine  over  pit. 

Disapproved  in  Northern  Pac*  By.  Co.  ▼.  Dixon,  194  U,  8.  344,  48  L. 
1009,  24  Sup.  Ct.  683,  local  telegraph  operator  and  fireman  feOow- 
Bervanta;  Baltimore  etc.  Ry.  ('o.  v.  Brown,  146  Fed.  28,  holding  gang 
boss  a  fellow -serv ant  of  crew;  Smith  v,  Lehigh  Valley  E.  Co.,  141  Fed, 
194,  holding  mate  and  floatman  fellow-BervantB;  Crosby  v.  Lehigh  Val, 
R.  Co,,  137  Fed.  767,  70  C.  C.  A.  199,  fireman  on  passenger  engine 
fellow-servant  of  conductor  on  train  approaching  from  opposite  direc- 
tion;  The  Westport,  136  Fed,  395,  69  C,  C.  A.  235,  captain  and  seaman 
fellow-servants;  Southern  Pac.  Co.  v*  McGiil,  5  Ariz.  43,  44  Pac,  304, 
foreman  sectionhand  and  conductor  are  fellow-servants ;  Larsen  v.  Le 
Doux,  11  Idaho,  57,  81  Pac.  601,  holding  contractors  not  liable  for 
carelessness  of  employee  constructing  scaffold;  Atchison  etc.  Bridge  Co. 
V.  Miller,  71  Kan.  31,  80  Pac.  25,  pile-driver  a  fellow -serv  ant  of 
machinist  repairing  hoisting  engine;  Grim  v.  OlympLa  Light  etc.  Co., 
42  Wash.  123,  130,  84  Pac.  636,  638,  holding  motormcn  operating  dis- 
tinct cars  tinder  arrangement  between  themselves  are  fellow-servanta. 

112   U.  8.  405-413,  28  L.   733,  REYNOLDS   v,   CRAWFOEDSVILLE 
BANK. 

Syl.  2  (X,  910).    Federal  jurisdiction  unaffected  by  state  law. 

Approved  in  Mathews  S.  Co.  v,  Mathews,  148  Fed.  493,  remanding 
creditor's  suit  to  apply  property  not  reachable  by  execution  in  action 
at  law;  Ames  etc.  Co.  v.  Big  Indian  etc.  Co,,  146  Fed.  173,  175»  enter- 
taining jurisdiction  to  settle  rights  and  priorities  of  all  persons  diverting 
water;  United  States  Min,  Co.  v,  Lawson,  134  Fed.  771,  67  C.  C.  A.  587, 
entertaining  suit  to  quiet  title  without  prior  adjudication  of  title  at  law 
or  reference  to  possession. 

SyL  3  (X,  911).    Pleadings  to  quiet  title. 

Approved  in  Atlantic  Trust  Co.  v.  Cbapniao,  145  Fed.  821,  holding 
eomplainant  entitled  to  denials  in  petition  and  matters  of  defense  prop- 
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eriy  pleaded  in  answer;  Bobinaon  ▼.  American  Car  etc  Co.,  132  Fed. 
166,  holding  cause  tabmitted  on  pleadings,  facts  alleged  in  bill  and  not 
negatived  hj  answer,  only  considered  true;  Seymour  Water  Co.  ▼.  Sey- 
mour, 163  Ind.  128,  70  N.  E.  517,  holding  complaint  alleging  fx|uichifle 
for  waterworks  unreasonable  and  seeking  revocation  of  contract  executed 
thereunder  insufficient  to  support  action  to  quiet  title. 

Syl.  6  (X,  913).    Unauthorized  conveyance  to  corporation  not  void. 

Approved  in  State  v.  American  Book  Co.,  69  Kan.  13,  76  Pac.  415,  1 
L.  R.  A.  (N.  S.)  1041,  refusing  to  enjoin  foreign  corporation  from  per- 
forming contracts  made  before  license  obtained. 

112  U.  S.  414-423,  28  L.  794,  KANSAS  PAC.  B.  B.  ▼.  ATCHISON 
B.  B. 

Syl.  2  (X,  913).    Corporations  citizens  of  creating  states. 

Approved  in  United -States  v.  Milwaukee  etc.  Co.,  142  Fed.  255,  treat- 
ing, in  action  under  Elkins  act,  corporation  organized  and  owned  by 
officers  of  another,  identical  with  such  other  corporation. 

SyL  3   (X,  013).    Beserved  indemnity  lands  unselectable. 

Approved  by  Sjoli  v.  Dreschel,  199  U.  S.  566,  50  L.  312,  note,  26 
Sup.  Ct.  154,  holding  grantee  did  not  acquire  title  to  land  granted  within 
indemnity  limits  by  merely  filing  selections;  Humbird  v.  Avery,  195 
U.  S.  508,  49  L.  299,  25  Sup.  Ct  123,  holding  title  to  indenmity  lands 
not  vested,  until  selection  made  and  approved ;  Sage  v.  Maxwell,  91  Minn. 
533,  99  N.  W.  45,  sustaining  homestead  rights  to  lands  within  indemnity 
limits. 

Distinguished  in  United  States  v.  Choctaw  etc.  B.  B.  Co.,  3  OkL  498, 
41  Pac.  760,  refusing  to  restrain  railroad  from  building  road  without 
approval  of  Secretary  of  Interior. 

112  U.  S.  439-451,  28  L.  764,  FORTIER  y.  NEW  ORLEANS  BANK. 

Sjl.  3  (X,  915).    Governmental  control  of  national  banks. 

Approved  in  Brigham  v.  Peter  Bent  Brigham  Hospital,  134  Fed.  528, 
67  C  C.  A.  393,  holding  state  alone  can  object  to  amount  of  property  a 
charitable  corporation  can  hold;  Tidwell  v.  Chiricahua  Cattle  Co.,  5 
Ariz.  362,  53  Pac.  195,  admitting  deeds  against  trespasser,  over  objection 
that  title  was  in  United  States;  Schoonover  v.  Petcina,  126  Iowa,  268, 
100  N.  W.  493,  holding  national  bank  president  loaning  money  of  real 
estate  and  taking  mortgages  in  own  name,  not  estopped  from  objecting 
to  personal  assesment 

112  U.  S.  452477,  28  L.  751,  LAMAB  v.  MICOU. 

Syl.  5   (X,  916).     Infant  cannot  change  own  domicile. 

Approved  in  Young  v.  Miner,  72  Ark.  303,  79  S.  W.  1063,  following 
rule. 


SyK  6  (X,  dl6).    Guardian  without  extraterritorial  |K}wer. 

Approved  in  In  re  Brady,  10  Idaho,  370,  79  Pac*  75,  retaining  juris- 
diction to  Bettle  general  guardian's  account,  where  ward's  removal  hy 
foreign  guardian  from  state  unauthorized. 

Syl.  12  {X,  917) »    Guardian  may  invest  in  bonda. 
Approved  in  In  re  Allia*  Estate,  123  Wis.  226,  101  K.  W,  366,  sane- 
tioniag  investmeDt  of  trust  funds  in  railroad  and  street  railway  bonds. 

112  TJ.  S.  485489,  28  U  768,  BIEDSELL  ▼.  BEtALIOR 
Syl,  1   (X,  918).     Licensee  c^not  sue  for  infringement* 
Distinguished   in   Woo8t<?r  v.   Crane  &   Co,^    147    Fed.   516,   allowing 

equitable  owner  to  sue  for  infringement  of  copyright. 

Syl.  5  (X,  919),     Patentee-^ — ^Damages  against  maker  and  user. 

Approved  in  Eldred  v.  Breitwieser,  132  Fed.  252,  holding  owner  noi 
^stopped  from  maintaimng  action  against  user  by  adverse  judgment 
in  action  against  manufacturer;  Westtnghouse  etc.  Co.  t.  Mutual  Life 
Ins.  Co.,  129  Fed.  222,  holding  decree  against  maker  no  defense  to  iuit 
Against  user  for  infringement. 

Syl.  6  (X,  919),    License©  may  join  for  infringement. 

Approved  in  Daimler  Mfg.  Co.  t.  Conklin,  145  Fed.  958,  holding 
licensee  may  join  bill  showing  interest  subject  to  impairment  by  in- 
fringement. 

Distinguished  in  Bredin  f,  Eobinson,  145  Fed.  945,  denying  owner'* 
right  to  sue  alone,  where  profits  inure  to  licensee's  sole  benefit* 

112  U.  S.  490  495,  2S  L.  822,  MARYLAND  v.  BALDWIN. 

Syl,  1  {X,  920).     Jurisdiction— Pieal  party  in  interest. 

Approved  in  Burrell  t.  United  States,  147  Fed,  47,  entertaining  juris- 
diction ^  where  plaintiff,  a  corporation  of  Washington,  defcDdant  contrac- 
tor, a  resident  of  California,  and  stirety  company  organized  in  Connecti- 
cut; United  States  v.  Barrett,  135  Fed.  194,  denying  jurisdiction  of  suit 
on  contractor's  bond  in  name  of  United  States  by  person  furnishing 
material.     See  101  Am.  St.  Hop.  171,  note. 

Syl.  4  {X,  921).     Agreement  to  marry  alone  insufficient. 

Approved  in  Sorenson  v.  Sorenson,  68  Neb.  508,  100  N,  W.  933,  holding 
mere  ''agreement  to  live  together  as  husband  and  wife"  insufficient; 
Beaves  v.  Heaves,  15  Okl.  256,  82  Pac.  49 5 ^  sustaining  on  facts  a  mere 
agreement  to  marry  followed  by  open  cohabitation* 

112  U,  6.  502-506,  28  L.  811,  ENGLAND  v,  GEBnABDT, 
Syl.  3   (X,  922),     Courtis  opinion  not  part  of  record. 
Approved  in  Townsend  t.  Beatrice  Com,  Assn.,  139  Ped«  383,  refusing 

to  review  equity  case  in  absence  of  evidence^  although  opinion  ^ed  hy 

lowef  court. 
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112  U.  8.  514<526,  28  L.  812,  THE  ELIZABETH  JONES. 

SyL  1  (Xy  923).    Collision — ^Vessel  changing  eourae. 

Approved  in  The  Metamoia,  144  Fed.  938,  blaming  Tessel  not  a] 
for  jawing  of  another,  close-hauled  in  strong  wind  and  hear 
The  Eagle  Wing,  135  Fed.  829,  holding  privileged  vessel  at  fault 
ing  course  just  prior  to  collision;  The  Sitka,  132  Fed.  868,  holdij 
at  fault  changing  course  to  starboard  after  collision  between  ti 
other  vessel. 

Syl.  2  (X,  923).    Collision— Vessel  placed  in  danger. 

Approved  in  Minnesota  8.  8.  Co.  y.  Lehigh  Yallej  etc  Co.,  12 
28,  63  C.  C.  A.  672,  holding  master  excusable  even  if  all  prea 
were  not  taken. 

112  U.  8.  26-536,  28  L.  816,  BBITTON  t.  THOBNTON. 

S7I.  1  (X,  024).    Wills— Determinable  fee. 

Approved  in  Tocum  v.  Parker,  134  Fed.  207,  67  C.  C.  A.  227,  I 
devise  to  son  and  on  death  without  issue  to  collateral  bein,  title 
in  devisee  npon  birth  of  issue. 

112  U.  8.  636-580,  28  L.  770,  CHEW  HEONQ  y.  UNITED  STAT 
SjL  2  (X,  925).  Bepeals  by  implication  not  favored. 
Approved  in  Quthrie  v.  8parks,  131  Fed.  449,  65  C.  C  A.  427, 1 
act  denying  fiscal  court  power  to  levy  tax  to  pay  railroad  bo 
debtedness,  unrepealed  by  later  act  creating  power  to  levy  g 
county  taxes;  Giles  y.  Dennison,  15  OkL  63,  78  Pac  177,  deojrini 
act  repealed  by  later,  both  providing  plans  to  raise  reresiM  t 
struct  buildings;  Carpenter  v.  Russell,  13  OkL  283,  73  Pac  932,  1 
act  covering  only  probate  matters  not  repealed  by  act  giving  p 
judges  jurisdiction  of  causes,  civil  and  criminal;  Allen  y.  Be 
Okl.  156,  63  Pac  877,  holding  congressional  act  reserving  eonntj 
not  defeating  territorial  act  providing  for  an  election  for  county 
United  States  v.  Foreman,  56  Okl.  257,  48  Pac.  98,  allowing  eat 
choice  of  statutes  to  recover  money  paid  for  land  erroneous,  allow< 
subsequently  canceled. 

SyL  4  (X,  926).    Statutes  not  given  retrospective  operation. 

Approved  in  Mottley  v.  Louisville  etc.  B.  Co.,  150  Fed.  411,  I 
contract  awarding  free  passage  over  lines  in  consideration  of  rtk 
damages  not  affected  by  subsequent  statute  prohibiting  free  tram 
tion. 

112  U.  8,  580-600,  28  L.  798,  HEAD-MONEY  CASES. 

SyL  3  (X,  927).    Uniform  tax  defined. 

Approved  in  State  v.  Chicago,  Burlington  etc  By.  Co.,  1»5  Mi 
93  S.  W.  787,  declaring  fifteen  cent  special  road  tax,  exempting  ] 
City  and  St.  Joseph,  void;   McMillian  v.  Payne  Co.  Commra.,  1 
667,  79  Pac  900,  holding  tax  levy  not  void  because  heavier  oa 
ef  township  authorised  to  erect  bridge. 
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SjL  7  {X,  028).    Treaties  eubject  to  congresaional  action. 

Approved  in  Wadsworth  v.  Bojsen,  148  Fed.  774,  holding  in  case  of 
<3onflict,  legifllative  amendment  will  prevail  over  treaty  requiring  ratiUca- 
tion;  United  Sbo©  Macb.  Co,  f.  Duplessis  etc.  Co,,  148  Fed,  36,  holding 
treaty  not  void  because  not  self -executory,  but  dependent  on  congreflsional 
action;  Hong  Wing  v.  United  States,  142  Fed.  130,  holding  congressional 
act  continued  excluBivo  laws  in  force  regardless  of  existing  treaty  ob- 
ligationa;  Wyman,  Petitioner,  191  Mass.  279,  77  N*  E*  380,  enforcing 
treaty  rights  of  Hussian  vice-consul  to  be  administrator  to  the  exclusion 
of   public  adnuniatration. 

112  U.  S,  604.60&,  28  L.  835,  BOND  t.  BUSTIN. 

8yL  2  (X,  930).    Jury  waived  by  written  stipulation* 

Distinguished  in  Shields  v.  MopgoUon  etc.  Co.,  137  Fed.  S44,  70  C, 

C  A.   123,  reviewing  assignments  of  error  where  jury  waived  in  open 

court  and  in  writing. 

SyL  3   (X,  930),     Motion  to  arrest  judgment — ^Evidence. 

Approved  in  Demolli  v.  United  States,  144  Fed.  366,  refuging  to  ex- 
amine other  parts  of  record  to  supply  defect  in  judgment  in  criminal 
oase. 

112  U.  S.  609-623,  28  L.  837,  MEMPHIS  E,  K  CO.  v.  COMMIS- 
SIONERS. 

Syl.  1    (X,  931).     Taxation  exemption   a  persooal  privilege. 

Approved  in  Baltimore  etc.  Ey,  Co.  v.  Wicomico  Co.,  103  Md.  281,  285, 
286,  63  AtL  679,  681,  holding  purchaser  at  foreclosure  sale  of  corporatei 
property  and  immunity  from  taxation^  did  not  acquire  exemption. 

Distinguished  in  Wicomico  Co.  Commrs,  v.  Bancroft,  135  Fed.  982, 
holding  exemption  of  railroad  from  taxation  under  special  act  of  legis- 
lature passed  to  successors  in  interest. 

Syl,  3  (X,  932),    Charter  distinguished  from  franchises. 

Approved  in  Vicksburg  v.  Vicksburg  Waterworks  Co.,  202  IT.  8. 
464,  50  L.  1109,  26  Sup.  Ct.  660,  holding  contractual  rights  under  munici- 
pal ordinance  passed  by  foreclosure  sale  of  franchise  and  corporate 
property;  JuUan  v.  Central  Trust  Co.,  193  U.  S,  106,  48  L,  637,  24  Sup. 
Ct,  399,  holding  upon  foreclosure  sale  franchiflcs  and  corporate  property 
eeased  to  be  liable  for  subsequent  debts  of  corporation;  Grand  Eapids  & 
L  R.  Co.  V.  Osborn,  193  U.  S.  29,  48  L.  604,  24  Sup.  Ct,  310,  denying 
purchaser's  right  under  foreclosure  sale  of  franchise  and  property  to 
incorporate  with  privileges  of  old  corporation;  Omaha  Water  Co.  v.  City 
of  Omaha,  147  Fed.  15,  holding  purchaser  at  foreclosure  sale  had  right 
to  collect  rates  specified  in  contract  between  corporation  and  city; 
Farmers*  Loan  etc.  Co.  v.  Meridian  W.  W,  Co.,  139  Fed.  667,  allowing 
mortgagee  a  receiver,  where  city  obtains  decree  depriving  corporation  of 
right  to  operate  water  plant;  Iron  Silver  Min.  Co.  v.  Cowie,  31  Colo,  453, 
T2  F&C  1068,  entertaining  jurisdiction  where  decision  of  lower  court 
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based  upon  determination  of  corporations  in  ability  to  do  bnsinees; 
Detroit  etc.  B.  B.  Co.  y.  GampbeU,  140  Mich.  392,  103  N.  W.  859,  allow- 
ing eorporation  in  hands  of  receiver  to  eondemn  land  for  right  of  waj;. 
Southwestern  TeL  etc  Co.  ▼.  San  Antonio,  32  Tez.  Cit.  103,  73  S.  W. 
860,  holding  corporate  franchises  property  within  caitj  charter's  pro* 
visions,  taxing  all  property. 

Miscellaneous.  Cited  in  Southern  By.  Co.  ▼.  Greensboro  etc  Co.,  134 
Fed.  93,  holding  suit  against  corporation  commissioners  to  enjoin 
alleged  void  order  not  suit  against  state. 

112  U.  8.  624-645,  28  L.  828,  UNION  METALLIC  CABTBIDGE  CO.  ▼. 
U.  S.  CABTBIDGE  CO. 

SyL  4  (X,  934).    Patents— Beissue  as  to  discarded  claim. 

Approved  in  Bembert  etc  Co.  v.  American  Cotton  Co.,  129  Fed.  369, 
64  C.  C.  A.  25,  restricting  patent  to  method  underlying  successful  opera- 
tion. 

112  U.  S.  645,  659,  28  L.  846,  UNITED  STATES  T.  GBEAT  FALLS 
MFG.  CO. 

SyL  1  (X,  934).    Private  property  taken  for  public  use. 

Approved  in  Penrhyn  Slate  Co.  v.  Granville  EL  etc  Co.,  181  N.  Y.  84, 
73  N.  E.  566,  dismissing  riparian  owner's  suit  against  city  to  restrain 
diversion  on  ground  of  laches. 

Distinguished  in  Hijo  y.  United  States,  194  U.  S.  322,  48  L.  996,  24 
Sup.  Ct.  727,  denying  United  States'  liability  for  use  of  Spanish  vessel 
captured  during  war  with  Spain;  Town  of  Nahaut  v.  United  States,  136 
Fed.  283,  69  L.  B.  A.  723,  70  C.  C.  A.  641,  denying  municipal  corpora- 
tion compensation  for  state  franchises  within  territory  condemned  by 
United  States. 

Syl.  2  (X,  935).    Owner's  remedies — Property  for  public  use. 

Approved  in  Zimmerman  v.  Kansas  City  etc.  B.  Co.,  144  Fed.  624, 
allowing  owner  to  recover  all  damages  sustained  by  railroad  appropriat- 
ing lot  without  exercise  of  eminent  domain;  United  States  v.  Foreman, 
5  Okl.  253,  257,  48  Pac.  97,  98,  holding  entryman  may  sue  to  recover 
for  land  erroneously  allowed. 

Syl.  3  (X,  935).     Eminent  domain — Implied  iobligation  to  pay. 

Approved  in  Christie-Street  Com.  Co.  v.  United  States,  136  Fed.  329, 
69  C.  C.  A.  464,  holding  action  to  recover  back  taxes  illegally  collected 
maintainable  without  regard  to  whether  on  contract  or  in  tort;  O'Beilly 
De  Camara  v.  Brooke,  135  Fed.  390,  holding  United  States  officer  liable 
in  tort  for  property  taken  for  public  use,  although  government  also 
liable  on  contract. 

112  U.  S.  670-676,  28  L.  862,  MABTINGTON  v.  FAIBBANKa 

Syl.   1    (X,  936).     Exception  to  general  finding. 

Approved  in  United  States  etc.  Co.  v.  Board  of  Commrs.,  145  Fed.  151, 
refusing  to  consider  question  of  sufficiency  of  evidence  to  sustain  finding^ 
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National  etc.  Co,  v,  Cincmnati  etc.  By.  Co.,  145  Fed,  35,  refusing  to 
review  queBtion  whether  judgment  supported  by  facta  found;  Fitzgerald 
V.  Bassford,  142  Fed.  134,  refusing  to  review  on  ftsaigfjment  of  error 
that  court  erred  rendering  judgment  for  plaintiff  and  againf«t  de- 
fendants; Weat  V.  Houston  Oil  Co.,  136  Fed.  350^  G9  C.  C.  A.  160,  re- 
filling to  review  tufficiency  of  fact  found  to  support  judgment;  Paul  v. 
Delaware  etc.  E,  Co.j  130  Fed,  954,  956,  holding,  in  absence  of  excep- 
tiona  taken  to  questic^na  of  law^  general  verdict  containing  mixed  ques* 
tions  of  law  and  fact,  conclusive  as  to  both;  Eureka  Co.  Bank  v.  Clarke, 
130  Fed.  327,  64  C,  C;  A,  571,  refusing  to  weigh  evidence  to  determine 
whether  court  'b  findings  justified  thereby. 

By!.  3  (X,  937),     Finding  equivalent  to  verdict 

Approved  in  Delaware  etc.  B,  Co.  v.  Kutter,  147  Fed.  57,  refusing  ta 
review  weight  of  evidence  where  findings  general;  Btreeter  y.  Sanitary 
Dist,  of  Chicago,  133  Fed.  126,  66  C.  C.  A.  190,  refusing  in  abBence  of 
apectal  findings  oa  stipulation  of  acts  to  weigh  evidence  and  determine 
facts;  Paul  v.  Delaware  etc.  R.  Co.,  130  Fed.  956,  denying  request  for 
special  findings  of  facta  where  action  tried  without  jury;  Eureka  Co. 
Bank  v.  Clarke,  130  Fed.  326,  64  C.  C.  A,  571,  refusing  to  weigh  evi- 
dence to  detefmin©  whether  court's  findings  justified  thereby;  York  v. 
Washburn,  129  Fed.  566,  64  C.  C,  A.  132,  refusing  to  inquire  whether 
finding  sustained  by  evidence. 

Byl.  4  (X,  938} .     MatterB  proseoted  by  bill  of  exceptions. 

Approved  in  Paul  v.  Delaware  etc.  B.  Co.,  130  Fed.  954,  holding  in 
case  tried  without  jury,  whole  testimony  cannot  be  reviewed  by  bill  of 
exceptioni. 

112  U.  S.  693-696,  28  L.  871,  WHITNEY  v.  MORROW. 

Syl.  2  (X,  939 )♦     Title  not  strengthened  by  subsequent  patent. 

Approved  in  Kneeland  t.  Kortor,  40  Wash.  368,  82  Fae.  611,  1  L. 
R»  A.  (N,  S.)  745,  holding  territorial  grantees  entitled  to  land,  al- 
though patent  issued   aft^r  Washiogton  became  state. 

112  U.  8.  696-710,  28  L.  866,  KNICKERBOCKEB  LIFE  INS.  CO.  ▼. 
PENDLETON. 

ByL  1    (X,  939).     Policy  forfeited  by  nonpayment  of  note. 

Approved  in  Eeasler  v.  Fidelity  etc.  Life  Ins.  Co.,  110  Tcnn.  414,  420» 
75  S.  W.  735,  737,  holding  policy  voided  by  nonpayment  of  note,  al- 
though silent  thereon, 

Syl.  4  (X,  940),     Iniurance — Liability  denied,  proof  waived. 

Approved  in  Phoenix  Ins.  Co.  v.  Kerr,  129  Fed.  727,  64  C.  C.  A.  251, 
66  L.  R.  A.  569,  holding  denial  of  contract,  waiver  of  proof  of  loss; 
Greenwich  Ins.  Co.  v.  State,  74  Ark.  79,  84  S.  W.  1028,  holding  proof  of 
loss  waived  by  adjuster^!  determination  to  stand  on  offer;  Scely  v. 
ManhatUn  etc.  Ins.  Co.,  72  N.  H,  54,  55  Atl.  426,  holding  proof  of 
death  unnecessary   where  company  claimed  policy  lapsed;  Madden  &  Cow 
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▼.  Phoenix  Ins.  Co.,  70  8.  C.  301,  49  8.  E.  857,  where  at  time  of  apply- 
ing  for  iDBiiianee  insured  showed  inventory  to  agent,  who  said  it  waa 
all  right,  insurer  waived  right  to  insist  that  it  did  not  conform  to  iron- 
safe  clause  in  policy. 

112  U.  8.  717-720,  28  L.  864,  THAYEB  ▼.  LIFE  A8SN. 

8jL  1  (X,  941).    Trustee  an  indispensable  party. 

Approved  in  In  re  E.  T.  Kenney  Co.,  136  Fed.  455,  holding  eestuis  que 
trust  not  necessaxy  for  proper  parties  in  action  to  recover  moneys  for 
trust  estate. 

112  U.  8.  720-733,  28  L.  872,  ST.  PAUL  B.  B.  CO.  ▼.  WINONA  B.  B. 
CO. 

Syl.  3  (X,  942).    Public  lands— Priority  of  selection. 

Approved  in  8joli  v.  Dreschel,  199  U.  8.  566,  50  L.  812,  26  8ap. 
Ct.  154,  holding  railroad  acquired  no  interest  by  merely  filing  list  of 
selection  to  supply  deficiencies  within  place  limits;  Humbird  ▼.  Avery, 
195  U.  8.  508,  49  L.  299,  25  Sup.  Ct  123,  holding  sales  by  railroad 
after  acceptance  of  act  cannot  defeat  provisions  thereof  with  reference  to 
'Conflicting  claims;  State  ▼.  Trustees,  47  Fla.  325,  35  So.  995,  holding 
neither  swamp  land  grant  nor  eonformatory  act  of  Congress  of  1850 
affected  provisions  of  school  land  grant  of  1845;  Sage  v.  Maxwell,  91 
Minn.  534,  99  N.  W.  45,  sustaining  settier's  rights  to  land  granted  to 
railroad  where  selection  not  made  and  approval  given. 

112  U.  8.  733737,  28  L.  861,  ST.  PAUL  B.  B.  v.  UNITED  STATES. 

Sjl.  2  (X,  943).    United  States — Assignment  of  claim  void. 

Approved  in  Nutt  v.  Knut,  200  U.  8.  20,  50  L.  353,  26  Sup.  Ct.  216, 
holding  contract  for  prosecution  of  claim,  made  a  lien  thereon,  void. 

112  U.  S.  737-742,  28  L.  859,  PEUGH  v.  PORTER. 

Syl.  2  (X,  944).     Assignment — Fund  appropriated  creates  lien. 

Approved  in  Union  Trust  Co.  v.  Bulkeley,  150  Fed.  513,  holding 
parol  assignment  secured  by  notes  to  secure  money  for  business  creates 
valid  lien  against  assignor's  bankruptcy  trustee;  In  re  Cramond,  145 
Fed.  977,  denying  right  of  bank  holding  assignment  of  contractor's 
claim  right  to  file  lien. 


OXSH  UNITED  STATES. 
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SyL  1   (X,  946).     Emment  domain — ^Piivate  ub6. 

Approved  in  Madiaonvill©  Traction  Co.  w,  St.  Bernard  Min*  Co.,  195 
XJ,  S.  252,  49  L,  467,  25  Sup.  Ct.  251,  upholding  removability  of  proceed- 
ing for  condemnation  <>f  land  uuder  Kj.  St.,  §§  835-839,  wbere  diverse 
citizenship  existed;  Scott  v.  La  Porte,,  162  Ind,  48,  68  N,  E.  282,  holding 
void  city  ordiiiaiice  empoweriiig  water  company  to  construct  waterivorks 
and  binding  city  to  pay  large  Hnm  for  twenty-one  years  aa  water  rentals 
to  trustee  of  company 'i  bondholders,  and  pledging  city^i  taxing  power 
to  meet  charges  j  Castner  ▼.  Minneapolis,  92  Minn.  87,  99  N.  W.  361, 
eity  eouneii  cannot  reimburse  defeated  candidate  for  public  office  for 
expense  of  election  contest. 

Bistinguiahed  in  disaenting  opinion  in  Madison ville  Traction  Co.  ▼. 
St,  Bernard  Min.  Co.,  196  U.  8.  260,  49  L,  471,  25  Sup.  Ct  251,  major- 
ity upholding  removability  of  proceeding  for  condemnation  under  Ky. 
St.,  §9  835-839j  where  diverse  citixenship  existed, 

lia  U.  8.  0-26,  2S  L.  889,  HEAB  v.  AMOSKEAQ  MFG.  CO, 

SyL  1   (X,  947),     Due  process— Mill  dam  act. 

Approved  in  Otis  Co.  r.  Ludlow  Mfg.  Co.,  201  U.  8.  151,  50  L.  ?05, 
26  Sup,  Ct.  353,  upholding  Mass,  Pub.  St,,  c.  190,  giving  mill  owners 
right  to  flowage  to  develop  water  power,  where  compensation  secured  to 
Tipper  owner  for  injuries  resulting  to  lands;  Brown  v.  Gerald,  100  Me. 
368,  109  Am,  St.  Rep.  526,  61  Atl  792,  70  L.  R,  A.  472,  denying  right 
of  generator  and  seller  of  electric  power  for  manufacturing  purposes 
to  erect  line  of  poles  and  wires  across  private  property  j  Otis  Co,  v. 
Ludlow  Manf.  Co.,  186  Mass.  95,  104  Am.  St.  Rep,  563,  70  N.  E.  1012, 
upholding  compeusation  provided  in  Pub.  St,  1882,  c.  190,  §  3,  where 
another  mill  site  bas  been  preyiously  appropriated;  Minnesota  Canal 
€tc.  Co,  ▼,  Koochiching  Co.,  97  Minn.  448,  107  N.  W.  412,  generation  of 
electricity  by  water-power  for  sale  to  general  public  is  public  use,  but 
development  of  water-power  is  not;  State  v.  White  River  Power  Co.,  39 
Wash,  662,  82  Pac,  151,  2  L,  R.  A.  {N,  8.)  842,  taking  of  land  by 
electric  power  corporation  whicli  baa  no  city  francbiM  ia  taking  for 
private  um» 

113  U.  S.  27-32,  28  L.  923,  BARBIER  v.  CONNOLLY.      ' 
SyL  1  (X,  947).     Law  ordinance— Equal  protection. 
Approved  in  Grainger  v.  Douglass  etc   Jockey  Club,   148  Fed.   521^ 

ff24|  526,  upholding  Ky.  Act  1906,  regulating  racing  of  nmning  horses; 
n  [1233] 


113  U.  8.  27-32  Notei  oa  U.  &  Beporti. 

French  v.  Davidson,  143  Cal.  662,  77  P&c.  664,  upholding  Stat 
p.  32,  requiring  vaccination  of  school  children;  In  re  Finlcy,  1  Oil 
210,  81  Pac.  1046,  upholding  Pen.  Code,  S  246,  imposing  death  ] 
on  life  convict  making  malicious  assault  with  deadly  weapon;  8 
Beynolds,  77  Conn.  134,  58  Atl.  757,  upholding  Gen.  8t.  1902,  1 
prohibiting  engaging  in  temporary  business  of  selling  provisions 
one  mile  of  fair  grounds  of  any  incorporated  society,  without  latter 
sent;  Christy  v.  ElUott,  216  lU.  40,  108  Am.  St.  Bep.  196,  74  X.  E 
upholding  Laws  1903,  pp.  301,  302,  regulating  speed  of  aatom 
McKinster  v.  Sager,  163  Ind.  679,  106  Am.  St.  Bep.  268,  72 
857,  68  L.  B.  A.  273,  holding  void  Acts  1903,  p.  276,  rsgolatiai 
of  stock  of  merchandise  not  in  ordinary  course  of  trade;  Sel 
Hayes,  163  Ind.  434,  72  N.  E.  123,  holding  void  Acts  1901,  ] 
regulating  sales  of  stock  of  merchandise,  not  in  ordinary  eonrte  of 
Adams  Express  Co.  v.  State,  161  Ind.  346,  67  N.  £.  1039,  npl 
Bums'  St.  1901,  SS  3312b,  et  seq.,  prohibiting  unjust  diseriminati 
express  companies;  Iowa  etc.  Ins.  Assn.  v.  Gilbertson,  129  Iowa,  6< 
N.  W.  157,  upholding  Code  Supp.  1902,  S  1333d,  requiring  im 
companies,  except  county  mutuals,  not  organized  for  profit,  to  p 
on  gross  receipts  after  deducting  losses;  Brady  ▼.  JjCattem,  125 
ie8,  106  Am.  St.  Bep.  291,  100  N.  W.  362;  upholding  Acts  29t 
Assem.,  p.  45,  c.  77,  regulating  conduct  of  building  and  loan  bnsu 
unincorporated  societies;  Templar  v.  Barbers'  Board  of  Ezaminei 
Mich.  255,  100  Am.  St.  Bep.  610,  90  N.  W.  1059,  holding  void 
1899,  providing  for  licensing  of  barbers  and  prohibiting  grant  < 
tificates  to  aliens;  State  v.  Boehm,  92  Minn.  378,  100  N.  W.  f 
holding  Laws  1895,  p.  653,  e.  273,  declaring  certain  weeds  Dvii 
State  V.  Cudahy  Packing  Co.,  33  Mont.  185,  82  Pae.  835,  boldi^ 
Penal  Code,  SS  321,  325,  prohibiting  combinations  to  fix  price  o: 
modities  and  exempting  persons  engaged  in  agriculture  or  bortiei 
Wenham  v.  State,  65  Neb.  406,  91  N.  W.  425,  58  L.  R.  A.  82 
holding  act  of  1899,  regulating  hours  of  labor  of  females  in  fac 
stores,  hotels,  and  restaurants;  Ex  parte  Boyce,  27  Nev.  337,  75  1 
65  L.  B.  A.  47,  upholding  act  of  1903,  regulating  hours  of  Ul 
mines  and  smelters;  People  v.  Reardon,  184  N.  Y.  445,  112  A 
Rep.  636,  77  N.  E.  974,  upholding  Laws  1905,  pp.  474,  477,  if  31J 
imposing  tax  on  transfers  of  corporate  stock;  People  v.  Wardei 
N.  Y.  226,  76  N.  E.  12,  2  L.  B.  A.  (N.  S.)  859,  upholding  Laws 
c.  432,  regulating  employment  agencies  in  cities  of  first  and  second 
Cowart  V.  City  Council,  67  S.  C.  44,  45  S.  E.  125,  upholding  ord 
providing  that  lenders,  except  banks,  loaning  money  on  personalty, 
pay  licenses,  according  to  schedule  of  gross  business;  Standard  ( 
V.  Fredericksburg,  105  Va.  91,  52  S.  E.  820,  holding  void  city  ord 
imposing  one  tax  on  corporations  transporting  oil  in  bulk  in  tank  < 
pipes,  and  another  tax  on  persons  selling  oil  brought  in  for  distribai 
barrels;  dissenting  opinion  in  Wright  v.  Hart,  182  N.  Y.  354,  358. 
E.  413,  414,  2  L.  R.  A.  (N.  S.)  338,  majority  holding  void  Laws 
p.  1249,  making  sales  of  stock  of  merchandise  in  bulk  void  as  to  rn 
unless  inventory  made  and  purchaser  notifies  creditors;  dissenting  o 
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in  State  t.  Barrett,  138  N.  C.  649,  50  S.  E.  512,  majority  upholding 
Laws  1903,  p,  749^  making  it  unlawful  for  one  not  Ucf!iiscd  retailer  to  stU 
liquor,  and  makiog  keeping  of  more  tban  quart  prima  faeie  keeping  for 
sale. 

Byh  2  (X,  &50),    Fourteenth  amendment — Police  power. 

Approved  in  Glucose  Ref.  Co.  v.  City  of  Chicago,  138  Fed.  217,  up- 
holding smoke  ordinance;  State  v.  Robb,  100  Me.  185,  60  All.  876, 
upholding  ordinance  giving  exclusive  privilege  of  colleeting  and  remov- 
ing garbage  to  person  specially  appointed^  and  prohibiting  others  from 
engaging  in  same  businesBj  State  v.  Shattuck^  90  Minn.  49^  104  N.  W. 
720,  upholding  Laws  1903,  p.  606,  §  45,  prohibiting  sale  of  ruffed  grouse ; 
City  of  Bntte  v.  Paltrovich,  30  Mont.  23,  104  Am.  St.  Rep.  698,  75  Pae. 
522,  upholding  ordinance  regulating  hours  of  operation  of  pawnshops, 
loan  oMces,  and  Becond-hand  stoics  only;  Johnson  t.  Spartan  Mills,  68 
S.  C.  B56,  47  S.  R  702,  upholding  Code  1902,  §§  2712,  2720,  making  it 
unlawful  to  pay  wages  in  evidences  of  indebtednesa  redeemable  in  other 
than  lawful  money  and  oxempting  agricultural  contracts;  disj^enting 
opinion  in  Lochner  v.  New  York,  198  U.  S.  65,  49  L.  945,  25  Sup*  Ct. 
639,  majority  holding  void  New  York  act  1897,  regulating  hours  of 
labor  in  bakeries. 

Syl  3  (X,  952).  FedemI  question— Conformity  to  federal  constitu- 
tion. 

Approved  in  dissenting  opinion  in  Ex  parte  Boyce,  27  Nev.  366,  75 
Pac.  16,  65  L.  E.  A.  47,  majority  upholding  act  of  1903,  regulating 
hours  of  labor  in  mines  and  smelters. 

113  IT.  S.  40^50,  28  L,  885,  DAVIDSON  v.  VON  LINGIN, 
Syl.  3  (X,  053).  Breach  of  charter-party—Eepudiation. 
Approved  in  Mutual  etc.  Life  Asa  a.  v.  Austin,  142  Fed.  401,  eow- 
struing  uncontestable  clause  in  insurance  policy;  Eoss-Meehan  Foundry 
Co.  V.  Eoyer  Wheel  Co.,  113  Tenn.  376,  83  8.  W.  168,  68  L.  R.  A.  829, 
contract  by  which  plaintiff  agrees  to  make  and  deliver  to  defendant  for 
three  years  all  castings  required  by  it,  each  delivery  payable  within 
sixty  days,  may  be  terminated  on  failure  to  make  payment;  The  Gordon 
Campbell,  141  Fed,  436,  arguendo. 

113  U.  S.  59-73,  28  U  901,  HOLLISTEE  T,  BENEDICT  ETC.  MFQ. 
CO. 
Byh  1  {X,  953).     Patentee's  rights  exclusive  of  government 
Approved  in  dissenting  opinion  in  International  Postal  Supply  Co.  ▼. 
Bruce,  194  U.  S.  608,  48  L.  1138,  24  Sup.  a.  820,  nmjority  holding  in- 
ability  to   make   United   States   party,    defeats   right   of   patentee    for 
stamp-canceling  machine,  to  enjoin  use  hy  postmaster  of  infringing  aia- 
chines  of  which  government  is  lessee » 

Syl.  5   (X,  954).     Patentable  invention — Mechanical  sMlL 
Approved   in   New   York  etc.    Belting  Co.    v,   Sierer,    149    Fed,   770, 
Farnaap  ^  Watts  patent  No,  527,061|  for  tile  floor^  is  void  in  view  of 
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prior  act ;  Sloan  Hlter  Co.  t.  Portland  Gold  Min.  Co.,  139  Fed.  26,  holding 
▼oid  Sloan  patent  No.  587,874,  for  barrel  filter  for  filtration  of  preciona 
metal  solutiona;  Wilea  v.  Bush  Temple  of  Muiic  Co.,  134  Fed.  391,  67 
C.  C.  A.  371,  holding  void  Wilee  k  Bnmham  patent  No.  531,711,  for 
improved  flooring. 

113  U.  8.  73-81,  28  L.  927,  HESS  t.  REYNOLDS. 

SjL  1  (X,  956).    Removal — Suit  against  administrator — Claims. 

Approved  in  Fourier  t.  MeKenzie,  147  Fed.  289,  upholding  federal 
jurisdiction  of  suit  bj  diverse  citizens  to  determine  shares  in  estate  of 
decedent,  where  property  held  partlj  bj  federal  receiver,  a^d  partly  hf 
decedent's  surviving  partner;  Barber  Asphalt  Pav.  Co.  v.  Morris,  132 
Fed.  949,  67  L.  B.  A.  761,  66  C.  C.  A.  55,  Duluth  charter  regulating 
appeals  from  allowance  or  rejection  of  claims  and  prohibiting  pajments 
pending  appeal,  does  not  affect  federal  court's  power  to  enforce  judg- 
ments on  such  claims. 

Syl.  S    (X,  957).    Removal — ^Tima  to  apply. 

Approved  in  Carpenter  v.  New  York  etc  R.  R.  Co.,  184  Mass.  101, 
68  N.  E.  29,  hearing  before  auditor  does  not  constitute  trial  so  as  to 
preclude  plaintiff  from  being  entitled  to  nonsuit  after  hearing,  but 
before  filing  of  auditor's  report. 

(X,  956.)  Miscellaneous.  Cited  in  Cheshire  Ptot.  Inst  t.  Anglo- 
American  Land  etc.  Co.,  132  Fed.  969,  66  C.  C.  A.  122,  court  maj 
render  judgment  against  corporation  in  hands  of  receiver  to  determina 
question  of  debt  or  no  debt. 

113  U.  S.  81-84,  28  L.  938,  POLLEYS  t.  BLACK  RIVER  IMPROVE- 
MENT CO. 

SjL  3  (X,  958).    When  time  for  writ  of  error  runs. 

Approved  in  In  re  McCall,  145  Fed.  901,  time  limit  for  review  of 
orders  confirming  bankrupt's  composition,  bj  appeal,  runs  from  entry 
of  confirmation  order  on  records. 

113  U.  S.  89-96,  28  L.  934,  GRIFFITH  T.  GODEY. 

Sjl.  1  (X,  959).    Conclusiveness  of  settlement  of  executor's  account. 

Approved  in  Froebrich  t.  Lane,  45  Or.  21,  106  Am.  St.  Rep.  634,  76 
Pac.  352,  equity  court  maj  set  aside  countj  court's  decree  settling  ad- 
ministrator's final  account  procured  bj  fraud,  though  B.  ft  C.  Comp., 
S  911,  gives  countj  court  exclusive  jurisdiction  to  settle  such  accoiints; 
Thomas  v.  Hawpe,  35  Tex.  Civ.  315,  80  S.  W.  131,  whei%  administrator 
filed  account  showing  balance  applicable  to  unpaid  claims,  but  did  not 
give  debts  of  estate,  nor  names  of  creditors,  or  ask  for  discharge,  and 
court  settled  it  in  form  for  annual  exhibit  it  is  not  final  account. 

SjL  2  (X,  960).    Equitj — Omission  from  administrator's  account. 
Approved  in  Tucker  v.  Stewart,  121  Iowa,  717,  97  N,  W.  149,  uphold- 
ing suit  to  set  asida  order  finally  discharging  administrator  for  errora 
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in  settlemant  brought  witMn  fl?e  years  after  disco veiy  of  errors.    See 
lOG  Am,  St  Bep.  642,  note* 

113  U.  8.  97-104,  28  L.  906,  BOWELL  ▼.  LINDSAY, 

SyL  4  (X,  961)*     Patents— Bquivalenta. 

Approved  in  American  Can  Co,  v*  HicJcmott  Aaparagua  etc.  Co*,  137 
Fed.  S8,  opbolding  machine  of  Eldridge  patent  No.  712,998,  for  can- 
body  toTming  machine;  Cleveland  Foundry  Co,  v.  Detroit  etc.  Stove  Co,, 
131  Fed.  751,  holding  void  Jearvea  patent  No.  475,401,  for  oil -burner. 

Syl,  S   (X,  961),     Infringement  of  part  of  combination. 

Approved  in  Bullock  etc.  Mfg.  Co,  v.  Westinghouse  etc.  Mfg.  Co.,  129 
Fed.  109,  63  C.  C.  A.  607,  following  rule;  Dodge  Coal  Storage 
Co.  V.  New  York  etc  B.  B,  Co.,  139  Fed.  981,  holding  void  Picz  in  Beau- 
mont patents  Nos.  668,960  and  688^111,  for  improvements  in  coal- 
storage  apparatus;  Avery  t.  Case  Plow  Works,  139  Fed.  886,  con- 
struing Avery  patent  No.  650,771,  for  double  mold- board  plow. 

113  tr.  S*  104-116,  28  L.  930,  FINDLAY  t.  McALLISTEB. 
Syl.  1  (X,  961).     Conspiracy  to  defeat  tax  to  pay  judgment. 
Distinguished  in  Bitrer  t.  Washburn,  121  Iowa,  468,  96  N.  W.  981, 
denying  judgment  creditor's  action  for  conspiracy  where  he  levied  on 
r«ilty  and  garnisheed  purchaser  and  garnishee  secured  discharge  with- 
out notice  after  sale. 

113  IT.  S.  116-127^  £8  U  915,  CENTEAL  BAILROAD  ETC.  CO  v. 
PETTUS. 

8yL  2  (X,  962).     Attorney's  fees  for  recovering  fund. 

Approved  in  Harrigan  v.  Gildirist,  121  Wis.  391,  99  N.  W.  991,  follow* 
iDg  rule;  McCourt  v.  Singers- Bigger,  145  Fed.  114,  stockholder  who  by 
suit  on  bebalf  of  corporation  recovers  fund  wrongfully  diverted  by 
officers  is  entitled  to  reimbursement  therefrom  for  attorney's  teeSf  but 
defend! og  stockholders  are  not;  Cuyler  v.  Atlantic  etc.  B.  Co.,  132  Fed, 
572,  federal  e^^uity  court  has  discretion  to  allow  counsel  fees  to  joint 
owner  of  property  who  has  sued  for  its  protection  and  it  has  been 
brought  within  control  of  court;  Lamar  v.  Hall,  li*9  Fed.  83,  63  C. 
C,  A.  521,  where,  after  appointment  of  receiver  in  suits  by  lien  creditors 
against  corporation,  attorneys  for  minority  stockholders  fiie<l  bill  alleg- 
ing former  suits  brought  in  bad  faith  and  co-receiver  appointed,  and  on 
trial  bad  faith  not  shown  and  sale  set  aside  for  inadeqimcy  of  price, 
and  increased  price  obtained  on  resale,  attorneys  not  entitled  to  fees 
out  of  proceeds;  Bartholomew  v.  Union  Trust  Co.  (Myers  v.  Mut.  Life 
Ins.  Co.),  36  Ind,  App.  329,  75  N.  E.  31,  services  rendered  by  attorney 
for  intervener  in  receivership,  who  asked  that  bond  and  mortgage  given 
by  him  to  insohent  be  found  paid  and  ordered  canceled,  are  not  pay- 
able out  of  receivership  fund;  Kimble  v.  Board  of  Corumra.,  32  Ind. 
App.  389,  66  N.  E.  1027,  where  defendant,  who  se^iured  judgments 
against   county    officers    for    misappropriated    county    funds,    and    paid 
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over  amounts  recovered  less  expenses  of  suits  and  attomeTi,  is  es 
to  such  items;  Coffman  v.  Gates,  110  Mo.  App.  488,  85  8.  W.  660, 
one  holding  interest  in  lands  in  fee  and  remainder  as  trustee  ex| 
money  in  defense  of  ejectment  suit,  he  could  look  to  trost  proper 
proportionate  reimbursement;  Carpenter  v.  United  8tate8  Fidelil 
Co.,  123  Wis.  215,  101  N.  W.  407,  countj  court  maj  determine  a 
due  administrator  for  legal  services,  and  on  application  of  ait 
after  administrator  has  become  defaulter  decree  amount  tbereo 
on  estate's  assets  in  favor  of  attorneys;  Butler  ▼.  Conwell,  14 
173,  82  Pac.  952,  where  attomej  for  creditors  of  insolvent  eol 
and  paid  to  receiver  fund  for  benefit  of  all  creditors,  attorney's 
on  fund  is  valid  whether  presented  for  allowance  hy  employing  en 
or  by  attorney  himself. 

113  U.  8.  135-142,  28  L.  954.  ACKLEY  8CH00L  DMT.  t.  HAI 
8yl.  2  (X,  964).    Negotiability  of  municipal  bond. 
Approved  in  National  8alt  Co.  v.  Ingraham,  143  Fed.  807,  eo 
tions'  certificates  of  indebtedness  not  rendered  non-negotiable  bg 
vision  that  maker  may  pay  principal  before  maturity. 

8yl.  4  (X,  964).    Statutes  embracing  one  subject — Title. 

Approved  in  Blair  v.  Chicago,  201  U.  8.  452,  50  L.  823,  26  So 
427,  upholding  statutes  constituting  charters  of  Chicago  street  n 
companies. 

113  U.  S.  149-152,  28  L.  962,  BICKNELL  v.  C0M8T0CK. 

Syl.  1  (X,  965).    Land  patent — Officer's  mutilation  of  record. 

Approved  in  United  States  v.  Laam,  149  Fed.  585,  land  paten! 
issued  on  decision  of  proper  officers  and  recorded  in  proper  land  «i 
ment  book  passes  title  without  delivery;  Sage  v.  Rudnick,  91  Minn 
100  N.  W.  108,  after  passing  of  title  to  land  grant  by  definite  lo< 
of  road,  pendency  of  adverse  claim  before  Interior  Department  di 
suspend   running  of  limitations  in   favor  of  adverse   claim. 

Syl.  3  (X,  965).    Adverse  possession  gives  perfect  title. 

Approved  in  Linton  v.  Heye,  69  Neb.  455,  111  Am.  St.  Bep 
95  N.  W.  1041,  statute  of  limitations  respecting  actions  for  m 
of  realty  does  not  deprive  owner  of  property  without  due  pr 
Wilson  v.  Braden,  56  W.  Va.  376,  107  Am.  St.  Rep.  930.  49  8.  E 
determining  question  of  sufficiency  of  adverse  possession. 

113  U.  S.  157-179,  28  L.  939,  CONSOLIDATED  SAFETY  VALIT 
V.  CROSBY  STEAM  GAUGE  ETC.  CO. 

Syl.  4   (X,  967).     Patents — Mere  mechanical  skilL 

Approved  in  Brown  Bag  Filling  Mach.  Co.  v.  Drohen,  140  Fed 

upholding  Cummiogs  patent  No.  573,171,  for  machine  for  filling 

bags. 
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Sjl.  7  {X,  90a),     Patent  infringemeiit — Specific  differences. 

Approved  in  Riss  v,  Barth  Mfg,  Co.,  136  Fed.  854,  69  C.  C.  A.  528, 
Bias  patent  No.  356,963,  for  electric  circuit  closing  apparatus,  infringed 
hj  apparatiiB  of  Billon  patent  No.  676,426, 

Syl.  9  (X,  96S).     Patentable  novelty— Extensive  use. 
Approved  m  Bobins  etc.  Belt  Co.  v,  American  etc,  Macb.  Co.,  145 
Fed,  926 f  upholding  Robins  patent  No.  571,604,  for  belt  conveyor. 

Distinguished  in  Mayo  Knitting  etc.  Co.  r.  E.  Jenckes  Mfg.  Co., 
133  Fed.  641,  66  C.  C.  A.  503,  holding  void  Mayo  patent  No.  461,357, 
<;laim  11,  for  circular  knitting  macluiie. 

Syl  10  (X,  969).     Patent  for  safety  valve. 

Approved  in  Albright  v.  Langfeld,  131  Fed.  475^  upholding  Albright 
patent  No.  439,086,  for  coin  purse. 

113  U-  S.  179-199,  28  L.  908,  BRYAN  v.  KENNETT, 

Syl.  1  (X,  969).    Property  includes  inchoate  titles* 

Approved  in  Corkran  Oil  etc»  Co.  v.  Arnaudet,  111  La,  577,  35  So. 
753,  following  rule. 

Syl*  3   (X,  969  )p     Suit  against  nonTesident  ininor« 

Approved  in  Cohen  v.  Portland  Lodge  etc.  Elks,  144  Fed.  276,  on 
service  by  publication  on  nonresident  defendant  tinder  Bi  &  C.  Compt 
Or.,  §§  56,  57,  minoritj  of  defendant  immateriaL 

Syl.  4  (X,  969).     Judgments— €olhiteral  attack. 

Approved  in  Kittel  v.  Trustees  etc.  Improvement  Fund,  139  Fed.  955, 
Tvhere  trustees  of  Florida  improvement  fund^  joined  as  defendants  in 
foreclosure  of  lands  covering  certificate  from  tbem  alleged  in  answer 
intention  to  comply  with  certificate  they  are  estopped  from  denying 
authority  to  make  certificate. 

113  U.  S.  199-202,  28  L.  948,  NORTHERN  LIBERTY  MARKET  CO, 
T.  KELLY. 

8yL  1  (X,  970).    Compromise  note  for  lesser  sum. 

Approved  in  Tollman  v.  Quincy,  129  Fed.  975^  where  defendant's  note 
transferred  to  plaintiff  before  maturity  in  settlement  of  pending  suit, 
plaintiff's  counsel  being  told  it  wa§  given  by  maker  to  payee  in  settle- 
ment of  account,  it  is  no  defense  that  it  was  accommodation  paper. 

113  U*  8.  205-212,  28  L,   959,  CARDWELL   v.   AMERICAN- BR  EDGE 
CO. 

Syl.  I  (X,  970),    Navigable  waters— Admission  of  state. 

Approved  in  Manigault  v.  Springs,  199  U.  S.  479,  60  L.  278,  2<J 
Sup.  Ct.  127,  state  constitution  providing  that  navigable  waters  shall 
forever  remain  public  highways  does  not  prevent  legislature  from  author- 
Izing  .Inm'  across  streum  to  subserve  drainage  of  lowlands. 
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8jL  2  (Xy  971).    State's  power  over  nayigable  waters. 

Approved  in  United  States  t.  Union  Bridge  Co.,  143  Fed.  892,  com* 
panj  building  bridge  over  navigable  stream  under  state  charter,  provid- 
ing it  shall  not  obstruct  navigation,  maj  be  compelled  bj  United  States 
to  so  alter  it  as  not  to  obstruct  navigation;  Kansas  Citj  etc.  R.  B. 
Co.  V.  Wijgul,  82  Miss.  231,  33  So.  967,  61  L.  B.  A.  578,  raibroad  which 
has  constructed  bridge  over  navigable  interstate  river  under  state  grant 
maj  make  necessary  repairs;  Seibert  v.  Missouri  Pac.  Bj.  Co.,  188  Mo. 
672,  87  S.  W.  999,  70  L.  B.  A.  72,  refusing  to  interfere  with  decision 
of  citj  authorities  locating  machinery  for  operating  safety-gates  at 
railroad  crossing  where  thirty-nine  feet  of  unobstructed  space  in  high- 
way left. 

113  U.  8.  216-218,  28  L.  983,  CHEONG  AH  MOY  v.  UNITED  STATES. 

Syl.  1  (X,  972).    Moot  questions  not  decided. 

Distinguished  in  Mackenzie  v.  Barrett,  141  Fed.  965,  allowing  habeas 
corpus  where  petitioner  under  arrest  but  out  on  baiL 

113  U.  S.  218-222,  28  L.  980,  PBICB  v.  PENNSYLVANIA  B.  B.  CO. 

(X,  972.)  Miscellaneous.  Cited  in  Yarrington  v.  Delaware  etc  Co.^ 
143  Fed.  569. 

113  U.  8.  222-227,  28  L.  981,  DAKOTA  CO.  v.  GLIDDEN. 

SyL  2  (X,  973).     Appeal — Evidence  dehors  record. 

Approved  in  Bidge  t.  Mauker,  132  Fed.  601,  67  C.  C.  A.  596,  deter- 
mining conclusiveness  of  state  decree  against  receivers  appointed  by 
court  of  another  county;  Barnes  t.  Lynch,  9  Okl.  22,  59  Pac  999, 
applying  rule  where  proceedings  after  judgment,  for  appointment  of 
referee  and  taking  accounting  presented  in  support  of  motion  to  <^igTniwt. 
appeal,  by  attested  copies  of  record  and  by  affidavit. 

113  U.  S.   227-242,  28  L.   966,  ANDERSON  COUNTY  COMMBS.  t, 
BEAL. 

Syl.  1  (X,  973).    Municipal  bonds— BecitaL 

Approved  in  Piatt  v.  Hitchcock  Co.,  139  Fed.  933,  applying  rule  where 
county  commissioners,  authorized  to  issue  bonds  not  exceeding  ten  per 
cent  of  last  preceding  assessment,  recited  bonds  issued  pursuant  to 
specified  statutes  and  bonds  issued  after  last  assessment  but  board  had 
power  until  few  days  later  to  alter  assessment. 

Syl.  4  (X,  974).    Direction  of  verdict. 

Approved  in  McGuire  v.  Blount,  199  U.  S.  148,  50  L.  130,  26  Sup. 
Ct.  1,  upholding  direction  of  verdict  in  ejectment;  Guild  ▼.  Pringle,. 
145  Fed.  314,  upholding  refusal  to  direct  verdict  in  action  against  city 
contractor  for  death  of  pedestrian  by  falling  into  excavation  where  evi- 
dence conflicted;  International  Text  Book  Co.  t.  Heartt,  136  Fed.  133,. 
69  C.  C.  A.  127,  applying  principle  in  action  against  corporation  for 
slanderous  words  of  agent;  Gunn  v.  Union  B.  B.  Co.,  27  B.  -I.  327^  62 
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At!.  121^  upMding  Gen.  Laws  1896,  c.  251,  §  11,  authoridBg  aupremft 
court  to  direct  judgment  without  further  trial  hy  jury;  Woolf  v.  Wash- 
itigton  etc.  Nav.  C^.,  37  Wash.  503,  79  Pac.  999,  it  catmot  be  presumed 
that  one  killed  at  railway  crossing  was  in  exerciae  of  due  care  where 
attendant  facta  show  Bucti  was  not  case. 

113  U.   S,  243  249,  28  K  987,  HAKVEY  r.  UNITED  STATES. 
SyL  3  (X.  075).     Interest  on  claim  against  government. 
Approved  in  Watts  v.  United  States,  129  Fed.  226,  admiralty  court 

in    suit   against    government    for    damages    for    loss    of    British    vessel 

throutgb  collision  witb  naval  vessel  cannot  allow  interest  where  statute  is 

silent. 

113  U.  S.  249-257,  28  L.  949,  CENTRAL  B,  B.  CO,  ▼,  MILLS. 

8yl.  1  (Xj  976).    Removal — Divei^e  citizenship  of  one  defendant. 

Approved  in  Groel  v.  United  Elec.  Co.,  132  Fed.  258,  259,  262,  265, 
in  suit  by  stockholder  on  right  of  action  in  corporation,  corporation  is 
aligned  with  whichever  p&rty  its  interests  appear  to  be  for  purposes  of 
federal  jurisdiction. 

113  U.  a  310^315,  28  L.  999,  THORNLET  t,  UNITED  STATES, 
SyL  2  (X,  980).    Statutory  construction  where  meaning  plain. 
Approved  in  Pittsburgh  etc.  Ry,  Co.  ▼.  Naylor,  73  OMo  St.  120,  76 

N.  E.  506,  3  L.  B.  A.   (N.  S.)   473,  where  next  of  kin  of  one  killed 

by  wrongful  act  are  alien  nonresidents,  administrator  may  sue  for  their 

benefit. 

113  U.  S.  316  321,  28  K  989,  BAYLIS  v.  TRAVELERS'  INS.  00, 

SyL  1  (X,  981),     Direction  of  verdict. 

Approved  in  Gunn  v.  Union  etc.  E.  B.  Co.,  27  R,  I.  327,  62  AtL  121, 
upholding  Gen.  Laws  1896,  c.  256,  §  11,  authorizing  supreme  court  to 
direct  judgment  without   further  trial   by  jury. 

113  U.  a  322-327,  28  L.  1003,  PNEUMATIC  GAS  CO.  ▼.  BERRY. 

Syl.  1  (X,  981).    Ratification  of  director's  act  by  corporation. 

Approved  in  Kessler  v.  Ensley,  141  Fed.  134,  where  property  of  cor- 
poration conveyed  to  trustees  to  sell  and  pay  debts  and  company  ac- 
cepted reconveyance  of  remainder  after  debts  paid,  corporation  cannot 
d^ny  authority  of  trustees;  Kessler  v.  Ensley  Co.,  129  Fed.  402,  411, 
determining  right  of  minority  stockholders  to  sue  to  set  aside  sale  of 
corporation's  land  whereby  it  was  defrauded. 

113  U*  S.  328-331,  28  L.  1005,  EX  PARTE  BIGELOW. 

Syl,  2  (X,  982).     Habeas  corpus— Judgment  as  nullity. 

Approved  in  Valentina  v,  Mercer,  201  U.  S.  138,  50  L,  695,  26  Sop. 
Ct.  368,  denying  habeas  corpus  to  release  one  convicted  of  murder  in 
first  degree  in  state  court  on  ground  that  court  lost  jurisdiction  by 
instruction  that  only  question  was  degree  of  murder;   Felts  ?,  Murphy, 
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201  U.  8.  129,  50  L.  092,  26  Sup.  Ct.  366,  denjing  liabeas  corpus  where 
one  eonvicted  of  murder  in  state  court  and  court  did  act  have  testimonj 
read  to  accused,  who  was  nearlj  totallj  deaf. 

113  U.  8.  339,  340,  28  L.  978,  8ANTA  ANNA  v.  FRANK. 

Syl.  )  (X,  983).    Appeal — Beview  of  general  findings. 

Approved  in  8treetcr  v.  Sanitary  Dist  of  Chicago,  133  Fed.  126,  66 
C.  C.  A.  190,  following  rule. 

113  U.  8.  340*407,  28  L.  1015,  McABTHUB  t.  8C0TT. 

87L  2  (X,  984).     Wills— Vesting  of  esUtes. 

Approved  in  Rhode  Island  Hospital  Trust  Co.  v.  Nojes,  26  R.  I.  335, 
58  Atl.  1004,  following  rule;  Brigham  v.  Peter  Bent  Brigham  Hospital, 
134  Fed.  523,  67  C.  C.  A.  393,  where  will  directed  residue  to  be  invested 
bj  executors  for  twenty-five  years  and  pay  legacies  from  income  and 
balance  of  income  to  be  added  to  principal  and  form  corporation  to 
transfer  property  to  it  for  care  of  sick,  gift  vested  on  testator's  death; 
Taylor  v.  Stephens,  165  Ind.  203,  74  N.  £.  981,  will  giving  wife  use  of 
property  for  life  and  at  her  death  property  to  go  to  children,  gives 
children  vested  remainder;  Bosworth  t.  Stockbridge,  189  Mass.  267, 
75  N.  £.  713,  devise  to  executors  to  pay  income  to  three  persons  and 
on  death  of  one  to  be  put  at  interest  until  all  dead  and  then  whole  fund 
to  go  to  others,  gave  latter  vested  estate. 

S7I.  4  (X,  984).    Remainders — Devise  in  trust. 

Approved  in  Anderson  v.  Messinger,  146  Fed.  940,  where  will  de- 
clared if  either  son  died  without  descendants,  survivor  took  his  estate, 
and  if  latter  died  without  descendants  all  should  go  to  testator's  brothers 
and  sisters,  sons  acquired  life  estate  with  remainder  to  survivor  in  case 
one  died  without  issue;  Land  Title  etc.  Co.  v.  McCoach,  129  Fed.  905, 
64  C.  C.  A.  333,  where  bequest  of  residue  was  in  trust,  income  to  be 
paid  to  widow  for  life,  remainder  to  children  living  at  her  death  and 
issue  of  deceased  children,  remainder  was  not  vested  and  bequests  not 
subject  to  legacy  tax  under  War  Revenue  Act,  S  29;  Archer  v.  Jacobs, 
125  Iowa,  479,  481,  101  N.  W.  199,  where  will  devised  quarter  of  estate 
to  daughter  for  life,  remainder  to  her  children,  but  if  she  left  no  children 
then  to  testator's  son,  children  in  being  took  vested  remainder. 

Syl.  7   (X,  985).     Equity — Who  necessary  parties. 

Approved  in  Spaulding  ▼.  Evenson,  149  Fed.  917,  where  voluntary 
association  with  many  members  is  represented  by  committee,  suit  is 
maintainable  against  members  of  committee  in  representative  capacity; 
In  re  E.  T.  Kenney  Co.,  136  Fed.  455,  where  creditors  of  insolvent, 
prior  to  bankruptcy,  assigned  claims  to  committee  to  buy  property  and 
sell  same  for  interest  of  assignors,  beneficial  interest  of  assignors  in 
net  proceeds  of  claims  not  provable  in  bankruptcy;  Lynch  v.  United 
States,  13  Okl.  158,  73  Pac.  1101,  where  patent  issued  to  homesteads 
for  townsite  and  land  platted  and  lots  sold  to  diverse  persons,  govern' 
ment  cannot  cancel  patent  though  it  was  procured  by  fraud;  Cresap  ?• 
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Cresap,  54  W.  Va.  590,  46  B-  E,  586,  executriac  claiming  fta  deviaee  and 
also  that  propertj  ia  JDdi vidua!  property  may  aet  up  individaal  claim 
in  bill  to  construe  will  and  settle  estate. 

Byl.  11  (X,  986).  Eemainderinen^Judgmcfi;  setting  aside  wilL 
Approved  id  Anderson  v.  Messioger,  14S  Fed.  949,  where  will  left 
estate  in  remainder  after  death  of  surviving  son  to  lineal  descendantSp 
life  tenants  could  not  prejudice  remainderman  by  declaration  of  trust 
of  property;  Medill  t.  Snyder,  71  Kan.  594,  81  Pac.  218,  time  limited 
by  statute  of  wiUs  for  bringing  action  in  district  court  to  contest  will 
not  be  extended  by  Code  Civ.  Proc,  S  23,  relating  to  revival  of  actions; 
Downey  v-  Seib,  185  N.  Y.  433,  434,  78  N.  E.  67,  68,  where  father 
conveyed  preraiaea  to  daughter  for  life,  rematncler  to  her  children,  and 
if  she  died  without  issue  to  hia  aons,  and  boe3  conveyed  fee  to  daughter 
while  childless,  children  of  aona  not  concluded  by  decree  againat  Bom 
reforming  deed. 

(X,  984.)  Miscellaneoua,  Cited  in  Andersoii  v,  MeasLnger,  146  Fed., 
948,  distinguiabing  between  trust  of  executor  as  auch  is  where  executor 
ia  named  as  trustee  In  will 

113  U.  S.  418-423,  28  L.  1013,  UNITED  STATES  T,  JORDAN. 

Syl  1  (X,  987).    Eefunding  revenue  taxes. 

Approved  in  Thatcher  v.  United  States,  149  Fed.  903,  failure  to 
present  claim  for  refunding  of  legacy  taxes  illegally  callected  within 
time  limited  by  Bev,  St.,  5  3228,  doca  not  bar  action  thereon, 

113  U.  8.  449-452,  28  L.  1043,  MORGAN  v.  HAMLET. 

SyL  1   (X,  988 )♦     Limitation — Claima  against  estate. 

Approved  in  Boyle  v.  Boyle,  126  Iowa,  168,  101  N.  W.  74S,  Code, 
5  3349,  limiting  time  for  presentation  of  claims  against  estate,  applies 
to  infants;  Barry  v.  Minaban,  127  Wis.  576,  107  N.  W.  491,  construing 
Itev,  St.,  9  3844,  bars  claims  against  estates  not  presented  in  time  re* 
paired* 

(X,  988.)  Miacellaneous,  Cited  in  Schurmeier  v.  Connecticut  etc. 
Ins.  Co.,  137  Ted,  45,  69  C.  C.  A.  22,  federal  courts  follow  itate  de< 
cisioni. 

113  U.  8.  452-464,  28  L.  1038,  CHASE  v.  CURTIS. 

Syl  1  (X,  989).    Corporations — Reports  of  debts — Penal  statutes. 

Distinguished  in  Starkweather  v.  Brown,  25  B.  L  148,  55  Atl.  203, 
fltockholdera  of  manufacturing  corporation  having  no  factory  in  state 
are  liable  under  atockholders '  liability  imposed  by  Pub,  St.,  e.  155, 
for  faOure  to  file  returns  aa  required  by  5  11. 

SyL  2   (X,  989).    Judgment  against  corporation  as  evidence. 

Approved  in  Audonried  v.  East  Coast  Mining  Co*,  63  N.  J.  Eq.  462, 
69  Atl.  582,  in  action  againat  directors  to  enforce  liability  accruing  to 
creditor!   of   corporation   under   Laws   1890,   p.    280,   judgment   not  on 
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merits  against  eorpoxation  obtained  in  another  jnriadietioB  is  aot  eon- 
^^naiTe  as  to  debt  sued  on. 

'll3  U.  8.  4(«M76,  28  L.  1055,  ST.  LOUIS,  lEON  MOUNTAIN  ETC. 
B.  CO.  T.  BEREY. 

SjL  1  (X,  990).    Consolidation  of  eorporations. 

ApproTed  in  Lake  Drummond  Canal  Co.  ▼.  Commonwealth,  103  Va* 
354,  49  8.  E.  511,  corporation  created  on  purchase  at  foreclosure  of 
property  and  franchises  of  another  corporation  cannot  claim  tax 
immunitj  granted  to  old  corporation. 

Distiaguished  in  Lee  t.  Atlantic  etc  B.  Co.,  150  Fed.  790,  eonstruing 
agrecBMBt  between  corporations  as  merger  and  not  consolidation. 

113  U.  8.  506516,  28  L.  1102,  PBOVIDENT  INSTITUTION  ETC.  t. 
MATOB  ETC.  JEB8EY  CITY. 

Syl.  3  (X,  992).    Due  process — ^Priority  of  water  rents. 

Approved  in  Arnold  ▼.  Knoxyille,  115  Tenn.  210,  90  8.  W.  472, 
upholding  Acts  1905,  p.  585,  authorizing  levy  of  special  assessments 
for  municipal  improTcments  on  abutting  property  benefited  thereby; 
City  of  Grafton  t.  Holt,  58  W.  Va.  188,  52  8.  E.  23,  water  rates 
exacted  by  public  corporation  from  actual  consumers  are  not  taxes. 

Syl.  4  (X,  993).    Priority  of  water  rent  liens. 

Approved  in  City  of  East  Grand  Forks  v.  Luck,  97  Minn.  375, 
376,  107  N.  W.  394,  395,  upholding  Laws  1895,  p.  113,  §§  291,  293, 
making  owner  of  premises  liable  for  water  and  light  furnished  by 
city  to  tenant;  Bichmond  ▼.  Williams,  102  Va.  743,  47  8.  E.  847, 
creditors  secured  by  deed  of  trust  are  not  owners  of  land  within 
Act  1892,  providing  for  notice  to  owners  of  assessment  for  improve- 
ments. 

113  U.  S.  516-527,  28  L.  1098,  UNION  PAC.  BY.  CO.  ▼.  CHEYENNE. 

Syl.  2  (X,  994).     Enjoining  collection  of  illegal  tax. 

Approved  in  Fargo  v.  Hart,  193  U.  S.  503,  48  L.  767,  24  Sup.  Ct. 
498,  upholding  injunction  against  assessment  for  taxation  of  prop- 
erty of  nonresident  express  company  on  mileage  basis;  Illinois  Life 
Ins.  Co.  v.  Newman,  141  Fed.  451,  refusing  to  enjoin  collection  of 
tax  levied  under  state  statute  on  ground  of  illegality  of  statute 
alone. 

113  U.  S.  527-537,  28  L.  1113,  ERHABDT  v.  BOABO. 

Syl.  1  (X,  995).     Mining  notice — Course  of  vein. 

Approved  in  Last  Chance  Min.  Co.  v.  Bunker  Hill  etc.  Co.,  131 
Fed.  590,  66  C.  C.  A.  299,  where  end  lines  of  lode  cross  surface  out- 
croppings,  they  determine  extralateral  right  of  claim  without  regard 
to  angle  at  which  they  cross  general  course  of  vein;  Loeser  v.  Gardi- 
ner, 1  Alaska,  646,  where  by  miners'  customs  boundaries  are  marked 
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hf  only  one  eenter  stake  at  each  end,  boundaries  are  formed  by  end 
linea  at  right  anglea  to  center  line  drawn  from  one  center  stake  to 
other,  and  by  side  lines  parallel  to  center,  and  far  enough  therefrom 
to  embrace  twenty  acres;  Columbia  Min.  Co.  v.  Duchess  Min,  Co.,  13 
Wjo.  255,  79  Pac.  3S7,  upholding^  fiwffieiency  of  notice,  d&ted  and 
signed,  that  tinclersigned  claims  by  right  of  discovery  Je^lge  or  de- 
posit, described  as  1500  feet  in  northwesterly  direction  from  notice 
and  300  feet  on  each  side  of  vein;  Bonanza  etc.  Min.  Co.  v.  Golden 
Head  Min.  Co,,  29  Utah,  168,  80  Pac.  738,  upholding  sufficiency  of 
notice  of  mining  location. 

Distinguished  in  dissenting  opinion  in  Bonanza  etc.  Min.  Co.  v. 
Golden  Head  Min.  Co.,  29  Utah,  173,  80  Pac.  742,  majority  uphold- 
ing aufljciency  of  notice  of  mining  location, 

Syl.  2  (X,  995),     Mines — Discovery,  appropriation,  development. 

Approved  in  Creede  etc.  Milling  Co.  v.  Uinta  Tunnel  etc,  Co.,  196 
V.  S.  346,  49  L,  607,  25  Sup.  Ct,  266,  Eev.  St.,  g  2320,  does  not  re- 
quire discovery  of  vein  or  lode  before  other  steps  taken  to  perfect 
location;  Behrends  v.  Goldsteen,  1  Alaska,  525,  discovery  of  mineral 
within  boundary  of  naval  reservation  will  not  sustain  location,  which 
lies  partly  within  and  partly  without  reservation;  Weed  v.  Snook, 
144  Cal,  443,  7/  Pac.  1025,  prior  locators  of  oil  lands  in  actual  pos- 
session engaged  in  erecting  machinery  for  purpose  of  drilling  are 
protected  against  clandestine  subsequent  entry  prior  to  actual  dis- 
covery of  oil;  dissenting  opinion  in  Lily  Min.  Co.  v,  Kellogg,  27 
Utah,  123,  74  Pac.  522,  arguendo. 

Sy],  3  {X^  995),    Mines— Trespasser  acquires  no  rights. 
Cited  in  Tyee  Consol.  Min.  Co.  v.  Langstedt,  1  Alaska,  460,  argu- 
endo. 

Distinguished  in  Lockhart  v.  Leeds,  195  U.  S,  437,  49  L.  269,  25 
Sop.  CL  76,  upholding  sufficiency  of  bill  to  restrain  mining  during 
pendency  of  suit,  here  defendants  acquired  title  by  relocation  made 
pursuant  to  fraudulent  conspiracy  with  complatnant's  partner,  where- 
by partner  was  to  fail  to  perfect  locators. 

8yl.  4  (X,  995),    Mines — Protection  of  discoverer. 

Approved  in  Bulette  v.  Dodge,  2  Alaska,  432,  following  rule;  Red* 
den  V.  Harlan,  2  Alaska,  405,  where  plaintiff  staked  and  recorded 
placer  location  but  made  no  discovery,  and  eleven  months  later  de- 
fendants located  same  ground  and  began  shaft,  latter  not  enjoined^ 

SyL  5  (X,  996).     Miner's  rules. 

Approved  in  Butte  City  Water  Co,  ▼.  Baker,  196  U.  S.  124,  127, 
49  L.  411,  412,  25  Sup.  Ct.  211,  upholding  Mont,  Code,  §  3612,  pre* 
scribing  requirements  of  declaratory  statement;  Mares  v,  Dillon,  30 
Mont.  132,  75  Pac.  965,  upholding  Pol.  Code,  §  3610,  providing  ad- 
ditional requirements  for   valid   location   of   mining  claims  to    those 
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lequired  by  federal  law;  Wright  ▼.  Lyons,  45  Or.  173,  77  Pac.  83^ 
upholding  B.  ft  C.  Comp.,  §§  3975,  3976,  relating  to  marking  of  bound* 
aries  of  mining  claim.    See  104  Am.  St.  Bep.  688,  690,  notes. 

Syl.  6  (X,  996).    Mines — Necessity  for  discovery. 

Approved  in  Bulette  v.  Dodge,  2  Alaska,  429,  following  rule;  Creede 
etc.  Milling  Co.  v.  UinU  Tunnel  etc.  Co.,  196  U.  S.  349,  49  L.  509^ 
25  Sup.  Ct.  266,  Bev.  St.,  §  2320,  does  not  require  discovery  of  vein 
or  lode  before  other  steps  taken  to  perfect  location;  Lange  v.  Bobin* 
son,  148  Fed.  802,  where  locator  of  placer  claims  along  creek  washed 
out  few  pans  of  deposit  on  site  of  creek  and  found  color  sufficient 
to  justify  shaft,  there  was  sufficient  discovery;  Bedden  v.  Harlan,  2 
Alaska,  406,  where  plaintiff  recorded  placer  location  but  made  no  dis- 
covery, and  eleven  months  later  defendant  recorded  same  ground  and 
began  shaft,  latter  not  enjoined. 

113  U.  S.  537-539,  28  L.  1116,  EBHABDT  t.  BOABO. 

Syl.  1  (X,  996).    Injunction  irreparable  injury. 

Approved  in  Big  Six  Dev.  Co.  v.  Mitchell,  138  Fed.  283,  288,  up- 
holding bill  by  landlord  to  cancel  mining  lease  as  doud  on  title 
and  to  enjoin  lessee  from  mining  on  leased  premises  because  of 
breach  of  lease  in  operating  in  unworkmanlike  manner;  Field  v.  Tan- 
ner, 32  Colo.  290,  75  Pac.  920,  in  action  for  recovery  of  realty,  one 
tenant  in  common  may  recover  possession  of  entire  tract  as  against 
all  except  cotenant;  dissenting  opinion  in  Mountain  Copper  Co.  v. 
United  States,  142  Fed.  648,  majority  refusing  to  enjoin  lawful  busi- 
ness as  nuisance  where  injury  would  be  slight  and  grant  thereof 
would  be  oppressive. 

113  U.  S.  550-565,  28  L.  993,  FUSSELL  ▼.  GREGG. 

Syl.  1  (X,  998).     Equitable  relief. 

Approved  in  Glenn  v.  West,  103  Va.  524,  49  S.  E.  672,  holder  of 
equitable  title  out  of  possession  cannot  sue  possessor  under  tax  title, 
between  whom  and  himself  no  priority  exists,  to  quiet  title;  dissent- 
ingj  opinion  in  Barnes  v.  Newton,  5  OkL  459,  460,  49  Pac.  1080,  1081, 
majority  holding  successful  contest  and  before  Land  Department 
may  enjoin  adversary  from  further  interfering  with  possession  and 
further  occupancy  of  premises. 

Syl.  5  (X,  999).    Ejectment  where  plaintiff  has  no  title. 

Approved  in  Eastern  Or.  Land  Co.  v.  Brosnan,  147  Fed.  810,  where 
public  lands  patented  under  general  land  laws  had  been  previously 
otherwise  appropriated  by  act  of  Congress,  land  is  recoverable  by 
time  owner  by  action  at  law  where  he  has  title  sufficient  to  support 
ejectment. 
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113  U.  8.  568-574,  28  L.  1079,  BEOWN  y.  UNITED  STATES. 
Sy].  1  (X,  1000).  Contemporaneout  etatutorj  construction. 
Approved  in  Avery  v.  Pima  Co.,  7  Ariz.  32;  60  Pac.  703,  nnder 
Eev.  8t.  Ariz.,  preacnting  salaries  of  sheriff,  sheriff  cannot  collect 
extia  compensation  for  caring  for  federal  prisoners  in  county  jail; 
Pitts  V.  Logan  County,  3  Okl.  740,  41  Pac,  591,  clerks  of  territorial 
courts  must  account  to  United  States  Secrc^tary  of  Treasury  for  all 
fees,  and  territorial  act  regulating  same  ia  void;  Mann  v»  Mercer 
County  Court,  58  W.  Va.  660,  52  8.  K  779,  construing  Cotte  1899,  c- 
114,  g  2,  relating  to  adjournments;  dissenting  opinion  in  Bates  etc, 
Co.  V.  Payne,  194  U.  S,  111,  48  K  896,  24  Sup.  Ct  595,  majority  up- 
holding refusal  of  Postmaster  General  to  admit  as  second-class  mat- 
ter monthly  musical  publicatiaa,  each  issue  of  which  treats  of  work 
of  single  musician  and  is  complete  in  itself. 

Distinguished  in  Sylvania  v.  Hilton,  123  Ga.  760,  107  Am.  St.  Hep. 
165,  51  S.  E>  746,  2  L.  R.  A.  (N,  S.)  483,  corrugated  iron  building 
with  window'franie  does  not  comply  with  fire  ordinance  requiring 
buildings  to  be  made  of  incombustible  material,  thougti  ordinance 
repeatedly  violated  without  objection  by  authorities. 

113  U.  8.  574^585,  28  L.  1084,  CHICAGO  LIFE  INS.  CO.  t.  NEEDLES. 

Syl.  1  (X,  1001).  State  decision  on  federal  question. 
Approved  in  Mathew  v.  Wabash  By.  Co.,  115  Mo.  App.  481,  81  S. 
W.  648,  judgment  for  plaintiff  in  action  for  injuries  to  passenger 
on  interstate  train  equipped  with  automatic  couplers  as  required  by 
interstate  commerce  commission,  which  equipment  increased  hazard, 
li  reviewable  by  United  States  supreme  court  on  error, 

113  U.  S,  594-609,  28  L,  1093,  AYERS  v.  WATSON, 

SyL  1   (X,  1003).     Bemoval— Time  to  petition. 

Approved  in  OTonor  v.  Texas,  202  U.  S.  507,  50  L.  1126,  26  Sup. 
Ct.  726,  alien  nonresident  cannot  remove  suit;  Kentucky  v.  Powers, 
139  Fed,  485,  under  Rev,  St*,  §  641,  criminal  prosecution  is  remov- 
able wbtn,  after  three  reversals  of  conviction,  defendant  discrim- 
inated in  selection  of  jury  and  under  state  law  rulings  of  trial  court 
as  to  juries  are  not  reviewable. 

Syl.  2  (X,  1003),     Removal — Waiver. 

Approved  in  Groton  Bridge  etc.  Co.  v.  American  Bridge  Co,,  137 
Fed,  293,  297,  neither  generai  appearance  of  defendant  nor  grant  of 
extension  of  time  to  plead  by  stipulation  waives  right  to  remove, 

SyL  8  (X,  1005)>    Boundaries — Courses  and  distances. 
Cited    in   Davis   t.    Commonwealth    Land   etc.    Co.^    141    Fed*    731, 
Arguendo. 
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118  U.  8.  609-618,  28  L.  1106,  CAUPOBNIA  ETC.  PAVING  CO.  T. 
MOLITOB. 

SyL  3  (Xy  1005).    Patent  infringement  question  of  fact. 

Approved  in  Walker  ete.  Bin  Co.  t.  Miller,  146  Fed.  252,  where  in 
infringement  suit  patent  mitained,  whole  question  of  infringeinent 
and  its  extent  maj  be  considered  bj  master;  Chieago  Grain  Door  Co. 
T.  Chicago  etc  B.  Co.,  137  Fed.  105,  where  pending  infringement 
suit  defendant  begins  use  of  different  infringing  device,  question  of 
second  infringement  may  be  brought  in  bj  supplemental  bilL 

Sjl.  4  (X,  1006).    Patent  infringement — Contempt. 

Approved  in  General  Elec  Co.  v.  McLaren,  140  Fed.  878,  and 
Brookfield  v.  Novelty  Glass  Mfg.  Co.,  132  Fed.  317,  both  following 
rule;  Heinze  v.  Butte  etc.  Min.  Co.,  129  Fed.  281,  63  C.  C.  A.  388, 
no  judgment  of  contempt  can  be  rendered  where  circuit  judges  dis- 
agree. 

113  U.  8.  618629,  28  L.  1109,  WINONA  ETC.  B.  B.  CO.  v.  BAB- 
NEY. 

Syl.  1  (X,  1006).    Bailroad  land  grants. 

Approved  in  Moon  v.  Salt  Lake  Co.,  27  Utah,  444,  76  Pac.  225, 
construing  congressional  act  of  1870,  granting  right  of  way  through 
public  lands  to  Utah  Central  Bailroad;  United  States  v.  Choctaw  etc 
B.  B.  Co.,  3  OkL  479,  41  Pac.  754,  arguendo. 

Syl.  2  (X,  1006).    Bailroad  land  grants— Indemnity. 

Approved  in  Churchill  v.  Choctaw  By.  Co.,  4  Okl.  470,  46  Pac. 
506,  homesteader  subsequent  to  railroad  grant  is  subject  to  rights 
of  railroad  though  line  not  definitely  located  until  after  entry. 

113  U.  8.  629-644,  28  L.   1122,  KANSAS  ETC.  B.  B.   CO  v.   DUN- 
MEYER. 

Syl.  2  (X,  1007).     Bailroad  land  grant — Definite  location. 

Approved  in  United  States  v.  Choctaw  etc.  B.  B.  Co.,  3  Okl.  489,  41 
Pac.  757,  following  rule;  Eastern  Or.  L.  Co.  v.  Brosnan,  147  Fed. 
812,  applying  rule  to  grant  to  state  to  aid  construction  of  military 
road. 

Syl.  3  (X,  1008).  Bailroad  land  grant — ^Abandonment  of  home- 
ctead. 

Approved  in  Southern  Pac.  B.  B.  Co.  ▼.  United  States,  200  U.  3. 
360,  50  L.  515,  26  Sup.  Ct.  298,  lack  of  final  order  of  confirmation 
of  Mexican  grant  because  of  appeal  from  confirmation  decree  does 
not  defeat  contention  that  lands  excluded  from  railroad  grant; 
United  States  v.  Oregon  etc.  B.  Co.,  143  Fed.  770,  grant  of  1866,  to 
Central  Pacific  did  not  embrace  land  subject  to  homestead  entry 
though   entry  relinquished  prior  to   definite  location;   McMichaU   v» 


Murpbj,  12  OkL  160,  70  Pac.  191,  one  settling  oa  tract  covered  b/ 
liomcBtead  entry  of  aDother  is  trespasser. 

SjL  4  (X,  1009),    Land  grant— Homestead,  when  attacliea. 

Approved  in  Oregon  etc,  R,  Co,  v.  United  States,  148  Fed.  606, 
f&nowing  rule;  McMichael  v.  Murphy,  197  U.  S.  311,  49  L.  769,  25 
Sup,  Ct.  460,  homestead  entry  valid  on  face,  though  made  by  one 
disqualified  to  make  valid  entry,  prevents  initiation  of  homeatead 
rights  by  another  while  entry  remains  uncanceled  or  unrelinquiflhedj 
United  States  v,  Chicago  etc.  By.  Co.,  148  Fed,  890,  where,  at  time 
of  grant  to  Iowa  to  aid  railroad  and  at  time  of  definite  location, 
lists  of  lands  selected  a»  swamp  were  on  file  with  Interior  Depart- 
ment but  were  subsequently  di5appro\'ed,  alleged  swamp  lands  not  ex- 
empt from  grant;  City  of  Guthrie  v.  Beamer,  3  Okl.  665,  41  Pac. 
651,  one  claiming  public  lands  as  townsite  settler  acquires  no  vested 
rights  aa  against  United  States  until  entry  made  at  proper  land  of* 
fice. 

113  U,  8.  656-659,  28  L.  1037,  MAXWELL  v,  WILKINSON, 

Syl.  I  (X,  1012),    Evidence — Memoranda  to  refresh  memory. 

Distinguished  in  Grunberg  v.  United  States^  145  Fed,  96,  permit- 
ting partner  to  refresh  memory  from  ledger  entries  of  sales  mad« 
at  close  of  calendar  month  in  which  sale  made. 

113  U.  S,  679-683,  28  K  1070,  BLAKE  v,  SAN  FBANCISCO. 
Syl,  3  (X,  1013).  Patents — Application  of  old  process. 
Approved  in  O 'Eourke  Eng,  etc,  Co.  v.  McMullen,  150  Fed,  352, 
holding  void  Moran  patent  No.  500,149,  claim  3,  for  air-lock  for  caia- 
■ons)  Daylight  etc.  Mfg.  Co.  v.  American  Pris.  Light  Co,,  142  Fed, 
461,  holding  void  Cummings  patent  No.  695^282,  for  machine  for  mak* 
ing  prismatic  glass. 

113  U.  S.  684087,  28  L,  1152,  FOUETH  HAT,  BANE  v,  STOUT. 
8yL  1  {X,  1014).  Appeal — Joint  Judgment^ — Jurisdictional  amount 
Approved  in  Feely  v.  Bryan,  55  W.  Va,  591,  47  S.  E.  309,  where 
several  creditors  with  separate  demands  attack  mortgage  as  prefer- 
ence, and  decree  adjudges  property  for  benefit  of  all  insolvent'* 
creditors,  and  decrees  particular  sums  to  several  creditors  sums  can- 
not be  added  to  give  appellate  juriadiction. 

115  U,  S*  689-703,  28  L.  1089,  BOYER  v,  BOYEB. 

i 

ByL  2  (X,  1014).    Uniform  taxation  of  national  bank  sales. 
Approved  in  Ankeny  v.  Blakley,  44  Or,  m,  74  Pac,  488,  holding 

ftssessment    on    national    bank   stock    not    discriminatory    as   com|»ared 

with  that  assessed  oa  other  moneyed  capitals 
7B 
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113  U.  a  703-711,  28  L.  1145,  SOON  HINO  y.  CEOWLEY. 

8yl.  1  (Xy  1016).    Begulation  of  buBiness — ^Discrimination. 

Approved  in  New  York  y.  Van  De  Carr,  199  U.  8.  563,  50  L.  811^ 
26  Sup.  Ct.  144,  upholding  New  York  ordinance  giving  board  of  health 
discretion  to  grant  or  withhold  permits  to  sell  milk  in  city;  Johnson  y^ 
Spartan  Mills,  68  S.  C.  356,  47  S.  E.  702,  upholding  Code  1902,  §{. 
2712,  2720,  making  it  unlawful  to  pay  wages  in  evidences  of  indebted- 
ness redeemable  in  other  than  lawful  money  and  exempting  agricul- 
tural  contracts;  Cowart  y.  City  Council,  67  S.  C.  44,  45  8.  E.  125, 
upholding  ordinance  proyiding  that  lenders,  except  banks,  loaning, 
money  on  personalty  should  pay  licenses  according  to  schedule  or 
gross  business;  dissenting  opinion  in  Wright  v.  Hart,  182  N.  Y.  358. 
75  N.  E.  414,  2  L.  B.  A.  (N.  8.)  338,  majority  holding  void  act  or 
1902,  regulating  sales  of  stocks  of  merchandise  in  bulk.  8e«  108  Am^ 
8t.  Eep.  789,  note. 

Syl.  2  (X,  1016).    Police  regulation — ^Laundry  hours. 

Approved  in  Grainger  y.  Douglas  Park  Jockey  Club,  143  Fed.  521,. 
622,  526,  upholding  Kentucky  act  of  1906,  regulating  racing  of  run- 
ning horses;  Glucose  Befining  Co.  y.  City  of  Chicago,  138  Fed.  216,. 
upholding  Chicago  smoke  ordinance;  City  of  Butte  v.  Paltrovieh,  30 
Mont.  23,  104  Am.  St.  Bep.  698,  75  Pac.  522,  upholding  ordinance 
regulating  hours  of  operating  pawnshops,  loan  offices,  and  second- 
hand stores;  Wenham  y.  State,  65  Neb.  406,  91  N.  W.  425,  58  L.  B.  A^ 
825,  upholding  act  of  1899,  regulating  hours  of  labor  of  females  in 
factories,  stores,  hotels,  and  restaurants;  Ex  parte  Boyce,  27  Neb. 
337,  75  Pac.  5,  65  L.  B.  A.  47,  upholding  act  of  1903,  regulating: 
hours  of  labor  in  mines  and  smelters. 

Syl.  3  (X,  1018).     Regulation  of  laundry  hours. 

Approved  in  Fischer  v.  St.  Louis,  194  U.  S.  371,  48  L.  1024,  24 
Sup.  Ct.  673,  upholding  city  ordinance  prohibiting  maintenance  ot 
dairies  or  cow-stablcs  in  city  limits  wthout  permission  of  municipal 
assembly.     See  99  Am.  St.  Bep.  623,  note. 

Syl.  4  (X,  1018).     Motives  of  legislature. 

Approved  in  Grainger  v.  Douglas  Park  Jockey  Club,  148  Fed.  535,. 
upholding  Kentucky  act  of  1906,  regulating  racing  of  running  horses; 
Glucose  Refining  Co.  v.  City  of  Chicago,  138  Fed.  217,  upholding^ 
Chicago  smoke  ordinance;  People  v.  Gardner,  143  Mich.  107,  106  N. 
W.  542,  in  prosecution  for  violating  garbage  ordinance,  evidence 
showing  purpose  of  council  in  passing  ordinance  was  fraudulent  and  to 
create  monopoly  of  'garbage  business  was  inadmissible;  Tilly  v. 
Mitchell,  121  Wis.  11,  105  Am,  St.  Rep.  1007,  98  N.  W.  973,  under 
Laws  1891,  p.  199,  §  54,  giving  council  power  to  vacate  streets^ 
courts  cannot  inquire  into  motives  of  councilmen  in  vacating  part> 
of  street  for  private  use  where  action  is  not  fraudulent. 
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113  IT.  a  713-727,  28  L.  1117,  EX  PARTE  FISK. 

Bjh  1  (X,  1019).    Conformity  to  Bt4ite  practice. 

Approved  in  Swift  v.  Jones,  145  Fe<l.  492»  circuit  juige  eannot  In 
law  actloD,  order  trial  before  special  master  authorized  to  hear  nod 
pass  on  issues  of  fact  and  report  findings  to  court;  how  Foon  Yin 
V.  United  States  Im.  Commr,,  145  Fed.  796,  arguendo, 

BjL  2  (X,  1020).     Examination  of  witness  prior  to  trial. 

Approved  in  Hanks  Dental  A^sn.  v.  TnternatioTial  Tooth  Crown  Co., 
194  XJ.  S.  305,  307,  310,  48  L.  989,  991,  992,  24  Sup.  Ct.  700,  follow- 
ing rule;  Diamond  Coal  ib  Coke  Co.  v.  Allen,  137  Fed.  706,  testimony  of 
absent  witness  on  former  trial  of  same  case  cannot  be  read  in  evi* 
dcncc. 

Distinguished  in  Toledo  Traction  Co.  t.  Cameron,  137  Fed.  50^  69 
C,  C.  A.  gS,  admitting  testimony  of  absent  witness  given  on, former 
trial  of  same  case  as  authorized  by  Ohio  statute. 

Syl.   4    (X|   1020).     Bemova] — Examination   of   adversary  prior  to 

trial. 

Approved  in  Bryant  Bros.  Co.  v.  Rob io son,  140  Fed,  32S,  demurrer 
to  bill  not  accompanied  by  certificate  of  counsel  that  it  is  well  founded 
nor  supported  by  defendant's  affidavit  that  it  was  not  interposed  for 
delay  is  defective j  Importers*  etc.  Bank  v.  Lyons,  134  Fed.  511, 
depositions  may  be  taken  to  be  used  on  heariog  of  rule  to  show 
cause. 

Diatioguished  in  Blood  ▼.  Morrin,  140  Fed.  019,  920,  plaintiff  ia 
federal  court  who  is  citizen  of  another  state  and  resides  more  than 
one  hundred  miles  from  place  of  trial  may  be  compelled  to  give 
deposition  de  bene  esse  prior  to  trial. 

SyL  5  {X,  1021).     Habeai  corpus — Contempt  of  void  order. 

Approved  in  United  States  v,  Atchison  etc.  Ry.  Co.,  142  Fed.  182, 
denying  jurisdiction  to  enjoin  railroad  from  granting  rebates;  Ameri- 
can Lighting  Co.  v.  Public  Service  Corp.,  134  Fed,  131,  denying 
right  to  punish  for  contempt  in  disregarding  restraining  order  in 
case  for  which  there  is  adequate  remedy  at  law;  Cuyler  v.  Atlantic 
etc.  E,  Co.,  131  Fed,  09,  releasing  on  habeas  corpus  newspaper  pub- 
lisher imprisoned  for  contempt  consisting  of  editorial  criticising  of- 
ficial conduct  of  court;  State  v.  McGahey,  12  N.  D.  647,  97  K.  W. 
869,  affidavit  on  information  and  belief  and  not  otherwise  corrob- 
orated confers  no  jurisdiction  to  issue  search-warrant  under  Codet 
1899,  §  7605. 

(X,  1019.)  MiscellaneouB.  Cited  in  Bessette  ▼.  W,  B.  Conkey  Co.^ 
194  U.  S.  333,  48  L,  1004,  24  Sup,  Ct,  665,  judgment  of  circuit  court 
finding  one  not  party  to  suit  guilty  of  contempt  for  violation  of  re- 
straining order,  and  imposing  fine  therefor^  ia  reviewable  on  arrox  bjp 
circuit  court  of  appealftp 
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113  U.  8.  727-737,  28  L.  1137,  COOPEB  MPG.  CO.  y.  FEBGUSON. 

8yl.  2  (X,  1021).    Begulation  of  foreign  corporations. 

Approved  in  Black  y.  Vermont  Marble  Co.,  1  CaL  App.  719,  82 
Pac.  1061,  under  Stat.  1899,  p.  Ill,  relating  to  designation  bj  foreign 
corporations  of  agents  for  seryice  of  process,  does  not  permit  foreign 
corporation  not  filing  designation  till  after  suit  to  plead  limitations 
as  defense;  Commonwealth  y.  Bead  Phosphate  Co.,  113  Kj.  38,  67 
S.  W.  46,  upholding  Kj.  St.,  §  571,  requiring  corporations  except 
foreign  insurance  companies  to  file  statement  with  Secretary  of 
State  giving  location  of  office  and  name  of  agent  on  whom  process 
can  be  served;  Metropolitan  Life  Ins.  Co.  v.  Board  of  Assessors,  115 
La.  706,  39  So.  849,  arguendo. 

Syl.  2  (X,  1022).    Contemporaneous  legislative  construction. 

Approved  in  State  v.  New  Orleans  Bj.  ft  Light.  Co.,  116  La.  148,  40 
So.  598,  electric  light  company  is  not  "manufacturer"  within  exemp- 
tion clause  of  Const.  1898,  art.  229,  authorizing  legislature  to  impose  li- 
cense taxes;  Henry  v.  State,  87  Miss.  57,  59,  39  So.  871,  872,  upholding 
Bev.  Code,  1892,  §  3201,  providing  for  working  convicts  on  farm 
leased  for  that  purpose;  Higgins  v.  Tax  Assessors  of  Pawtucket,  27 
B.  I.  409,  63  Atl.  37,  upholding  Practice  Act  1905,  p.  4,  §  12,  giving 
superior  courts  jurisdiction  of  certain  extraordinary  writs. 

Syl.  4  (X,  1022).    Foreign  corporations — ^Filing  of  articles. 

Approved  in  Kirven  v.  Virginia  etc.  Chemical  Co.,  145  Fed.  293, 
294,  where  foreign  corporation  which  sold  and  shipped  goods  to  resi- 
dent of  South  Carolina  on  local  agent's  order  taken  subject  to  its 
approval  had  not  complied  with  state  statute  authorizing  it  to  do 
business  in  state,  but  did  so  before  suit  it  may  recover  price;  Am- 
mons  V,  Brunswick  etc.  Co.,  141  Fed.  575,  576,  578,  under  act  of 
1901,  regulating  business  of  foreign  corporations  in  Indian  Terri- 
tory, foreign  corporation  which  in  single  instance  completed  ex- 
ecutory sale  by  delivery  of  property  and  took  mortgage  for  price 
through  agent  is  not  "doing  business";  Babbitt  v.  Field,  6  Ariz. 
12,  52  Pac.  776,  applying  rule  under  Bev.  St.,  tit.  12,  c.  7;  Jameson 
V.  Simmonds  Saw  Co.,  2  Cal.  App.  585,  84  Pac.  290,  firm  which  pur- 
chases goods  of  foreign  corporation  on  mail  orders  and  which  re- 
sells goods  is  not  agent  of  corporation  within  Code  Civ.  Proc,  §  411, 
authorizing  service  on  agent,  though  firm  designated  itself  as  agent 
on  letterheads;  Deere  Plow  Co.  v.  Wyland,  69  Kan.  258,  76  Pac.  864, 
determining  whether  single  transaction  by  foreign  corporation  was 
doing  business  in  state  within  Gen.  St.  1901,  §  1283,  relating  to 
foreign  corporations;  Gemundt  v.  Shipley,  98  Md.  662,  57  AtL  13, 
where  nonresident  of  county  owned  property  which  he  managed 
and  also  collected  rents  on  property  owned  as  cotenant,  for  which  he 
received  commission  and  had  house  in  county  in  which  he  formerly 
lived  and  used  it  as  office  when  in  county,  he  was  not  engaged  ia 
regular  business  within  Code,  §  132,  authorizing  suit  in  county  wher« 


busincBB  carried  on;  Bootb  v.  ^eigaucl,  28  Utab,  387,  3S9,  79  Pac. 
573,  untler  Eev,  St.  1898,  §  351^  contracts  ot  foreign  corporation  made 
while  doing  bnaineaa  in  state  without  complying  with  such  statute 
are  invalid  and  unenforceable  by  corporation;  Keene  Guaranty  Sav. 
Bank  v»  Lawrence,  32  Wash,  578,  73  Pac.  682,  where  only  business 
of  foreign  corporation  in  state  was  purebase  of  mortgage^  which 
wr.s  sent  to  its  banker  in  state  of  its  residence^  it  is  not  subject  to 
laws  prohibiting  foreign  corporations  from  doing  business  without 
license* 

6yl,  5  (X,  1023).  Limitations  on  foreign  corporations. 
Approved  in  Belle  City  Mfg.  Co.  v.  Frizzell,  11  Idaho,  8,  81  Pac- 
59,  following  rule;  Attorney  General  v.  Electric  etc.  Battery  Co., 
188  Mas*.  240,  74  N.  E,  467,  upholding  Stat.  1903,  requiring  foreign 
corporations  to  file  certain  certificate  and  to  pay  excise  tax  on  capi- 
tal stock,  is  valid  as  to  corporation  engaged  in  interstate  commerce; 
Greek-American  Sponge  Co.  v.  Bicbardson  etc.  Co.,  124  Wis.  476, 
102  N.  W.  S91,  sale  by  foreign  corporation  of  goods  sent  to  local 
Agent  for  delivery  to  and  inspection  by  purchaser  ia  enforceable  bj 
corporation  though  it  has  not  filed  articles  as  required  by  law. 

Distinguished  in  United  States  Bubber  Co.  y.  Butler  Bros.  Shoe 
Co.,  132  Fed.  3§9,  foreign  corporation  wbicb  has  established  place 
of  business  in  Colorado,  where  goods  are  sold  by  factor,  is  doing 
business  in  state  within  Colo.  Act  1901^  §  10,  though  goods  bought 
from  other  state. 

Syl.  6  (X,  1023).  Contract  of  foreiga  corporation  not  filing  arti 
flea. 

Approved  in  Iowa  etc.  Min.  Co.  v.  United  States  etc.  Guaranty  Co., 
146  Fed.  439,  contract  by  foreign  corporation  which  bat  not  complied 
with  Iowa  Code  1897,  §  1637,  ia  sot  void, 

113  U.  ^.  756^768,  28  L.  1141,  HARDIN  v.  BOYD. 

SyL  1  (X,  1025).     Amendment  of  equity  pleading. 

Approved  in  Batliff  v.  Bomraers,  55  W.  Va.  37,  46  8.  E.  715.  apply- 
ing rule  in  suit  for  specific  performance  of  parol  contract  to  purchase 
]and« 

Syl.  2  (X,  1026).     Equity— Amendment  making  new  case. 

Approved  in  Jones  v.  Missouri  etc.  Elec.  Co.,  144  Fed.  779,  minority 
stockholder  may  in  one  suit  recover  value  of  stock  and  repudiate 
contract  of  consolidation  of  corporation;  Fourth  Nat.  Bank  v.  Camden 
Lumber  Co.,  142  Fed.  260,  omissiou  of  seal  from  mortgage  made  by 
business  corporation  is  not  fatal  to  its  validity  under  Arkansas  law. 

Diatinguislied  in  Cella  v.  Brown,  144  Fed.  754,  where  bill  discloses 
fact  that  complainant  seeks  relief  baaed  on  recognition  of  validity 
of  transaction,  which  he  seeks  to  specifically  enforce,  he  cannot  pray 
for  amendment  of  transaction  aa  fraudulent. 
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87L  3  (X,  1026).    Purchase-money  lien — ^Limitations. 

Approved  in  Conway  y.  Caswell,  121  Ga.  257,  48  8.  E.  958,  where 
insurance  policy  transferred  as  security  for  debt,  fact  that  remedy 
•n  latter  barred  does  not  prevent  holder  of  collateral  from  enforcing 
rights  thereunder. 


GXIV  UNITED  STATES. 


114  U.  8.  1-14,  29  L.  76,  THOMPSON  v.  B0I8SELIEB. 

SyL  2  (X,  1028).    Shape  or  form  not  patentable. 

Approved  in  Voightmann  v.  Weis  etc.  Co.,  133  Fed.  303,  Voight- 
mann  patent  No.  600,186  for  improvement  in  fireproof  windows,  is 
void  for  lack  of  invention  and  also  for  being  mere  aggregations. 

114  U.  8.  15-47,  29  L.  47,  MUEPHY  v.  EAM8EY. 

8yl.  5  (X,  1030).    Power  of  Congress  over  territories. 

Approved  in  United  States  v.  Winans,  198  U.  8.  383,  49  L.  1093,  25 
Sup.  Ct.  662,  fishing  rights  in  Columbia  river  secured  to  Yakima 
Indians  by  treaty  of  1859  are  not  subordinate  to  powers  acquired  by 
state  of  Washington  over  shore  lands,  on  its  admission  into  the  Union ; 
Kepner  v.  United  States,  195  U.  S.  125,  49  L.  122,  24  Sup.  Ct.  797,  right 
of  government  to  appeal  from  judgment  of  acquittal  under  military 
order  No.  58  as  amended  by  Act  of  Philippine  Commission  August, 
1901,  was  taken  away  by  section  5,  Act  of  Congress  July  1,  1902; 
Allen  V.  Reed,  10  Okl.  Ill,  60  Pac.  784,  chapter  23  of  Statutes  of 
1893,  relating  to  changing  of  county  seats  is  inconsistent  with  sec- 
tions 10  and  14  of  Act  of  Congress  March  3,  1893,  providing  for  open- 
ing of  Cherokee  Outlet  to  settlement;  Goodson  v.  United  States,  7 
Okl.  137,  54  Pac.  429,  district  courts  of  Oklahoma,  when  exercising 
jurisdiction  of  United  States  court,  have  exclusive  jurisdiction  of  all 
crimes  punishable  by  law  of  United  States  when  committed  by  per- 
sons other  than  Indians,  or  when  committed  by  Indians  on  reserva- 
tions, except  certain  excepted  crimes;  ^neeland  v.  Eorter,  40  Wash. 
363,  82  Pac.  609,  1  L.  B.  A.  (N.  8.)  745,  prior  to  admission  of  state 
into  Union,  Congress  has  power  to  grant  tide  lands  lying  between 
high  and  low  water-mark  within  its  boundaries. 

114  U.  8.  4751,  29  L.  61,  BOHALL  v.  DILLA. 

Syl.  2  (X,  1031).    Public  lands— Title  of  claimant. 

Approved  in  Paine  v.  Foster,  9  Okl.  232,  262,  53  Pac.  115,  60  Pac. 
^,  reaffirming  rule;  Smith  v.  Love,  49  Fla.  241,  38  80.  380,  facts 
alleged  in  plea  are  held  sufficient  if  maintained  by  proofs  to  consti- 
tute plaintiff  trustee  of  legal  title  for  defendant;  Gebo  v.  Clarke 
Fork  C.  Min.  Co.,  30  Mont.  91,  75  Pae.  860^  complaint  to  hold  patentee 
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of  public  land  a  trustee  tbereof  does  not  state  a  cause  of  action  whea 
it  does  not  appear  that  plaintiff  did  not  make  a  volnntary  reliuqiiish- 
ment;  Cagle  v.  Dunham,  14  Okl.  615,  78  Pac,  562,  decision  rendered 
1)7  Land  Department  after  duo  notice  and  hearing  will  not  bo  set 
aside  by  court  of  equity  upon  allegations  that  perjury  was  committed 
before  Land  Department;  Baldwin  v.  Keith,  13  Okl.  630,  75  Pac. 
1126,  it  is  within  discretion  of  Secretary  of  Interior  to  deny  appli- 
cation to  make  homestead  entry  made  by  person  who  has  no  equities 
in  land  when  land  is  covered  by  Indian  allotment  and  injustice  would 
be  done  by  canceling  allotment;  Parker  v.  Lynch^  7  Okl.  660,  56 
Pac.  1091,  offering  to  file  contest  against  homestead  entry  gives  party 
no  interest  in  land,  and  after  contest  rejecteit  he  cannot  maintain 
action  against  entry  man  to  declare  trustee  for  his  benefit  j  Thornton 
^.  Peery,  7  Okh  448,  54  Pac.  651,  allegation  in  petition  that  pre- 
-vailing  party  in  land  office  introduced  perjured  testimony  will  not 
authorize  court  to  set  aside  the  findings  unless  there  are  allegations 
that  no  other  testimony  was  introduced. 

SyL  3  (X,  1032),     Showing  by  pre  emptor. 

Approved  in  Small  v.  Hakeatraw,  196  U.  S.  406,  4&  L.  529,  25  Sup. 
Ct.  285,  finding  by  Secretary  of  Interior  that  residence  of  homestead 
«ntryman  for  voting  purposes  was  in  another  precinct  from  that  whera 
land  lies  is  not  erroneous  where  entryraan,  after  entry,  voted  in  an- 
•other  county  and  secretary  may  Jiaye  had  other  testimony.  See  104 
Am.  St.  Bep.  607»  note. 

8yl.  4  (X,  1032),     Absence  of  pre-emptor. 

Approved  in  Bertwell  v.  Haines,  10  OkL  475,  63  Pac.  704,  where  one 
claiming  right  to  tract  of  government  land  settled  thereon  and  im^ 
proved  it,  short  absence  for  purpose  of  bringing  hii  family  wai  not 
an  abandonment. 

114  U.  S.  52-57,  29  L,  63,  LOUISVILLE  ETC.  E,  E.  ▼,  IDE. 

Syl.  1  (X,  1032).     Bemoval  of  eauses^ — Joint  contract. 

Approved  in  Manufacturers  *  Com,  Co.  v.  Brown  Alaska  Co.,  148 
Fed.  310,  contracts  of  maker  and  several  indorsers  on  promissory 
note  are  separate  from  the  others,  and  may  be  removed  by  any  de* 
fendant  who  would  have  the  right  if  sued  alone;  Iowa  etc.  Miu.  Co» 
v.  Bliss,  144  Fed.  452,  where  plaintiff,  an  alien,  sued  defendant  guar- 
a.nty  company,  a  nonresident,  on  fidelity  bond,  in  which  only  obliga- 
tion of  principal  was  to  hold  guaranty  company  harmless,  and  la 
cajne  action  plaintiff  sought  to  hold  principal  liable  for  embezzle- 
ment, controversy  between  plaintiff  and  guaranty  company  was  sep- 
arable from  that  between  it  and  principal  on  bond;  Lucas  v.  Milli- 
Jten,  139  Fed.  825,  bill  for  specific  performance  of  contract  for  sale 
<it  stock  of  corporation  and  to  recover  damages  which  does  not  allege 
insolvency  of  other  party  to  contract  does  not  state  cause  of  action 
against  eorpof&tioii  which  ie  not  necessary  party,  and  ita  joinder  will 
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Bot  defeat  right  of  real  defendant  to  removal;  Cella  t.  Brown,  136 
Fed.  443,  in  action  for  specific  performance  to  compel  defendant  to 
convey  certain  securities,  where  it  was  alleged  that  bank  made  pay- 
ments for  complainant  and  claimed  stock  pledged,  and  complainant 
was  willing  to  reimburse  .bank,  the  bank  was  not  necessary  party; 
Boatmen's  Bank  v.  Fritzlin,  135  Fed.  661,  662,  68  C.  G.  A«  288, 
holder  of  prior  mortgage  or  lien  is  not  necessary  party  to  foreclosure 
of  junior  mortgage;  Lathrop  etc.  Co.  v.  Pittsburg  etc.  B.  Co.,  135 
Fed.  620,  where,  in  complaint  against  railroad  and  construction  com- 
pany for  services  between  plaintiff  and  latter,  citizenship  of  con- 
struction was  diverse,  and  plaintiff  alleged  in  single  cause  of  action 
that  he  performed  services  for  railroad  company,  and  construction 
eompany  was  agent,  complaint  did  not  show  separate  cause  of  action; 
Miller  v.  Clifford,  133  Fed.  884,  67  C.  C.  A.  52,  in  suit  in  equity  brought 
in  state  court  on  behalf  of  all  creditors  of  insolvent  bank  against 
member  of  stockholders  to  enforce  their  liability,  there  is  no  sep- 
arate controversy;  Vulcan  Detinning  Co.  v.  American  Can  Co.,  130 
Fed.  637,  bill  seeking  to  enjoin  principal  defendants  from  practicing 
secret  process  alleged  to  be  owned  by  complainant,  and  to  restrain 
another  defendant  from  assisting  them,  does  not  present  separate  con- 
troversy which  gives  latter  defendant  right  of  removaL 

8yl.  2  (X,  1034).    Joint  actions — Option  of  plaintiff. 

Approved  in  Alabama  etc.  By.  C%,  v.  Thompson,  200  U.  8.  216,  50 
Ik  446,  447,  26  Sup.  Ct.  161,  where  plaintiff  has  elected  to  sue  jointly 
in  tort  foreign  corporation  and  its  servants,  who  caused  the  injury, 
separable  controversy  arises;  City  of  Cleveland  v.  Cleveland  etc  By. 
Co.,  147  Fed.  176,  plaintiff  had  right  to  join  lessee  in  possession  with 
lessor,  and  conclude  both  in  one  suit;  Thomas  v.  Great  Northern  By. 
Co.,  147  Fed.  85,  under  Washington  statute  servant  may  be  joined 
with  master  in  an  action  by  another  servant  for  personal  injuries 
alleged  to  have  resulted  from  their  negligence;  Iowa  etc.  Min.  Co. 
V.  Bliss,  144  Fed.  454,  bond  signed  by  employee  and  bonding  com- 
pany is  not  joint  obligation. 

114  U.  8.  57-60,  29  L.  65,  PUTNAM  v.  INGBAHAM. 

8yl.  1  (X,  1034).    Bemoval  of  causes — Separable  controversies. 

Approved  in  Vulcan  Detinning  Co.  v.  American  Can  Co.,  130  Fed. 
637,  bill  which  seeks  to  enjoin  principal  defendants  from  practicing 
secret  process  owned  by  complainant,  learned  through  employee  of 
complainant,  does  not  present  a  separate  controversy. 

114  U.  S.  6062,  29  L.  66,  ST.  LOUIS  ETC.  BY.  v.  WILSON. 

8yl.  1  (X,  1035).    Bemoval  of  causes — Single  cause. 

Approved  in  Lucas  v.  Milliken,  139  Fed.  823,  bill  for  specific  per- 
formance of  contract  for  sale  of  stock  of  corporation  which  does  not 
allege  insolvency  of  other  contracting  party  nor  that  he  is  about  to 
dispose  of  stock  does  not  state  a  cause  of  action  against  company. 


114  U.  a  63-86,  29  L.  67,  SARGENT  v.  HULL  SAFE  ETC,  CO, 

Byl,  1  (X,  1036).     Infringement  of  patents. 

Approved  in  Universal  Brush  Co,  v.  Sonn,  146  Ped.  531*,  Momsoii 
patent  No.  717,014,  claim  1,  for  method  of  making  brushes,  infringed 
by  Soon  patent  No.  791,510 ;  Wc^atinghoxise  etc.  Co.  v.  Cutter  etc.  Co,, 
136  Fed.  221,  Wright  and  Aalborg  patent  No,  633,772,  for  automatic 
electric  circuit  breaker  not  infringed;  Rembert  etc.  Co.  v.  American 
Cotton  Co,,  129  Fed,  369,  64  C.  C.  A.  25,  Rembert  patent  No,  441,022, 
for  method  of  baling  cotton,  not  infringed  by  Graves  patent  No. 
473,144- 

114  U,  S,  87-103,  29  L.  96,  ELECTRIC  SIGNAL  CO,  v.  HALL  SIGNAL 
CO. 

Syl.  1   (X,  1037).     Infringement  of  patents. 

Approved  in  Imperial  Bottle  Cap  etc.  Co,  v.  Crown  Cork  etc.  Co., 
139  Fed.  323,  Painter  patent  No,  468,258,  for  bottle-Btopper,  not  in- 
fringed hj  Abbott  patent  No,  704, 167* 

114  U.  S.  104-120,  29  L,  105,  THOMPSON  v.  WOOSTEB. 

SyL  1  (X,  1037),     Effect  of  decree  pro  confeBso. 

Approved  in  North  Chicago  St.  B,  Co,  ▼.  Chicago  Union  Tr.  Co,, 
150  Fed,  630,  under  federal  practice  in  equity,  after  answering  original 
bill,  defendant  is  entitled  to  plead  only  to  new  matter  introduced  by 
amendment;  Third  Nat  Bank  v,  Atlantic  City,  130  Fed,  754,  65  C. 
C.  A,  177,  where  bill  to  establish  complainant'*  right  to  a  fund  set 
out  grounds  and  alleged  priority,  decree  rendered  pro  confesso  as 
to  certain  defendants  became  conclusive  after  the  term;  Junge  v. 
MacKnight,  137  N.  C.  287,  49  8.  E,  474,  in  action  under  Laws  1893, 
p.  37,  c.  6,  to  determine  conflicting  claims  to  real  property,  failure 
of  defendant  to  answer  at  return  term  entitled  plaintiflf  to  judgment 
by  default  final;  dissenting  opinion  in  Junge  v.  MacK night,  135 
N.  C.  113,  47  8,  E.  455,  majority  holding  that  default  final  may 
be  rendered  at  return  day  only  in  casea  provided  for  in  Code,  385, 
and  in  action  to  remove  cloud  on  title,  rendition  of  it  at  such  time 
18  irregular. 

Byl.  2  (X,  1038).     Bills  pro  confesso — Engliab  practice. 

Approved  in  Brown  v,  Fletcher,  140  Fed,  641,  Rev.  St,,  |  955, 
providing  for  revival  of  suits  which  have  abated  by  death  of  party 
applies  only  to  actions  at  law;  United  States  v,  Howard,  132  Fed. 
332,  under  Rev,  St.,  g  1025,  relating  to  indictments,  crime  of  sub- 
ornation of  perjury  will  be  sufficiently  pleaded  if  proper  avermenta 
appear  is  any  form;  Lyle  v.  Winn,  45  Fla,  423,  34  So.  159,  where 
bill  to  foreclose  mortgage  did  not  ask  for  attorneys'  fees,  and  neither 
mortgage  nor  note  contained  any  stipulation  therefor,  it  was  errof 
to  insert  amount  of  fc«  in  decree  pro  confesso. 
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114  U.  8.  127,  128,  29  L.  117,  MOWEE  v.  FLETCHER. 

87I.  1  (X,  1040).    Final  judgment. 

▲pproved^in  Schlosser  y.  Hemphill,  198  IT.  8.  176,  49  L.  1003,  25 
Sup.  Ct.  654,  judgment  of  highest  state  court  reversing  decree  of  trial 
court  in  equity  case  is  not  final  and  will  not  sustain  writ  of  error 
from  supreme  court  of  United  8tates. 

114  U.  a  138-146,  29  L.  114,  FAEMINGTON  y,  PILL8BUEY. 

SyL  1  (X,  1042).    Jurisdiction— Act  of  1875. 

Approved  in  Steigleder  v.  McQuesten,  198  IT.  8.  142,  49  L.  987, 
25  Sup.  Ct.  616,  question  of  jurisdiction  of  federal  circuit  court  on 
ground  of  diversity  of  citizenship  may  be  raised  on  motion  to  dis- 
miss; Briggs  V.  Traders'  Co.,  145  Fed.  257,  where  suit  is  brought  in 
circuit  court  to  wind  up  affairs  of  a  corporation,  and  the  court  has 
no  jurisdiction,  the  objection  under  U.  8.  Comp.  St.  1901,  p.  511,  may 
be  made  at  any  time  without  any  pleading;  Pennsylvania  Co.  v. 
Bay,  138  Fed.  205,  where  bill  in  federal  court  to  enjoin  business  of 
buying  and  selling  nontransferable  railroad  tickets  alleged  that  value 
of  business  sought  to  be  protected  amounted  to  $5,000,  such  amount  is 
eonsidered  as  true  for  purpose  of  sustaining  jurisdiction. 

SyL  2  (X,  1042).    Negotiable  papei^-Eemoval  of  causes. 

Approved  in  Kreider  v.  Cole,  149  Fed.  654,  where  persons  interested 
in  Pennsylvania  corporation  for  purpose  of  bringing  suit  in  federal 
court  therein  for  receiver  assigned  stock  and  bonds  to  eitizen  of  New 
Jersey,  such  assignment  defeated  jurisdiction;  Kirven  y.  Virginia- 
Carolina  Chemical  Co.,  145  Fed.  291,  original  beneficial  owner  may 
sue  in  federal  court  on  note,  although  nominal  payee  by  reason  of 
citizenship  could  not  sue  therein;  Woodside  v.  Vasey,  142  Fed.  618, 
circuit  court  is  without  jurisdiction  of  action  against  directors  of  cor- 
poration to  enforce  payment  of  number  of  claims,  all  but  one  of 
which  was  assigned  to  plaintiff  for  purpose  of  suing  therein;  Turn- 
bull  V.  Boss,  141  Fed.  652,  suit  was  properly  dismissed  where  it 
appeared  from  the  evidence  that  property  involved  was  collusively 
transferred  to  plaintiff,  who  was  citizen  of  another  state  for  purpose 
of  jurisdiction. 

114  U.  8.  149-158,  29  L.  58,  STEPHENSON  y.  BBOOKLYN  B.  B. 

Syl.  2  (X,  1043).    Patents — Combinations. 

Approved  in  Capewell  v.  Goldsmith,  138  Fed.  685,  Capewell  patent 
No.  630,972,  for  stick-pin  retainer,  is  void  for  lack  of  patentable 
invention. 

114  U.  S.  158173,  29  L.  83,  CHAPMAN  y.  BBEWEB. 

Syl.  2  (X,  1044).    Effect  of  adjudication  in  bankruptcy. 

Approved  in  Silvey  v.  Tift,  123  Ga.  808,  51  8.  E.  750,  1  L.  B.  A. 
(N.  S.)   386,  where  creditors  file  petition  to  have  debtor  adjudged 
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bankruptp  allcglBg  preference  to  a  f!rm,  adjudication  in  baiikruptej 
IB  conclusive  in  action  bj  trustee  against  said  firm, 

Syl.  3  (X,  1044).     Circuit  court— State  relief. 

Approved  in  Douglas  etc.  Club  v.  Granger^  146  Fed,  419,  suit  to 
enjoin  officers  of  state  from  exercising  power  conferred  by  statute  on 
groiind  tbat  their  action  is  unconstitutional,  is  witbin  federal  juris- 
diction; Ames  etc.  Co.  v.  Big  Indian  etc,  Co.,  146  Fed,  175,  federal 
court  having  jurisdietion  will  enforce  Civ,  Code  Mont,,  |  1891,  pro- 
viding  that  in  actions  for  protection  of  water  rights  plaintiff  may 
make  parties  all  who  divert  water  from  stream;  In  re  Mertens,  131 
Fed,  515,  under  Bankr.  Act  July  1,  1898,  c.  541,  S  2,  subs.  2,  30  Stat. 
545,  as  amended,  bankxuptcy  court  has  jurisdiction  to  try  and  deter- 
inine  title  to  property  found  in  poasession  of  bankrupt  purchased  by 
liim« 

114  U,  S.  176-189,  29  L.  121,  CHESAPEAKE  ETC.  BY.  v.  MTLLER. 
Syl.  1  (X,  1046).  Immunity  from  taxation — Assignee* 
Approved  in  Wicomico  Co.  Commrs,  v.  Bancroft,  135  Fed.  981,  under 
Code  Md.  1888,  art.  23,  §§  187,  188,  providing  for  rigbts  of  new 
corporation  purchasing  railroad  under  foreclosure,  an  exemption 
from  taxation  for  a  term  of  years  enjoyed  by  the  old  company  passes 
to  the  new  one;  Baltimore  etc.  By.  Go,  v,  Wicomico  Co.,  103  Md. 
280,  63  Atl.  679,  under  Aett  1886,  p,  209,  c,  133,  granting  railroad 
company  eiEemption  from  taxation,  purchaser  under  foreclosure  eale 
was  not  entitled  to  exemption;  Eoehoster  v.  Bochestor  By,  Co.,  182 
N.  Y,  lis,  74  N.  E.  953,  70  L.  E.  A,  773,  where  street  railway  com- 
pany was  exempt  from  expense  of  repaying  between  tracks,  the  right 
did  not  pass  to  lessee,  it  being  personal  under  Laws  1869,  p.  54,  c.  34  j 
Lake  Drummond  Canal  Co,  v.  Commonwealth,  103  Va,  350,  49  S,  E. 
SIO,  under  Code  1887,  g  1233^  providing  for  sale  of  corporation  prop- 
erty under  foreclosure,  such  sale  does  not  confer  upon  purchaser  im- 
munity from  taxation  granted  to  original  corporation  and  iis  sue- 
lessors  and  assigns. 

Syl.  2  (X,  1047),     Taxation  of  franchises. 

Approved  in  Baltimore  etc.  By.  Co.  v.  Wicomico  Co.,  103  Md.  285, 
63  Atl.  681,  where  purchaser  of  railroad  under  foreclosure  possesses 
immunity  from  taxation  enjoyed  by  mortgagor^  such  exemption  wfti 
recalled  by  general  assessment  law. 

114  U,  S.  190-195,  29  L.  132,  LITCHFIELD  T.  BALLOU, 

Syl.  1  (X,  1048).     Bill  in  equity. 

Approved  in  Southern  Pac,  B.  Co.  r.  United  Statea,  133  Fed.  657, 
658,  66  C.  C,  A.  681,  court  of  equity  has  jurisdiction  of  suit  by  gov- 
ernment against  railroad  compaiiy  to  determine  what  proportion  of 
lands  erroneously  patented  to  ecrmparty  have  been  sold  to  bona  6de 
purcbaseri  and  for  e&ncellation  ol  patent  to  lands  not  disposed  of; 
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igress;  Globe  Elevator  Co.  v,  Andrew,  144  Fed.  882,  Laws  Wie.  1905, 
p.  37,  c.  19,  as  amended  by  Laws  Sp.  Sess.  1905,  p.  19,  c.  12,  providing 
for  inspection,  etc.,  of  gram  at  Superior,  as  applied  to  interstate 
ahipnienta,  is  unconstitntional;  Belle  City  etc.  Co.  v.  Frizzell,  11  Waho, 
S,  81  Fac.  69,  foreign  corporation  manufacturing  farm  machinery  ia 
<(ne  state  and  selling  same  to  citizens  of  another  state  upon  orders 
to  he  approved  by  it  taken  by  local  agent,  does  not  come  within  pro- 
visions of  §  2653,  Eev.  SL  1887;  State  v.  Fandre,  54  W.  Va.  123,  102 
Am,  St.  Kep.  927,  46  8.  E.  269,  63  L.  K  A.  877,  state  of  Ohio  has 
right  to  establish  ferries  on  Ohio  aide  ef  OMo  river  and  to  fii  charges 
for  ferriage  from  Ohio  to  West  Virginia;  dissenting  opinion  in  North- 
Am  SecuritiGs  Co.  v.  United  States,  193  U.  B.  385,  48  K  720,  24  Sup, 
Ct.  436,  majority  holding  combination  by  stockliolders  in  two  com- 
peting interstate  railway  companies  to  form  stnckholding  corporation 
which  should  acquire,  in  exchange  for  its  own  capital  stock,  con- 
trolling  interest  of  such  companies,  violates  antitrust  act  July  2,  1890, 

SyL  3  (X,  1051 )»    Power  of  Congrcsa  over  commerce. 

Approved  in  Brooks  y.  Southern  Pac  Co.,  148  Fed»  991,  Act  June 
11,  190G,  c.  3073,  34  Stat.  232,  treating  of  liability  of  interstate  com- 
mon carriers  for  injuries  to  employees  through  negligence  of  ita 
officers  and  agents  if  unconstitutional;  dissenting  opinion  in  Northern 
Securities  Co,  v.  United  States,  193  U.  S.  393,  48  L.  723,  24  Sup.  Ct. 
436,  majority  holding  Congress  had  power  under  federal  constitution 
to  enact  anti-trtist  act  of  July  2,  1390,  declaring  Mlegai  every  com- 
bination in  restraint  of  interstate  commerce* 

Syl.  4  (X,  1051),     Commerce— Bights  of  state. 

Approved  in  People  v.  Beardon,  184  N.  Y.  455,  112  Am.  St.  Rep. 
644,  77  N.  E,  978,  upholding  Laws  1905,  pp.  474,  477,  c.  241,  §§  315, 
S24,  imposing  tax  upon  transfers  of  corporate  stock. 

Syl,  8  (X,  1054),     Taxation— Home  port  of  vessel. 

Approved  in  Old  Dominion  S.  8.  Co.  v.  Virginia,  193  U.  S.  305,  49 
L.  1062,  25  Sup.  Ct,  686,  vessels  which,  though  engaged  in  interstate 
<5ommerce,  are  employed  wholly  within  state,  are  taxable  in  that  state 
though  registered  under  Eev.  St.  U.  8,;  Olson  v,  San  Francisco,  148 
CaL  83,  82  Pac,  852,  under  §  4141,  Rev.  St.  U.  S.,  vessel  is  taxable 
at  San  Francisco,  ber  "home  port,"  although  temporarily  registered 
in  state  of  Washingtoni  Harrell  v.  Speed,  113  Tenn.  228,  106  Am* 
St.  Rep.  814,  81  S.  W.  841,  under  Act  Cong.  August  8,  1890,  c.  728, 
26  Stat,  313,  providing  for  taxation,  laws  of  state  shall  apply  to 
liquor  arriving  in  state,  one  running  a  bar  on  vessel  belonging  in 
Arkansas  and  plying  between  Arkansas  and  Tennessee,  13  iubject  ta 
laws  of  Tennessee  while  vessel  is  at  landing  therein, 

Sjl.  10  (X,  1055).     Exemption  from  state  taxation. 
Approved  in   Attorney  General   v.  Electric   etc.   Battery   Co.,    183 
Mass.  240,  74  N,  E,  467,  Stat,  1903,  pp.  447,  450,  c.  437,  §S  66,  67,  75, 
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requiring  foreign  corporations  described  in  §  58  to  pay  excise  tax  as- 
sessed on  its  capital  stock,  is  constitutional;  State  y.  Western  Union 
Tel.  Co.»  96  Minn.  24,  104  N.  W.  572,  Laws  1891,  p.  70,  c.  8,  amended 
by  c  180,  p.  251,  Laws  1901,  providing  for  taxation  of  property  of 
telegraph  companies  within  state  as  a  system  is  cr^stitntionaL 

114  U.  a  218-223,  29  L.  94,  LAMAB  y.  MICOU. 

8yl.  3  (X,  1055).    Residence  of  infant. 

Approved  in  Young  v.  Hiner,  72  Ark.  303,  79  8.  W.  1063,  infant 'v 
domicile  is  that  of  deceased  father,  and  cannot  be  cl'anged  by  infant 
during  minority;  Hayslip  v.  Gillis,  123  Ga.  266,  51  li.  E.  326,  where 
one  without  authority  t^ok  infant  child  from  county  of  domicile  to 
another  county,  where  third  person  took  it  into  her  family,  the  or- 
dinary of  latter  county,  in  absence  of  any  choice  by  minor,  had  no 
jurisdiction  to  appoint  guardian;  Bering  y.  Mosher,  144  Mich.  155, 
107  N.  W.  918,  where  father  left  minor  son  in  one  county  in  custody 
of  grandfather  and  removed  to  another  county,  where  he  died,  domi- 
cile of  child  was  county  where  he  resided  and  not  where  father  died* 

8yl.  4  (X,  1056).    Federal  courts — Judicial  notice. 

8ee  113  Am.  St.  Bep.  874,  note. 

(X,  1055.)  Miscellaneous.  Cited  in  Holmes  y.  Derrig,  127  Iowa, 
629,  103  N.  W.  975,  where,  on  death  of  widow  mother,  she  committed 
care  of  child  to  her  parents,  court  was  not  justified  in  awarding 
custody  to  uncle  because  said  grandparents  were  not  financially  as 
able  as  uncle  to  care  for  child. 

114  U.  S.  224-233,  29  L.  101,  XENIA  BANK  y.  STEWABT. 

Syl.  1  (X,  1056).    Declarations  of  agents. 

Approved  in  Hupfer  v.  National  Distilling  Co.,  119  Wis.  425,  96 
K.  W.  811,  in  action  for  killing  plaintiff's  intestate  by  bursting  of 
yat,  evidence  that  superintendent  pointed  put  to  a  photographer  the 
hoops  that  surrounded  the  yat  is  admissible  to  identify  the  hoops. 

Syl.  4  (X,  1057).     Proof  of  insolvency. 

Approved  in  Bryan  v.  United  States,  133  Fed.  501,  66  C.  C.  A.  369, 
in  prosecution  for  uttering  counterfeit  5-cent  pieces,  where  counterfeit 
5-cent  pieces  were  found  in  defendant's  possession,  evidence  that 
molds  for  making  counterfeit  25-cent  pieces  were  found  in  tool-chest 
used  by  defendant  and  another  was  admissible;  East  Tennessee  etc 
B.  E.  Co.  v.  Lindamood,  111  Tenn.  474,  78  8.  W.  103,  jury  could  not 
infer  negligence  of  railroad  company  from  proof  that  where  employee 
attempted  to  set  brake  it  gave  sudden  lurch,  which  loosened  his  hold 
so  that  he  fell. 
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114  U.  S.  233-244,  2&  L.  110,  UNITED  STATES  v,  MINOE. 

Syl.  3  (X,  1057).     Yacating  land  patents. 

Approved  in  Lynch  v.  United  States,  13  Okl,  145,  73  Pac.  1096, 
where  patent  has  been  issuad  to  homestead  entryuian  for  townaite 
purposes  and  land  has  been  duly  platted  into  lots,  etc,  and  large  num- 
ber of  lots  have  been  sold  to  innocent  purchasers,  although  patentee 
obtained  title  through  fraud,  patent  cannot  be  canceled,  and  govern- 
ment is  without  remedy,     8ee  101  Am.  St.  Eep.  170,  note. 

By],  5   (X,  1058).     Effect  of  Land  Department  decision. 

Approved  in  Estes  v.  Timmons,  199  U.  8.  396,  50  L.  244,  26  Sup, 
Ct.  85,  perjury  on  hearing  before  Land  Department  of  contest  over 
entry  under  homestead  law  is  not  ground  for  equitable  relief  against 
decision  of  department, 

114  U.  a  252-262,  29  L.  12e,  BrSSELL  v.  FOSS. 

SyL  3  (X,  1060).     Mining  partnership. 

Approved  in  Heed  v.  Munn,  148  Fed.  759^  lessee  has  right  to  pur* 
chase  landlord's  title  at  execution  sale  and  put  an  end  to  relation 
of  landlord  and  tenant* 

114  U.  8.  270-306,  29  L,  185,  POINDEXTER  y.  GREENHOW, 
SyL  1  (X,  1061).     Payment  of  taxes — Bond  coupons. 
Approved  in  Leet  v,  Armbuster,  143  Cai  670,  77  Pac,  655,  tender 
of  redemption  money  to  purchaser  at  foreclosure  sale  operates  to  de- 
feat estate  of  purchaser  and  leaves  it  in  mortgagor  or  his  succeaaor. 

SyL  2  (X,  1062)*     Effect  of  tender— Coupons. 

Approved  in  Bourquln  y*  Bourquin,  120  Ga.  120,  47  8-  E.  641,  where 
pending  action  in  ejectment  property  sued  for  was  sold  for  taxes 
and  purchased  by  defendant,  plaintiff  by  making  tender  under  FoL 
Code,  §  909,  was  entitled  to  redeem. 

8yl.  5  (X,  1062).     State — Immunity  from  suit 

Approved  in  United  States  v.  Ju  Toy,  198  U,  8.  263,  49  L.  1044, 
25  Sup,  Ct.  644,  28  Stat,  at  h,  372,  390,  c.  301,  U.  S.  Comp.  St.  1901, 
p.  1303,  §  1,  relating  to  exclusion  of  Chinese,  is  not  unconstitntional; 
Rcifsenberger  v.  Harris,  136  Fed.  1003,  under  Rev.  St.,  §  3929,  as 
amended  by  Act  Cong.  Sept.  19,  1890,  c,  908,  26  Stat.  466,  authorizing 
postmaHter  general  to  issue  fraud  orders,  he  has  authority  to  pass 
on  facta  but  not  on  questions  of  law.  See  168  Am.  St.  Hep.  832,  840, 
101  Am.  St.  Eep.  162^  notea. 

SyL   6   (X,  1064).     Suit  against  itate*-Test. 

Approved  in  Southern  By.  Co.  v.  Greensboro  etc.  Co.,  134  Fed.  93, 
»uit  against  state  corporation  commiafiioner  to  enjoin  euforcement  of 
order  alleged  to  be  void  as  interference  with  interatate  commerce  ii 
ftot  against  itate.     See  1  OS  Am,  8t.  Bepw  S3Sj  notei. 
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8yl.  13  (X,  1064).    Statute  valid  in  part. 

Approved  in  Brooks  ▼.  Southern  Pae.  Co.,  148  Fed.  996,  Act  June 
11,  1906,  e.  3073,  34  Stat.  232,  relating  to  liability  of  common  carriers 
for  negligence  of  its  agents,  servants,  etc.,  is  unconstitutional  because 
it  applies  to  citizens  of  same  state;  Cella  Com.  Co.  v.  Bohlinger,  147 
Fed.  423,  Act  of  Ark.  Feb.  26,  1901,  Kirby's  Dig.,  §  835,  authorizing 
personal  judgment  against  foreign  corporations  after  service  of  sum- 
mons on  auditor  of  state,  is  void;  State  v.  Cudahy  Packing  Co.,  33  Mont. 
189,  82  Pac.  836,  Pen.  Code,  8  321,  prohibiting  combinations  for  pur- 
pose of  fixing  price  of  anj  article,  etc.,  is,  bj  reason  of  8  325,  exempt- 
ing persons  engaged  in  horticulture  or  agriculture,  void. 

114  U.  S.  309,  310,  29  L.  198,  CHAFFIN  ▼.  TAYLOR. 

Syl.  1  (X,  1065).    Following  Poindexter  ▼.  Greenhow. 

Approved  in  O'Beilly  De  Camara  v.  Brooke,  135  Fed.  388,  military 
governor  of  Cuba  representing  the  United  States  during  temporary 
occupancy  of  the  island  is  not  exempt  from  personal  liability  for  tort 
committed  in  his  official  capacity. 

114  U.  S.  311317,  29  L.  200,  ALLEN  ▼.  BALTIMOBE  ETC.  B.  B. 

Syl.  2  (X,  1066).    Payment  of  taxes — Bond  coupons. 

Approved  in  Southern  By.  Co.  v.  Greensboro  etc.  Co.,  134  Fed.  93, 
North  Carolina  corporation  commission  is  agent  of  state  and  may  be 
enjoined  by  federal  court. 

Syl.  2  (X,  1066).    Injunction  restraining  collection  of  taxes. 
See  108  Am.  St.  Bep.  838,  note. 

114  U.  S.  317-323,  29  L.  202,  CABTEB  v.  GBEENHOW. 

Syl.  2  (X,  1067).     Contract  with  state — Testing  validity. 

Approved  in  O'Eeilly  De  Camara  ▼.  Brooke,  135  Fed.  388,  if  officer 
of  United  States  takes  property  of  private  person  for  public  use 
without  compensation,  he  is  liable  in  tort,  although  government  is 
also  liable. 

114  U.  S.  340-355,  29  L.  136,  EAST  ALABAMA  BY.  ▼.  DOE. 

Syl.  1  (X,  1069).     Assignee  of  railroad. 

Approved  in  Oregon  etc.  B.  B.  Co.  v.  Quigley,  10  Idaho,  785,  80  Pac 
405,  Utah  and  Northern  Bailway  Company  having  become  grantee 
of  right  of  way  on  certain  land  under  Act  Cong.  March  3,  1873,  c.  291, 
17  Stat.  612,  settlers  could  not  thereafter  acquire  title  by  adverse 
possession  to  part  of  land  included  in  grant  to  railway  company; 
Dobbins  v.  Colorado  etc.  By.  Co.,  19  Colo.  App.  261,  75  Pac.  157, 
where  law  provides  for  assessment  of  taxes  against  railroads  making 
them,  a  lien  on  section  within  the  county,  the  ordinary  remedy  of 
proceeding  in  equity  to  enforce  the  lien  is  proper. 


Syl*  2    (X,  I06d).     ConBtmction  of  state  laws. 

Approved  in  Board   of  Coinmra.   v.   ToUman^   145  Fed.   763,  tinder 

Const.  N.  C»,  art,  2,  g  14,  providing  that  no  county  tax  law  shall  bo 

pAiaed  ucleas  bill   for  tbat   purpose   shall  be   read  three   times   and 

Tote  entered   on  record,  journal  showing  "Ayes  94,  naya  ,  total 

,*'  shows  theri  were  no  negative  votes  cast. 

114  U.  8.  355-373,  29  L.  152,  THE  BELGENLAND. 

Syl.  2   (X,  1070).     Admiralty  jurisdiction. 

Approved  in  The  Eagle  Point,  142  Fed.  454,  where  two  Britigli 
vessels  are  found  in  fault  for  collision  on  high  seas,  in  United  States 
court  of  admiralty,  English  law  as  to  measure  of  damages  will  be  ap- 
plied. 

Syl*  3    (X,  1076).     Foreign  seamen — Admiralty  jurisdiction. 

Approved  in  The  Bound  Brook,  14d  Fed.  161,  under  article  13  of 
Treaty,  December  11,  1871,  between  Germany  and  United  States 
giving  consular  officers  exclusive  cognizance  of  difference  between 
crew  and  captain  of  vessel,  court  of  admiralty  has  no  juriadiction  of 
suit  against  German  vessel  for  wages. 

SyL  4  {Xf  1076) »    Common  law  of  natione^ — Admiralty  |urisdiction. 
See  113  Am.  St.  Rep.  872,  note. 

Syl,   6    (X,    1076),     Amiralty   jurisdiction— High   seas. 

Approved  in  In  re  Clyde  8.  S.  Co.,  134  Fed.  lOO,  where  statute  of 
«tate  where  both  vessels  to  collision  on  htgh  seas  belong  gives  right 
of  action  for  wrongful  death,  admiralty  court  will  flpP^y  8^*^^  ^^^^ 

114  U.  S.  394-401,  29  L.  130,  HUNTLEY  v.  HUNTLEY. 

Syl.  1  (X,  1073),     Statute  of  frauds. 

Approved  in  Hwftman  v.  Butte rfield  Lumber  Co.,  199  U.  S.  338, 
50  L.  210,  26  Sup.  Ct.  63,  one  claiming  under  deed  of  trust  from 
pateotee  with  knowledge  of  prior  conveyance  of  timber  and  right  of 
way  cannot  question  validity  of  such  eonveyance  because  it  was  made 
pursuant  to  agreement  prior  to  patent  in  considerntion  of  an  advance 
of  money  to  enable  entrymen  to  obtaiu  patent;  Jones  v.  Patrick,  140 
Fed.  408,  verbal  agreement  between  complainant  and  dcfcDdant  that 
they  should  find  purchaser  for  mining  property  on  which  defendant 
held  &a  option  and  divide  profits  b  not  within  statute  of  frauds  of 
Nevada, 

114  TT.  8.  401-410,  29  L.  149,  STATE  BANK  v.  UNITED  STATES. 

Syl.  1  (X,  1073).     Defalcation — Liability  of  government. 

Approved  in  Tanner  v.  Lee,  121  Ga.  526,  49  S.  E.  593,  creditor  who, 
without  notice  of  another's  claim,  receives  money  from  debtor  for 
pre-existing  debt  ii  not  liable  for  an  accounting  to  true  owner. 

ia 
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114  U.  a  411-417,  29  L.  147,  THE  LAUBA. 

S7I.  2  (X,  1073).    Contemporaneous  eonstnxction. 

Approved  in  Walker  ▼.  Globe  etc.  Co.,  140  Fed.  309,  rights  vested 
in  author  of  map,  etc.,  under  U.  S.  Comp.  St.  1901,  p.  3406,  are  not 
taken  away  by  implication  by  U.  8.  Comp.  8t.  1901,  pp.  3414,  3416; 
State  V.  Northern  Pac.  By.  Co.,  95  Minn.  47,  103  N.  W.  732,  foreign 
railway  company  paying  tax  on  gross  earnings  is  not  taxable  under 
§  1530,  Gen.  St.  1894,  but  under  other  sections  of  c.  11;  Ex  parte 
Anderson,  46  Tex.  Cr.  399,  81  8.  W.  987,  city  court  has  no  jurisdiction 
to  try  accused  for  violation  of  state  statute  prohibiting  sales  on 
Sunday. 

114  U.  8.  417-429,  29  L.  89,  EX  PABTE  WILSON. 

Syl.  1  (X,  1074).    Supreme  court — Criminal  cases. 

Approved  in  Kepner  v.  United  States,  195  U.  8.  126,  49  L.  123,  24 
Sup.  Ct.  797,  right  of  government  to  appeal  from  judgment  of  ac- 
quittal in  court  of  first  instance  in  Philippine  Islands  under  act  of 
Philippine  commission,  August  10,  1901,  was  taken  away  by  32  Stat, 
at  L.  691,  e.  1369. 

Syl.  2  (X,  1075).    Prosecuting  by  indictment. 

Approved  in  Schick  v.  United  States,  195  U.  8.  69,  49  L.  102,  24 
Sup.  Ct.  826,  person  prosecuted  under  24  Stat,  at  L.,  209,  c.  840,  U.  S. 
Comp.  Stat.  1901,  p.  2228,  §  11,  for  receipt  for  sale  of  oleomargarine, 
may  waive  jury  trial;  United  States  v.  Powers  ft  Bobertson,  1  Alaska, 
184,  185,  prosecution  for  sale  of  liquor  outside  of  particular  building 
without  license,  being  a  misdemeanor,  may  be  by  information. 

Syl.  8  (X,  1076).    Felony  at  common  law. 

Approved  in  State  v.  Foster,  187  Mo.  605,  86  S.  W.  249,  offense  of 
deterring  witness  from  attending  trial  and  giving  evidence  under 
Bev.  St.  1899,  §  2041,  is  a  misdemeanor. 

Syl.  10  (X,  1076).     Test  of  infamous  crime. 

Approved  in  South  Carolina  v.  United  States,  199  U.  S.  450,  50  L. 
265,  26  Sup.  Ct.  110,  dispensing  agents  of  a  state  which  has  taken 
charge  of  business  of  selling  intoxicating  liquors  are  within  scope  of 
U.  S.  Rev.  St.,  §§  3232,  3234,  3140;  United  States  v.  Camden  Iron 
Wks.,  150  Fed.  216,  prosecution^  by  information  for  receiving  rebate 
in  violation  of  24  Stat.  379,  c.  104,  U.  S.  Comp.  1901,  p.  3154,  was 
proper;  Jamison  v.  Wimbish,  130  Fed.  354,  order  of  police  magis- 
trate directing  person  to  serve  term  in  chain  gang  is  infamous  pun- 
ishment; United  States  v..  Ames  Mer.  Co.,  2  Alaska,  76,  corporation 
may  be  indicted  under  United  States  statutes  for  carrying  on  business 
as  liquor  dealer  without  paying  license  required  by  §  3244,  Bev.  St. 
U.  S.  1878;  Garitee  v.  Bond,  102  Md.  383,  111  Am.  St.  Rep.  387,  62 
Atl.  632,  one  convicted  of  making  overcharge  for  prosecuting  pension 
claim  in  violation  of  Act  Cong.,  June  27,  1890,  c.  634,  §  4,  26  Stat. 
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183,  IB  not  convicted  of  infamoua  crime  within  Code  Pub,  Gen.  Lo.wS| 
art.  9a,  §  51;  Territory  v.  Stroud,  0  Okl.  109,  50  Pac.  266»  prosecu- 
tion by  information  for  carrying  on  saloon  business  in  violation  of 
§  27,  c.  47,  Stat.  1893,  was  proper  j  Ex  parte  Lacey,  6  Okl,  6,  37  Pac. 
1096,  where  person  is  arrested  upon  complaint  before  United  States 
commissioner  charging  infamoas  crimo,  under  §  1044,  Kev.  St*  U.  8., 
filing  of  complaint  does  not  stay  operation  of  statute  of  limitation; 
State  V.  Nichols,  27  R,  I.  77,  GO  Atl.  766,  under  Acts  1838,  §  12,  c.  6, 
p.  979,  offense  of  beating  an  animal  was  cognizable  by  justice  of  the 
peace. 

Syl  12  (X,  1078).    Information  and  indictment 

Approved  in  Cuyler  v.  Atlantic  etc,  E.  Co.,  131  Fed.  99,  publisher 
of  newspaper  who  id  editorial  criticises  conduct  and  integrity  of  court 
cannot  be  punished  for  contempt  under  Rev.  St.,  §  725;  In  re  McNeil, 
68  Kan.  369,  74  Pac.  1111,  defendant  convicted  of  assault  and 
battery  under  Gen.  St.  1901,  and  sentenced  to  both  fine  and  imprison- 
ment is  entitled  to  discharge  on  habeas  corpus. 

114  U,  S.  429-430,  29  L.  93,  UNITED  STATES  v,  PETIT. 

SyL  1  (X,  1078).     Infamous  crime — Counterfeiting. 

Approved  in  State  v.  Nichols,  27  R,  L  82,  60  Atl.  768,  oflFense  of 
beating  an  animal  is  not  an  infamous  crime  under  laws  of  Bhode 
Island, 

114  U-  S.  430-439,  29  L.  144,  DODGE  v.  KN0WLB8. 

Syl.  5  (X,  1079).     Sufficient  notice  of  appeal. 

Approved  in  Lochman  v.  Lang,  132  Fed.  4,  where  appeal  has  been 
allowed  by  taking  security  and  filing  tranBcript  and  docketing  within 
time,  failure  to  issue  citation  within  time  is  not  ground  for  dismissal 
of  appeal. 

114  U.  S.  439-447,  29  L.  177,  DOBSON  v.  HARTFORD  CARPET  Ca 

Syl-  3    (X,  1080).     Damages  for  infringement. 

Approved  in  Regis  v.  Jaynes,  191  Mass.  251^  77  N.  E.  777,  plaintiflT 
entitled  to  recover  damages  for  use  of  trademark  *'Rex^'  or  "Rex:alP'^ 
in  sale  of  preparations  for  cure  of  dyspepsia;  New  York  Bank  Note 
Co.  V.  ITamilton  Bank  Note  Co.,  180  N.  Y.  296,  73  N,  E.  53,  measure 
of  damages  for  selling  printing-presses  with  certain  attachments  in 
violation  of  agreement  is  difference  between  profits  made  from  sale 
of  presses  with  and  without  attachment. 

114  U.  S.  453-463,  29  L.  216,  DISTRICT  OF  COLUMBIA  C0MMR3. 
V.  BALTIMORE  ETC.  R.  R.  Co. 

SyL  1  (X,  1082).    Title  to  streets. 

Approved  in  dissenting  opinion  in  Canton  v.  Cotton  Warehouse  Co., 
84  Miss.  317,  105  Am.  St.  Rep.  428,  36  So.  280,  65  L.  R.  A.  561, 
majority  holding   power   given   to   railway    company   to   do   all   acta 


114  U.  8.  474-523         Notes  on  U.  8.  Beports. 

incidental  to  maintenance  of  ita  road  includes  right  to  laj  e 
in  its  right  of  way  to  conduct  water  to  its  buildings.  See  I 
St.  Bep.  456y  note. 

114  U.  8.  474-477,  29  L.  215,  BUETON  ▼.  WEST  JEBSEY  FEB] 

(X,  1083.)  Miscellaneous.  Cited  in  Bhea  v.  United  St 
Okl.  257,  50  Pac.  994,  exception  to  each  and  trtrj  and  all 
instructions  given  bj  court  to  jury  is  sufficient. 

114  U.  8.  488-492,  29  L.  183,  HOPT  ▼.  UTAH. 

(X,  1084.)     Miscellaneous.    Cited  in  dissenting  opinion  in 
V.  United  States,  195  U.  8.  135,  49  L.  126,  24  Sup.  Ct.  797,  n 
holding  under  32  Stat,  at  L.   691,  c.  1369,  government  cannot 
from  judgment,  of  acquittal  in  Philippine  Islands. 

114  U.  8.  501-511,  29  L.  244,  NEW  OBLEANS  ETC.  B.  B. 
DELAMOBE. 

Syl.  2  (X,  1085).    Bankruptcy  of  raOroad. 

Approved  in  In  re  Mathews  etc.  Slate  Co.,  144  Fed.  726,  eorp 
engaged  in  quarrying  slate  and  selling  it  after  trimming  and  • 
it  is  engaged  in  mining  and  manufacturing  business  under  Ban] 
July  1,  1898,  §  4b,  as  amended  in  1903. 

Syl.  3  (X,  1085).    Status  of  franchise. 

Approved  in  Vicksburg  ▼.  Vicksburg  Waterworks  Co.,  t02 
464,  50  L.  1109,  26  Sup.  Ct.  660,  contract  rights  under  muniei 
dinance  which  was  property  of  water  company  covered  by  mc 
passed  under  foreclosure  to  purchaser;  Julian  ▼.  Central  Tm 
193  U.  S.  105,  48  L.  636,  24  Sup.  Ct.  399,  property  and  fra 
of  railroad  purchased  at  foreclosure  sale  are  not  liable  for  satis 
of  judgment  for  tort  committed  by  mortgagor  after  sale  becj 
failure  of  purchaser  to  comply  with  N.  C.  Code;  Omaha  Wa 
V.  City  of  Omaha,  147  Fed.  15,  foreclosure  of  mortgage  of  prop 
water  company  passes  to  purchaser  contract  to  collect  speciiSe* 
in  contract  between  company  and  city;  Farmers'  Loan  etc. 
Meridian  W.  W.  Co.,  139  Fed.  665,  franchise  granted  water  a 
to  maintain  pipes  in  street  to  supply  water  may  be  mortgage 
Joaquin  etc.  Irr.  Co.  v.  Merced  Co.,  2  Cal.  App.  600,  84  Pi 
where  corporation  was  authorized  to  acquire  property,  etc.,  tb 
cise  of  such  process  in  county  other  than  where  principal  p 
business  is  located  subjected  property  therein  to  taxation. 

114  U.  a  511-523,  29  L.  240,  STUBGES  v.  CABTEB. 

Syl.  2  (X,  1086).     Collection  of  taxes — ^Previous  jemr. 

Approved  in  Georgia  B.  B.  Co.  v.  Wright,  124  Ga.   615,  S 
260,  acceptance  by  comptroller  general  of  return  from  which 
property  has  been  omitted  does  not  bar  state  of  its  right  to  ] 
against  delinquent  for  tax  due  on  omitted  property  ^  Adams  i 


1269 


Not«s  on  U:  B.  BeportB.  114  U.  S.  523-542 


kendall,  83  Miss.  594,  35  So.  835,  Acta  1894,  e.  34,  p.  29,  appointing 
state  leveoue  agent  to  anpervUe  action  of  taxing  officers  waa  not  un- 
eonstitutional. 

Sjl,  6  (X,  1087),     Taxation  of  corporate  stock. 

Approved  in  Union  etc.  Transit  Co.  v,  Kentucky,  109  U.  S.  205, 
50  L.  154,  26  Syp.  Ct.  36,  due  process  of  law  is  denied  Kentucky  cor- 
poration by  tax  assessed  under  Ky.  BL,  §  4020,  upon  rolling  stock 
permanently  located  in  another  state. 

114  IT.  S.  523,  524,  29  L.  232,  BEECHEE  MTG,  CO.  v.  ATWATEE 
MPG.  CO. 

Byl  1  (X,  1087).    Patent— Uie  of  die*. 

Approved  in  American  Choc.  Mach.  Co.  r.  Helmatetter^  142  Fed. 
980,  Holmes'  patent  No,  492,205,  for  machine  for  coating  confec- 
lionory,  claim  1,  is  not  infringed  by  Weeks'  patent  No.  634,633, 

114  U.  8.  525-542,  29  L.  264,  FORT  LEAYENWOBTH  B.  B>  t.  LOWE. 

SyU  1   (X,  1087)*     Federal  juriBdiction  over  land. 

Approved  in  Hamburg  American  8.  8.  Co.  v.  Grube,  196  U.  8,  415, 
49  L.  533,  25  Bup.  Ct.  352,  public  laws  of  New  Jersey  are  in  force 
in  littoral  waters  of  Sandy  Hook  peninsula  below  low-water  mark 
whether  enacted  prior  or  subsequently  to  cession  by  New  Jersey  to 
tJnited  States  by  act  March  12,  1846;  United  States  v.  Tully,  140 
Fed.  900,  homicide  committed  in  place  where^  upon  admission  of  Mon- 
tana into  Union,  right  to  exclusive  legislation  was  reserved  to  gen- 
eral government,  is  punishable  in  federal  court. 

8yL  2   (X^   1088).     Acquisition  of  land  by  government. 

Approved  in  United  Shoe  Mach.  Co.  v.  Dupleasis  etc,  Co.,  148  Fed* 
36^  patent  granted  prior  to  January  1,  1898,  which  is  limited  by  Bev. 
St.,  §  4887,  to  terms  of  prior  foreign  patent,  is  not  changed  by  32 
Stat.   1936,   1939, 

Syl.  4  (X,  1088).  Qualification  of  government's  ownership. 
Approved  in  In  re  Blount,  142  Fed.  207,  where  insolvent  trans- 
ferred  all  his  property  to  one  creditor  to  be  distributed  among  his 
creditors  save  one,  and  said  creditors  expressed  no  objection ^  under 
Bankr,  Act,  July  1,  1898,  c,  541,  g  56b,  30  Stat  560,  the  singlo  cred- 
itor only  could  maintain  petition  in  bankruptcy-  United  States  v, 
Tully,  140  Fed.  905,  after  passage  of  the  Organic  Act,  §§  16  and  36, 
in  the  territory  of  Montuna,  ceased  to  be  public  lands;  State  v, 
Tully,  31  Mont,  376,  78  Pac,  764,  where  certain  land  was  granted 
to  proposed  state  of  Montana,  excluding  certain  section  of  each 
township,  which  remained  in  possession  of  federal  government,  a  erims 
committed  thereon  ia  punishable  in  federal  court. 
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114  U.  8.  542  547,  29  L.  270,  CHICAGO  ETC.  B.  B.  CO.  ▼.  McGLINN. 

8jl.  3  (X,  1090).    Exclasive  jurisdiction  by  federal  goTermnent. 

Approved  in  Hamburg  American  8.  8.  Co.  ▼.  Grube,  196  U.  S.  415, 
49  L.  533,  25  Sup.  Ct.  352,  public  laws  of  New  Jersey  are  in  force  in 
littoral  waters  of  Sandy  Hook  peninsula  below  low-water  mark  whether 
enacted  prior  or  subsequently  to  cession  by  New  Jersey  to  United 
States  by  act  March  12,  1846. 

8yl.  4  (X,  1090).    Treaties— Municipal  laws. 

Approved  in  In  re  Chavez,  149  Fed.  75,  under  civil  law  in  force 
in  New  Mexico  except  as  changed  by  statute,  community  property 
acquired  by  husband  or  wife  is  first  subject  to  community  debts,  then 
antenuptial  debts  of  husband. 

114  U.  8.  549-555,  29  L.  255,  MABTINSBUBG  ETC.  B.  B.  T.  MABCH. 

8yL  1  (X,  1091).    Effect  of  engineer's  certificate. 

Approved  in  Bush  v.  Jones,  144  Fed.  945,  clause  in  specifications 
for  foundation  of  building  that  "whole  to  be  made  perfectly  water- 
tight and  guaranteed,"  did  not  constitute  guaranty  that  cellar 
should  be  water-tight,  but  was  only  guaranty  of  his  compliance  with 
specifications;  Moore  &  Co.  v.  Cornwall,  144  Fed.  30,  charter-party 
containing  provision  that  certificate  of  marine  surveyor  that  vessel 
in  proper  condition  for  voyage  should  be  furnished  charterers,  con- 
templated actual  survey  and  not  a  refusal  on  account  of  her  age; 
Guild  V.  Andrews,  137  Fed.  371,  70  C.  C.  A.  49,  stipulation  in  con- 
tract for  construction  of  sewer  making  engineer  arbiter  of  amount 
of  work  done  and  compensation  to  be  paid  is  valid;  Conners  v.  United 
States,  130  Fed.  614,  under  contract  for  construction  of  building 
containing  provisions  for  excavation,  contractor  assumed  risk  of 
depth  of  excavation;  Green  Bay  Lumber  Co.  v.  Independent  School 
Dist.,  125  Iowa,  233,  101  N.  W.  87,  under  contract  for  construction 
of  schoolhouse  which  provided  that  payments  should  be  made  as  work 
projTrcascd  on  architect's  certificates,  payments  made  to  contractor 
on  such  certificates  on  information  furnished  him  by  superintendent 
were  sufficient;  Edwards  v.  Hartshorn,  72  Kan.  24,  82  Pac.  522,  pro- 
vision in  contract  between  principal  contractor  and  subcontractor  for 
grading  of  railroad,  that  work  should  be  under  supervision  of  en- 
gineer, who  should  make  estimates  for  basis  of  payments,  and  that 
his  decision  should  be  final,  is  valid;  Seretto  v.  Rockland  etc.  Ry.,  101  Me. 
145,  63  Atl.  653,  where  contract  provides  that  installments  to  be  paid  by 
defendant  to  plaintiff  contractor  for  work  on  railroad  shall  be  determined 
by  engineer,  and  another  engineer  is  substituted,  estimates  of  substituted 
engineer  are  binding;  White  v.  Abbott,  188  Mass.  102,  74  N.  E.  306, 
provision  in  contract  between  contractor  and  subcontractor  that  if 
latter  should  fail  to  complete  contract  and  owner  should  be  obliged 
to  complete  it  and  expense  to  be  deducted  from  contract  price,  and 
cost  to  be  certified  by  architect,  is  valid,  and  architect's  determina- 
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iion  b  binding;  Livesley  v.  Jolmstoiij  45  Or.  46,  106  Am.  St  Bep. 
^47,  76  Pac.  949,  65  L.  B.  A.  783,  contract  for  sale  of  bops  providing 
for  quantity  and  price,  etc*,  is  not  wanting  in  mutuality  because  they 
must  be  "according  to  judgment'^  of  buyer;  Dallas  etc.  Loan  Aaan. 
V.  Thomas^  36  Tex.  Civ.  272,  81  8.  W.  1044,  where  building  Contract 
required  building  to  be  campletod  to  satisfaction  of  architect,  in  suit 
on  contractor  ^8  bond  after  abaodonment,  sureties  were  bound  by 
testimony  of  architect  that  certain  items  were  necessary  to  com* 
plete  building;  Billmyer  v.  Insurance  Co.,  57  W,  Va.  47,  49  8.  E. 
902,  903,  an  award  made  in  pursuance  to  condition  in  policy  of  in- 
surance is  final  to  amount  of  loss  but  not  as  to  other  mattcra;  Plumb- 
ing Co,  V.  Carr,  54  W.  Va.  276,  46  S,  E,  460,  wbere  cootract  for  plumb- 
ing home  provides  that  final  payment  shall  be  made  when  work  ii 
•completed  to  satisfaction  of  architect,  his  reasons  for  rejection  if 
made  in  good  faith  cannot  be  inquired  into« 

lU  U.  S.  555-562,  29  L,  248,  BTBANG  v.  BBADNEE. 

SyL  2  (X,  1093).     Claim  against  bankrupt. 

Approved  in  In  re  Hardie,  143  Fed.  608,  false  statement  made  by 
partner  in  ordinary  course  of  business  in  buying  merchandise,  for 
purpose  of  buying  goods  on  credit,  bars  otber  partners  from  rigbt  to 
discharge  in  bankruptcy  under  Baokr,  Act,  July  1,  1898;  Standard 
JSewing  Machine  Co.  v,  Alexander,  68  S.  C,  510,  47  S.  E,  712,  platntiflF 
in  tort  on  ground  that  goods  obtained  by  fraudulent  representations 
not  estopped  by  proving  in  bankruptcy  court  notes  taken  lor  price  of 
j;oods, 

114  XJ.  S.  564-575,  29  L,  277,  WALES  v,  WHITNEY. 

6yL  3  (X,  1094}.     Naval  court-martials. 

See  111  Am,  St,  Bcp.  936,  note. 

Syl.  5  (X,  1095),     Bestraint  necessary  for  babeas  corpus. 

Approved  in  Mackenzie  v.  Barrett,  141  Fed.  966,  defendant  ar- 
rested under  indictment  for  abandonment  of  his  wife  and  having 
^iven  bail  is  entitled  to  writ  of  babeas  corpus  to  test  right  of  court 
to  detain  him  for  any  purpose;  In  re  Dykes  v.  Baker,  13  OkL  340,  74 
Pac,  507,  one  who  has  been  arrested  upon  indictment  pending  in  dis- 
trict court  and  has  given  baU  is  not  entitled  to  discharge  on  habeas 
corpus. 

114  U.  S.  576-587,  29  L,  273,  EICHMOND  MINING  CO.  t,  BOSE. 

SyL  1  (X,  1005),     Excessive  size  of  mining  claim. 

Approved  in  MePberson  v.  Julius,  17  S.  D.  123,  95  N.  W.  434,  In 
absence  of  fraud,  locator's  claim  of  six  nundred  and  fifty  feet  in  excess 
cf  amount  allowed  by  law  is  invalid  only  as  to  excess. 

Limited  in  Price  v.  Mcintosh,  1  Alaska,  291,  "92,  whert*  junior  locator 
attenijits  to  relocate  excess  in  area  in  placer  claim,  ht)  must  locate  por- 
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tion  of  excess  claim  not  Actually  occupied  bj  diggings  or  property  of 
senior  locator. 

8yL  8  (Xy  1096).    Mining  claim — Commencement  of  action. 

Approved  in  Nome-Sinook  Co.  t.  Simpson,  1  Alaska,  583,  586,  587^ 
court  will  decide  right  of  possession  of  mining  property  under  laws  of 
locality  unless  one  or  other  of  parties  establishes  valid  title  under 
United  States  mining  laws;  Pennsylvania  Min.  Co.  v.  Bales,  18  Colo. 
App.  110,  70  Pac.  444,  trial  and  failure  to  object  that  adverse  claim  not 
iUed  within  legal  time  is  waiver. 

SyL  6  (X,  1096).    Land  Department — ^Disputed  mining  claim. 

Approved  in  Wright  v.  Hartville,  13  Wyo.  507,  81  Pac.  651,  652,  Lan^ 
Department  and  not  court  has  jurisdiction  in  action  between  townsite 
claimant  and  mining  claimant. 

SyL  7  (X,  1096).  Power  of  land  office— Pending  suit 
Approved  in  Deeney  t.  Mineral  Creek  Mill  Co.,  11  N.  M.  294,  67 
Pac.  726,  receiver's  receipt  issued  to  mining  applicant  during  pendency 
of  action  in  court  in  pursuance  of  8  2326,  Bev.  St  U.  S.,  is  void;  dis- 
senting opinion  in  Lily  Min.  Co.  t.  Kellogg,  27  Utah,  121,  74  Pac.  521, 
majority  holding  where  no  claim  adverse  to  mining  claim  is  filed  within 
time  limited  by  Bev.  St.,  f  2325,  it  is  conclusively  presumed  that  ap- 
plicant entitled  to  patent. 

114  U.  S.  587-598,  29  L.  235,  WABASH  ETC.  BY.  t.  HAM. 

SyL  1  (X,  1097).    Status  of  corporate  property. 

Approved  in  Dubreuil  v.  Gaither,  98  Md.  544,  56  Atl.  966,  where 
partnership  has  note  discounted  at  bank  and  proceeds  are  deposited  there 
in  name  of  one  partner  as  trustee  and  trustee  recovers  judgment  against 
receiver  of  bank  for  balance  of  deposit,  in  suit  by  receiver  against  all 
partners  he  was  entitled  to  setoff  of  balance  due  bank  on  note  against 
the  judgment. 

SyL    2    (X,    1098).     Status    of   consolidated    corporations. 

Approved  in  Chicago  &  N.  W.  By.  Co.  v.  Fox  Biver  E.  By.  etc.,  119 
Wis.  188,  96  N.  W.  542,  purchase  from  street  railway  company  of  its 
equipment,  but  not  franchises,  etc.,  did  not  make  purchaser  seller 'a 
'^successor"  within  terms  of  contract  making  seller  and  successors  liable 
for  wages  of  flagman  at  crossing. 

114  U.  S.  606-615,  29  L.  229,  WUETS  v.  HOAGLAND. 

Syl.  1  (X,  1099).     Expense  of  drains. 

Approved  in  Brown  v.  Gerald,  100  Me.  368,  109  Am.  St.  Bep.  526, 
61  Atl.  792,  70  L.  B.  A.  472,  manufacturing,  selling  and  distributing 
electricity  for  power  and  manufacturing  purposes  is  not  a  public  use 
for  which  private  property  may  be  taken  against  will  of  the  owner; 
Minnesota  Canal  etc.  Co.  v.  Koochiching  Co.,  97  Minn.  448,  107  N.  W.  412, 
under  Minnesota  statutes  relating  to  construction  of  canal  and  creation 
of  water-power,   corporation  ia  not   authorized  to   divert   water   from 
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navigable  lakes  and  itreams  to  such  azi  extent  as  to  mterfero  with  navi* 
l^atioc.     See  1Q2  Am,  St.  Bep.  833^  note. 

Sjl.  2  (X,  1100).    Equal  proteetion  of  the  law* 

See  102  Am.  St.  Eep.  814^  note. 

Criticised  in  Voria  v.  Pittfiburg  Plate  Glaaa  Co.,  163  Ind,  60S,  TO 
N.  E.  252,  under  aectioas  Burna'  Rev,  St.,  1894,  providing  for  method 
asaesaing  property  for  improvements,  etc.,  assesstnent  on  abutting  lots 
founded  on  report  not  giving  names  of  owners  on  back-lying  land, 
created  lien  on  back-lying  land. 

114  U.  S,  615-619,  29  L.  224,  SCHO FIELD  v,  CHICAGO  ETC.  BY. 

Syl.   1    (X,   1100).    Dnty  on  approaching   railroad   crossing. 

Approved  in  Northern  Pac.  By,  Co,  v,  Jones,  144  Fed.  49,  50,  where 
plaintiff  in  full  possession  of  his  faculties  walks  on  railroad  track  for 
half  a  mile,  without  looking  back,  or  liatening,  and  ia  atruck  by  train, 
he  is  guilty  of  contributory  negligence  as  matte?  of  law;  International 
etc,  Co.  V.  Gaffney,  143  Fed.  307,  owner  of  steamship  which  was  in 
charge  of  tugs  hired  to  take  her  from  public  pier  to  sea  ia  not  liable 
for  ipjury  to  person  on  pier  caused  by  hawser  sweeping  across  pier,  ow- 
ing to  handling  of  tug;  dissenting  opinion  ia  Klutt  v.  Philadelphia  etc. 
By.  Co.,  142  Fed.  398,  majority  holding  where  tugboat  having  a  car  float 
on  each  side  ran  down  rowboat  and  plaintiff's  intestate  waa  drowned, 
question  of  negligence  was  for  jury;  Chicago  etc.  By.  Co.  v.  Smith,  141 
Fed.  931,  where  dcceaaed  stepped  from  behind  a  dead  engine  onto  a 
railroad  track,  without  looking,  and  was  struck  and  killed,  he  was 
guilty  of  contributory  negligence;  Weatern  Un.  Tel.  Co.  v.  Baker,  140 
Fed.  319,  where  telegraph  company  neglected  to  deliver  telegram  to 
plaintiff  informing  her  of  her  father's  death,  but  she  knew  of  it  in 
time  to  have  attended  the  funeral,  but  did  not  do  so  on  account  of 
indispositioD  or  lack  of  care  to  take  train,  she  could  not  recover  dam- 
ages; Southern  By.  Co.  v.  Carroll,  138  Fed.  641,  where  traveler  knew  of 
existence  of  railroad  crossiog^  approached  it  at  night  in  a  carriage,  with 
curtains  drawn,  without  looking  or  listening,  he  was  guilty  of  contributory 
negligence;  Diahon  v.  Cincinnati  etc.  By.  Co.,  133  Fed,  478^  66  C.  C.  A* 
345,  where  section-hand,  in  attempting  to  pass  between  two  cars  was 
crushed  by  one  car  moving  against  the  other,  he  was  guilty  of  con- 
tributory negligence;  Chicago  etc.  By.  Co.  v.  Andrews,  130  Fed.  72,  64 
C.  C,  A.  399,  plaintiff,  who  stepped  upon  railroad  crossing  directly  in 
front  of  rapidly  moving  train  in  daytime,  waa  guilty  of  contributory 
negligence;  Gunn  v.  Union  B.  B.  Co.,  27  R.  L  326,  62  Atl.  121,  where 
plaintiff  backed  from  between  horaes  and  team  on  to  track  without 
looking  he  was  guilty  of  contributory  negligence;  Bamberg  v.  Atlantic 
Coast  Line  B.  B.,  72  8.  C.  392,  51  8.  E.  989,  where  plaintiff  waa  injured 
by  being  atruck  by  railroad  train  while  attempting  to  cross  traek| 
whether  it  was  negligence  not  to  look  and  liaten  is  for  jury* 
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87L  2   (X,  1102).    Directing  yerdiet  for  defendant. 

Approved  in  Detroit  etc  S.  Co.  t.  Lambert,  150  Fed.  557,  here  there 
was  positive  testimony  that  signals  were  given  by  train  at  crossing 
and  testimony  by  others  who  were  close  by  that  none  were  given,  ques- 
tion was  for  jury;  Hews  v.  Equitable  Life  Assur.  Society,  143  Fed.  853, 
where,  in  action  on  policy,  only  inference  was  that  insured  had  made 
material  misrepresentations  as  to  his  physical  condition  and  as  to  his 
use  of  alcoholic  beverages  in  his  application  and  to  medical  examiner, 
court  properly  directed  yerdict  for  defendant;  Christensen  ▼.  Metro- 
politan St.  Ry.  Co.,  137  Fed.  712,  70  C.  C.  A.  657,  in  action  for  personal 
injuries  sustained  by  breaking  of  chain,  evidence  that  there  was  a  flaw 
on  inside  of  link,  but  could  not  be  discoverable  by  inspection,  did  not 
justify  submission  of  case  to  jury;  International  T.  Book  Co.  y.  Heartt, 
136  Fed.  133,  69  C.  C.  A.  127,  where,  in  an  action  against  corporation 
for  slanderous  words  spoken  by  its  agent  with  reference  to  an  embezzle- 
ment by  plainti£P,  it  appeared  that  words  were  used  after  agent  had 
gone  to  another  locality,  where  he  was  not  engaged  in  any  duty  under 
his  contract,  defendant  was  not  liable;  Van  Winkle  y.  New  York  etc. 
B.  B.  Co.,  34  Ind.  App.  480,  73  N.  E.  159,  where  plaintiff  who  was  in- 
firm and  aged,  approached  a  railroad  crossing  and  noticed  a  long  train 
moving  slowly  on  the  south  track,  and  was  struck  by  a  train  on  the 
north  track,  which  was  standing  near  when  he  reached  the  crossing,  is 
guilty  of  contributory  negligence;  Woolf  y.  Washington  etc.  Nav.  Co.,  37 
Wash.  503,  79  Pac.  999,  one  who,  driving  toward  railroad  crossing,  could 
see  approaching  locomotive  for  a  considerable  distance,  was  guilty  of 
contributory  negligence  as  matter  of  law  in  attempting  to  cross  ahead 
of  locomotive. 

114  U.  S.  622-635,  29  L.  257,  BROWN  y.  HOUSTON. 

Syl.  1  (X,  1103).     State  taxation  on  imports. 

Approved  in  United  States  Rubber  Co,  y.  Butler  Bros.  Shoe  Co.,  132 
Fed.  399,  foreign  corporation  which  has  established  place  of  business 
in  Colorado  where  its  goods  are  sold  by  factor  under  contract  is  doing 
business  in  state  within  meaning  of  Act,  Colo.  1901,  §  10;  People  v. 
Wells,  185  N.  Y.  278,  77  N.  E.  20,  when  foreign  corporation  maintains 
office  in  the  state  for  sale  of  its  products  which  are  imported  into 
state  and  sold  in  original  packages,  taking  bills  receivable  in  payment, 
and  they  are  held  within  state  until  maturity,  and  proceeds  imported 
remitted  to  home  office,  they  are  taxable  under  Tax  Law,  Laws  1896,  p. 
800,  c.  908,  9  7.     See  100  Am.  St.  Eep.  835,  note. 

Syl.  3    (X,   1104).     State  tax  on  exports. 

Approved  in  In  re  Sydow,  4  Ariz.  210,  36  Pac.  215,  Bev.  St.,  tit.  42, 
par.  2239,  §  9,  as  amended  by  Act  No.  83,  Laws,  1893,  requiring  dealers 
in  merchandise  except  certain  products  of  this  territory,  and  sold  by 
producer,  to  pay  license  tax,  is  valid.     See  112  Am.  St.  Bep.  651,  note. 

Syl.  5  (X,  1105).     Congressional  control  of  interstate  commerce. 

Approved  in  People  v.  Reardon,  184  N.  Y.  456,  112  Am.  St.  Bep.  645, 
77  N.  E.  978,  Laws  1905,  pp.  474,  477,  c.  211,  §§  315,  324,  imposing  tax 
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on  transfers  of  stock,  ii  constitutional;  Hagan  v.  City  of  Kicbmond,  104 
Va.  732,  3  L.  E.  A,  (N.  8.)  1120,  52  S.  E.  389,  under  Act  Cong,^  March 
3,  1899,  c-  425,  S  19,  30  Stat.  1154,  relating  to  authority  of  Secretary 
of  War  to  remove  obatructions  from  nnvjg^able  waters,  he  did  not  have 
exclusive  juri^dictioD,  but  in  absence  of  action  on  his  part^  local  au- 
thorities may  protect  waterways. 

Syl*  6  {X/1105).  Taxation— Products  of  other  states. 
Approved  in  Delaware  etc.  E.  E.  Co.  v.  Pemiaylvania,  198  XT.  S.  354,  49 
Ij.  1082,  25  Sup.  Ct.  669,  coal  mined  in  Pennsylvania  and  shipped  out 
of  state  for  sale  is  not  taxable  in  Pennsylvania  under  Pa,  Laws,  1891,  p. 
229;  Wrought  Iron  Range  Co.  v.  Campen,  135  N.  C.  518,  47  8.  K  662, 
whero  ranges  are  manufactured  in  one  state  and  sold  by  sample  in 
another  and  delivered  in  original  pat^kages^  neither  person  exhibiting 
samples  or  delivering  are  peddlers,  within  Pub.  Laws  1903,  p.  330,  c. 
247. 

Syl.  7  (X,  1105).     Taxation— Mixture  of  property  at  destination. 

Approved  in  Delaware  etc.  S.  R,  Co.  v.  Pennsylvania,  198  U.  8.  352/49 
L.  1081,  25  Sup.  Ct.  669,  coal  mined  in  Pennsylvania  and  shipped  to 
another  state  for  sale  ia  taxable  in  latter  gtate ;  Rebrer  v.  Stewart,  197  U. 
8.  65,  49  L,  666,  25  Sup*  Ct,  403,  tax  upon  resident  managing  agents  of 
nonresident  meat-packing  houses,  imposed  by  Ga.  Act,  Dec.  21,  1900,  does 
not  conflict  with  commerce  clause  of  fecJeral  constitution  when  applied  to 
business  of  selling  to  local  consumers  from  original  packages  shipped 
into  state  without  previous  contract;  Merchants'  Transf,  Co.  v.  Board  of 
Review,  128  Iowa,  738,  105  N.  W.  213,  merehandise  belonging  to  non- 
resitJent  sellers,  consigned  to  warehouseman  within  state  and  stored 
to  account,  future  delivery  on  sales  by  oi^Tier^  may  bo  assessed  by  local 
authorities;  Territory  y.  Denver  etc.,  R.  B.  Co,,  12  N.  M,  433,  78  Pac. 
76,  upholding  Laws  1901,  p.  96,  relating  to  inspection  of  hides;  American 
Steel  etc.  Co.  v.  Speed,  110  Tenn.  546,  100  Am.  St.  Rep.  814,  75  S.  W, 
1042,  where  goods  are  shipped  in  original  packages  to  agents  and  deliv- 
ered in  that  form  to  customers  and  ninety  per  cent  go  ultimately  to  job- 
bers, beyond  limits  of  state,  they  become  common  mass  of  property,  and 
taxable  within  state;  Gulf  etc,  Ry.  Co.  v.  State,  32  Tex.  Civ.  11,  73  S. 
W.  435,  where  corn  had  been  shipped  from  South  Dakota  to  Teatnrkana, 
Texas,  and  arrived  there  before  contract  had  b^'eu  entered  into  in  Kansas 
for  the  sale  of  the  corn  to  a  firm  in  G,,  Texas,  the  traoaactian  would  be 
entirely  local;  Gulf  etc.  Ry.  Co.  v.  State,  32  Tex.  Civ.  8,  73  S.  W.  433, 
where  corn  was  shipped  from  South  Dakota  to  Texarkana,  Texas,  with 
privilege  of  inspection  at  Kansas  City,  under  through  bill  of  lading,  and 
it  was  transferred  to  other  cars  at  Kansas  City,  and  shipped  to  Tex- 
arkana, and  it  was  sold  by  consignee  at  Texarkana  to  firm  at  G.,  Texas, 
and  on  arrival  of  corn  at  Texarkana,  it  was  transhipped  to  G.,  the 
interstate  shipment  terminated  at  Tejcarkana;  Standard  Oil  Co.  v. 
Fredericksburg,  105  Va.  S8f  52  8.  E.  819,  oil  company  which  brings  oil 
from  foreign  state  into  this  state  and  mingles  it  with  property  of 
state,  is  not  engaged  in  interstate  comiiierce;  Bacon  v.  ljOcki\  42  Wash, 
217|  83  Fac  722,  Laws,  1905,  pp.  372,  373,  providing  that  every  persoa 


114  U.  8.  642-653  Notas  om  U.  8.  Beporta.  1279 

who  peddles  out  or  ''after  shipment  to  the  state"  eaiiTasses  and  sells 
bj  sample  certain  articles  shall  paj  license,  is  unconstitutional  under  art» 
n,  8  12»  Wash.  Const.    8ee  100  Am.  8t  Bep.  836,  note. 

8jl.  8  (Xy  1107).    Taxation — ^Nonresident  and  nonresident  importer. 

Approved  in  Union  etc.  Transit  Co.  ▼.  Kentucky,  199  U.  8.  206,  50  lu 
154,  26  8up.  Ct.  36,  due  process  of  law  is  denied  Kentucky  corporation 
by  tax  under  Ky.  8t.,  §  4020,  upon  its  rolling  stock  permanently 
located  in  other  states  and  employed  there  in  prosecution  of  its  busLnesa. 

114  U.  8.  642-653,  29  L.  250,  EX  PABTE  REQGEL. 

8yL  1  (X,  1108).    Construction  of  Bey.  8t,  88  5278,  5279. 

Approved  in  Knox  t.  8tate,  164  Ind.  234,  108  Am.  8t.  Bep.  291,  78 
N.  E.  258,  fugitive  from  justice  extradited  on  specific  charge  may  be 
tried  on  different  charge  without  being  afforded  opportunity  to  return 
to  state  from  which  he  was  extradited. 

SyL  2   (X,   1108).    Offenses  against  state  laws. 
Approved  in  Dodge  v.  Ellis,  795  U.  8.  626,  49  L.  350,  25  Sup.  Ct.  791, 
following  rule.    See  112  Am.  St.  Bep.  119,  note. 

SyL  3  (X,  1108).    Extradition—Proof  that  accused  was  in  sUte. 
See  112  Am.  St  Bep.  141,  note. 

Syl.  4  (X,  1108).    Criminal  procedure  in  state  courts. 

Approved  in  Rogers  v.  Peck,  199  U.  S.  434,  50  L.  260,  26  Sup.  Ct. 
87,  reprieve  by  governor  of  state  postponing  execution  of  death  sentence 
granted  for  purpose  of  appeal  to  United  States  supreme  court,  is  not 
proceeding  against  prisoner  within  meaning  of  U.  S.  Bev.  St.,  §  766,  as 
amended  by  act  March  3,  1893;  Benson  v.  Henkel,  198  U.  S.  10,  49 
L.  922,  25  Sup.  Ct.  569,  objection  to  indictment  charging  violation  of 
U.  S.  Rev.  St.,  8  5451,  in  bribing  two  federal  officials  to  reveal  con- 
tents of  certain  report,  are  not  available  before  United  States  com- 
missioner; Munsey  v.  Clough,  196  U.  S.  373,  49  L.  517,  25  Sup.  Ct. 
282,  where  accused  was  charged  with  crime  of  uttering  forged  instru- 
ment in  Massachusetts  on  hearing  before  governor  of  N.  H.  to  secure 
her  release  from  extradition,  the  indictment  was  considered  sufficient; 
People  v.  Nolan,  144  Cal.  80,  77  Pac.  776,  Pen.  Code,  9  971,  as  amended^ 
Laws  1880,  providing  that  no  other  facts  need  be  alleged  in  indictment 
against  accessory  before  the  fact  than  are  required  in  indictment  against 
his  principal,  is  not  unconstitutional;  State  v.  Jack,  69  Kan.  392,  76 
Pac.  913,  1  L.  B.  A.  (N.  S.)  167,  proceeding  before  district  judge  upon 
application  of  county  attorney  under  9  10,  c.  265,  p.  485,  Laws  1897,  to* 
take  testimony  relative  to  isolation  of  "anti-trust  law,"  is  valid; 
In  re  Renshaw,  18  S.  D.  37,  99  N.  W.  84,  Iowa  statute  providing  that 
if  mortgagor  of  personal  property  shall  sell  it  without  mortgagee's 
consent,  he  shall  be  guilty  of  larceny,  covers  case  of  sale  in  Iowa, 
though  mortgage  was  executed  and  recorded  in  another  state.  See  112 
Am.  St.  Bep.  129,  note. 
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SyL  5  (X,  1100).  EaetTadition— Proof  that  accused  ifl  fugitive. 
Approved  in  Hughes  v.  Pflanx,  138  Fed*  984,  where  person  had  been 
convicted  of  crime  in  Indiana  and  when  wanted  was  found  in  Kentucky, 
he  was  a  fugitive  trom  justice;  In  re  Bruce^  132  Fed.  391^  where  peti- 
tioner committed  crime  of  bigamy  in  New  Jersey,  about  five  years  be- 
fore hii  arrest  m  Maryland^  and  had  resided  in  New  Jersey  about 
eighteen  months  after  commission  of  crime,  and  laws  of  New  Jersey 
provided  that  persona  must  be  indicted  within  two  years  after  commission 
of  offense,  the  indictment  was  not  barred;  State  v.  Clough,  72  N.  H. 
179,  55  AtL  555,  67  L»  E.  A,  946,  on  application  for  requisition  to  gov- 
ernor of  New  Hampshire,  copy  of  affidavit  certified  by  governor  of 
Massachusetts,  averring  that  accused  had  fled  from  Massachusetts,  waa 
sufiicient  to  warrant  finding  that  accused  was  a  fugitive*  See  112  Am« 
fit,  Bep.  110,  121,  122,  note, 

8yl.  6  (X,  1109).     Extradition — Habeas  corptu. 
See  112  Am«  St.  Bep.  132  134,  note. 


CXV  UNITED  STATES. 


115  U.  a  1-25,  29  L.  319,  PACIFIC  RAILWAY  REMOVAL  CASES. 

Syl  1  (X,  1111).     Federal  corporation  can  remove. 

Approved  in  BuckhaDnan  etc.  R.  Co.  v.  Davis,  135  Fed.  709,  68  C,  C.  A, 
345,  holding  federal  court  hariDg  jurisdiction  of  liquidation  proceedings 
may  remove  suits  against  receiver  to  condemn  crossings  to  federal  court; 
Martin  v.  St.  Louis  etc.  Ry.  Co.,  134  Fed.  135^  sustaining  removal  suit 
brought  againfit  two  corporations,  one  created  under  state  laws,  the  other 
by  federal  statute,  to  establish  joint  liability  for  negligence;  Wolff  v, 
Choctaw  etc.  R.  Co.,  133  Fed.  603,  holding  action  against  corporation 
created  by  federal  statute  maintainable  only  in  federal  court  of  district, 
where  principal  office  is. 

Byh  2  (X,  1112).     Corporations  consolidated  under  congressional  acts. 
Approved  in  Santa  Fe  etc.  R.  Co.  v.  Holmes,  136  Fed.  69,  68  C.  C.  A. 

634,   holding   allegation   that   corporation   was   organized    and   existing 

Tinder  laws  of  United  States  sufficient. 

Syl.  5  (X,  1114).     Btreet  widening  controversies  removable. 

Approved  in  South  Dakota  etc.  Ry.  Co.  v.  Chicago  etc.  Ry.  Co.,  141 
Fed.  582,  permitting  one  owner  in  condemnation  proceedings  against 
several  owning  in  severalty  to  remove. 

Distinguished  in  City  of  Cleveland  v.  Cleveland  etc.  Ry.  Co.,  147  Fed. 
175,  denying  removal,  each  defendant  separately  pleading  continuous 
ftd versa  possessiozi  for  more  than  twenty-one  years;  Helena  etc.  i;o.  v. 
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Bpratt,  146  Fed.  817,  denying  separable  eontroveraj,  one  defendant,, 
non-resident,  holding  legal  title,  other  defendant,  a  resident,  holding 
eqoiUble;  Perkins  ▼.  Lake  Superior  ete.  By.  Co.,  liO  Fed.  911,  holding 
eontroversj  not  separable  beeause  one  defendant  owner  of  part  of  landa 
sought  to  be  condemned. 

115  U.  8.  25-28,  29  L.  333,  HADDEN  t.  MEBEITT. 

87L  1  (X,  1114).    Foreign  eoin  values,  how  ascertained. 

Approyed  in  8tone  t.  Whitridge,  129  Fed.  37,  64  C.  C.  A.  47,  hold- 
ing fluctuations  in  value  of  foreign  money,  allowing  treasurer  to  order 
liquidation  of  entry  at  different  value,  refers  to  the  metallic  value. 

115  U.  8.  29-40,  29  U  341,  WHEELEB  v.  NEW  BBUN8WICK  ETC. 
BY.  CO. 

8yl.  2  (X,  1115).    Contract  annulled  when  minds  meet 

Approved  in  Stephens  v.  Elssex  County  Park  Commission,  143  Fed.  848, 

holding  penalty  not  waived  by  owner  refusing  to  answer  contractor's 

letter  explaining  cause  of  delay. 

115  U.  8.  4145,  29  L.  331,  PIBIE  v.  TVEDT. 

8yl.  1  (X,  1115).    Separate  answers  unaifecting  joint  action. 

Approved  in  Vulcan  Detinning  Co.  v.  American  Can  Co.,  130  Fed. 
637,  denying  removal,  bill  against  principal  defendant  for  practicing 
secret  process  learned  through  breach  of  trust  of  codefendant;  American 
Bridge  Co.  v.  Hunt,  130  Fed.  304,  64  C.  C.  A.  548,  remanding  foreign 
corporation  joined  with  employee  causing  injury;  County  Commissioners 
V.  United  Bys.  etc.  Co.,  99  Md.  89,  57  Atl.  677,  remanding  case  where 
some  of  joint  defendants  opposed  removal. 

Distinguished  in  Alabama  etc.  By.  Co.  v.  Thompson,  200  U.  8.  215,  50 
L.  446,  26  Sup.  Ct.  161,  holding  action  in  tort  against  foreign  corpora- 
tion and  servants,  presents  separable  controversy  and  removable;  Yeates 
V.  Jllinois  C.  B.  Co.,  137  Fed.  945,  refusing  to  remand  action  against 
two  companies,  one  owning,  the  other  leasing,  tracts,  injury  caused  bj 
negligence  of   lessee's  employee. 

115  U.  S.  45-51,  29  L.  348,  GIVILLIN  v.  DONNELLAN. 

Syl.  1   (X,  1U7).     Mineral  lands — Valid  location,  property. 

Approved  in  Worthen  v.  Sidway,  72  Ark.  225,  79  S.  W.  781,  following 
rule;  Clipper  Min.  Co.  v.  Eli  Min.  Co.,  194  U.  S.  226,  48  L.  950,  24  Sup. 
Ct.  632,  holding  Owner  of  prior  placer  location  can  maintain  adverse  suit 
against  petitioning  patentee  for  subsequent  lode  location;  Willitt  v. 
Baker,  133  Fed.  947,  holding  person  making  location  during  night  after 
original  locators  had  resumed  work,  a  trespasser;  O'Connell  v.  Pinnacle 
Gold  Mines  Co.,  131  Fed.  110,  holding  unpatented  claims  passed  to 
administrator  and  not  to  heirs  as  grantees  of  government;  Nome-Sinook 
Co.  V.  Simpson,  1  Alaska,  583,  holding  applicant  may  maintain  adverse 
suit  for  mining  patent  in  district  court  of  Alaska;  Peoria  etc.  Min.  Co. 
V.  Turner,  20  Colo.  App.  479,  79  Pac.  917,  declaring  prospector  going  on 
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prior,  subsisting  and  valid  location  for  purpose  of  discovery  a  tres- 
passer; White  Star  Mining  Co.  v.  Hiiltberg,  220  IlL  598,  77  K  E.  334, 
holding  possessor  of  mining  claim  has  freehold  estate  within  cjtatuto 
governing  appeals,  al though  patent  not  issued. 

ByL  2  (X,  1117).     Action  to  determine  adverse  claims. 

Approved  by  Behrenda  v,  Goldateen,  1  Alaska,  525,  refusing  to  auatain 
ininiDg  claim  location  within  boundaries  of  tract  reservecl  for  naval  pur- 
poses; AUyn  V.  Schultz,  5  Ariz.  161,  48  Pac.  963,  holding  plaintiff  must 
establish  right  against  both  defendant  and  United  States;  Miller  v. 
Hamley,  31  Colo.  498,  74  Pac.  981,  holding  locator,  obtaining  patent  for 
part  of  location,  including  discovery  shaft,  but  remaining  in  possession  of 
whole,  not  abandoning  part  omitted  from  patent. 

Syl  3  (X,  1118).    IfOcator^B  discovery  cot  benefiting  adversary* 
Approved  in  Rebecca  Gold  Min*  Co.  v,  Bryant,  31  Colo,  123,  71  Pac. 
1111,  holding  second  location  invalid,   where  Land  Department ^8  order 
canceling  prior  entry  void,  and  receiver's  certificate  outstanding. 

Syl.  4   (X,  llld).     Issuance  of  patent^Evidence  of  title. 
Approved  in  Lavagnino  v.  Ublig,  198  U.  8.  455,  49  L.  1124,  25  Sup. 
Ct.  716,  holding  conflicting  area  between  mining  locations  does  not,  upon 
forfeiture  of  senior  location,  become  unoccupied,  enabling  relocator  to 
adverse  junior  locator'!  application. 

115  U,  e.  56-61,  29  L.  328,  CEUMP  v.  THURBER. 

Syl.  1  (X,  1119).    Removal  of  eausei — Separable  controversy. 

Approved  in  Elkins  v.  Howell,  140  Fed.  159,  allowing  grantee  to  re- 
move suit  brought  against  vendor  and  grantee  by  vendee,  grantee  *a 
deed  made  after,  but  recorded  before  vendee's  deed;  Lueas  v.  MilUken, 
139  Fed.  823,  holding  biO  to  enforce  sale  of  stock  brought  against  atock- 
holder,  corporation  a  nominal  party,  does  not  state  separate  cause; 
Miller  v.  ClifTord,  133  Fed.  884,  67  C.  C.  A.  52,  denying  removal  by 
fingle  defendant  in  cre<litor's  suit,  brought  against  a  number  of  alock- 
holders  to  enforce  double  statutory  liability;  Groel  v.  United  Elec.  Co., 
132  Fed.  254,  remanding,  where  juriadiction  doubtful,  in  suit  instituted 
by  single  stockholder,  corporation  an  indispeDsabl©  party  against  foreign 
corporation. 

115  U.  8.  61-67,  29  L.  329,  STEWART  v.  DUNHAM. 

Syl.  2  (X,  1121).    Jurisdiction  determined  by  amount  involved. 

Approved  in  Jacobs  v,  Mexican  Sugar  Co.,  130  Fed,  591^  entertaining 
jurisdiction  of  proceeding  by  stockholders  to  appoint  receiver  of  in- 
solvent  corporation. 

Distinguished  in  Stan  wood  v.  Wishard,  134  Fed.  961,  allowing  creditors 
whose  claims  are  less  than  two  thousand  dollars  to  join  in  creditor 'g 
iuit 
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115  U.  a  67-59,  29  L.  846,  EBHABDT  t.  HOGABOOM. 

8jL  2  (X,  1122).    PAtant  eonelmiye  against  collateral  attack. 

Approved  in  Le  Marehel  t.  Teegarden,  188  Fed.  827,  holding  peraoa 
attacking  patent  for  mistake  or  fraud  must  show  fnllj  all  details 
thereof,  before  court  will  consider  same;  Semer  t.  Auditor  General,  133 
Mich.  574,  95  N.  W.  734,  denjing  owner's  right  to  object  to  the 
auditor  general's  and  land  commissioner's  report  as  to  nature  of  land 
delinquent  for  taxes. 

115  U.  a  69-78,  29  L.  816,  THE  CHARLES  MORGAN. 

8jL  8  (X,  1123).    Amending  appeal  in  admiraltj. 

Approved  in  The  San  Rafael,  141  Fed.  275,  holding  appeal  in  ad- 
miraltj vacates  decree  of  district  court  and  opens  up  trial  anew. 

Sjl.  4  (X,  1124).    Witnesses  impeached  bj  contradictory  statements. 

Approved  in  Barton  t.  Shull,  70  Neb.  829,  97  N.  W.  294,  holding 
witness  maj  be  asked  whether  contradictory  statement  not  made  while 
detailing  conversation  with  third  party. 

115  U.  a  151-160,  29  L.  836,  PHILLIPI  t.  PHILLIPE. 

SjL  2  (Z,  1130).    Trust  repudiated,  limitations  begin  running. 

Approved  in  Patterson  t.  Hewitt,  11  N.  M.  42,  66  Pac.  565,  55  L. 
S.  A.  658,  deujring  nonresident  parties  to  original  location  agreement 
right  to  enforce  accounting  as  to  ores  discovered  years  after  nonresidents 
left  state;  Felkner  t.  Dooly,  28  Utah,  239,  78  Pac.  366,  barring  action 
by  beneficiary  to  recover  proceeds,  delajed  four  years  after  notice  of 
trustee  claim. 

115  U.  a  188-212,  29  L.  366,  NORRINGTON  v.  WRIGHT. 

Syl.  2  (X,  1131).    Sales — Statements  as  warranties. 

Approved  in  Mutual  etc.  Life  Assn.  v.  Austin,  142  Fed.  401,  denying 
insurer's  right  to  contest  policy  outstanding  five  years,  on  ground  policy 
delivered  to  insured  in  bad  health;  Henderson  Elev.  Co.  v.  North  Georgia 
Milling  Co.,  126  Ga.  282,  55  S.  E.  52,  regarding  words  descriptive  of 
subject  matter  of  sale  and  time  of  shipment  as  warranties;  dissenting 
opinion  in  Gardiner  t.  McDonogh,  147  Cal.  527,  81  Pac.  969,  majority 
holding  where  beans  were  sold  by  description,  title  passed  by  delivery 
protecting  bona  fide  purchaser  from  vendee. 

Syl.  8  (X,  1132).    Sales—Contract  entire. 

Approved  in  Inman  Mfg.  Co.  v.  American  Cereal  Co.,  124  Iowa,  741, 
100  N.  W.  862,  holding  contract  to  build  and  install  several  machines, 
although  some  used  independent,  entire;  Ross-Meehan  Foundry  Co.  v. 
Roger  Wheel  Co.,  113  Tenn.  374,  378,  83  S.  W.  168,  169,  68  L.  R.  A.  829, 
declaring  contract  to  deliver  for  three  years  all  castings  required,  paj* 
ment  sixty  days  after  delivery,  entire. 
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SjL  5  (X,  1132),    Sales— More  or  leas — Immaterial  variations. 

Approved  in  Hadlejr  Deaa  Plate  Glasa  Co.  v.  HigHand  Glass  Co.,  143 
Fed.  243,  holding  worda  *'more  or  less*'  applieable  to  variatioiLa  in  quan- 
titj  naturallj  oceurring  in  sueb  ttansactioas. 

8yL  6  (X,  1133).     Sales — Vendee's  right  to  rescind. 

Approved  in  Michigan  Yacht  etc.  Co.  v.  Busch,  143  Fed.  932,  Mding 
positive  refusal  to  pay  inatallment  relieved  shipbuilder  from  further 
performance;  Harding  v.  York  Knitting  Mills,  142  Fed,  231,  232,  deny- 
ing  vendee's  right  to  rescind  as  to  yarn  undelivered  after  using  prior 
shipments,   although   complaining  thereof. 

Distinguished  in  McDonald  v.  Kansas  City  Bolt  etc.  Co.,  149  Fed. 
363j  holding  vendee  estopped  by  failure  to  notify  vendor  after  knowledge 
of  defect  and  receipt  nf  tliree  carloads, 

115  U,  a  213-221,  29  L.  372,  FILLET  v.  POPE. 

Syl.  1  (X,  1134).  Salea-^Descriptiva  statements  ordinarily  war^ 
Tan  ties. 

Approved  in  Mutual  etc.  Life  Ins.  Assn.  v.  Austin,  142  Fed.  401,  deny- 
ing insurer's  right  to  contest  policy  in  bands  of  insured  for  five  years, 
on  ground  policy  delivered  while  insured  in  bad  health ;  dissenting  opinion 
in  Gardiner  v.  McDonogh,  147  Cal.  327,  81  Pac,  969,  majority  holding 
^here  goods  were  sold  by  description,  title  passed  by  delivery  protecting 
bona  jide  purchaser  from  vendee. 

Syl,  2  (X,  1134).     Sales—Vendee 'b  right  to  rescind. 

Distinguished  in  McDonald  v.  Kansas  City  Bolt  etc.  Co.,  149  Fed. 
363,  estopping  vended  failing  to  notify  vendor  after  receipt  of  three 
<sarloads  and  knowledge  of  defects. 

115  U.  S.  222-227,  29  L.  373,  LAHCASTER  ▼.  COLLINS. 

Syl.  3   (X,  1135).    Appeal — ^Weight  of  evidence  not  reviewable. 

Approved  in  Delaware  etc.  E.  Co.  v.  Kutter,  147  Fed.  57,  holding  gen- 
eral finding  conclusive  on  matters  of  fact  and  equivalent  to  verdict  of 
jury;  Paul  v.  Delaware  etc.  B.  Co.,  130  Fed.  956,  limiting  appellate  court 
to  queation  whether  findings  aupported  by  any  evidence;  Eureka  Co, 
Bank  V.  Clarke,  130  Fed.  326,  64  C.  C.  A.  571,  holding  appellate  court 
precluded  from  determining  wbetber  ladings  of  act  justified  by  evi- 
dence. 

115  tl.  S.  228-247,  29  L.  384,  VAN  WHEEL  v.  WINSTON, 
Syl.  1  {X,  1135).     Equity — Allegations  must  bo  specific. 
Approved  in  Tetrault  v.  Fournier,  187  Mass.  62,  72  N.  E.  352,  declaring 

allegation,  plaintiffs  delayed  by  attorney's   negligence  and  miact^nductp 

too  general  to  constitute  excuse  for  ten  years'  delay. 
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Sjl.  2  (X,  1136).  Corporations — ^Fraudulent  representationa  bj  presi- 
dent 

Distinguished  in  Stickel  v.  Atwood,  25  B.  I.  459,  56  AtL  688,  holding 
president  participating  in  bond  issue  liable  to  purchasers,  although 
president   ignorant   bonds   falselj   represented. 

115  U.  8.  248-259,  29  L.  388,  8TABIN  t.  NEW  YOBK. 

Syl.  1  (X,  1136).    Construction  of  federal  constitution  reyiewable. 

Approved  in  81oan  t.  United  8tates,  193  U.  8.  621,  48  L.  817,  24 
Sup.  Ct.  570,  denying  Indian  treaty  drawn  in'  question  bj  reference  there- 
to on  question  as  to  proper  construction  of  statute;  Hall  v.  Chicago  etc 
Bj.  Co.,  149  Fed.  566,  holding  action  under  employer's  liability  act 
one  arising  under  a  law  of  the  United  States. 

SyL  4  (X,  1138).    Defendant  pleading  separate  defenses. 

Approved  in  Vulcan  Detinning  Co.  v.  American  Can  Co.,  130  Fed.  637, 
denying  controversy  separable  bill  enjoining  some  defendants  from 
practicing*  secret  process  wrongfully  obtained  and  restraining  codefend- 
ant,  a  former  employee,  from  assisting  them. 

Distinguished  in  Manufacturers'  Com.  Co.  ▼.  Brown-Alaska  Co.,  148 
Fed.  310,  holding  action  against  maker  and  indorsers  of  note  severable. 

115  U.  8.  264284,  29  L.  377,  HENDEBSON  t.  WAD8WOBTH. 

SyL  2  (X,  1139).    Jurisdiction — Uniting  separate  claims. 

Approved  in  The  Joseph  B.  Thomas,  148  Fed.  767,  holding  elaima 
cannot  be  added  together  to  give  appellate  court  jurisdiction;  Feely  t.^ 
Bryan,  55  W.  Ya.  590,  47  8.  E.  309,  dismissing  appeal  by  mortgage 
preferred  creditor,  decree  adjudging  property  for  benefit  of  creditors, 
none  of  whom  get  one  hundred  dollars. 

115  U.  S.  300-307,  29  L.  403,  MERBICK'S  EXECUTOB  ▼.  GIDDING3. 
Syl.  2  (X,  1141).     Attorney  and  client — Compromising  claim. 
See  100  Am.  St.  Hep.  446,  note. 

115  U.  S.  308-321,  29  L.  398,  SMITH  v.  BLACK. 

Syl.  2    (X,  1141).     Creditor  purchasing  at  trustee's  sale. 

Approved  in  Anderson  v.  Messinger,  146  Fed.  932,  holding  pledgee 
may  become  purchaser  at  judicial  sale  of  pledge  conducted  by  of&cer  of 
the  law. 

115  U.  S.  321-339,  29  L.  414,  KENTUCKY  BY.  TAX  CASEa 
Syl.  1  (X,  1141).  Notice  of  taxation  proceedings  unnecessary. 
Approved  in  Chicago  etc.  B.  Co.  v.  State,  128  Wis.  654,  108  N.  W.  585, 

holding  owners  of  railroad  property  of  state  board's  action  determinin|r 

average  rate  unnecessaiy. 


^283 


Notes  on  U.  8.  Reports.  115  U.  S.  339-363 


Bjh  3  (X,  1143),  EailroadB  taxed  differentlj  from  real  proportf* 
Approved  in  Michigan  etc.  R.  R.  Co.  v.  Powers,  201  U.  S.  293,  300,  50 
L,  761,  764,  26  Sup.  Ct.  466,  upholding  taxation  of  railroad  property 
at  the  average  rate  imposed  on  property  subject  to  ad  valorem  taiea 
ascertained  by  dividing  total  tax  levied  by  value  of  property;  Cook  v. 
Marshall  Co.,  196  U.  S,  274,  49  L.  476,  25  Sup.  Ct.  233,  holding  tax  on 
retail  tohacco  dealer  not  invalid  because  iuteistate  jobbers  and  whole- 
salers exempted  therefrom;  Field  v.  Barber  Asphalt  Paving  Co.,  194 
U.  S.  622,  48  L.  1153,  24  Sup.  Ct*  784,  Bustaining  statutory  proviBion 
pernaitting-  only  reBident  owners  to  protest  against  improvement  j  Micli- 
igan  E.  E.  Tax  Cases,  13S  Fed.  233,  238,  239,  refusing  to  enjoin  coUec- 
tion  of  tax  against  railroad  property  based  on  aetual  value  thereof,  be- 
cause other  property  taxed  at  less  than  actual  value;  St.  Louis  etc.  By. 
Co»  V.  Davis,  132  Fed.  634,  sustaining  method,  taxation  value  fixed  by  divid- 
ing the  entire  valuation  of  railroad  property  upon  a  mileage  basis;  Com- 
monwoaUh  v.  Union  etc.  Transit  Co.,  118  Ky.  144,  80  S.  W.  493,  denying  un- 
just discrimination,  although  refrigerator-car  company  taxed  on  all  car8> 
while  railroad  company  taxed  only  on  cars  within  state;  State  v.  Bazille, 
97  Minn,  20,  106  N.  W.  97,  sustaining  act  imposing  tax  on  certain  de- 
vises, bequests  and  inheritances;  People  v.  Keardon,  184  N,  Y,  445,  112 
Am.  St,  Rep.  636,  77  N.  E.  974,  upholding  act  imposing  tax  on  transfers 
of  stock  in  domestic  and  foreign  corporations;  Lacy  v.  Packing  Co,,  134 
N.  C,  573,  47  S.  E.  56,  sustaining  license  tax  on  packing-houses; 
Chicago  etc.  B.  Co.  v.  State,  128  Wis.  615,  108  N.  W,  571,  sustaining 
assessment,  railroad  property  valued  on  basis  of  franchise,  assessors 
omitting  similar  elements  as  to  ordinary  corporations;  Kingsley  v. 
Merrill,  122  Wis.  201,  99  N.  W,  1049,  67  L,  R,  A.  200,  sustaining  act 
making  debts  due  from  solvent  debtors  subject  to  taxation.  Sea  104 
Am.  St.  Rep.  302,  note. 

115  U.  S.  339-348,  29  L.  432,  KNXCKEEBOCKEB  ETC.  INS,  CO,  t. 
PENDLETON, 

Syl.  1   (X,  1144),     Writ  of  error  may  be  amended* 
Approved  in  Thomas  v.  Green  County,  146  Fed.  970,  amending  writ 
by  adding  namea  of  omitted  plaintiffs. 

115  U,  S.  348-352,  29  L.  412,  SAEGENT  v.  HELTON, 
Syl.  1  (X,  1144).     State  court  not  enjoined  by  federal. 
Distinguished  in  Madisonville  Traction  Co,  v.  St.  Bernard  Min,  Co., 

196  U.  S.  245,  49  L.  465,  25  Sup.  Ct.  251,  enjoining  further  prosecution 

in  state  court,  where  condemnation  proceedings  removed  on  ground  of 

diver  so  citizenship. 

115  U;  S.  353-363,  29  L.  407,  CAMORS  t.  WATTS. 

SyL  3   (X,  1145).     Honda — Prospective  damages  stipulated. 

Approved  in  United  States  v,  Alcorn,  145  Fed.  998,  holding  stipulation 
in  bond  of  bidder  for  mail  contract  an  absolute  undertaking  to  pay 
amount  named  tberein*  Stillweli  t.  PaepkeLeiobt  etc.  Co.,  73  Ark,  436^ 
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108  Am.  St.  Rep.  42,  84  8.  W.  485,  holding  ram  designated  in  logging 
eontract  as  a  forfeit  a  penalty  and  unenforceable;  Griffith  t.  Black- 
water  B.  k  L.  Co.,  55  W.  Va.  628,  48  8.  E.  451,  69  L.  B.  A.  124,  hold- 
ing  amount  allowed  contractor  under  terminated  contract  for  expenditures 
not  apportioned  between  executed  and  unexecuted  part  of  contract. 

8yL  4  (X,  1146).    Charter  exists  until  charterer  defaults. 
Approved  in  Moore  k  Co.  v.  Cornwall,  144  Fed.  33,  holding  suxrejor's 
refusal  to  rarvey  not  justifying  cancellation  of  charter  by  charterers. 

(X,  1145.)  Miscellaneous.  Cited  in  Wiser  v.  Lawler,  7  Ariz.  183,  62 
Pac  700,  refusing  to  consider  assignment  of  error,  without  statement 
wherein  error  consisted. 

115  U.  8.  363-373,  29  L.  893,  POPE  t.  ALLia 
8yL  2  (X,  1146).    Variance  immaterial,  unless  misleading. 
Approved  in  Schiffer  v.  Anderson,  146  Fed.  459,  allowing  proof  under 

general  denial  that  defendant  "8"  was  not  member  of  firm  as  alleged, 

SyL  3  (X,  1146).    Former  pleadings  admissible  as  evidence. 
Approved  in  Wyles  ▼.  Berry,  116  Ky.  380,  76  8.  W.  127,  holding  with- 
drawn answer  admissible  against  defendant. 

8yL  5  (X,  1146).    8ales — Vendee  may  rescind. 

Approved  in  McDonald  t.  Kansas  City  Bolt  etc  Co.,  149  Fed.  363, 
holding  immediate  notice  of  refusal  indispensable  to  vendee's  release  of 
liabiUty. 

8yl.  6  (X,  1147).    Bescission — Sale  by  sample. 

Approved  in  dissenting  opinion  in  Gardiner  v,  McDonogh,  147  Cal. 
327,  81  Pac.  969,  majority  holding  sale  by  description  and  not  by 
sample,  title  passed  upon  delivery. 

Syl.  7   (X,  1147).    Vendee  may  inspect  arriving  goods. 

Approved  in  Thick  v.  Detroit  etc.  By.  Co.,  137  Mich.  713,  109  Am. 
St.  Bep.  694,  101  N.  W.  65,  holding  defendant  had  right  to  examine 
ties  sold  to  be  of  certain  quality. 

115  U.  S.  392-407,  29  L.  423,  DEFFEBACK  v.  HAWKE. 

Syl.  4  (X,  1150).     Minerals — Subsequent  discovery  unaffecting  patent. 

Approved  in  Board  of  Education  v.  Mansfield,  17  S.  D.  80,  82,  106 
Am.  St.  Rep.  771,  95  N.  W.  288,  289,  denying  townsite  patent  open  to 
collateral  attack,  parties  subsequently  locating  mining  claims. 

Syl.  7  (X,  1151).     Terms  of  conveyance  in  patent. 

Approved  in  Creede  etc  Milling  Co.  v.  Uinta  Tunnel  etc  Co.,  196  U.  8. 
358,  49  L.  512,  25  Sup.  Ct.  266,  denying  statutory  warrant  to  Ibnit  patent 
of  lode  claim  by  reserving  tunnel  rights;  McCorkell  ▼.  Herron,  128  Iowa, 
830,  103  N.  W.  990,  holding  erroneous  recitals  in  patent  not  binding 
•n  grantee. 
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8yL  10  (X,  1152).  Adverse  Holder  denied  improvements. 
Approved  Id  Beaslej  v.  Equitable  Securities  Co.,  72  Ark,  611,  84  S.  W. 
228|  bond  for  title  ia  not  color  of  title  within  Btatuto  allowing  eompensa' 
tion  for  improvements  made  by  occypant;  Woodruff  v.  Wallace,  3  Old. 
375,  378,  41  Pac,  364,  365,  deopng  person  whose  homestead  entry  was 
canceled  for  fraud  benefit  of  occupying  claimant's  act. 

115  U.  8.  408^13,  29  K  428,  SPAEK8  r.  PIEROE. 

Syl.  2   (X,  1153).     Occupancy  not  creating  %'csted  rights. 

Approved  in  Tyc©  ConsoL  Min,  Co.  v.  Langstedt,  136  Fed.  127,  60 
C,  C*  A,  548,  holding  adverse  possession  insufficient  to  start  statute  of 
imitations  against  locator  before  patent  issued ;  La  Fevre  v.  Amonson,  11 
Idaho,  48,  81  Pac.  72,  holding  mere  occupancy  did  not  creata  vested 
right  against  purchaser  from  government. 

Syl.  3   (X,  1153).     Public  lands— Belief  against  patent. 

Approved  in  Gebo  v.  Clark  Fork  C.  Min.  Co.,  30  Mont.  92,  75  Pac 
860,  holding  complaint  to  charge  patentee  as  trustee,  not  alleging 
plaintiff  did  not  make  voluntary  relinquialiment,  insufficient  j  Baldwin  v. 
Keith,  13  Okl.  630,  75  Pac,  112<5,  refusing  to  declare  resultant  trust, 
complaint  failing  to  allege  that  claimant  resided  upon,  cultivated  and 
improved  the  land;  Parker  v.  Lynch,  7  Okl.  660,  56  Pac.  1091,  holding 
party  offering  to  contest  homestead  entry  cannot  maintain  action  to  de- 
clare patentee,  the  entryman  at  time  contest  offered,  a  trustee. 

115  U.  S.  413-429,  29  L.  435,  ALABAMA  v.  BURR. 

Syl,  3  (X,  1154).     Pleadings  must  state  fiacts. 

Distinguished  in  Ncster  v.  Diamond  Matcb  Co.,  143  Fed.  75,  holding 
allegation  that  defentlant  did  not  run,  sort  and  deliver  logs  with  reason- 
able dispatch  cured  by  subsequent  counts. 

115  U.  S.  429-439,  29  L.  419,  EACHUS  v,  BKOMALL. 

SyL  3  (X,  1154).    Reissue  invalid,  broader  than  patent. 

Cited  generally  in  Fitch  v.  Spang  etc.  &  Co.,  140  Fed.  294,  holding  un- 
necessary t«  consider  defense  baaed  on  principal  case^  patent  not  in- 
fringed. 

115  U.  S.  439-453,  29  L.  440,  GIBSON  t.  LYON. 

Syl.  3   (X,  1155).     Federal  courts  following  state  decisions. 

Distinguished  in  Davis  v.  Commonwealth  etc.  Co.,  141  Fed.  717,  718, 
holding  state  decision  as  to  boundaries  not  binding  on  federeal  court  as 
to  pending  suits. 

SyL  4   (X,  1165).     State  decisions — Rules  of  property. 

Approved  in  Davis  v.  Common  wealth  Land  etc.  Co.,  141  Fed.  717,  718, 
refusing  to  follow  state  decision  as  to  boundaries  in  pending  suits  by 
owners  in  federal  court. 


115  U.  a  465-523         Notes  on  U.  S.  Reports. 

115  U.  8.  465-469,  29  L.  445,  LEONABD  t.  OZABK  LAND  C 
8jL  1  (X,  1156).  Appeal — Injunction  ordered  hj  final  deere 
Approved  in  Elliott  v.  Kuzek,  2  Alaska,  591,  holding  on  dano: 
peai  and  supersedeas  bond  not  operating  to  abate  aoit  on  in 
bond;  State  v.  Superior  Court,  39  Wash.  117,  109  Am.  St.  B 
80  Pac.  1109,  1  L.  B.  A.  (N.  8.)  554,  holding  injunction  pre 
shooting-gallery,  etc.,  not  superseded  by  appeaL 

115  U.  S.  487-505,  29  L.  458,  KUBTZ  t.  MOFFITT. 

SyL  1  (X,  1158).    Habeas  corpus  a  eivil  suit. 

Approved  in  State  v.  Superior  Court,  32  Wash.  146,  72  Pi 
declaring  appeal  from  judgment  denying  habeas  corpus  ineffeeti 
out  appeal  bond. 

Syl.  2  (X,  1158).    Federal  courts — Habeas  corpus  not  remo 

Approved  in  Ah  Sou  v.  United  States,  200  U.  8.  611,  50  L. 
Sup.  Ct.  752,  dismissing  appeal  from  order  deporting  Chinese  sli 
Tincher  v.  Arnold,  147  Fed.  677,  holding  circuit  court  without  jur 
of  action  to  construe  will  as  to  executor's  duties;  Clifford  ▼.  ^ 
131  Fed.  102,  holding  circuit  court  without  jurisdiction  to  Issm 
corpus  to  determine  question  of  child's  custody;  Gallagher  t.  As; 
of  America,  65  N.  J.  Eq.  282,  55  AtL  268,  holding  federal  court 
jurisdiction  of  creditor's  bill  to  enjoin  corporation  from  exereisu 


Distinguished  in  De  La  Bama  t.  De  La  Bama,  201  U.  8.  30 
767,  26  Sup.  Ct  485,  reviewing  judgment  reversing  decree  of  < 
first  instance  granting  divorce  and  awarding  $81,042.75  sa  i 
pendente  lite. 

115  U.  S.  512-523,  29  L.  463,  MISSOUBI  PAC.  BY.  t.  HUMES. 

SyL  2  (X,  1161).    State  laws  affecting  private  property. 
•  Approved  in  St.  Louis  etc  By.  Co.  v.  Davis,  132  Fed,  633, 
property  taken  without  due  process,  where  railroad  company  pi 
meeting  of  assessors  and  heard  by  counseL 

SyL  4  (X,  1162).  Penalties — ^Violations  of  statutory  requi 
Approved  in  Terre  Haute  etc.  By.  Co.  v.  Salmon,  161  Ind.  133, 
138,  67  N.  E.  918,  919,  920,  holding  act  allowing  owners  to  ec 
penses  for  repairing  fences  along  railroad,  together  with  reasonal 
ney's  fee,  is  constitutional;  Mier  v.  Phillips  Fuel  Co.,  130  Iowa, 
N.  W.  624,  sustaining  act  inflicting  penalty  upon  mine  operatoi 
coal  from  adjoining  land  without  permission;  Mumford  t,  Chi< 
By.  Co.,  128  Iowa,  693,  104  N.  W.  1138,  sustaining  act  prohibit 
road  from  restricting  liability  for  damages  sustained  by  employ 
negligence  of  coemployees;  Yazoo  etc.  B.  B.  Co.  t.  Harrington, 
375,  37  So.  1017,  sustaining  act  requiring  railroad  companies  to 
cattle-guards;  Casey  v.  St.  Louis  Transit  Co.,  116  Mo.  App.  ! 
^1  8.  W.  426,  429,  sustaining  act,  but  holding  person  suing  tl 
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must  (leman^  entire  penalty  provided  therein  for  wrongful  death  through 
negligence  of  employees;  State  v.  Cantwell,  179  Mo,  264,  78  S.  W,  574, 
as  to  act  prohibiting  the  working  of  mining  employeea  beneath  surface 
more  than  eight  hours;  Marsh  v»  Kansas  City  etc.  Ry.  Co.,  104  Mo.  App. 
585,  78  S.  W.  286,  as  to  act  providing  railroad  shall  pay  $5,000  in  cases 
of  death  due  to  negligent  running  of  trains;  Sanger  v.  Chesapeake  etc. 
Rj.  Co.,  102  Va.  92,  45  S.  E.  752,  as  to  aet  requiring  railroad  to  fence 
right  of  way. 

Distinguished  in  Cigarmalter'a  etc.  Union  v,  Goldberg^  72  N,  J.  L.  215, 
111  Am.  St.  Rep,  663,  61  Atl.  458,  70  L.  R,  A.  156,  declaring  uncon- 
stitutional act  exacting  from  infringer  of  trademark  penalty  for  benefit 
<if  injured  party. 

8yL  5   (X,   1163).     Equal  protection — Double  damages— Railroads. 

Approved  in  Cowart  v.  City  Council,  67  S.  C.  44,  45  8.  E.  120,  upholding 
ordinance  taxing  lenders^  except  banks,  loaning  on  personalty,  according 
to  ichedule  of  given  business. 

115  U.  S.  524-427,  29  L.  480,  DAYIS  SEWING  MacH.  CO.  t.  Riai- 
ABDa. 

8yl*  1  (X,  1165),  Guaranty — ^Notice  of  acceptance  unnecessary. 
Approved  in  Frost  v.  Standanl  Metal  Co.,  215  III  242,  74  N.  E,  139, 
notice  that  guaranty  accepted  and  credit  extended  unnecessary  when 
guarantor  knew  guaranty  accepted  and  credit  would  be  extended;  Buhrer 
V.  Baldwin,  137  Mich.  270,  100  N.  W.  470,  holding  contract  of  guaranty 
reciting  consideration,  notice  of  acceptance  unnecessary.  See  105  Am, 
SU  Rep.  515,  note. 

Syl.  2   (X,  1165).    Guaranty — Notice  of  acceptance  necessary. 

Approved  itt  John  Deere  Plow  Co.  v.  Me Cu Hough,  102  Mo.  App.  461, 
76  B,  W.  716,  holding  guaranty  of  payment  sent  after  contract  of  sale 
made  unenforceable  in  absence  of  notice.  See  105  Am.  St.  Eep.  513, 
note. 

115  U.  8.  528-542,  29  L,  467,  TBAER  ▼.  CLEWS. 

Syl.  2   (X,  1165).     Statute  of  limitations— Fraud. 

Approved  in  disaenting  opinion  in  Atchison  etc,  Ry.  Co,  v.  Grain  Co., 
68  Kan.  594,  597,  75  Pac.  1054,  1055,  majority  holding  code  section 
postponing  running  of  statute  of  limitations  until  discovery  of  fraud 
without  apptieation  to  action  upon  contract. 

115  U.  8.  550^565,  29  L.  472,  THOMPSON  v.  ALLEN  COUNTY. 

8yL  1   (X,  1167),    Equity^ — Inadequacy  of  law. 

Approved  m  Ehrlieh  v.  Willenski,  138  Fed.  426,  intimating  that 
#quitable  action  would  lie  to  enforce  liability  against  treasurer  of 
eigarmaker'i  international  union. 
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8yl.  2  (X,  1167).    Equitj — Taxes  not  collected  through  receiver. 

Approved  in  Maria  v.  Ban  Jacinto  etc  Irr.  Dist.,  181  Fed.  789,  790. 
holding  proper  remedy  to  collect  judgment  against  irrigation  district 
was  to  mandamus  officers  to  levy  assessment;  Boskwitz  t.  Thompson,  144 
Cal.  731,  78  Pac.  292,  holding  court  of  equity  in  absence  of  statutory 
authority  without  jurisdiction  to  enforce  lien  created  by  statute. 

115  U.  8.  587-598,  29  L.  499,  PULLMAN  CAB  CO.  t.  MISSOUBI  PAC. 
BY. 

SyL  4  (X,  1169).    Bailroads  controlling  other  roads. 

Distinguished  in  Louisville  etc  B.  Co.  v.  Coulter,  131  Fed.  307,  308^ 
considering,  for  purposes  of  taxation,  line  operated  by  second  company, 
the  majority  of  shares  of  which  are  owned  by  controlling  company. 

115  U.  8.  598-600,  29  L.  504,  HA8SALL  t.  WILCOX. 

Syl.  1  (X,  1170).    Jurisdiction  not  conferred  by  aggregating  claims. 

Approved  in  Feely  v.  Bryan,  55  W.  Va.  592,  47  8.  E.  310,  holding 
particular  sums  decreed  creditors  attacking  preference  cannot  be  added 
for  appellate  jurisdiction. 

115   U.   8.   600611,  29  L.  477,  NOBTHEBN  PAC.  BY.  t.   TBAILL 
COUNTY. 

8yl.  2  (X,  1171).    Bailroad  land  grants— Cost  of  surveying. 

Approved  in  United  States  t.  Montana  Lumber  etc  Co.,  196  U.  8. 
577,  49  L.  605,  25  8up.  Ct.  367,  holding  private  survey  inadmissible 
to  identify  odd-numbered  sections  included  in  railroad  grant  in  action 
by  United  States  for  timber  cut  thereon. 

Distinguished  in  Baltimore  Shipbuilding  etc.  Co.  t.  Baltimore,  195 
U.  8.  381,  49  L.  244,  25  Sup.  Ct.  50,  holding  land  conveyed  by  United 
States  for  drydock  purposes  with  reservation  for  forfeiture  not  wholly 
exempt  from  state  taxation;  Territory  v.  Delinquent  Taxpayers,  12  N. 
M.  71,  73  Pac.  624,  lands  in  perfect  Spanish  grant  are  taxable  though 
grant  submitted  to  court  of  land  claims  and  patent  not  yet  issued. 

115  U.  S.  611-616,  29  L.  502,  BOWMAN  v.  CHICAGO  ETC.  BY. 

Syl.  1   (X,  1172).    Jurisdiction  not  conferred  by  stipulation. 

Approved  in  Smith  v.  Chesapeake  etc  By.  Co.,  118  Ky.  828,  82  8.  W. 
411,  dismissing  appeal  where  amount  of  damage  increased  by  sham 
amendment;  Casey  v.  St  Louis  Transit  Co.,  116  Mo.  App.  271,  91  8.  W. 
432,  disapproving  suits  to  recover  less  than  statutory  penalty  in  order 
to  oust  appellate  court  of  jurisdiction. 

115  U.  S.  616-619,  29  L.  482,  CLAY  COUNTY  v.  McALEEB. 

SyL  1  (X,  1173).    Mandamus  denied  maximum  levy  insufficient. 

Approved  in  Pettibone  v.  West  Chic  Park  Commrs.,  215  111.  322,  74  N. 
E.  394,  upholding  act  providing  tax  for  maintenance  of  park  and  pay* 
ment  of  bonded  interest,  although  tax  sufficient  only  for  park  mainte- 
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115  U,  S-  620-634,  39  L,  483,  CAMPBELL  v.  HOLT. 

Syl.  1   (X,  1173).     Adverse  poBsession  gives  good  title. 

Approved  in  Linton  v.  Heye,  194  U.  S.  628,  48  L.  1157,  24  Sup,  CI 
856,  reaffirming  rule;  Nurtheni  Pac.  Rj.  Co.  v.  Ely,  197  U.  S.  8,  49  L. 
642,  25  Sup,  Ct.  302^  holding  title  to  right  of  way  granted  by  Congrc«a 
to  railroad  not  included  within  one  hundred  feet  of  center  acquirable  by 
adverse  poaaesaion;  Linton  ^.  Heye,  69  Neb.  454,  111  Am.  St  Rep.  559,  95 
N.  W.  1041,  sustaining  statute  respecting  actions  for  recovery  of  real 
property  against  married  woman  during  coverture  j  dissenting  opinion  in 
Brock  V.  Kirkpatriek,  69  S.  C.  251,  252,  48  S.  E.  79,  majority  holding 
limitations  do  not  run  against  right  of  creditors  to  subject  lands  devised 
to  payment  of  testator  ^s  debt  tiO  return  nulla  bona  made  against  exec- 
utor.    See  111  Am.  St.  Rep.  456,  561,  note. 

Syl.  3  (X,  1174).     Statute  of  Umitationji  specially  pleaded. 
Approved  in  Davis  v.  Mills,  194  U.  8.  457,  48  L.  1017,  24  Sup.  Ct,  692, 

as  to  actions  in  another  state  against  corporate  directors  on  liability 

prior  to  enactment, 

Syl.  6  (X,  1174).     Statute  of  limitation— Repeal, 

Approved  in  Con*3on  t.  City  of  Eureka  Springs,  135  Fed,  568,  sustain- 
ing act,  repealing  city^s  right  to  call  in  outstanding  warrants  and  to  re- 
ject those  spurious;  Orman  v.  Van  Arsdell,  12  N,  M.  348,  349,  78  Pac, 
48,  67  L,  B,  A.  438,  upholding  Laws  1903,  p.  121,  prescribing  limitation 
of  actions  as  to  nonresidents,  tbough  retrospectivd  in  operation;  House  v, 
Carr,  185  N.  Y,  458,  78  N.  E.  172,  refusing  to  restraiii  Bale  under  power 
of  sale  contained  in  barred  mortgage. 

Distinguished  in  Fuller  &  Fuller  Co.  v.  Johnson,  8  Okl.  604,  58  Pac. 
746,  holding  action  barred  by  former  statute,  not  revived  unless  bo 
evident  from  repealing  statute;  State  v,  Aberdeen,  34  Wash.  65,  66,  74 
Pac,  1023,  upholding  statute  declaring  existing  statutes  not  a  bar  to 
actions  by  state  in  suits  against  towns  for  liquor  license  feea. 

115  U.  S.  634-649,  29  L.  505,  BALTZER  v.  RALEIGH  ETC.  BY. 

Syl.  1  (X,  1175),    Equity  reforms — ^Mistake  clearly  shown. 

Approved  in  Barker  v.  Pullman  Co.,  134  Fed,  72,  67  C,  C.  A,  196, 
refusing  to  reform  contract  signed  by  principals,  although  agents  nego- 
tiating came  understood  agreement  to  be  different. 

115  U.  B.  650-673,  29  L.  516,  NEW  ORLEANS  GAS  CO,  v.  LOUISIANA 
LIGHT  GO, 

Syl.  1  (X^  1176)  Consolidated  corporation  exercising  constituent*! 
privileges.  * 

Distinguisbed  in  Shaw  v-  Covington,  194  U.  S,  598,  48  L,  1133,  24 
Sup,  Ct.  754,  denying  consolidated  corporation's  right  to  claim  exclusive 
privilege  of  a  constituent  corporation  especially  where  public  polea 
a^gainst  claim* 
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8y\,  3  (X,  1177).     Public  privileges  eontrolled  by  legislative  authority. 

Approved  in  Water  etc.  Co.  v.  City  of  Hutchinson,  144  Fed.  264,  de- 
claring ultra  vires  contract  entered  into  by  city,  giving  company  exclusive 
right  to  use  streets  to  supply  water,  etc. ;  Pumell  v.  McLane,  98  Md.  593, 
56  Atl.  832,  holding  in  absence  of  special  franchise  applicant  not  en- 
titled to  permit  to  use  conduits. 

SyL  4  (X,  1178).    Constitution  protects  exclusive  charter  grants. 

Distinguished  in  New  Orleans  Gaslight  Co.  v.  Drainage  Commission, 
197  U.  S.  459,  49  L.  834,  25  Sup.  Ct.  471,  denying  gas  company's  right 
to  recover  sums  expended  making  changes  in  system  necessitated  by 
construction  of  municipal  drainage  system;  Tillamook  Water  Co.  ▼. 
Tillamook  City,  139  Fed.  406,  holding  contract  with  water  company  not 
violated  by  construction  of  municipal  competing  plant;  Leggett  v. 
Detroit,  137  Mich.  253,  100  N.  W.  569,  denying  city's  power  to  accept 
land  exempting  other  land  of  grantor  from  future  street  assessments. 

Syl.  5  (X,  1179).    State's  police  power  limited  by  constitution. 

Approved  in  Dobbins  v.  Los  Angeles,  195  U.  8.  239,  49  L.  176,  25 
Sup.  Ct.  18,  reversing  where  bill  to  enjoixf  enforcement  of  municipal 
ordinance  prohibiting  maintenance  of  gasworks  within  certain  limits 
dismis&ed  by  lower  court;  dissenting  opinion  in  Sweet  v.  Ballentyne, 
8  Idaho,  442,  69  Pae.  999,  majority  upholding  act  prohibiting  grazing 
and  herding  of  sheep  within  two  miles  of  inhabited  dwellings. 

Syl.  7  (X,  1180).    Statutory  authority  granted  to  corporations. 

Approved  in  Southern  Kansas  By.  Co.  v.  Oklahoma  City,  12  OkL  104, 
69  Pac.  1057,  denying  city's  right  to  open  street  until  railroad  im- 
provements are  condemned,  appraised  and  paid  for. 

Syl.  10  (X,  1181).     Constitutional  prohibition  upon  state  laws. 

Approved  in  New  York  v.  Van  De  Carr,  199  U.  S.  558,  50  L.  309, 
26  Sup.  Ct.  144,  sustaining  sanitary  provision  giving  board  of  health 
discretionary  power  to  grant  or  withhold  permits  to  sell  milk;  Manigault 
V.  Springs,  199  U.  S.  481,  50  L.  279,  26  Sup.  Ct.  127,  holding  owner 
not  entitled  to  compensation  where  lands  flooded  by  erection  of  dam 
under  legislative  authority;  New  Orleans  Gaslight  Co.  v.  Drainage  Com- 
mission, 197  U.  S.  459,  49  L.  834,  25  Sup.  Ct.  471,  denying  gas  com- 
pany's right  to  recover  money  expended  conforming  system  to  new 
municipal  drainage  system;  Jacobsen  v.  Massachusetts,  197  U.  S.  25, 
49  L.  649,  25  Sup.  Ct.  358,  upholding  act  authorizing  compulsory  vac- 
cination; Lake  Erie  etc.  R.  R.  Co.  v.  Shelley,  163  Ind.  44,  71  N.  E.  154, 
denying  railroad  compensation  for  constructing  and  maintaining  cross- 
ings and  approaches  because  of  highway  constructed  across  tracks;  Fort 
Smith  V.  Hunt,  72  Ark.  564,  102 •Am.  St.  Rep.  51,  82  S.  W.  166,  66  L. 
R.  A.  238,  contract  between  city  and  electric  company  prescribing  terms 
on  which  latter  may  erect  poles  in  streets  does  not  invalidate  later  pole 
license  ordinance;  State  v.  Hyman,  98  Md.  614,  57  Atl.  9,  64  L.  R.  A. 
637,  sustaining  sweat-shop  aet  as  to  manufacture  of  dothing  ia  tenement 
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lioiises;  Van  Cleve  t.  Passaic  Yal.  etc.  Comnirs.,  71  N.  J.  L.  224,  58 
AtL  587,  holding  act  permitting  city  of  Patcrson  to  empty  seivage  in 
Faaaaic  river  revocahle;  dissenting  opinion  in  WrigLt  v,  Ilartt  182  N. 
Y.  354,  75  N.  E,  413,  2  L,  R,  A.  (N,  S.)  338.  majority  declaring  un- 
constitutional act  requiring  detailed  inventory  five  days  before  sal©  and 
Qotice  to  creditors.     See  103  Am.  St.  Rep.  868,  note. 

115  U.  S.  674-683,  2»  L.   525,  NEW  ORLEANS  WATERWORKS  t. 
EIYERS. 

SyL  1  {X,  1182).  Legislative  control  of  public  privileges. 
Approved  in  Water  etc.  Co.  ▼.  City  of  Hutcljiiison»  144  Fed*  264, 
declaring  ultra  vires  contract  entered  into  by  city,  giving  corporation 
exi'kiBive  right  to  use  streets;  Westminster  Water  Co.  v.  Mayor  etc,  9S 
Md.  556,  557,  103  Am.  St.  Bep.  424,  56  Atl.  992,  64  L.  R.  A.  630. 
declaring  contract  between  city  and  water  company  to  annually  levy 
taxes  and  pay  proceeds  to  company  ultra  vires. 


Municipal  corporations   gi&nting  exclusive   fran- 


Syl.   3    (X,   1183). 
chides, 

Distinguished  in  Tillamook  Water  Co.  v.  TiDamook  City,  139  Fed.  406, 
denying  contract  between  city  and  water  company  violated  by  competing 
mtinidpal  plant;  Leggett  v.  Detroit,  137  Mich.  253,  100  N.  W.  569. 
denying  city's  power  to  except  land,  exempting  other  land  of  grantor 
from  future  street  assessments;  Petersburg  v.  Petersburg  Aqueduct  Co., 
102  Va.  659,  47  S,  E.  849,  upholding  city's  power  to  prohibit  existing 
water  company  from  digging  up  and  obstructing  streets  to  extend 
aystem. 

115  V.  S.  683  700,  29  L.  510,  LOUiaVILLE  GAS  CO.  v.  CITIZENS' 
GAS  CO. 

Syl,  2  (X,  1185).    Contracts  under  state  legislation. 

Approved  in  Bradley  v.  Lightcap,  IDS  U.  S.  23,  49  L.  75,  24  Sup.  Ct 
748,  declaring  due  process  of  law  denied,  act  construed  by  court  to 
defeat  rights  of  mortgagee  in  possession  upon  failure  to  comply  there- 
with;  Terre  Haute  etc.  B.  B.  Co.  v.  Indiana,  194  U.  S.  589,  48  L.  1129, 
24  Sup.  Ct.  767,  reviewing  state  decision,  enforcing,  under  erroneeus 
construction,  charter  obligation  to  pay  surplus  profits. 

Syl.  4  {X,  1186),  Municipal  corporations  granting  exclusive  fran- 
chisea. 

Approved  in  Mercantile  etc.  Co.  v,  Columbus  Water  Wks.  Co.,  130 
Fed.  184,  and  Columbia  Ave.  Sav.  Fund  etc.  Co.  v.  Dawson,  130  Fed. 
173,  both  enjoining  city  from  issuing  bonds  and  constructing  competing 
system  of  waterworks;  New  Orleans  Gaslight  Co.  t.  Drainage  Com- 
mission,  111  La.  843,  35  So.  931,  arguendo. 

Distinguished  in  Shaw  v.  Covington,  194  U.  8.  599,  48  L.  1133,  24  Sup. 
Oi,  754^  denying  consolidated  corporation  right  to  claim  exclusive  fran* 
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ehise  enjoyed  by  one  of  constituent  corporations;  Water  ete.  Co.  ▼.  Citj 
of  Hutchinson,  144  Fed.  264,  denying  city's  right  to  grant  for  term 
of  years  exdusiTO  right  to  use  streets;  Petersburg  t/ Petersburg  Aqueduct 
Co.,  102  Va.  659,  47  8.  E.  849,  denying  existing  water  company's  right 
to  dig  up  and  obstruct  streets  in  order  to  extend  system. 


CZVI  UNITED  STATES. 


116  IT.  8.  1-7,  29  L.  535,  HANLEY  ▼.  DONOOHUE. 

8yL  1  (XI,  7).    Judgments— Fun  faith  and  credit 

Approved  in  Jasper  t.  Currie,  69  Neb.  6,  94  N.  W.  996,  in  actioB  on 
sister  state  judgment  defendant  may  show  he  was  induced  by  plaintiff's 
fraudulent  conduct  to  come  within  jurisdiction  of  court  rendering  judg- 
ment.   8ee  lOd  Am.  8t  Bep.  315,  319,  note. 

Distinguished  in  dissenting  opinion  in  In  re  Culp,  2  CaL  App.  83, 
88  Pac.  94,  majority  holding  where  Kansas  divorce  decree  awarded  wife 
custody  of  child,  and  later  Kansas  court  modified  decree  by  awarding 
child  to  grandfather,  she  may,  on  habeas  corpus^  attack  modification 
by  proof  of  lack  of  notice. 

8yl.  3  (XI,  8).    Foreign  laws  must  be  proved. 

Approved  in  8t.  Louis  etc.  By.  Co.  v.  Haist,  71  Ark.  265,  100  Am.  8t. 
Bep.  65,  72  8.  W.  894,  in  action  for  death  by  wrongful  act  occurring 
In  Louisiana,  statute  of  latter  state  need  not  be  set  out  in  haec  verba. 

8yl.  5  (XI,  8).    Sister  state  judgment — State  laws. 
See  113  Am.  St.  Bep.  873,  note. 

8yl.  6  (XI,  8).    Judicial  notice  of  state  laws. 

Approved  in  Allen  v.  Alleghany  Co.,  196  U.  S.  464,  49  L.  555,  25  Sup. 
Ct.  311,  whether  or  not  corporate  contract  entered  into  in  contravention 
of  statutes  regulating  foreign  corporations  was  void  and  unenforceable 
in  other  states  does  not  present  federal  question;  Allgair  v.  Fisher, 
143  Fed.  963,  where,  pending  action  in  district  court  to  review  referee's 
order,  consent  order  permitting  creditors  to  become  parties  made,  juris- 
diction to  set  aside  referee's  order  not  questionable  because  of  lack  of 
right  in  petitioner  to  seek  review;  loathe  v.  Thomas,  218  El.  253,  75  N. 
E.  812,  setoff  is  defense  to  action  on  foreign  judgment  rendered  in  state 
where  setoffs  are  not  allowed  in  actions  on  judgments;  Erwin  v.  Southern 
Ry.,  71  S.  C.  230,  50  S.  E.  779,  in  order  to  make  record  of  court  of  limited 
jurisdiction  in  garnishee  proceedings  in  other  state  binding,  it  must  be 
affirmatively  shown  that  garnishee,  a  foreign  corporation,  submitted  itself 
to  such  jurisdiction;  Thomas  v.  Board  of  Trustees,  195  U.  S.  214,  49  L. 
165,  25  Sup.  Ct.  24,  arguendo. 
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By!.  7  {XI,  9),     Joint  foreign  judgment — Pleading. 

Distinguished  in  East  Baltimore  Lum.  Co.  v.  K'NeBsitt  Tsrael  etc. 
Congregation,  100  Md,  690,  62  AtL  576,  wher©  defendants  jointlj  sued 
aa  original  promisors  and  record  failed  to  show  misjoinder  Raised ^  judg- 
ment against  aU  cannot  be  reversed  as  to  some  and  affirmed  as  to  others* 

116  TJ.  S.  11,  12,  29  L.  550,  MARVEL  v.  MEERITT. 

Sjl.  1   (XI,  9).     Statutory  construction — Nontechniciil  words. 

Distinguished  in  Burdock  v.  Dillon,  IM  Fed.  740,  word  "mining**  in 
Bankr,  Act  189S,  §  ib,  as  amended  in  1903,  includes  quarrying  of  slate 
from  open  quarry. 

lie  U.  8.  13-21,  29  L.  554,  SAXONVILLE  MILLS  v.  BUSSELL, 

Syl.  2  (XI,  9),    Construction  of  tariff  act. 

Approved  in  Brennan  v.  United  States,  136  Fed.  747,  69  C.  C.  A.  395, 
limes  in  brine  are  free  of  duty  under  Act  1897,  par*  556,  Free  List,  §  2, 
and  not  dutiable  as  *  Mimes,*' 

116  U.  S.  22-28,  29  L.  552,  MILLER  T.  FOREE. 

SyL  1   (XI,  10),     Patents — Application  of  known  method. 

Diatinguished  in  Bryco  Bros.  Co.  v.  Seneca  Glass  Co.,  140  Fed.  173, 
where  invention  is  for  etching  machine,  sale  of  product  for  two  years 
prior  to  patent  is  not  public  use. 

116  U.  S.  28-33,  29  L.  542,  UTAH  ETC.  BY.  v.  FISHER. 
BjL  1  (XI,  10).  Territorial  jurisdiction — Indian  reservation. 
Approved  in  Ilollister  v.  United  8tatca,  145  Fed.  777,  upholding  Comp. 
St,  Supp,,  1905,  p.  719,  conferring  jurisdiction  on  federal  district  courts 
in  South  Dakota  over  prosecutions  for  larceny  committed  on  Indian 
reservations;  Coey  v.  Cleghorn,  10  Idaho,  170,  109  Am.  St.  Rep.  199, 
79  Pac.  74,  where  it  is  shown  that  party  resides  on  Indian  reservation 
in  state  and  attachment  is  levied  on  his  property  situate  on  such  reserva- 
tion, claim  that  he  ia  not  resident  of  state  fails;  Gay  v.  Thomas,  5  Okl. 
12,  46  Pac.  582,  upholding  taxation  of  cattle  of  nonresidents  grazed  on 
lands  in  Indian  reservation  leased  from  Indiana.  Sea  103  Am.  St*  Rep. 
312,  note. 

Syl.  2  (XI,  10).    Taxation — Property  on  Indian  reservation* 
Approved  in  Gay  v.  Thomas,  5  Okl.  14,  15,  46  Pac.  582,  upbolding 

taxation  of  cattle  of  nonresidents  grazed  on  lands  in  Indian  reservation 

leased  from  Indians, 

116  U,  B.  33-42,  29  L.  538,  HOLGALI  v.  EATON. 

Syi  2  (XI,  11)*    Specific  performance — Laches. 

Approved  in  Patterson  v.  Hewitt,  195  U.  S.  319,  49  L.  218,  25  Sup. 
Ct.  35,  amrming  11  N.  M.  33,  66  Pac.  562,  55  L,  B.  A.  658,  and  holding 
eight  years'  delay  after  right  to  deed  of  interest  in  mining  claim  has 
seiifued  by  reason  of  contribution  to  expense  necessary  to  patent  dofeata 
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•uit  to  enforce  right  where  eomplainant  contributed  nothing  farther  to 
development  of  mine;  Cole  v.  Birmingham  Union  Bj.  Co.,  143  Ala.  435, 
39  So.  405,  barring  soit  by  stockholder  to  set  aside,  for  ultra  vires,  sale 
of  property  ht  street  railway,  ten  years  after  transfer,  property  having 
meantime  been  sold  to  third  party  and  mortgaged  by  latter. 

ByL  6  (XI,  11).    Dismissal  of  origisal,  retention  of  cjross-bill. 
Approved  in  Callahan  v.  Mercantile  Trust  Co^  188  Mass.  398,  74  N. 
E.  667,  following  rule. 

116  U.  8.  4548,  29  L.  558,  MACKALL  ▼.  BICHABD8. 

Syl.  1  (XI,  11).    Appeal — Decree  conformable  to  mandate. 

Approved  in  McClung  v.  Harris,  11  Okl.  65,  65  Fiac.  942,  following 
rule. 

116  U.  8.  4853,  29  L.  570,  LEE  t.  J0HN80N. 

8yl.  1  (XI,  12).    Collateral  attack  on  land  patent 

Approved  in  Meyers  ▼.  United  States,  5  OkL  185,  48  Pac.  189,  up* 
holding  indictment  for  perjury  committed  in  affidavit  in  land  contest. 

8yL  3  (XI,  12).    Conclusiveness  of  Land  Department  decisions. 

Approved  in  Paine  v.  Foster,  9  Okl.  233,  244,  53  Pac  115,  118,  and 
Calhoun  v.  Violet,  4  Okl.  325,  47  Pac.  481,  both  following  rule;  Small  ▼. 
Bakestraw,  196  U.  8.  406,  49  L.  529,  25  Sup.  Ct  285,  finding  by  Secre- 
tary of  Interior  that  residence  of  homesteader  for  voting  purposes  was 
in  precinct  other  than  where  land  lies,  not  erroneous  where  entryman 
once  voted  in  county  other  than  where  land  lies;  Estes  v.  Timmons,  199* 
U.  8.  396,  50  L.  244,  26  Sup.  a.  85,  affirming  12  Okl.  544,  73  Pac.  305, 
and  hDlding  perjury  on  hearing  before  Land  Department  of  contest 
over  homestead  entry  is  not  ground  for  equitable  relief  against  depart- 
ment's decision;  Miller  v.  Margerie,  149  Fed.  697,  applying  rule  to- 
decision  of  Alaska  townsite  trustee;  Gebo  v.  Clark  Fork  C.  Min.  Co.,. 
30  Mont.  92,  93,  75  Pac.  860,  holding  insufficient  complaint  to  hold 
patentee  of  coal  lands  trustee  for  plaintiff  on  mere  allegation  of  filing- 
of  forged  relinquishment  of  plaintiff's  rights;  Cagle  v.  Dunham,  14  OkU 
615,  625,  78  Pac.  562,  565,  refusing  to  set  aside  land  decision  for  per- 
jury where  notice  given  parties  who  appeared  before  department  and 
were  given  full  hearing;  Cook  v.  McCord,  9  OkL  210,  60  Pac.  500, 
applying  rule  to  finding  as  to  whether  claimant  has  abandoned  lot; 
Thornton  v.  Peery,  7  Okl.  449,  54  Pac.  652,  allegation  that  successful 
party  in  land  office  introduced  perjured  testimony  is  insufficient  to  set 
aside  department's  findings  in  absence  of  allegation  of  lack  of  further 
evidence  to  support  such  findings;  Parker  v.  Lynch,  7  Okl.  661,  56  Pac. 
1092,  one  offering  to  file  contest  in  land  office  which  was  rejected  can- 
not sue  to  declare  patentee,  who  was  entryman  at  time  of  offer,  trustee 
for  his  use;  Black  v.  Jackson,  6  Okl.  754,  52  Pac.  407,  where  adverse 
claimants  are  residing  on  land  and  each  claims  under  prior  homestead 
settlement,  loser  before  Land  Department  cannot  claim  right  to  con- 
tinue residence  for  purpose  of  suit  to  declare  trust  against  opponent; 
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Meyers  v,  Unitecl  Statea,  6  Okl.  1S2,  48  Pac,  180,  upholding  inOictment 
for  perjury  committed  in  affiilavit  in  land  contest;  Woodruff  v.  Wallace, 
3  OkL  361,  41  Pac.  359,  district  court  may*  by  injunction,  ^ve  ex- 
elusive  possession  to  successful  party  in  land  office  contest.  See  104  Am. 
St  Rep.  697,  note, 

Diatiiiguished  in  dissenting  opinion  In  Paine  t,  Foster,  9  OkL  262, 
60  Pac,  25,  majority  following  rtde. 

116  U.  a  54-55,  29  L,  535,  SIMMKEMON  v.  NEBRASKA, 

Syl.  1   (XI,  13)*     Time  to  raise  federal  question. 

Approved  in  Harding  v.  Illinois,  196  U.  S.  84,  49  L.  396,  25  Sup.  Ct. 
176,  neither  petition  for  rehearing,  petition  for  writ  of  error,  assign* 
naeiits  of  error  in  federal  supremo  court  nor  certification  of  briefs  by 
clerk  of  state  court,  cure  failure  to  show  federal  queBtien  raised  below. 

116  U.  3.  55-80,  29  L.  561,  CANNON  v.  UNITED  STATES, 

Syl.  1  (XI,  13).    Bigamy— Cohabitation  defined. 

Approved  in  United  Statea  v.  Qtiego,  111  N.  M,  401,  72  Pac.  22, 
adultery  indictment  charging  married  man  with  committing  adultery 
by  having  unlawful  intercourse  is  aufiicient  tbough  word  *■  *  acxual ' ' 
omitted. 

Byh  5   (XI,  14),     Indictment  in  words  of  statute. 

Approved  in  United  States  v.  Lake,  129  Fed.  501,  upholding  sufficiency 
of  indictment  against  president  of  bankrupt  corporation  for  making 
false  oath  to  schedules. 

116  U.  S.  80-97,  29  L.  544,  ROBERTS  v.  REILLY. 

SyL  3  (XI,  15).    Federal  habeas  corpus— Extradition. 
Approved  in  In  re  Kopel,  148  Fed.  506,  upholding  federal  jurisdiction 
to  issue  habeas  corpus  though  same  petition  denied  by  state  courL 

Syl.  4  (XI,  15).    Requisites  of  extradition  demand. 

Approved  in  FarreU  v.  Hawley,  78  Conn.  153,  61  Atl.  504,  70  U  R. 
A.  686,  averment  in  reply  of  one  in  custody  under  extradition  warrant 
that  no  legal  hearing  was  had  to  ascertain  whether  he  was  fugitive  is 
insufficient. 

Syl»  5  (XI,  15),  Habeas  corpus-^Eitradition — SuiOeieney  of  indict* 
ment.     See  112  Am.  St.  Bep.  106,  note. 

SyL  6  (XI,  15).    Extra dition^Question  of  fact — Fugitive. 

Approved  in  Dennison  v.  Christian,  196  U.  8.  637,  49  L.  630,  25  Sup. 
Ct  795,  Munsey  v.  Clongb,  196  U.  8.  372,  49  L,  517,  25  Sup.  Ct.  282, 
Bodge  V.  Ellis,  195  U.  S.  626,  49  L.  350,  25  Sup.  Ct.  791,  In  re  Letcher, 
145  Cal.  564,  79  Pac.  ^5,  and  State  v.  Clough,  72  N.  H.  179,  55  Atl.  555, 
67  L.  R.  A.  946,  all  following  rule;  Benson  v.  Henkel,  198  U.  S.  10, 
49  L.  922,  25  Sup.  Ct.  569,  objection  to  indictment  for  bribing  federal 
ofiiccr  to  reveal  contents  of  reports  pertaining  to  Land  Department  in- 
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▼wtigmtion  of  land  fraudi  are  onaTaOable  in  proceedings  before  com- 
missioner for  removal  of  aecosed  to  another  federal  district.  See  112 
Am.  8t.  Bep.  121,  125,  note. 

8yl.  7  (XI,  15).    Extradition— Certified  eopj  of  lawa. 
See  112  Am.  8t  Bep.  126,  138,  141,  note. 

SjL  10  (XI,  16).    Extradition— Offense  against  asjlnm  state. 
See  112  Am.  St.  Bep.  115,  note. 

SjL  11  (XI,  16).    Extradition— Fogitive  defined. 

Approved  in  Hughes  t.  Pflans,  138  Fed.  984,  following  mle;  In  to 
Bruce,  132  Fed.  891,  893,  where  indicted  person  resided  in  state  for 
jear  thereafter  but  removed  to  another  state  on  business  and  vras  there- 
after temporarily  in  state  from  time  to  time  but  not  exceeding  eighteea 
months  in  all,  he  was  within  exception  of  limitation  statutat 

116  U.  8.  98103,  29  L.  659,  CALL  t.  PALMEB. 

SjL  1  (XI,  16).    Law  governing  notes. 

Approved  in  In  re  Worth,  180  Fed.  980,  under  Iowa  Code  1897,  §  3041, 
creditors  of  bankrupt  cannot  set  up  defense  of  usury  against  claim  of 
another  creditor;  Benjamin  Bank  v.  Doherty,  42  Wash.  328,  84  Pae.  875, 
note  valid  where  made  not  subject  to  Wariiington  usury  laws  because 
secured  by  mortgage  on  property  in  this  state. 

116  U.  8.  104-108,  29  L.  550,  UNITED  STATES  t.  MOONEY. 

Syl.  8  (XI,  18).    District  court's  jurisdiction  over  penalties. 

Approved  in  Lederer  ▼.  Ferris,  149  Fed.  251,  suit  arising  under  copy- 
right laws  may  be  brought  in  any  district  in  which  defendant  can  be 
found  and  served  with  process. 

*  116  U.  S.  108-113,  29  L.  583,  COYLE  v.  DAVIS. 

Syl.  1  (XI,  18).    Parol  to  show  deed  a  mortgage. 

Approved  in  Neely  v.  Boyd,  145  Fed.  174,  holding  evidence  insufficient 
to  show  parol  agreement  by  purchaser  at  execution  sale  to  hold  title  for 
benefit  of  judgment  defendant  and  to  permit  latter  to  redeem  at  any 
time. 

Distinguished  in  dissenting  opinion  in  Stuart  v.  Hauser,  9  Idaho,  73, 
72  Pac.  726,  majority  holding  suit  by  grantor  to  have  deed  absolute 
declared  mortgage,  finding  that  deed  not  intended  as  mortgage  not  dis- 
turbed on  appeal  where  evidence  conflicts. 

116    U.    S.    113-131,    29    L.    575,    LIVEBPOOL    ETC.    INS.    CO.    t. 
GUNTHER. 

Syl.  1  (XI,  18).     Evidence  on  obscure  answer. 

Approved  in  Black  v.  Teeter,  1  Alaska,  564,  in  ejectment  where  evi- 
dence of  second  and  later  location  by  plaintiff  was  unobjected  to,  thougk 
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not  Bpeciallj  pleaded,  and  jury  found  for  plaintiff  on  such  location, 
instTuctiou  submitting  last  location  not  ground  for  new  triaL 

116  a  S.  131-135,  29  L.  587,  FI8KE  v.  JEFFERSON  POLICE  JTJEY. 

SjL  1  (XI^  19).     Change  or  abolition  of  elective  office. 

Approved  in  Board  etc.  of  Perry  County  v*  Lindeman,  165  Ind.  191, 
78  N.  E.  914,  upholding  Acts  1903,  p.  40,  relating  to  salaries  of  officers  j 
Gibbs  T.  Manchester,  73  N.  H.  267,  61  All  129,  where  police  commis- 
fi  ion  era  removed  policeman  without  charges  or  hearing,  city  not  liable 
for  acts  of  commissioners, 

lie  U.  8,  138442,  29  L.  589,  8AN  MATEO  CO.  T.  SOUTHERN  PAC. 

8yL  1   (XI,  20).     Dismissal  of  appeal-^Pajment  of  judgment 
Approved  in  Signor  v.  Clark,  13  N.  D.  46,  99  N,  W.  72,  foOowing  rule. 

116  V:  8.  142445,  29  L.  581,  HEWITT  ▼.  FILBERT, 

8yl,  1  (XI,  20),    Appeal — Necessity  for  citation^ 

Approved  in  Lockman  v.  Lang,  132  Fed.  4,  where  appeal  allowed  by 
taking  security  in  time  and  transcript  filed  and  case  docketed,  failure 
to  issue  citation  within  timo  for  appeal  is  no  ground  for  dismissal. 

Distinguished  in  Simpson  v.  First  Nat,  Bank,  129  Fed.  260,  261, 
63  C.  C.  A,  371,  where  appeal  allowed  on  condition  that  petitioner  give 
bond  in  ^xed  amount,  filing  of  assignment  of  errors  at  time  of  giving 
and  acceptance  of  bond  is  in  time. 

116  U.  8.  145-154,  29  L.  572,  McCLUBE  v.  UNITED  STATES. 

Syl,  1  (XI,  21).    Court  of  elaimg  findings  conclusive. 

Approved  in  XTnited  States  Nat.  Bank  v.  Bank  of  Guthrie,  6  Okl.  180, 
51  Pac.  123,  refusing  to  review  findings  where  it  cannot  be  said  tbere 
was  no  supporting  evidence. 

116  TT.   S.   lGl-167,    29  U   691,   WINCHESTER    ETC.   MFG.   CO.    ?. 
CREAKY. 

ByL  1  (XI,  22).    Vendor's  declarations  after  sale. 

Approved  in  Meyer  v*  Munro,  9  Idaho,  53,  71  Pae*  971,  mortgagor '■ 
declarations  made  after  mortgage  as  to  purpose  in  making  mortgage 
»re  inadmiBsible  unless  mortgagee  shown  to  be  party  to  fraud. 

Difitinguished  in  Ball  v.  United  States^  147  Fed.  40,  failure  to  charge 
that  evidence  of  prior  conviction  of  accused  was  admissible  only  as 
tending  to  afiTect  his  credibility  as  witness  not  error  in  absence  of  re- 
quest therefor, 

Syl.  4  (XI,  22),     Agent's  declarations. 

Approved  in  Sweeney  v.  Sweeney,  119  Ga.  82,  46  9.  E,  78^  tleclara- 
tions  of  agent  in  possession  of  realty  as  manager  are  inaduaasibl*  to 
disparage  prineipaPa  title. 
«2 
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116  U.  8.  167-186,  29  L.  601,  SMITH  ▼.  WHITNEY. 

Syl.  2  (XI,  23).    Prohibition  matter  of  right. 

Approved  in  Alexander  ▼.  Crollott,  199  U.  8.  580,  50  L.  317 
Ct.  161,  upholding  denial  of  prohibition  against  justice  of 
forcible  entry  where  there  is  right  of  appeal;  Kiltj  ▼.  Bailr 
missioners,  184  Mass.  311,  68  N.  E.  236,  refusal  of  prohibit] 
strain  railroad  commissionerB  from  issuing  certificate  of  com] 
suit  of  stranger  is  not  reviewable;  dissenting  opinion  in  Stat 
frej,  54  W.  Ya.  77,  46  8.  E.  194,  majority  granting  prohibitio 
prosecution  under  void  city  gambling  ordinance. 

SyL  3  (XI,  23).    Prohibition  is  law  remedy. 
See  111  Am.  St  Bep.  932,  note. 

Syl.  4  (XI,  23).    Prohibition  restrains  judicial  functions  oil 
Approved  in  Lodge  v.  Fletcher,  184  Mass.  240,  68  N.  E.  204 

prohibition  to  restrain  aldermen  from  hearing  evidenee  tone 

conduct  of  city  officers. 

Syl.  5  (XI,  23).    Prohibition,  to  whom  directed. 
See  111  Am.  St.  Bep.  971,  note. 

Syl.  6  (XI,  23).    Prohibition  against  court-martial. 

Approved  in  United  States  v.  Praeger,  149  Fed.  485,  wfcei 
witness  refused  to  answer  questions  before  court-martial  becaui 
might  tend  to  incriminate  him,  decision  of  such  court  as  to 
of  questions  not  conclusive  in  civil  courts;  In  re  Scott,  144 
denying  habeas  corpus  on  petition  of  minor  who  enlisted  in  m 
at  time  of  petition  minor  was  on  trial  before  eourt-martial  foi 
offense. 

SyL  7  (XI,  24).     Army  regulations  sanctioned  by  law. 

Approved  in  Peters  v.  United  States,  2  Okl.  123,  33  Pac.  1 
swearing  before  receiver  in  contest  under  general  rules  of  lan< 
perjury  under  Rev.  St.,  §  5392. 

116  U.  8.  193-197,  29  L.  595,  WEBB  ▼.  BARXWALL. 

SyL  1  (XI,  24).    Action  to  restrain  ejectment  judgment. 

Approved  in  O'Connor  v.  O'Connor.  146  Fed.  997,  federal  i 
aside  federal  judgment  at  law  is  within  federal  jurisdiction  ii 
of  citizenship  where  defendants  were  parties  to  original  suit  or 
with  parties. 

116  U.  8.  200-206,  29  L.  657,  KINGS  CO.  SAV.  IXST.  v.  BLj 
SyL  1  (XI,  25).  Recovery  of  revenue  taxes — Time  to  clain 
Cited  in  Christie-Street  Conu  Co.  v.  United  States,  129  Fee 

guendo. 

Distinp\iished  in  Grier  t.  Tucker,   150   Fed.    661.   one  a!«!w 

special  tax  under  oleomargarine  law  of  1886,  as  dealer,  who  U 
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mg  tax  made  &ppH cation  for  abatement  of  samei  which  was  refuaed,  need 
not  again  appeal  before  suing  to  recover  p&Tinent, 

116  U,  a  219-226,  29  L.  608,  MILWAUKEE  v.  KOEFFLEB. 

SyL  1   (XI,  25).     Injunction  to  restrain  personalty  tax. 

Approved  in  UlinoiB  life  Ins.  Co.  v.  Neuman,  141  Fed.  451,  refusing 
to  enjoin  collection  of  tax  levied  under  authoritjr  of  state  statute  alleged 
to  be  illegal. 

lie  U.  8.  237*252,  29  U  659,  BROWN  t,  DAVIS. 

SyL  2  (Xly  26),     Patent  reissue — Infriugemeiit. 

Approved  in  Seott  v.  Fiaher  etc.  Mach,  Co.,  139  Fed.  145,  Bellis  patent 
No.  561^559,  for  improTements  in  knitting  machines,  not  infrioged  by 
machine  of  Fisher  patent  No.  656,535. 

116  U.  S,  252-269,  29  L.  615,  PKESSER  v,  ILLINOIS, 

Bjl.  3  (XI,  27).  Second  amendment  inapplicable  to  states. 
Approved  in  Ex  parte  Munn,  140  Fed.  783,  federal  court  cannot  on 
habeas  corpus  discharge  one  confined  for  contempt  of  state  court  for 
refusal  to  answer  questions  on  ground  that  answers  might  incriminate 
him;  St  Louis  etc.  By.  Co.  v.  Davis,  132  Fed.  632,  federal  court  cannot 
enjoin  state  officers  from  contemplated  act  alleged  to  violate  fifth  amend- 
ment; In  re  Briggs,  135  N,  C.  121,  47  S.  E.  404,  upholding  Code,  §  1215, 
providing  against  excusing  participants  from  testifying  in  gambling 
cases* 

116  U.  8.  289-306,  29  L.  620,  MOBILE  v.  WATSON. 

Syl.  2  (XI,  29).     Bebts  of  old  municipality. 

Approved  in  Pepin  Tp.  v.  Sage,  129  Fed.  660,  64  0.  C.  A.  169,  and  City 
of  Guthrie  v.  Wylie,  6  Okl.  66,  55  Pac.  105,  both  following  rulej  Graham 
V.  Folsom,  200  U.  3.  252,  253,  50  L,  468,  469,  26  Sup.  Ct.  245,  affirming 
Ex  parte  Folsom,  131  Fed.  506,  and  granting  mandamus  to  compel  county 
officers,  through  whom  taxes  are  assessed  and  levied,  to  le^^y  tax  to  pay 
judgment  on  township  bonds,  though  corporate  existence  of  township  de- 
stroyed by  state  constitution ;  Planters '  etc.  Bank  v.  Huiett  Tp.,  132  Fed. 
628,  applying  rule  where  township  traoaf erred  to  new  county  after  issuing 
bonds  J  SusoDg  v.  Cokesbury  Tp.^  132  Fed.  568,  though  in  transferring 
township  into  new  county  after  it  had  issued  bonds  small  part  left  in  old 
county,  that  in  new  county  still  taxable  for  bonds;  Taylor  v.  Pine  Grove 
Tp.,  132  Fed,  566,  where,  after  issuance  of  township  bonds,  all  but  small 
part  of  township  included  in  new  county,  and  boundaries  changed  so  as 
to  include  new  territory,  all  property  in  new  township  was  liable  for 
bonds;  Board  Co.  Commrs.  Greer  Co.  v.  Clarke,  12  Okl.  212,  70  Pac.  211, 
Greer  County,  Oklahoma,  is  liable  for  clebts  created  by  Greer  County, 
Texaa,  prior  to  transfer  of  territory  to  Oklahoma;  School  Dist.  No,  76  v. 
Capital  Nat.  Bank,  7  Okl.  50,  4  Pac.  311,  where  township  under  school 
laws  of  1890  erected  echoolhouse,  its  debts  contracted  for  such  purpose 
are  not  township  liability ;  Blackburn  v.  Oklahoma  City,  1  Okl.  295,  31 
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Pftc  733,  Oklahoma  dtj  derk  may  recover  from  de  jure  corporation  for 
■erviees  rendered  eitj  daring  de  facto  existence;  Citj  of  Guthrie  t. 
Territory,  1  OkL  202,  31  Pac.  194,  11  L.  B.  A.  418,  holding  eitj  sac- 
ceeding  to  righti  and  property  of  village  is  liable  for  debti  of  village 
fixed  bj  legislature. 

Distinguished  in  Folsom  v.  Greenwood  Co.,  130  Fed.  783,  eoontj  which 
under  state  laws  can  levy  taxes  only  for  specified  purposes  is  not  liable 
for  township  bonds  issued  before  creation  of  county  by  township,  which 
was  corporate  body  in  another  county;  Wichman  v.  Placerville,  147  CaL 
164,  81  Pac  538,  where  city  authorised  by  special  statute  to  issue  bonds 
for  certain  purpose,  and  new  charter  contained  no  such  authority,  sub- 
sequent issue  under  old  act  was  void. 

SyL  3  (XI,  29) .    Preservation  of  remedies  for  city  debts. 

Approved  in  McKie  v.  Bose,  140  Fed.  148,  where  town  authorized  to 
appropriate  and  raise  certain  sum  in  construction  of  steamboat  and  issue 
notes  therefor,  and  plaintiff  secured  judgment  for  portion  of  cost  of 
boat,  it  is  no  defense  to  mandamus  to  compel  levy  of  tax  to  pay  judg- 
ment that  town  had  issued  notes  to  full  statutory  limit  and  used  pro- 
ceeds; Ft.  Madison  v.  Ft.  Madison  Water  Co.,  134  Fed.  216,  67  C.  C.  A. 
142,  Iowa  Code,  1897,  §  1305,  providing  for  assessment  of  property  at 
twenty-five  per  cent  of  actual  value,  is  void  as  affecting  ability  of  city 
to  pay  hydrant  rentals  under  contract  made  when  law  required  assess- 
ment at  true  cash  value. 

116  U.  8.  307-347,  29  L.  636,  STONE  v.  FARMERS'  LOAN  &  TBUST 
CO.  (RAILROAD  COMMISSION  CASES). 

SyL  1  (XI,  30).    State  railroad  rate  regulation. 

Approved  in  People  v.  Chicago  etc.  By.  Co.,  223  111.  592,  79  N.  E. 
147,  railroad  commission  act  of  1905,  requiring  railroads  doing  business 
in  state  to  make  annual  report,  applies  to  foreign  corporations;  State  v. 
Bryan,  50  Fla.  371,  39  So.  954,  arguendo. 

Syl.  2  (XI,  31).     Railroad  rate  regulation — Exemption. 

Approved  in  New  York  v.  State  Board  of  Tax  Commrs.,  199  U.  S.  42,  50 
L.  772,  25  Sup.  Ct.  715,  special  franchise  imposed  by  N.  Y.  Laws,  1899, 
c.  712,  does  not  impair  obligation  of  contract  by  which  railroad  granted 
street  railway  franchise  in  consideration  of  payment  of  certain  sum  or 
percentage  of  earnings;  Rochester  v.  Rochester  Ry.  Co.,  182  N.  Y.  115, 
74  N.  E.  958,  70  L.  R.  A.  773,  immunity  to  contribution  to  expense  of 
new  pavements  conferred  by  statute  to  street  railroad  is  revocable  at  will. 
See  105  Am.  St.  Rep.  703,  note. 

Syl.  6  (XI,  33).     State  regulation  of  interstate  road. 

Approved  in  Russell  v.  St.  Louis  etc.  Ry.  Co.,  71  Ark.  457,  75  S.  W. 
728,  foreign  railroad  complying  with  Acts  1889,  p.  43,  may  exercise  right 
of  eminent  domain. 
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IIG  U.  S.  356-366,  29  L.  033,  ANDERSON  v.  SANTA  ANNA. 

SjL  1  (XI,  34).    RatificatioQ  of  municipal  bontla* 

Approved  in  Potter  v.  Lainhart,  44  Fla,  668,  33  So.  258,  upholding  Acti 
1901,  c.  4912,  to  Tfllidate  prior  county  improvement  bonds, 

SyL  2  (XI,  34).     Following  state  statntoiy  construe tion. 

Approved  in  Great  Southern  etc.  Hotel  Co.  v.  Jones,  193  U.  8.  544,  4S 
h.  786,  24  Sup.  Ct.  576,  upbokilng  Ohio  statute  relating  to  mechanie'a 
lien,  no  state  decision  respecting  its  validity  having  been  rendered  till 
after  rights  of  parties  fijted  by  contract;  Board  of  Comrars.  v.  Tollman, 
145  Fed-  763,  giving  independent  construction  to  state  constitution  al- 
leged to  be  violated  by  statute  under  which  aid  bonds  issued,  where  no 
state  decision  construing  constitution  at  time  of  issuance. 

116  U.  S.  366  380,  29  L.  652,  LITTLE  v.  HACKETT. 

Syl.  1  (XI,  36).    Kecovery  for  other's  negligence. 

Approved  in  St.  Louis  etc.  By.  Co.  v.  Chapman,  140  Fed.  134,  denying 
liability  of  railroad  for  death  of  one  killed  by  backing  engine  whiie 
crossing  tracks.     See  110  Am,  St,  Kep.  279,  note. 

Syl.  3  (XI,  36).     Inaputed  negligence  of  passenger. 

Approved  in  Sluder  v.  St,  Louis  Transit  Co.,  18ft  Mo.  140,  88  S.  W. 
655,  following  rule;  The  Hamilton,  146  Fed.  727,  where  two  veaaels 
collided  as  result  of  joint  negligence,  negligence  of  one  is  no  defense  to 
liability  of  other;  Quinette  v.  Bisao,  136  Fed.  839,  69  C.  C.  A.  825,  one 
entering  akiflf  owned  and  rowed  by  others  to  b©  taken  across  river,  who 
was  run  down  by  tug  and  drowned,  not  contributorily  negligent  because 
of  negligence  of  oarsman;  St.  Louis  etc.  R.  B.  Co.  v.  McFall,  75  Ark. 
35,  86  8.  W.  826,  whore  conductor  killed  in  collision  by  negligence  of 
engineer  at  point  where  he  could  not  control  latter  ^s  actions  by  signal, 
negligence  of  engineer  not  imputable  to  him;  Duval  v.  Atlantic  Coast 
Line  B.  Co.,  134  N.  C.  338,  339,  340,  346,  101  Am,  St.  Bep,  830,  46 
8.  E.  753,  755,  65  L.  E.  A.  722^  negligence  of  one  with  whom  plaintiff 
riding  as  guest  in  buggy  struck  by  train  not  imputable  to  plaintiff.  See 
110  Am.  St.  Bep.  290,  292,  293,  note. 

116  U.  S.  380-386,  29  L,  593,  MOWEB  v.  FLETCHEB. 

Syl.  1  (XI,  37).     Pre-emption  of  disputed  school  kndi. 

Approved  in  Clipper  Min.  Co.  v,  Eli  Min.  etc.  Co.,  194  XT.  8.  231,  48 
L.  052,  24  Sup.  Ct  632,  entry,  against  will  of  placer  locator,  on  prior 
valid  placer  location,  to  prospect  for  uuknown  lodes,  initiates  no  title 
to  lode  claims  located  in  placer  claim ;  Smith  v.  Love,  49  Fla.  242,  38 
So.  380,  holding  plea  in  ejectment  Bufficieut  to  show  plaintiff  held  lands 
in  trust  for  defendant. 

116  TJ.  S.  401,  402,  29  li.  676,  EX  PARTE  BROWN. 

Syl.  1   (XI,  39).     Mandamus  to  review  dis missal. 

Approved  in  State  v.  District  Court,  13  N,  D.  219,  100  N.  W,  249, 
denying  mandamuii  to  review  dismissal  of  prosecution  in  name  of  state  U 
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remove  sheriff  in  which  motion  to  suspend  defendant  pending  • 
made. 

116  U.  S.  404408,  29  L.  680,  GIBBINS  ▼.  DISTRICT  OF  COLT] 
SyL  2  (XI,  40).  Tax  regulation  in  District  of  Columbia. 
Approved  in  Binns  ▼.  United  States,  194  U.  8.  492,  48  L.  K 
Sup.  Ct.  816,  license  fees  on  certain  businesses  imposed  bj  Alasl 
Code,  §  460,  are  not  excises  to  pay  debts  within  Const.,  art  : 
Kingsley  v.  MerrUl,  122  Wis.  201,  99  N.  W.  1049,  67  L.  R.  A.  S 
holding  Bev.  St.  1898,  §  1036,  making  debts  due  from  solTeBl 
iBubject  to  taxation. 

116  U.  S.  408-410,  29  L.  679,  FLETCHER  ▼.  HAMLET. 

S7I.  2  (XI,  40).    Removal  of  cause  bj  firm. 

Approved  in  Blackburn  v.  Blackburn,  142  Fed.  903,  action  not 
able  under  Act  1888,  §  2,  cL  2,  where  there  is  no  separable  eont 
unless  all  defendants  are  nonresidents  and  join  in  removal  petitioa 

116  U.  S.  410418,  29  L.  671,  EUREKA  ETC.  CANAL  CO.  t.  SUF 
COURT  OF  YUBA  COUNTY. 

S7I.  2  (XI,  40).  Contempt — Service  on  attomej  for  eorporatio 
Approved  in  Christensen  Eng.  Co.  ▼.  Westinghouse  Air-Brake  C 
Fed.  778,  68  C.  C.  A.  476,  upholding  sufficiency  of  service  of  no 
application  for  attachment  for  contempt  for  violation  of  injunctioi 
to  defendant's  solicitors  and  mailed  to  defendant  and  returned  1 
''Refused.'' 

116  U.  8.  418-423,  39  L.  669,  O'REILLY  t.  CAMPBELL. 

Syl.  2  (XI,  41).     Mining  contest  appeal — Objection  of  alienage 
Approved  in  Matlock  v.  Stone,  77  Ark.  200,  91  8.  W.  555,  limi 

cannot  be  first  raised  on  appeal  of  action  on  adverse  to  applieati 

patent  to  mining  claim. 

Svl.  4  (XI,  41).     Mines — Discovery  and  development  as  eleme: 
Approved  in  Creede  etc.  Milling  Co.  v.  Uinta  Tunnel  etc.  Co.. 
S.  349,  49  L.  509,  25  Sup.  Ct.  266,  discovery  of  vein  or  lode  befor 
stops  are  taken  to  perfect  location  is  not  required  by  Rev.  St.,  § 

Syl.  5  (XI,  41).     Mines — ^Location  of  vein  by  notice. 
Cited  in  dissenting  opinion  in  LUy  Min.  Co.  v.  Kellogg,  27  Uta 
74  Pac.  522,  arguendo, 

116  U.  S.  427  435,  29  L.  681,  COFFEY  v.  UNITED  STATES. 

Syl.  4  (XI,  42).  Internal  revenue — Information — PkLrtienh 
fmud. 

Approved  in  United  States  v.  Manufacturing  Apparatus  etc  C 
tVi.  476,  information  for  forfeiture  of  oleomargarine  plant  und 
1886,  S  IT,  is  sufficient  if  charging  in  sUtutory  language  that  d 
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was  manufacturing  oleomargarine  and  attempted  to  defraud  government 
of  tax  on  oleomargarine  produced  hj  it. 

116  U.  a  436-445,  29  L.  684,  COFFEY  ▼.  UNITED  STATES. 
ByL  4  (XI,  42).  Bevenue^ — Acquittal  bars  forfeiture. 
Approved  in  United  States  7,  Bonaldson-Shulz  Co.,  142  Fed.  301,  ac- 
quittal for  obatnicting  navigable  stream  bars  suit  to  compel  removal  of 
obatniction;  United  States  v,  Seattle  Brewing  etc.  Co,,  135  Fed,  598,  599, 
acquittal  of  tranaporting  casks  containing  bottled  beer  fnlselj  marked  as 
containing  soda  water  ia  bar  to  action  for  forfeiture  and  penalty  imposed 
by  Rev.  St.,  §  3449;  United  States  v.  Lot  of  Precious  Stones,  134  Fed, 
63,  68  C.  C.  A.  1,  where  importer  and  wife  indicted  for  fraudulent  im- 
portation, acquittal  of  former  is  bar  as  to  him,  but  nolle  prosequi  of 
latter,  is  not  bar  to  forfeiture  proceedings  against  wife;  State  v.  Cobb, 
123  Iowa,  628,  99  N.  W.  300,  acquittal  of  violation  of  statute  prohibiting 
illegal  keeping  of  liquor  for  sale  bars  proceedings  to  condemn  liquor; 
People  V,  Albera,  137  Mich.  685,  100  N.  W.  910,  where  defendant  ac- 
quitted of  bribery  in  pursuance  of  conspiracy  to  obtain  particular  action 
by  city  council,  jurors  drawn  on  Bubsequent  indictment  of  defendant  for 
false  swearing  on  previous  prosecution  not  biased,  though  they  had  sat 
MX  trial  of  other  councilman  and  convicted  him.  See  103  Am.  St,  Eep.  21, 
26,  note. 

Biatinguiahed  in  United  States  Fidelity  etc.  Co.  v.  United  States,  150 
Fed,  554,  conviction  of  Indian  agent  for  malfeasance  in  office  no  bar  to 
tuit  on  bond ;  United  States  v.  Donaldson-Shultz  Co.,  148  Fed.  583,  584, 
585,  acquittal  of  violation  of  Act  1999,  |  10,  for  obatnicting  navigable 
stream  not  bar  to  equity  suit  to  compel  removal  of  obstruction  j  State  v. 
Vandemarkj  77  Conn.  204,  58  Atl.  717,  acquittal  on  prosecution  for  con- 
ftpiraey  to  assault,  in  which  defendant  testified  as  to  hia  whereabouts, 
guilt  turning  on  such  question,  is  no  bar  to  prosecution  for  perjury  in 
giving  such  testimony;  State  v.  Corron,  73  N.  H.  448,  62  Atl.  1047» 
acquittal  of  liquor  dealer  of  violation  of  liquor  law  is  not  res  ad  judicata 
of  action  for  breach  of  bond. 

116  U.  8,  446-461,  29  L.  691,  WALLING  v.  MICHIGAN. 

Syl,  1  (XI,  43).     Taxing  liquor  sales  by  nonresidents. 

Approved  in  Sloman  v.  William  D.  C,  Moebs  Co.,  139  Mich.  337,  102  N. 
W.  856,  following  rule;  Bacon  v.  Locke,  42  Wash.  217,  83  Pac.  722,  hold- 
ing void  laws  1905,  pp.  372,  373,  taxing  peddlers. 

Byl.  4  (XI,  44).  Commerce— Nonaction  by  Congress, 
Approved  in  dissenting  opinion  in  Cox  v.  Texas,  202  V.  8.  452,  50  L, 
1102,  26  Sup,  Ct.  671,  majority  upholding  Tei.  Rev.  Civ.  St.,  art.  5060,  et 
•eq,,  taxing  liquor  dealers  and  exempting  wines  produced  from  domestic 
grapes  while  in  bands  of  manufacturers;  dissenting  opinion  jn  Pabst 
Brewing  Co.  v.  Crenahaw,  198  U.  S.  44,  49  L.  936,  25  Sup,  Ct.  652, 
majority  npbokling  state  statute  imposing  inspection  fee  on  beer  shipped 
from  other  states. 
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Distinguished  in  Ck>x  ▼.  Texas,  202  U.  8.  451,  50  L.  1101,  26  8a] 
671,  upholding  Tex.  Bot.  Civ.  St  1895,  art.  5060,  et  soq.,  taxing  1 
dealers  and  exempting  wines  produced  from  domestic  grapes  «hi 
hands  of  manufacturer. 

116  U.  8.  491-499,  29  L.  703,  DUNPHY  t.  BYAN. 

Syl.  2  (XI,  48).    Statute  of  frauds — Contract  onenforeeable. 

Approved  in  Jones  ▼.  Patrick,  140  Fed.  405,  Terbal  agreement  1 
operate  in  finding  purchaser  at  advanced  price  for  mine  on  whic 
f  endant  held  option  and  to  share  in  profits  is  not  within  statute  of  f  i 

SyL  4  (XI,  48).    Assumpsit— Payment  under  oral  eontiaet. 
See  102  Am.  St.  Bep.  236,  note. 

(XI,  47.)  Miscellaneous.  Cited  in  Stevens  ▼.  McChrystal,  150 
88,  where  application  for  mining  claim  contested  and  later  eontes 
missed  under  agreement  of  applicant  to  oonvej  elaim  to  eontesta 
payment  of  sum  after  procurement  of  patent,  no  trust  created. 

116  U.  8.  517-529,  29  L.  715,  COE  t.  EBBOL. 

Syl.  1  (XI,  49).    Scope  of  state's  jurisdiction. 

Approved  in  State  v.  Fidelity  etc  Co.,  35  Tex.  GIt.  217,  80  1 
546,  following  rule. 

SyL  2  (XI,  49).    Tax  on  nonresident's  personalty. 

Approved  in  State  ▼.  Fidelity  etc  Co.,  35  Tex.  Civ.  232,  80  8.  W 
following  rule;  Carstairs  v.  Cochran,  193  U.  8.  16,  48  L.  597,  24 
Ct.  318,  upholding  Maryland  statute  taxing  liquors  in  bonded  wareli 
and  requiring  warehouseman  to  pay  taxes  and  giving  him  lien  on 
.  erty  therefor;  Buck  v.  Beach,  164  Ind.  50,  108  Am.  St.  Bcp.  272. 
£.  968,  applying  rule  to  taxation  of  notes;  Commonwealth  v.  Unioi 
Transit  Co.,  118  Ky.  141,  80  S.  W.  492,  upholding  Ky.  St.  1903.  § 
taxing  personalty  of  domestic  corporation,  as  to  corporation  owninf 
outside  of  state,  though  corporation  owning  cars  in  use  out  of  state 
taxed  therewith  in  state;  Nathan  v.  Spokane  Co.,  35  Wash.  33,  76 
523,  65  L.  R.  A.  336,  determining  validity  of  Laws  1899,  p.  295. 
relating  to  taxation  of  goods  brought  into  any  county  after  March  ! 
each  year  to  be  sold  without  intention  of  engaging  in  permanent  tni« 

Distiniruishcd  in  Union  etc.  Transit  Co.  v.  Kentucky,  199  U.  8.  2( 
L.  154,  20  Sup.  Ct.  36,  due  process  is  denied  Kentucky  corporation  I 
assessed  under  Ky.  St.,  §  4020,  on  rolling  stock  permanently  locat» 
used  in  other  states. 

Syl.  4  (XI,  49).     Commerce — State  tax  on  exports. 

Approved  in  United  States  v.  Geddes,  131  Fed.  453.  454.  65  C. 
320.  holding  road  operated  wholly  in  state  and  connecting  with  inte 
road  not  engaged  in  interstate  traffic  under  safety  appliance  act 
it    rtH^uired   soi^arate   bill   of   lading    for   through    freight;    Menrl 
Transf.  Co.  v.  Board  of  Review,  12S  Iowa,  740,  105  N.  W.  213, 
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cliandise  of  Bonresident  sellers  consigned  to  warehouseman  fn  state  and 
stored  to  await  future  delivery  on  sales,  is  assessable  by  local  authorities; 
Ames  V.  Kirby,  71  N.  J.  L.  446,  59  AtL  560,  holding  anti-poolroom  statute 
violated  by  keeping  resort  for  betting  by  telegraph  witb  persons  outside 
of  state;  American  Steel  etc.  Co,  v.  Speed,  110  Tenn.  546,  100  Am.  St. 
Kep*  814,  75  S.  W,  1042,  upholding  state  tax  on  goods  shipped  from  out- 
side state  and  held  in  storage  to  await  later  sales.  See  93  Am.  St.  Bep. 
620^  note. 

Distingmsbed  in  United  States  v.  Great  Northern  Hy.  Co.,  145  Fed. 
439,  act  of  1893 J  as  amend ed,  requiring  automatic  couplers  on  cars  of 
interstate  carriers^  applies  to  cars  of  interstate  railroad  at  all  times  while 
in  use  on  the  roadj  Gulf  etc.  By.  Co.  v.  State,  97  Tex,  286,  78  S.  W, 
499,  construing  shipment  of  grain  from  outside  state  as  being  within 
jurisdiction  of  state  railroad  commission. 

SyL  5   (XI,  50).    State  tax' on  goods  for  export. 

Approved  io  Delaware  etc.  B.  B.  Co.  v.  Pennsylvania,  198  IT.  B.  352, 
49  L.  1081,  25  Sup*  Ct.  669,  including  in  appraisement  of  capital  Btock  of 
corporation  for  purpose*  of  local  taxation,  value  of  coal  mined  in  state 
situated  in  another  state  and  there  awaiting  sale,  illegal;  Johnson  t. 
Southern  Pac.  Co.,  196  U,  8.  22,  49  L.  371,  25  Sup.  Ct.  158,  dining  car  in 
constant  use  is,  while  waiting  for  train  to  be  made  up  for  interstate  trip, 
within  automatic  coupler  act  of  1893. 

116  U.  S.  529-538,  29  L.  712,  IRON  SILVEB  MIN.  CO.  ▼.  CHEESKAN. 

Syl.  3   (XI,%51).     Mines— Vein  defined. 

Approved  in  Grand  Central  Min,  Co.  v.  Mammoth  Min.  Co.,  29  Utah, 
574,  582,  83  Pac.  676,  679,  following  rule. 

116  U.  S.  550-566,  29  L.  729,  BARBY  ▼.  EDMUNDS. 

SyL  3  (XI,  63).     Challenging  federal  jurisdiction. 

Approved  in  Gaddie  v.  Mann,  147  Fed.  959,  defendant  challenging 
jurisdiction  alleging  chauge  of  complainant's  domicile  must  show  res- 
idence in  new  locality  and  intention  to  remain j  McCarthy  v,  American 
Thread  Co.,  143  Fed.  680,  circuit  court  will  not  require  payment  of 
costs  by  plaintiff  recovering  less  than  $500,  unless  jurisdictional  aver- 
ment of  amount  in  declaration  was  merely  colorable;  Pennsylvania  Co. 
V.  Bay,  138  Fed.  205,  uphoWiog  jurisdiction  over  bilJ  to  enjoin  ticket- 
scalping,  where  business  alleged  to  be  worth  over  $5,000,  though  an* 
iwer  alleged  amount  less  than  $2,000. 

Syl.  4  (XI,  53).     Amount  in  controversy — Demand. 

Approved  in  Spaulding  v.  Evenson,  149  Fed,  916,  upholding  jurisdic* 
tton  where  bill  to  restrain  interference  with  business  alleges  value  in 
dispute,  exclusive  of  interest  and  costs,  exceeds  $25,000,  and  that  de- 
fendant's acts  have  caused  damage  in  more  than  such  sum;  Barber  v* 
Boston  etc.  Co.,  145  Fed.  52,  action  in  case  for  $2,000  dnmages  for 
jiegligencd    sot    removable|    though    actual    damages    alleged    to    b« 


116  U.  S.  599605,  29  L.  740,  MING  v.  WOODPOLK, 

Byh  1  (XI f  50).    Elcmenti  of  action  of  deceit. 

Approved  ia  Pittsburgh  etc.  Trust  Co.  v.  Nortbern  etc.  Ins.  Co., 
14S  Fed.  675,  statemeuts  furDislied  by  officers  of  insurance  company 
in  negfotiations  for  anle  of  its  buBlness,  tbougb  incorrect^  do  not  nup- 
port  action  for  deceit  where  thej  were  prepared  by  employees  for 
company'!  own  use;  Kimber  v.  Young,  137  Fed.  747,  748,  70  C.  C.  A, 
178,  applying  rule  where  on  sale  of  corporate  bonds  defendant  said  he 
Tinew  bonds  good  and  would  be  paid  and  that  they  were  preferred 
securities;  Stratton's  IndepcDcIence  v.  Dines,  135  Fed.  458,  68  C.  C.  A. 
16  Ip  where  defendant  sold  mine  to  plaintiif  for  its  stock  and  then 
-contracted  with  another  for  sale  of  stock  on  commission,  profit  made 
by  defendant  on  sale  of  stock  is  not  basis  for  action  for  deceit  in 
fiaie  of  mine  J  Lynch  v.  United  States,  13  Okl.  153,  73  Pac.  1099,  where 
homesteader  made  final  proof  and  paid  government  highest  price  at 
which  land  could  be  sold,  United  States  cannot  sue  to  cancel  patent 
t bough  patentee  committed  perjury  in  obtaining  title, 

116  U-  B.  609-615,  29  K  742,  JONES  ^.  SIMPSON. 

SyL  3  (XI,  60)*     Fraudulent  con v cyan ce^-Ven dee 's  bad  faith. 

Approved  in  United  States  v.  Detroit  Timber  etc.  Co.,  200  U,  8.  332, 
50  L*  503,  26  Sup,  Ct.  282,  purchaser  of  lumber  company 'a  property 
is  not  chargeable  with  wrongful  character,  aa  against  government,  of 
conveyances  ©f  atanding  timber,  which  might  have  been  gained  by 
investigation  of  books  and  papers  of  company  turned  over  as  evidence 
of  titles;  Reed  v.  Munn,  148  Fed,  756,  determining  effect  of  notice  of 
outstanding  equitable  interest  on  title  of  purchaser;  United  States  v, 
Detroit  Timber  etc.  Co.,  131  Fed.  674,  where  vendor  presents  con- 
veyances to  himself  prima  facie  valid  and  assures  purchaser  that  title 
under  them  is  perfect,  purchaser  need  not  investigate  further;  Floyd- 
Jones  V.  Anderson,  3D  Mont.  362 ,  76  Fac.  755,  where  member  of  build- 
ing and  loan  association  has  made  full  settlement  and  withdrawn 
therefrom,  such  settlement  and  withdrawal  cannot  be  set  aside  by 
flociety  without  showing  fraud. 

116  U.  B.  616-641,  29  L.  746,  BOYD  t.  UNITED  8TATE3. 
Syl,  1  (XI,  60).  Proof  of  allegations  by  private  papers. 
Distinguished  in  Lawrence  v.  State,  103  Md.  34,  35,  37,  63  Atl.  103, 
104,  in  prosecution  for  false  pretenses,  on  issue  as  to  worth  of  paper  pur- 
porting to  be  certifiLate  of  deposit  issued  by  trust  company,  certificate  of 
deposit  book  seized  by  officers  is  admissible;  State  r.  Krinski,  78  Vt. 
165,  62  Atl.  37,  on  prosecution  for  keeping  liquor  without  license, 
liquors  illegally  seized  are  admissible;  State  v.  Royce,  38  Wash.  116, 
117,  80  Pac.  270,  iu  burglary  prosGcution  pawn  ticket  for  typewriter 
stolen  at  time  of  burglary  ii  admiaaibie^  though  taken  from  defeudanfe 
by  police. 
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116  U.  8.  616-641         Notes  on  U.  &  Beporte. 

87I.  2  (XI,  60).    Seizare  of  private  papers. 

Approved  in  Hale  v.  Henkel,  201  U.  8.  71,  73,  76,  50  L.  664, 
666,  26  8ap.  Ct.  370,  determining  right  of  officer  of  corporation 
fuse  to  prodace  books  before  grand  jury  investigating  violati< 
anti-truBt  law;  Ballmann  v.  Fagin,  200  U.  8.  195,  50  L.  437,  26 
Ct.  212,  apholding  privilege  of  witness  where  cash-book  sougk 
grand  jury  investigating  criminal  liability  of  national  bank  emp 
for  disappearance  of  cash  might  disclose  owner's  liability  for  rui 
backet-shop;  Edelstein  v.  United  States,  149  Fed.  642,  false  oath 
ishable  ander  Bankr.  Act,  S  29,  inclades  examination  of  bankruf 
fore  referee  on  examination  of  specifications  filed  against  disch 
United  States  v.  Praeger,  149  Fed.  483,  484,  refusal  of  witness  fa 
conrt-martial  to  answer  questions  on  advice  of  counsel  that  ai 
might  subject  him  to  prosecution  is  not  violation  of  Comp.  8L 
p.  969;  United  States  v.  Collins,  145  Fed.  711,  claim  of  privileg 
failure  to  produce  books  as  required  by  subpoena  insufficient 
based  solely  on  statement  of  claimant  that  books  will  tend  t 
criminate  him  and  that  he  has  not  been  sworn  as  witness;  Sta 
Sheridan,  121  Iowa,  167,  96  N.  W.  731,  article  obtained  by  sear 
defendant's  house  under  search-warrant  issued  without  legal  aatb 
is  inadmissible  against  him;  Woods  v.  Cottrell,  55  W.  Ya.  481 
Am.  St.  Bep.  1004,  47  8.  £.  277,  65  L.  B.  A.  616,  justice  is 
warrant  for  arrest  of  one  for  keeping  slot  machine  as  gaming  1 
and  to  seize  same,  and  who  binds  over  accused  to  appear  before 
inal  court,  and  orders  constable  to  turn  over  machine  to  clerk  of  1 
court,  acts  within  jurisdiction;  dissenting  opinion  in  In  rt  "h 
138  Mich.  328,  110  Am.  8t.  Bep.  315,  101  N.  W.  598,  69  L.  B.  A 
majority  holding  president  of  corporation  subpoenaed  by  grand 
investigating  bribery  of  city  officials  in  contract  between  cit; 
corporation  cannot  refuse  to  produce  books  where  he  was  not 
nected  with  corporation  at  time  of  contract.  See  notes,  101  An 
Rep.  329,  330,  and  98  Am.  St.  Rep.  687. 

Distinguished  in  In  re  Moser,  138  Mich.  313,  110  Am.  St.  Bop 
101  N.  W.  592,  69  L.  R.  A.  900,  president  of  corporation  subpoenas 
grand  jury  investigating  bribery  of  officials  in  contract  between 
and  corporation  cannot  refuse  to  produce  books  where  he  wii 
member  of  corporation  at  time  of  contract;  State  v.  Strait,  94  ! 
388,  389,  102  N.  W.  913,  914,  where  private  banker  accused  c 
ceiving  deposits  when  bank  insolvent,  bis  trustee  in  bankruptci 
books  are  examinable  before  grand  jury  on  investigation  of  a 
of  bank;  State  v.  MacQueen,  69  N.  J.  L.  527,  55  Atl.  1008,  argu 

Syl.  3  (XI,  62).    Nonproduction  of  papers  as  proof. 

Approved  in  United  States  v.  Armour,  142  Fed.  825,  one  appe 
before  corporation  commissioner  at  his  request  and  gives  testimo: 
produces  documents,  though  not  subpoenaed,  is  exempt  from  prosM 
for  violation  of  antitrust  law;  In  re  Hale,  139  Fed.  502.  sob] 
eommanding  officers  of  corporation  supposed  to  have  violated 
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trust  law  to  appear  before  grand  jury  and  to  bring  all  corporation 'a 
books  and  papers,  is  voidj  Roaenberger  v.  Harris,  136  Fed.  1003^ 
Eev,  St.^  §  3929,  relating  to  fraud  orders,  does  not  authorize  Post- 
master General  to  Issite  such  order  against  mail  order  liquor  business ^ 
though  seller  guilty  of  false  statpmcnt  in  advertisement  as  to  age 
of  liquors;  In  re  Hess,  134  ¥ed.  111,  bankrupt  cannot  be  compelled 
to  produce  books  of  account  for  examination  where  they  might  tend 
to  incriminate  him;  dissenting  opinion  in  In  re  Conrades,  112  Mo. 
A  pp.  47,  85  9,  W,  159,  majority  upholding  order  of  municipal  assembly 
requiring  production  of  books  of  corporation  in  aid  of  investigations 
as  to  evasion  of  taxes  by  corporation^  where  privilege  of  witness  not 
raised  before  assembly;  In  re  Briggs,  135  N.  C.  134,  135,  136,  47  S.  E. 
40S,  upholding  Code,  §  1215,  providing  witness  in  gambling  case  not 
excused  from  testifying  as  to  his  own  gambling;  State  v.  Murphy, 
128  Wis.  207,  107  li.  W.  472^  determining  right  of  alderman  accused 
of  accepting  bribe  to  immunity  from  prosecution  because  he  had  testi- 
fied before  grand  jury. 

Distinguished  in  Gruberg  v.  United  States.  145  Fed.  87,  88,  89,  on 
prosecution  of  partners  for  conspiracy  to  enter  imported  goods  at 
less  than  true  value,  refusal  to  charge  tbat  refusal  of  defendants  to 
produce  invoice  on  notice  by  United  States  not  reversible  error, 

8yl.  4  (Xlf  62).    Fourth  and  flftb  amendments  related. 

Approved  in  Hale  v.  Henkel,  201  U.  S.  82,  50  L.  669,  26  Sup.  Ct. 
370,  determining  right  of  officer  of  corporation  to  refuse  to  produce 
books  before  grand  jury  investigating  violation  of  anti-trust  law; 
Interstate  Commerce  Commission  v.  Baird,  194  U.  S.  45,  48  L.  869, 
24  Sup»  Ct.  663,  upholding  compulsory  production  of  documents  in 
proceeding  before  commerce  commission  alleging  violation  by  rail- 
road of  Commerce  Act  of  1887* 

Syl.  5  (XI,  62).     Forfeitures  are  criminal  proceedings. 

Approved  in  United  States  v.  Lot  of  Precious  Stones,  134  Fed.  63, 
68  C.  C.  A.  1,  acquittal  of  husband  of  friiudulent  importation  is  bar 
but  nolle  prosequi  of  information  against  wife  is  not  bar  to  forfeiture 
proceedings;  United  States  v.  One  Black  Horse,  129  Fed.  169,  vehicle 
owned  and  let  by  liveryman  and  used  wholly  within  United  States 
for  purpose  of  transporting  illegally  imported  liquor  was  forfeitable 
under  Eev*  St.,  §§  3061-3063,  though  owner  had  no  knowledge  of  use; 
Ex  parte  Munn,  140  Fed,  783,  arguendo. 

Distinguished  in  United  States  v.  Donaldson-Sbultz  Co.,  148  Fed. 
684,  585,  acquittal  of  obstructing  navigable  stream  does  not  bar  suit 
to  compel  removal  of  obstruction^  United  States  v.  Hung  Chang,  134 
Fed.  25,  67  C.  C.  A.  93,  Chinese  deportation  proceedings  are  civil, 
and  defendant's  statements  to  arresting  oflicer  are  admissible  against 
him  J  Whitlow  v,  Nashville  etc.  Ey.  Co,,  114  Tenn,  354,  84  S.  W.  620, 
Code  Ala.  1896,  §  27,  providing  for  action  by  personal  representative 
for  injuries  to  employee  resulting  in  death,  is  not  final  so  as  to  pre* 
^ent  court!  of  other  atatea  from  entertaining  action  tbereoo. 
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perttfig  to  train  dispatcber  movement  of  trainB  reaulting  In  death  of  fire- 
man is  negligence  of  feUow-servaiit 

Syl.  4  (XT,  66).     Master's  dutj— Safe  place  and  appliances. 

Approved  in  Southern  Pac.  Co.  v.  Hitzer,  135  Fed.  284,  68  C.  C  A. 
26,  determining  degree  of  care  required  of  railroad  in  neleclion  of 
aervanta;  Cbambera  v,  American  Tin  Plate  Co.^  129  Fed.  564,  64  C. 
C,  A,  129,  building  contractor  employing  boss  carpenter  to  erect 
Bcaffolding  for  brickJayera  is  liable  for  injuries  to  latter  due  to  negli- 
gent construction  J  Illinoia  Central  K  E.  Co.  t.  Langan,  116  Ky.  321, 
76  8,  W.  32,  master  is  liable  for  injaries  to  servant  while  unloading 
steel  by  reason  of  failure  to  provide  sufEcient  number  of  men  to  do 
work;  McDonald  v.  Michigan  etc.  B.  R.  Co.,  132  Mich.  377,  379, 
102  Am.  St,  Eep.  426,  93  N,  W.  1043,  holding  railroad  liable  to  con- 
ductor for  injuries  caused  by  defective  brake  chain  where  conductor 
had  tried  brakes  before  starting  but  chain  broke  after  inspection  by 
inspector;  Neeley  v.  Southwestern  etc.  Oil  Co.,  13  Okl.  373,  75  Pac. 
543,  64  L«  K.  A^  145|  holding  master  liable  for  injuries  to  employee 
working  in  cotton-oil  miU;  Merrill  w  Oregon  etc.  B.  C^.,  29  Utah,  278, 
110  Am.  St.  Rep.  695,  81  Pac.  88,  holding  master  liable  for  death  of 
car-repairer  by  kicking  string  of  cars  against  cars  between  which  de- 
ceased was  working  because  of  failure  of  master  to  establish  and  enforce 
rules  for  safety  of  servants;  Norfolk  etc.  Ry.  Co.  v.  Wade,  102  Va.  143, 
45  S,  E.  916,  holding  railroad  liable  for  injuries  to  servant  caused  by 
hidden  defect  in  handle  of  handcar;  Richards  v.  Iron  Works,  56  W.  Va. 
522,  49  8.  E.  442^  holding  master  liable  for  injuries  to  servant  caused 
by  negligent  construction  of  scafTolding  by  master  or  his  foreman.  See 
98  Ana.  St.  Rep.  301,  note. 

Distinguished  in  Floyd  v.  Colorado  etc.  Iron  Co.,  18  Colo,  App.  156, 
70  Pac.  453,  where  superintendent  told  plainti^  he  would  send  A  with 
tackle  to  replace  machinery  and  order  plaiotiff  to  help  A,  plaintiff 
assumed  risk  by  proceeding  with  work  without  tackle  on  A'b  suggestion. 

Syl.  9  (XI,  70).     Servant  failing  to  use  ordinary  care. 

Approved  in  Bell  Telephone  Co.  v.  Detharding,  149  Fed.  374,  telephone 
company  not  liable  for  death  of  "trouble  finder"  killed,  while  investi- 
gating trouble,  by  shock  due  to  crossing  of  electric  light  and  telephont 
wirea; 

116  U.  S.  6G1-664,  29  L.  763,  PRESTON  v.  MANARD. 

Syl.  1   (XI,  70).     Patents— Prior  art. 

Approved  in  Bullock  Elec.  Mfg.  Co.  v.  General  Elec.  Co.,  149  Fed.  418, 
holding  void  Reist  patent  No.  508^637^  for  improvement  in  axmaturt 
eorea. 


117  U.  S.  1-34  Notes  on  U.  &  Beporta. 

116  U.  S.  665-671,  29  L.  770,  VICKSBUEG  ETC.  B.  S.  ▼.  DEN 

87I.  1  (XI,  70).    Follow  state  deeisions. 

Approved  in  Colombia  Ave.  Say.  Fund  ete.  Co.  t.  Dawson,  1 
166,  upholding  citj  contract  to  pay  stated  sum  semi-annnallj  as 
rentals  for  term  for  water  furnished  for  fire  purposea. 

S7I.  2  (XI,  71).    Tax  exemption  not  presumed. 

Approved  in  New  York  v.  State  Board  of  Tax  Commrs.,  199  T 
41,  50  L.  75,  77,  25  Sup.  Ct  715,  special  franchise  tax  imposed  I 
Laws  1899,  c.  712,  does  not  impair  contract  hj  which  street 
franchise  granted  in  consideration  of  annual  pajment  of  percei 
earnings.    See  105  Am.  St.  Bep.  698,  702,  note. 

SjL  4  (XI,  72).    Tax  exemption — Omissions  of  assessor. 

Approved  in  Adams  v.  Kujkendall,  83  Miss.  595,  35  So.  835,  i 
eitj  tax  officers  acting  under  charter  power  to  levy  city  taxes  < 
erty  in  limits  omitted  property  from  rolls  under  belief  that  it 
empt  does  not  prevent  state  revenue  agent  from  taxing  such  pro 
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117  V,  S.  134,  29  L.  791,  EXPBESS  CASEa 
SjL  2  (XI,  75).    Bailroad  need  not  carry  express. 
Approved  in  Donovan  v.  Pennsylvania  Co.,  199  U.  8.  298,  29 

201,  26  Sup.  Ct.  91,  railroad  making  arrangements  with  tran^i 
panv  to  furnish  at  stations  vehicles  for  accommodation  of  pn 
may  e:xcluile  other  hackmen  from  depot;  LfOuisvUIe  etc.  R.  R 
West  Coast  Naval  etc  Co.,  198  U.  S.  499,  49  L,  1141.  25  Sup. 
wharf  in  harbor  at  foot  of  city  street  built  by  railroad  un 
authority  for  transporting  freight  by  such  carriers  as  it  mitrht 
not  public  wharf,  whose  use  can  be  demamled  by  others  for  u!<e 
ves.<els;  Chicago  etc.  By.  Co.  v.  Hamler,  215  HI.  530.  106  Am, 
1S7.  74  X.  E.  706,  upholding  contract  between  sleeping-car  < 
a|id  porter  releasing  railroad  using  cars  from  injury  to  him  whil 
in^  over  lines;  United  States  Express  Co.  v.  State,  164  luii.  21t 
E.  106.  upholding  statute  requiring  express  companies  to  deliv^ 
a^es  to  consignee  to  whom  directed  in  cities  of  certain  p-op 
liovUUng  V.  Gallagher,  72  X.  H.  381,  391,  57  AtL  227.  232.  6 
A.  SIl.  where  railroad  granting  exclusive  privilege  to  transfer  < 
of  soliciting  baggage  on  depot  grounds,  other  teamsters  may  be  < 
thervfrv>m. 

SyL  3    vXI.  76\     Courts — Arrangements  for  business   interr 

Approved  in  Interstate  C.  Com.  v.  Southern  Pac.  Co.,   132   F 

rule  adopted  by  agn*emeat  of  railroads  by  which  through  rates  oa 
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rates  is  conditioned  on  reservation  of  initial  carrier  of  power  to  route 
«ver  eoasecting  lines^  is  traffic  pool  within  Commerce  Act,  |  5;  Norfolk 
«tc.  B.  E.  Co,  T.  ComniOBwealth,  103  Va.  296,  49  S.  E.  41,  upholding  cor- 
poration commiaaion'e  authority  to  regulate  charges  of  company  con- 
4iieting  awitch  line  &nd  handling  es^rs  thereon  for  placing  cars  on  acalea, 

117  U,  B.  34-51,  29  U  785,  PICKAED  v.  PULLMAN  ETC.  CAB  CO. 

Syl  1  (XI,  77).    Commerce — Tax  on  leased  cara^ 

Approved  in  Kirren  v.  Virginia-Cftrolina  Chemical  Co.,  145  Fed.  293, 
eorporatson  of  another  atate  a  hipping  goods  to  Bouth  Carolina  vendee  on 
order  taken  bj  loeal  agent  subject  to  its  approval  may  recover  price 
though  it  has  not  complied  with  South  Carolina  laws;  Murphy  v.  Wheat- 
ley,  100  Md.  365,  59  AtL  706,  fact  that  Laws  1892,  p.  156,  imposing 
double  liability  on  sto(^kboldera,  is  by  page  153  made  applicable  to 
foreign  corporations,  does  nol  afTect  its  validity  aa  to  domestic  corpora- 
tions; Attorney  General  v.  Electric  etc*  Battery  Co»,  188  Mass*  240,  74 
N.  E,  467,  upholding  act  of  1903,  requiring  foreign  corporations  to  file 
yearly  certificate  of  certain  facts  and  to  pay  exciae  tax  on  capital  atock, 
&B  applied  to  corporation  doing  interstate  business  but  maintaining  ol&ca 
in  state. 

117  U.  8.  52-71,  29  L.  805,  HAGOOD  v.  SOUTHEBN. 

Syl.  2  (XI,  78).    States--Suit  against  ofi&cer. 

Approved  in  De  Laittre  v.  Board  of  Commrs*,  149  Fed.  802^  deciaion 
of  Oregon  eommiaaionera  for  sale  of  school  lands  as  to  who  is  entitled 
to  patent,  prior  to  ita  issuance,  is  not  reviewable  by  court;  Smith  v. 
Alexander,  146  Fed.  108,  refusing  preliminary  injunction  in  suit  against 
vtate  commissioneri  to  secure  enforcement  of  contract  between  state  and 
eomplainant  according  to  latter 'a  interpretation,  correctoesa  of  which 
ii  denied  by  defeodaiita;  State  r*  Mortensen,  69  Neb.  385,  95  N*  W, 
834,  denying  mandamus  to  compel  board  of  public  lands  to  perform 
eontract  for  leasing  of  convict  labor;  Buchanan  v.  State  Treasurer, 
63  8.  C.  420,  47  B,  E.  686,  denying  mandamus  to  compel  comptroller 
general  to  issue  circuit  judge  *8  salary  warraot,  where  there  is  no  statute 
fixing  salary  and  no  appropriation  made  therefor.  See  103  Am.  St. 
Bep.  834,  837,  841,  note. 

Distinguished  m  Grabatn  v.  Folaom,  200  U.  8,  255,  50  L,  469,  26  Sup. 
Ct.  245,  mandamus  to  compel  county  auditor  and  treasurer  to  levy  tax 
to  pay  judgment  on  township  bonds  la  not  suit  against  atate. 

Syl  3  (Klf  80).    Political  obligations  and  peraonal  rightly 
Sea  108  Am.  St.  Bep.  837^  note. 

117  U.  8*  72-96,  29  L.  821,  WEIGHT  ▼.  KENTUCKY  ETC.  BY,  00, 
SyL  3  (XI,  SO).    Director's  interest  aniagonistie  to  corporation. 
Approved  in  Young  v.  City  of  Mankato,  97  Minn.  6,  105  N.  W.  970, 

8  I4.  B,  A.   (N.  8.)    849,  freeholders  appointed  to  draft  oi^  charter 
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cannot  employ  and  agree  to  paj  one  of  members  as  attomej  to  pre- 
pare charter. 

117  U.  8.  96122,  29  L.  811,  LEATHER  MANUFACTUEINa  BANK  v. 
MORGAN. 

ByL  2  (XI,  80).     Estoppel — Failure  to  examine  bankbook. 

ApproTed  in  8canlon-Gip8on  Lumber  Co.  ▼.  Germania  Bank,  90  Minn. 
486,  97  N.  W.  383,  applying  principle  where  passbook  showed  account 
of  checks  collected  through  clearing-house. 

87L  3  (XI,  81).    Estoppel — Intent  to  mislead  unnecessary. 

Approved  in  United  8tates  v.  Martingale,  146  Fed.  294,  upholding 
indictment  against  national  bank  officer  for  misapplication  of  funds  by 
drawing  checks  when  he  had  no  funds ;  Manhattan  Web.  Co.  v.  Aquidneck 
Nat  Bank,  133  Fed.  78,  where  bank  holding  personal  note  of  corpora- 
tion's treasurer  received  corporation's  check  with  directions  to  apply 
on  note,  which  it  did  without  inquiry,  corporation  may  recover  money 
though  no  demand  made  for  four  years  and  entry  made  on  passbook; 
Hennessy  Bros.  etc.  Co.  v.  Memphis  Nat.  Bank,  129  Fed.  560,  64  C.  C. 
A.  125,  where  corporation  doing  business  in  another  state  through  local 
ofileer,  who  opened  account  at  bank,  and  on  account  being  overdrawn 
gave  corporation's  demand  note  and  amount  credited  on  passbook,  cor- 
poration is  liable  on  note. 

ByL  4  (il,  81).    Forgery  of  bank  check — Depositor's  recovery. 

Approved  in  Commercial  Nat.  Bank  v.  Nacogdoches  etc.  Co.,  133  Fed. 
504,  66  C.  C.  A.  375,  where  plaintiff  received  warehouse  receipts  purport- 
ing to  be  issued  by  defendant,  as  collateral,  and  wrote  to  defendant 
saying  it  had  accepted  receipts,  but  latter  did  not  reply  until  borrower 
failed,  defendant  liable  for  loss  where  receipts  were  forgeries;  Mer- 
chants' Nat.  Bank  v.  Nichols,  223  111.  52,  79  N.  E.  41,  foreign  corpora- 
tion opening  local  office  whose  local  agent  opens  bank  account  and  makes 
overdrafts  may  deny  liability  though  it  did  not  examine  passbooks. 

8yl.  5  (XI,  81).    Estoppel  of  depositor — Forgery  of  check. 
Approved  in  dissenting  opinion  in  Rollins  v.  Ebbs,  138  N.  C.    160, 
E.  584,  majority  holding  sureties  signing  guardian's  bond   with 
omitted  and  giving  it  to  another  for  delivery  are  estopped  to 
— jaUdity  where  penalty  afterward  inserted. 

DistinguisnH  in  Murphy  v.  Metropolitan  Nat.  Bank,  191  Mass.  164, 
77  N.  E.  695,  wlifire  loan  broker  negotiated  with  attorney,  who  acted  as 
agent  to  procure  loan  for  land  owner,  and  note  and  mortgage  executed 
and  check  given  lawyer  payable  to  land  owner,  and  lawyer  forged 
payee's  name,  broker  could  recover  of  bank  paying  check. 

117  U.  8.  123-129,  29  L.  837,  CHICAGO  ETC.  RY.  v.  OHLE. 

(XL  83.)  Miscellaneous.  Cited  in  Virginia  v.  Felts,  133  Fed.  90,  96^ 
as  to  proper  mode  of  trying  issue  as  to  jurisdiction. 
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117  U,  S.  129-139,  29  L.  830,  TENNESSEE  t.  WHITWOETH. 

8yL  1  (XI,  83)*    Taxable  elements  of  corporations. 

Approved  in  Powera  v.  Detroit  etc,  Ey,  Co,,  201  V.  S.  5§0;  50  L.  866, 
26  Sup»  Ct.  556,  contract  between  state  and  railroad  preventing  tax  other 
than  tbat  prescribed  by  Mich.  Laws  1855,  p.  305,  §  9,  created  by  pro- 
visions thereof  that  company  shall  pay  annual  tax  of  perceatago  of 
paid-in  capital  in  Hen  of  other  taxes;  SueceBsion  of  Kohn,  115  La.  74, 
38  So.  899,  corporate  shares  aia  liable  to  inheritance  tax  though  corpora- 
tion taxed  on  all  its  property. 

SyL  3  (XI,  84).    Double  taxation  not  presumed. 

Approved  in  Stroh  v.  Detroit,  131  Mich.  117,  90  N,  W.  1032,  noder 
Pub,  Acts  1893,  No.  206,  §  8,  subd.  7,  shares  in  foreign  corporation 
are  exempt  from  taxation  when  its  property  is  located  and  taxable  io 
state;  State  v.  Louisiana  etc.  Ey,  Co,,  196  Mo.  535,  94  S.  W,  281,  bridg© 
owned  by  railroad  and  used  as  part  of  roadbed  and  trades,  being  assessable 
as  part  of  railraad,  is  not  also  assessable  as  toU  bridge  though  so  used; 
First  National  Bank  v.  Douglas  Co,,  124  Wis.  19,  102  N.  W.  316,  real 
estate  belonging  to  national  bank  acquired  with  and  constitutiog  part 
of  its  capital  is  exempt  from  taxation  under  Banking  Act  IBG6,  pu  129. 

Syl.  4  (XI,  84).     Construction  of  statutory  contracts. 

Approved  in  Lnhrig  Coal  Co.  v,  Jones  etc.  Co.,  141  Fed.  622,  con- 
struing contract  of  sale  of  coal  for  future  delivery. 

Syl.  5  (XI,  84).     Tax  exemption  of  capital  stock. 

Approved  in  First  National  Bank  v.  Douglas,  124  Wis.  2J,  102  N.  W, 
317,  real  estate  belonging  to  national  bank  acquired  with  and  constituting 
part  of  capital  Is  exempt  under  Banking  Act  1866,  p.  129. 

117  U.  8.  151  ISO,  29  L.  845,  VAN  BEOCKLIN  v.  STATE  OF  TEN- 
NESSEE. 

Syl  4  (XI,  86).     Taxation  of  public  property. 

Distingnished  in  South  Carolina  v.  United  States,  199  TT.  S.  452,  50  L. 
266,  26  Sup,  Ct,  110^  government  may  eiaet  liquor  revenue  license  from 
itato  liquor  dispeDsing  agent. 

Syl.  5  (XI,  86).  State  tax  of  government  property. 
Approved  in  United  States  v,  Thurston  Co.,  143  Fed.  289,  proceeds  of 
sales  of  lands  allotted  to  Intlians  under  act  of  1882,  by  Indian  heirs  of 
allottees,  which  have  been  deposited  in  bank  under  direction  of  Interior 
Department,  are  exempt  from  state  taxation;  Moaely  v.  State,  115  Tcnn. 
60,  86  S.  W.  716,  interest  on  United  States  bonds  is  not  taxable  by  state 
m  hands  of  bondholder;  dissenting  opinion  in  South  Carolina  v.  United 
States,  199  U.  S.  466,  467,  468.  471,  50  L.  272,  274,  26  Sup.  Ct.  110, 
majority  holding  government  nmy  exact  liquor  revenue  tax  from  state 
)? liquor  dispensing  agent. 

Distinguished  in  Hibernia  Savings  etc.  Soc.  t.  San  Francisco,  200  F.  S. 
B14j  50  L.  496,  26  Sup.  Ct  265,  United  States  treasury  ch^ks  for  interest 
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OB  govemment  bondf ,  intendod  for  immadiate  pajmeat,  axo  taxable  bf 
•tate  in  hands  of  owner. 

87L  6  (XI,  87).    Tax  on  property  aeqoired  at  tax  sale. 
See  101  Am.  St  Bep.  182,  note. 

117  U.  8.  180-197,  29  L.  839,  GBAFFAM  t.  BUBGESa 
87L  2  (XI,  87).  Betting  aside  judicial  sales— Inadeqaaej. 
Approred  in  Keesler  t.  Enslej,  141  Fed.  155,  upholding  yaliditjr  of 
purchase  of  lands  hj  former  director;  Stnrgiss  ▼.  Corbin,  141  Fed.  3, 
refusing  to  set  aside  auction  sale  of  bankrupt's  property  under  order 
ot  court  merely  because  unsuccessful  bidder  makes  advanee  offer  of 
four  per  cent;  George  ▼.  Norwood,  77  Ark.  219,  91  8.  W.  558,  refusing 
to  set  aside  judicial  sale  for  $4,000,  where  advance  bid  of  $5,000  made. 
See  113  Am.  8t  Bep.  147,  note. 

8yL  3  (XI,  88).    Judicial  sales — Gross  inadequacy— Fraud. 

ApproTod  in  Macfarlane  ▼.  Macfarlane,  50  Fla.  580,  39  80.  998,  set- 
ting aside  master's  sale,  of  which  notice  published  in  distant  news- 
paper, though  scTeral  papers  published  at  place  of  sale  and  price  ob- 
tained grossly  inadequate. 

8yl.  5  (XI,  88).    Equity — ^Amendment  of  prayer. 

Approved  in  Indianapolis  etc.  Co.  ▼.  Lawson,  143  Fed.  838,  upholding 
court's  action  in  construing  complaint  as  covering  case  made  by  proof; 
Chicago  etc.  Vehicle  Co.  v.  American  etc  Leather  Co.,  141  Fed.  520, 
upholding  amendment  of  bankruptcy  petition  to  meet  evidence  intro* 
duced  showing  specific  preferential  transfers  as  acts  of  bankruptcy. 

117  U.  8.  201-210,  29  L.  855,  TUA  v.  CABBIEBE. 

Syl.  4  (XI,  89).    Bepeal  of  bankruptcy  revives  insolvency  law. 

Approved  in  In  re  Salmon,  143  Fed.  403,  Bev.  St.  Mo.  1899,  §§  1305, 
1306,  relating  to  liquidation  of  banks,  is  insolvency  law,  suspended  by 
bankruptcy  act;  In  re  Porterfield,  138  Fed.  198,  where  trust  deed 
from  bankrupt  to  wife  recorded  less  than  four  months  prior  to  state 
suit,  but  more  than  four  months  prior  to  bankruptcy,  and  all  parties 
submitted  to  bankruptcy  sale,  petitioning  creditors  not  entitled  to  have 
proceeds  according  to  state  statute  declaring  preferential  transfers  void. 

117  U.  8.  210-227,  29  L.  860,  PATCH  v.  WHITE. 

Syl.  1  (XI,  90).    Wills — Extrinsic  evidence — Latent  ambiguity. 

Approved  in  Pate  v.  Bushong,  161  Ind.  539,  100  Am.  St  Bep.  287^ 
€9  N.  E.  293,  63  L.  B.  A.  593,  following  rule. 

Syl.  2  (XI,  90).    Wills — ^Latent  ambiguity. 

Approved  in  Pate  v.  Bushong,  161  Ind.  540,  545,  553,  100  Am.  St. 
Bep.  287,  69  N.  £.  294,  295,  298,  63  L.  B.  A.  593,  Sorenson  v.  Qarey, 

96  Minn.  206,  104  N.  W.  960,  and  Wheaton  y.  Pope,  91  Minn.  306^ 

97  K.  W.  1048,  all  following  rule. 
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Distinguislied  In  Oliver  T.  HendexBon,  121  Ga,  840,  4d  8.  £.  744p 
where  testatop  devised  lot  78  in  certain  distFict,  but  did  not  own  fluch 
lot,  but  owned  lot  dS,  parol  evidence  to  show  he  meant  lot  68  inad* 
missible  where  not  shown  he  did  not  own  otliier  lots  in  district. 

117  U.  9.  228232,  29  L.  858,  BAKNEY  v.  WINONA  ETC.  E.  B.  CO. 

6y].  1  (XI,  91).    Matters  coKiidered  on  second  appeal. 

Approved  in  United  States  v.  Denver  etc.  E,  R.  Co*,  11  N,  IL 
154,  66  Fflc.  552,  as  to  law  of  caae  on  second  appeal. 

SyL  2  (XI,  91).     Bail  road  grant — ^Indemnity  lands. 

Approved  in  Sage  v.  Maxwell,  91  Minn.  533,  99  N*  W«  44,  under 
Hastings  k  Dalcota  Bail  road  grant,  compaDy  acquired  no  Teeted  rights 
to  indemnity  lands  till  deficiency  in  place  lands  ascertained  and  selee- 
tion  of  Heu  lands  made  and  approved* 

8yl.  3  (XI^  91).     Land  grant  to  Minnesota — ^Indemni ty  lands. 

Approved  in  Humbird  v.  Avery,  195  U.  8.  508,  49  L*  299,  25  Sup. 
Ot.  123,  refusing  to  determine  in  advance  of  final  action  of  Land 
Department  rights  of  railroad's  grantees  of  lands  within  indemnity 
limits  of  grant  of  1S64,  aiid  purchasers  from  United  States  who 
claim  protection  of  act  of  July  1,  1898. 

117  U.  B.  236  241,  29  L,  888,  PHELPS  ▼.  OAKS. 

Syl,  2    (XI,   02).     Ejectment — Landlord  as  intervener--<?itiienahip. 

Approved  in  King  v.  Davis,  137  Fed,  236,  and  King  v.  Davis,  137 
Fed.  221,  both  holding  where  in  ejectment  requisite  citizenship  shown^ 
and  after  judgment  against  tenant,  landlord  intervened  to  open  judg- 
ment, his  citizeDship  is  immaterial. 

Diatiaguiahed  in  Cleveland  v.  Cleveland  etc.  By.  Co,,  147  Fed,  17$, 
where  lessor  and  lessee  in  possession  who  has  equity  for  improve  me  fits 
are  joined  in  ejectment,  neither  cau  remove  cause  when  other  defeod* 
ant  and  plaintiff  are  citizens  of  same  state. 

SyL  3  (XI,  93).     Intervention  by  stranger. 

Approved  in  Ames  Realty  Co.  v.  Big  Indian  Min.  Co*»  146  Fed.  180, 
in  federal  suit  to  protect  water  rights  from  other  Rppropriatora,  all  of 
whom  are  citizens  of  states  other  than  complainant ^s,  erossbillB  by 
any  of  defendants  setting  up  priority  rights  are  entertainablo  irrespeo- 
tive  of  citizenship, 

117  U.  8.  241  254,  29  L.  868,  EX  PARTE  ROYALL. 

SyL  1  (1^1,  93).  Federal  habeas  corpus — State  priBODer, 
Approved  in  Be  Lincoln,  202  V.  S,  ISO,  50  L,  985,  26  Sup,  Ct.  603, 
denying  habeas,  corpus  on  behalf  of  one  convicted  in  district  court  of 
bringing  liquor  into  Indian  country  where  term  of  imprisonment  has 
almost  expired;  Ex  parte  Moran,  144  Ped»  601,  602,  upholding  power 
i>f  circuit  court  of  appeals  to  issue  habeas  corpus  to  inquire  inio  powet 
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of  Oklahoma  coarta  to  impriaoa  oae  eoBTieted  of  eapital  offense;  ] 
taekj  T.  Powers,  139  Fed.  480,  upholding  x^moval  of  erimiDal  ] 
•eation  where  defendant  discriminated  against  in  seleetion  of  joi 
Ex  parte  Moebns,  137  Fed.  156,  upholding  snffieiencj  of  petition 
habeas  eorpos  showing  extradited  prisoner  confined  in  penitentiary 
Hyb  jears  on  governor's  warrant  onlj;  West  Virginia  t.  Laiag, 
Fed.  891,  66  C.  C.  A.  617,  member  of  marsbars  pooae  who  killed 
indicted  in  federal  court  while  trjing  to  arrest  him  is  not  sabjec 
proeeeation  therefor  bj  state. 

SjL  2  (XI,  93).    Federal  habeas  eorpos—State  prisoner. 

Approved  in  Be  Lincoln,  202  U.  &  180,  182,  50  L.  985,  986,  26 
Ct  602,  denjing  habeas  corpus  on  behalf  of  one  convicted  in  dis 
court  of  bringing  liquor  into  Indian  country  vhjere  term  of  tmpri 
ment  has  almost  expired;  United  States  v.  Lewis,  200  U.  8.  6,  5 
M5,  26  Sup.  Ct  229,  afarming  129  Fed.  825,  denjing  habeas  eo 
to  discharge  soldier  indicted  bj  state  court  for  killing  in  citj  tt 
one  who  committed  depredation  on  militarj  reservation,  where  evid 
conflicted  as  to  whether  killing  justified;  Biggins  v.  United  States, 
U.  8.  549,  50  L.  304,  26  Sup.  Ct.  147,  habeas  corpus  to  test  sul&ei 
of  indictment  of  district  court  and  removed  to  circuit  court  not 
able  by  latter;  Ex  parte  Collins,  149  Fed.  574,  575,  576,  obj« 
that  petitioner  extradited  for  perjury  was  again  indicted  for  per 
committed  at  trial  and  convicted  is  not  available  on  habeas  co 
pending  state  appeal;  Ex  parte  Caldwell,  138  Fed.  489,  releasing 
imprisoned  for  refusing  to  obey  subpoena  of  iUegal  committee  appoi 
by  West  Virginia  house  of  delegates  appointed  to  investigate, 
ing  vacation,  governor's  misconduct;  In  re  Dowd,  133  Fed.  749. 
753,  denying  habeas  corpus  where  petitioner  confined  for  violatioi 
state  injunction  in  suit  by  state  to  prevent  election  frau<lsi;  Jaxr 
V.  Wimbish,  130  Fed.  360,  361,  granting  habeas  corpus  where  one 
tenced  by  police  judge  for  minor  offense  to  seven  monthfi  in  c! 
gang,  where  prisoners  wear  stripes  and  irons  and  sleep  in  them. 

Distinguished  in  dissenting  opinion  in  United  States  v.  Sing  1 
194  U.  S.  174,  48  L.  923,  24  Sup.  Ct.  621,  majority  holding  ha 
corpus  does  not  lie  where  Chinese  alleging  citizenship  denied  entry 
Secretary  of  Commerce  has  not  decided  appeal. 

Syl.  3   (XI,  95).     Habeas  corpus  after  state  conviction. 

Approved  in  Be  Lincoln,  202  U.  S.  181,  50  L.  986,  26  Sup.  Ct 
denying  habeas  corpus  on  behalf  of  one  convicted  in  district  < 
of  bringing  liquor  into  Indian  country  where  term  of  imprisonmeai 
ftlmost  expired. 

(XI,  93.)     Miscellaneous.     Cited  in  112  Am.  St.  Bep.  136,  not 
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117  U.  a  25-1,  255,  29  L.  872,  EX  PARTE  BOYALL. 

Syl.  1  (XI,  95),    Federal  habeas  corpus — State  prisoner. 

Approved  in  Riggias  v.  United  States,  199  U.  S,  540,  50  L.  304,  26 
Sup,  Ct.  147,  habeas  corpus  to  teat  sufficrency  of  indictment  founJ  in 
district  court  and  removed  to  circuit  court  not  iaauable  by  latter;  Ex 
parte  Collins,  149  Fed,  575,  objection  that  petitioner  extradited  for 
perjury  was  iadicted  and  convicted  for  perjury  committed  at  trial  not 
available  on  habeas  corpus  pending  state  appeal. 

117  U.  S.  255-271,  29  L,  892,  APPLEGATE  ?.  LEXINGTON  ETC, 
MIN.  CO. 

ByL  5  (XI,  95).     Presumption  of  jtirisdiction — Publication. 

Approved  in  Johnson  v.  Hunter,  147  Fed.  139,  permitting  collateral 
attack  on  judgment  obtained  by  publication  of  summons  where  affi- 
davit aa  disclosed  by  record  was  insufficient;  Cohen  v.  Portland  Lodge 
-etc.  Elks,  144  Fed.  2$$^  upholding  sufficiency  of  affidavit  of  service 
by  publication  on  minor  defendant  in  foreclosure  suit;  Wallace  v. 
Adams,  143  Fed.  728,  recital  in  judgment  that  required  notice  was 
^* given  to  defendants  in  conformity  of  law,"  raises  presumption  of 
du*  service  and  of  jurisdiction  of  persons,  in  absence  of  inconsistent 
record  J  Blue  Mt  Iron  etc.  Co.  v.  Portner,  131  Fed.  59,  65  C,  C.  A. 
295,  appointment  of  receiver  for  corporation  by  state  court  of  gen- 
^ral  jurisdiction  not  collateraOy  attackable  for  want  of  jurisdiction 
of  corporation *3  person;  Ingram  v,  Sherwood,  75  Ark.  ISI,  87  S.  W. 
4H7,  applying  rule  to  decree  confirming  tax  title;  Clay  v,  Bilby,  72 
Ark.  108,  78  S.  W.  751,  upholding  sufficiency  of  affidavit  of  publica- 
tion of  warning  order  in  proceedings  for  sale  of  land  under  overdue 
1»x  act;  McHatton  v.  Rhodes,  143  CaL  280,  281,  101  Am.  St.  Rep.  125, 

76  Pac,  1038,  where  foreign  judgment  oflFered  in  evidence  recited  de- 
fendants had  been  fully  notified  by  publication  more  than  thirty  days 
prior  to  first  term  of  court,  it  is  preaumed  that  order  made  for  pub- 
lication; Franklin  Union  v.  People,  220  111.  366,  110  Am.  St,  Rep.  248, 

77  N.  E.  180,  where  court  has  before  it  complainant  and  party  against 
whom  injunction  asked  on  bill  stating  ease  of  equity  jurisdiction,  er- 
ror in  issuing  injuncticm  broatler  than  bill  does  not  defeat  contempt 
for  violation  of  injunction;  O 'Brieii  v»  People,  216  111.  363,  108  Am. 
fit.  Rep.  219,  75  N,  E,  112,  where  in  suit  to  enjoin  strikers  defend- 
ants served  witb  process  failed  to  appear,  jurisdiction  not  afiFected  by 
defects  in  bill;  dissenting  opinion  in  Haddock  v.  Haddock,  201  U. 
S.  607,  50  L.  885,  26  Sup,  Ct.  525,  majority  holding  mere  domicile 
in  state  of  one  spouse  does  not  give  state  courts  jurisdiction  to  de 
^ree  default  divorce  against  nonresident  defendant  nerved  by  pubUca- 
dom. 
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UT  U.  a  271,  272,  20  L.  898,  BOABDMAN  ▼.  TOPFBT. 

87L  1  (XI,  96).    Generml  flnding  eondusiTe. 

Approved  in  Paul  y*  Delmwar*  ete.  B.  Co.,  130  Fed.  958,  f  oilow- 
Ing  rule. 

117  U.  a  272-275,  29  L.  897,  JEFFEB80N  ▼.  DRIYEB. 

87L  3  (XI,  97).    Bemoral  bj  pnrehaae  pendente  lite. 

Approved  in  Kaah  ▼.  McNamnm,  145  Fed.  543,  partiei  bronglit 
into  state  aetion  bj  eron-eomplaint  alleging  they  claim  interest  in 
property,  and  who  file  complaint  alleging  th^  are  taeeessors  of  plain- 
tiff, cannot  remorc. 

117  U.  a  275-279,  29  L.  899,  SLOANE  t.  ANDERSON. 

87L  1  (XI,  97).    BemoTal — Separable  controversy. 

Approved  in  Alabama  etc  By.  Co.  t.  Thompson,  200  U.  8.  215,  50 
L.  446,  26  Sap.  Ct.  161,  case  in  which  plaintiff  elects  to  sue  foreign 
corporation  and  servants  jointly  for  tort  is  removable  by  corporation 
irrespective  of  citizenship  of  other  defendants,  though  joinder  im- 
proper; County  Commissioners  v.  United  Rys.  Co.,  99  Md.  89,  57  Atl. 
677,  under  Code  Gen.  Laws,  art.  75,  §  102,  relating  to  change  of  venue 
for  bias,  joint  defendants  cannot  remove  cause  without  consent  of  all 
codefendants. 

117  U.  a  280-282,  29  L.  898,  FIDELITY  INS.  CO.  t.  HUNTING- 
TON. 

Syl.  1  (XI,  98).    Removal — Separable  controversy. 

Approved  in  Palmer  v.  Inman,  122  Ga.  230,  50  S.  E.  88,  in  ac- 
tion by  judgment  creditor  against  debtor  and  his  lien  creditor  to  sub- 
ject encumbered  property  to  payment  of  judgment,  incidental  relief 
against  creditor  who  is  nonresident  is  not  ground  for  removal. 

Distinguished  in  Boatmen's  Bank  v.  Fritzlen,  135  Fed.  661,  68  C. 
C.  A.  288,  granting  removal  of  separate  controversy   disclosed  in  bilL 

117  U.  a  288-312,  29  L.  880,  THE  CHEROKEE  TRUST  FUNDS. 

Syl.  1  (XI,  100).     Cherokees  are  nation. 

Approved  in  Delaware  Indians  v.  Cherokee  Nation,  193  U.  8.  144, 
48  L.  654,  24  Sup.  Ct.  342,  inquiry  into  validity  of  method  of  adop- 
tion of  amendments  to  Cherokee  nation's  constitution  not  authorized 
by  30  Stat.  495,  c.  517,  §  25;  McBride  v.  Farrington,  131  Fed.  799, 
under  Act  Cong.,  30  Stat.  498,  §  13,  and  Laws  Chickasaw  Nation,  pp. 
188,  190,  lease  of  coal  and  oil  lands  allotted  to  Indians  for  limited 
period  valid. 

Syl.  2  (XI,  100).     Cherokees  are  citizens. 

Approved  in  Delaware  Indians  v.  Cherokee  Nation,  193  U.  S.  136, 
48  L.  651,  24  Sup.   Ct.   342,   only   right  of   occupancy   for  life   with 
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adft'tiooal  privilege  Beciared  in  cast  of  allotment  waa  acquired  bj 
Dela wares  in  InndA  whieii  Cl^erokees  s greed  bj  contract  of  1867  to  sell 
to  Bucli  Dela  wares. 

117  tr.  8.  312  327,  29  L.  873,  PHOENIX  TEUST  CO.  T.  EBIB  ETU 
TEANSPORTATION  CO. 

BjL  4  (Xl^  101)  p     Marine  inauranc©— Perils. 

Approved  in  Rjan  v.  Agriculturail  Ins.  Co,,  188  Mafia.  13,  73  N.  E* 
S50,  vendee  in  cotiditional  salo  who  b;^  contract  is  liable  for  loss  bj 
fire  baa  insurable  interest  to  amount  of  wbole  property. 

SyL  6  (XI,  101 )«  Carriers — Insurance  by  abipper. 
'  Approved  in  Pennsylvania  B.  Co,  v.  Burr,  130  Fed.  S48,  65  C.  C.  A. 
331,  following  nile;  The  LivingstOQe,  130  Fed,  749^  65  C.  C.  A.  eiO, 
where  ship  sunk  and  abandoned  to  iniuref  as  total  loss  is  insured,  by 
valued  policy  and  stipulated  sum  paid  to  owner,  wbo  afterward  re- 
covers actual  value^  insurer  can  only  recover  amount  it  baa  paid  out; 
Oceanic  Steam  Nav.  Co,  v.  Aitken,  196  U.  S.  599,  49  L.  615,  25  Sup. 
Ct.  317,  and  Sprigg  v.  Rutland  B.  B.  Co,,  77  Yt  355,  60  Atl.  146, 
both  arguendo. 

Distinguished  in  Erie  etc.  Transp.  Co.  v.  Erie  B.  Co,,  142  Fed.  15, 
final  decree  in  collision  suit,  in  which  all  parties  are  before  courts  de- 
termining fault  and  damages  and  apportioning  same,  deprives  ad- 
miralty of  jurisdiction  over  suit  by  one  vesBel  a^inst  other  for  cob- 
tribution  to  cargo  damage  refused  in  first  suit. 

8yl,  6  (XI,  102),    Insurer  paying  loss  subrogated. 

Approved  in  Judd  v.  New  York  etc.  S.  S,  Co.,  130  Fed.  992,  declara- 
tions of  iiisurer  which  has  paid  loss  are  inadmissible  against  right  of 
action  of  insured  against  tbird  person. 

(XI,  IQO.)  Miaceilaneous.  Cited  in  Parvin  v.  Mutual  Beservo  Lifa 
Ins,  Co.,  125  Iowa,  99,  100  N.  W,  40,  as  to  right  to  reinsure. 

117  U.  8,  348-355,  29  L.  909,  MACKIN  T.  UNITED  BTATE3. 

SyL  1   (XI,  104).     Indictment— What  is  infamous  crime. 

Approved  in  Garitee  v.  Bond,  102  Md.  383,  111  Am.  St.  Eep.  388, 
62  Atl.  632,  one  convicted  of  overcharging  for  prosecution  of  pension 
claim  under  Comp.  St,  1901,  p.  3231,  is  not  convicted  of  infamous 
crime  within  statute  disqualifying  one  convicted  of  infamous  crime 
from  acting  as  executor  j  State  v.  Foster,  187  Mo.  606,  86  8,  W,  249, 
offense  within  Eev.  St.  1899,  g  2041,  punishing  bribery  of  witness  is 
misdemeanor  though  punishable  by  imprisonment  in  penitentiary;  Ter- 
ritory  v.  Stroud,  6  Okl  109,  50  Pac,  266,  upholding  statute  providing 
for  prosecution  of  misdemeanora  by  information  without  preliminary 
examination;  Ex  parte  Lacey,  6  Okl,  6,  37  Pac,  1096,  where  one  ia, 
^n  May  10,  1S94,  arrested  oo  complaint  before  federal  commissi  oner 
for  infamoui  crime  committed  May  13,  1891^  filing  of  complaint  doei 
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not  staj  limitatioiif  under  Ber.  St.,  |  1044;  State  ▼.  Nichols,  27  R. 
L  74,  83,  80  AtL  765,  768,  eoiiTietion  of  erueltj  to  hone  under  atat- 
ote  providing  for  impriaonment  not  to  exceed  eleven  months  or  fine, 
or  both,  is  not  infamous  crime  within  constitutional  provision  relating 
to  indictment. 

Distinguished  in  United  States  t.  Thomas,  145  Fed.  78,  one  mnj  be 
indicted  for  conspiracy  under  Ber.  St.,  §  5440,  though  overt  act  may 
constitute  separate  offense;  United  States  v.  Ames  Mer.  Co.,  2  Alaska, 
76,  corporation  is  indictable  for  engaging  in  liquor  business  in  viola- 
tion of  Bev.  St.,  §  3244« 

117  U.  S.  373  378,  29  L.  950,  YALE  LOCK  MPG.  CO.  T.  SABGENT. 

Syl.  1  (XI,  106).    Patent  infringement — ^Equivalents. 

Approved  in  Universal  Brush  Co.  v.  Sonn,  146  Fed.  531,  Morrison 
patent  No.  717,014,  claim  1,  for  method  of  making  brushes,  infringed 
by  method  of  Sonn  patent  No.  791,510. 

117  U.  a  379-387,  29  L.  924,  KEBB  v.  SOUTH  PABK  COMMBS. 

Syl.  3  (XI,  107).    Eminent  domain — Evidence  of  value. 

Approved  in  Guyandotte  Valley  By.  Co.  v.  Buskirk,  57  W.  Va.  425, 
110  Am.  St.  Bep.  792,  50  S.  E.  524,  determining  compensation  where 
whole  lot  taken  by  railroad  on  condemnation. 

117  U.  S.  389-401,  29  L.  915,  FULKEBSON  v.  HOLMES. 

SyL  2  (XI,  107).    Evidence  of  pedigree— Independent  proof. 

Approved  in  Davis  v.  Moyles,  76  Yt  39,  56  Atl.  178,  recitals  in 
petition  to  legislature  for  granting  of  lands  that  lands  had  been  con- 
fiscated by  state  from  petitioner's  father,  who  was  original  grantee, 
ioudniissible  in  action  of  trespass    to  show  relationship. 

Syl.  3  (XI,  107).     Declarations  of  pedigree  in  ancient  deeds. 

Approved  in  Topper  v.  Perry,  197  Mo.  543,  95  S.  W.  206,  on  is- 
sue  as  to  common*law  marriage,  declarations  of  alleged  husband  not 
in  presence  of  wife  are  admissible  to  disprove  marriage;  Imboden  v. 
St.  Louis  Trust  Co.,  Ill  Mo.  App.  237,  86  S.  W.  267,  determining 
sufficiency  of  evidence  of  common-law  marriage;  Wilson  v.  Braden,  56 
W.  Va.  375,  107  Am.  St.  Bep.  929,  49  S.  E.  410,  recitals  of  heirship 
and  widowhood  in  deeds  upward  of  fifty  years  old,  under  which  pos- 
session continuously  held,  are  admissible  against  strangers  to  title  claim- 
ing adversely. 

117  U.  S.  406-410,  29  L.  928,  SIOUX  CITY  B.  B.  v.  CHICAGO  BY. 
CO. 

Syl.  1   (XI,  108).     Title  to  railroad  grant — Belation  back. 

Approved  in  Humbird  v.  Avery,  195  U.  S.  508,  49  L.  299,  25  Sup. 
Ct.  123,  refusing  to  determine  in  advance  of  final  action  of  Land  De- 
partment rights  of  railroad's  grantees  of  lands  claimed  to  be  within 
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indemnity  limits   of   Nortliern   Pacific   grant   of   1864,   and   pnreliasere 
from  United  States  who  clBim  protection  of  act  of  July  1,  1898. 

117  U.  S.  415-419,  29  L,  919,  MARSHALL  v.  imJBBABD. 

SyL  1  (XI,  109).      Actionable  false  representations. 

Approved  in  Pittsburgh  Life  &  T.  Co.  v.  Northern  ete.  Ins.  Co.,  148 
Fed.  675,  incorrect  Btatement«  furnished  by  insurance  officiala  In 
negotiations  for  sale  of  business  not  ground  for  action  of  deceit,  where 
they  were  prepared  for  company's  own  use  prior  to  negotiatioua ;  Kim- 
ber  V,  Youug,  137  Fed.  747^  70  C.  C;  A.  178,  applying  rule  in  action 
for  deceit  in  sale  of  bonds  where  dofentlant  said  he  knew  they  were 
good  and  would  be  paid;  Strattou's  Independence  v.  Dines^  135  Fed. 
459,  68  C.  C,  A,  161,  where  defendant  sold  mine  to  plaintiff  corpora- 
tion in  exchange  for  its  stocky  and  then  contracted  with  another  to 
sell  stock  on  commission^  profit  made  on  sale  of  stock  is  no  ground  for 
action  of  deceit. 

9yL  2  (Xr,  109).    Direction  of  verdict 

Approved  in  Woodward  v.  Chicago  etc,  Ry,  Co.,  145  Ped.  578»  up* 
holding  direction  of  verdict  for  defendant  in  action  against  raiiroad 
for  damage  caused  by  locomotive  sparks. 

117  U.  S.  430-433,  29  L.  962,  BTONE  v.  SOUTH  CAEOLIHA- 

SyL  1  (XI,  110).  Eemoval—Surrender  of  jurisdiction  by  state 
«ourt. 

Approved  in  Boatmen's  Bank  v.  Fritzlen,  135  Fed,  654,  68  C.  C.  A. 
288,  and  Illinois  etc.  ^y.  Co.  v.  Jones,  118  Ky.  164,  80  S.  W.  485,  both 
following  rule;  Madisouville  Traction  Co.  v.  St.  Bernard  Min.  Co.,  196 
U.  3.  245,  49  L.  465,  25  Sup.  Ct.  251,  proceeding  for  condemning  land 
under  Ky.  St.,  §§  835-839,  is  removable  where  diverse  citizenship  ex- 
mis;  State  V.  Southern  Ky.  Co.,  135  N.  C.  81,  47  S.  E.  232,  denying  re- 
moval of  suit  by  corporation  commission  to  compel  railroad  to  de- 
liver coal  on  private  aiding  where  allegation  aa  to  jurisdictional  amount 
insnfilcient. 

SyL  2    (XI,  112).     Issues  of  fact  on  removal  petition. 

Approved  in  Boatmen's  Bk.  v.  Fritxlen,  135  Fed.  653,  68  C.  C.  A, 
288,  follt>wing  rule;  Shane  v.  Butte  Elec.  By.  Co.,  150  Fed.  805,  815, 
since  state  court  must  accept  aa  true  facts  alleged  iu  removal  peti* 
tion,  cause  remanded  where  joinder  of  nonresitlent  and  rcfident  de- 
fendants not  fraudulent  J  Helena  Power  etc.  Co.  y.  Spratt,  146  Fed. 
313,  where  record  in  state  suit  to  condemn  land  shows  equitable  title 
in  defendnnt,  who  is  citizen  of  state,  and  legal  title  in  another  de- 
fendant^ who  is  citizen  of  another  state,  there  is  separable  controversy 
removable  by  nonresident. 

Syl  3   (XI,  112).     Removal — Suit  between  state  and  citizea. 
Approved  in  Raphael  v.  Trask,  194  U.  8.  277,  48  L.   978,  24  Sup, 
Ol.  647,   denying  federal  jurisdiction   to  enjoin  sale  of  stock  by  fimi 
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ton  becaufle  it  was  below  grade,  defendant's  rescission  on  October 
Tih  entitled  plaintiff  ta  damages;  Wells  t.  Hartford  Manilla  Co.,  76 
Conn,  34,  37,  55  Atl.  601,  604,  h<>lding  no  anticipator^r  breach  by  pur- 
chaser under  contract  to  furnisb  certain  quantity  of  pulp  before  cer- 
tain date  as  ordered;  Frohllch  v.  Independent  Glass  Co.,  144  Mlcb. 
281,  107  K*  W.  890,  where,  after  contract  for  sale  of  glass  and  be- 
fore time  for  deliverj  seller's  refusal  to  deliver  till  old  account  paid| 
was  not  absolute  refusal  to  perform;  Swiger  v.  Hayman,  56  W.  Va. 
126,  107  Am.  St.  Eep.  901,  48  S.  E,  840,  mere  declaration  bj  one  of 
parties  to  executory  contract  of  intention  not  to  perform  it,  which  is 
retracted  altiiost  mmediately  and  before  action  by  other  on  renuncia- 
tion, is  not  breach  of  contract;  Woodman  y*  Blue  Grass  Land  Co.,  125 
Wis.  495,  104  N,  W,  921,  wher©  vendor  on  being  notified  of  vendee's 
repudiation  EiDtiSied  vendee  he  would  carij  out  hb  part,  and  In  suit 
for  earneat'money  answered  that  he  was  ready  to  perform  and  bad 
tendered  performance^  he  must  show  full  performance. 

117  U,  S.  508-514,  29  L.  982,  MAHOMET  v.  QUACKENBUSE, 
Syl.  1   (XI,  118) »     Statutes-— Subject— Germane  to  titli. 
Approved  in  Blair  v.   Chicago,   201   U,   9.   452,  50   L.  823,   26   Sup, 

Ct.  427,  upholding  Chicago   street  railway  statutes  of  1859,   1861,  and 

1865. 

IIT  IT.  S.  S14-516,  29  L.  990,  BEUCE  v.  MANCHESTEB  ETC.  B,  B. 
CO. 

Syl.  1  (XI,  118).     Appeal— Matter  in  dispute. 

Approved  in  Morris  v.  Bean^  146  Fed.  429,  upholding  federal  juris- 
diction over  suit  concerning  water  rights  where  right  to  use  watei  em- 
ceeds  in  value  $2,000, 

117  U.  S.  516-518,  29  L,  994,  EX  PABTE  FONDA. 

SyL  1  (XI,  119).     Federal  habeas  corpus^ — State  prisoner. 

Approved  in  Be  Lincoln,  202  U.  S.  181,  50  L.  986,  26  Sup.  Ct.  602, 
denying  habeas  corpus  where  one  convicted  in  district  court  of  bring- 
ing Equor  into  Indian  country;  Ex  parte  Caldwell,  138  Fed.  489,  grant- 
ing habeas  corpus  to  release  one  committed  for  contempt  in  disobey- 
ing summons  of  illegal  committee  of  legislature;  In  re  Dowd,  133  Fed. 
749,  753,  denying  habeas  corpus  to  release  one  committed  for  disobey- 
ing injunctioB  in  suit  by  state  to  prevent  election  fiauds. 

IIT    U.    S,    519  536,    29    L.    934,    NEW    YOEK    ETC,    INS.    CO.    t. 
FLETCHEB. 

SyL  2   (XI,  119),     Insurance — False  answers  written  by  agent* 

See  107  Am,  St*  Bep.  114,  note. 

Distinguished  in  Collins  v.  Metropolitan  Life  Iii.  Co.,  32  Mont.  338, 
139^  108  Am.  8L  Bep.  57S,  89  Fbc,  610,  511,  warranty  by  inaured  thai 
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he  was  not  connected  with  manufacture  or  sale  of  fiquor,  not  b 
by  proof  that  he  occasionally  waited  on  customers  of  saloon-k 
for  his  accommodation  merely  and  without  compensation. 

Syl.  3  (Xly  120).    Insurance — ^Limitation  of  agent's  authority. 

Approved  in  Doming  Inv.  Co.  v.  Shawnee  Ins.  Co.,  16  OkL 
Pac.  920,  and  Dimick  ▼.  Metropolitan  Life  Ins.  Co.,  69  N.  J.  L 
55  Atl.  297,  62  L.  B.  A.  774,  both  reaffirming  rule;  Collins  t.  1 
politan  Life  Ins.  Co.,  32  Mont.  343,  108  Am.  St.  Bep.  578,  80 
612,  where  premiums  payable  quarterly  and  policy  prohibited  i 
of  forfeiture  or  receipt  of  premiums  except  by  written  authorit 
surer  not  bound  by  agent's  agreement  to  receive  payments  several 
after  due;  Binker  v.  Aetna  Life  Ins.  Co.,  214  Pa.  St.  612,  64  At 
refusing  evidence  of  statements  to  agent  as  to  surgical  opei 
where  agent  wrote  application  which  denied  operation;  Mudley  v. 
man  etc.  Ins.  Co.,  55  W.  Ya.  350,  351,  47  8.  E.  105,  determinii 
feet  of  limitation  of  authority  of  agent  in  policy  as  notica  wben 
clause  not  read  by  insured. 

Syl.  4  (XI,  121).    Betention  of  policy  approves  applieatloa. 

Distinguished  in  American  etc.  Ins.  Co.  v.  Bertram,  163  Im 
70  N.  £.  260,  64  L.  B.  A.  935,  upholding  right  to  recover  i 
ments  paid  by  assignee  of  policy  taken  out  by  one  not  having 
able  interest,  and  bought  on  false  representations  of  aasnred's 
as  to  its  validity;  Parsons,  Bich  k  Co.  v.  Lane,  97  Minn.  120,  1 
W.  495,  insurer  is  not  obliged  to  offer  to  return  premiums  in 
tarily  paid  before  notice  of  fact  that  policy  not  in  force  before 
iug  itself  of  its  defense  in  action  on  policy. 

117  U.  S.  536-554,  29  L.  954,  YALE  LOCK  MFG.  00.  v.  SABGI 

Sjl.  1   (XI,  121).     Patentable  novelty. 

Approved  in  Rawson  etc.  Mfg.  Co.  v.  Hunt  Service  Co.,  147 
241,  construing  and  upholding  Johnson  patent  No.  542,733,  for 
regulator. 

117  U.  S.  567-582,  29  L.  940,  HOBBS  v.  McLEAN. 

Syl.  2    (XI,   124).     Assignment  of   government   claim — Partner 
Approved  in  North  Pac.  Lumber  Co.  v.  Spore,  44  Or.  472,  75 

894,  determining  sufficiency  of  evidence  of  intention  to   form  pa 

ship  for  government  contract. 

SyL  4  (XI,  124).     Assignment  of  government  claims. 

Approved  in  Nutt  v.  Knut,  200  U.  S.  20,  50  L.  353,  26  Su] 
216,  contract  for  proeecution  of  claim  against  United  States  m 
compensation  for  services  lien  on  claim,  is  void. 

Syl.  5  (XI,  124).     Contract  open  to  two  constructions. 
Approved  in  Delaware  etc.  R.  Co.  v.  Kutter,  147  Fed,  62,  upb( 
aontiact   between  zailroad  and  plaintiff   to   develop    busiaes  af 
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transpoTtation  along  road  on  percentage  of  freigbtB;  Jones  ▼.  Patrick^ 
140  Fed,  405^  agreement  to  co-operate  in  finding  purchaser  at  ad- 
vanced price  for  mine  on  which  one  partj  had  option^  and  to  divide 
promts,  18  not  contract  for  &a]e  of  interest  in  lan^s  within  statute  of 
fraiidsj  disseutjng  opinion  in  Green  v.  Grant,  134  Mich.  472,  96  N. 
W,  5B7,  majority  holding  agret^ment  of  debtor  to  pay  five  per  cent 
interest  and  taxes  not  usurious  if  creditor  did  not  know  taxes  would 
exceed  two  per  cent. 

Syl.  6  (XI,  125),  Oovemment  claim— Promise  to  pay  out  of  pro- 
ceeda. 

Approved  in  Padilla  ▼.  Fadilla,  11  N.  M,  550,  553,  70  Pac.  5fi5, 
566^  where  brother  recovered  judgment  in  own  name  on  Indian  depreda- 
tion claim  for  property  owned  jointly  with  gieter,  and  before  judg- 
ment agreed  to  pay  sister  her  ah&re  of  proceeds^  sister  could  reeovtr 
her  share  of  proceeds. 

SyL  S   (XIj  125).     Party  as  witness  against  estate. 

Approved  in  Smith  v.  An  Gres  Twp.,  15 Q  Fed.  260,  263,  under  Eev. 
8t.,  §  85S,  witness  may,  after  death  of  bankrupt,  testify  as  to  ad* 
missions  mad©  by  bankrupt  concerning  bis  estate  while  be  was  owner 
thereof, 

Syl,    11    {XX f   125).     Expense  of   litigation   over   trust   fund. 

Approved  in  McCourt  v.  Singers-Bigger,  145  Fed.  114,  atockbolder* 
who  by  suit  in  behalf  of  corporation  recover  sum  wrongfully  diverted 
by  officers  are  entitled  to  attorney's  fees  out  of  such  sum,  but  stock- 
holders resisting  suit  are  not;  Lamar  v.  Hall,  129  Fed.  83,  63  C.  C. 
A.  521,  disallowing  fees  of  attorney  for  minority  stockholders  ia  suit, 
whereby  suit  by  lien  creditors  alleged  to  be  fraudulent  and  receiver 
appointed,  who  sold  property,  and  on  attorney's  motion  sale  set  aside 
and  higher  price  obtained,  fraud  not  being  proven. 

IIT  IT.  S.  582  591,  29  L.  091,  BUHNES  v.  SCOTT. 

SyL  1   (XI,  126).     Evidence  to  contradict  note. 

Approved  in  Payne  v.  Mutual  Life  Ins.  Co.,  141  Fed.  345,  deter* 
mining  bona  fides  of  contract  whereby  premium  note  given  insurance 
agent  merely  to  increase  apparent  amount  of  his  business^  Freaeh  t. 
French,  133  Fed.  492,  66  C.  C.  A.  365,  arguendo. 

SyL  2  (XI,  126} >    Evidence  of  equitable  defense  to  note. 

Approved  in  Levi  v.  Mathews,  145  Fed.  154,  m  federal  law  action 
to  recover  money  on  contract,  court  cannot  entertain  answer  alleging 
fraud  in  procurement  of  contract. 

Syl.  3   (XI,  126),     Champerty  as  defense  to  contract. 
Approved   in   Bobertson  v.   Cayard,    111    Tenn.    365,    7T   8,    W.    1058, 
on  repeal  of  Act  1S21|  &  66^  relating  to  champertous  contracts,  ejdat* 


J 


U7  U.  &  591-«M         KOU0  OB  U.  a  BeporUu 

•nee  of  ehampertoos  eostxset  did  not  b«r  suit  to  whiek  il  nl 
Merely  affected  rsliditj  of  agreemeiit. 

U7  U.  8.  591-eOO,  29  L.  997,  NEW  YOBK  ETC.  IK&  00. 
8TBONO. 

Bjh  1  (XI,  127).  AflBlfiimeBt  of  poliej  pajablo  to  loprete 
-  ApproTed  in  Brooks  t.  United  States,  146  Fed.  231,  ia  pn 
for  mailiiig  letters  pursuant  to  fraodnlsnt  sehemo,  letters  ot 
those  ia  indictmeBt  are  admissible  as  bearing  on  iatent  ai 
enee  of  sebeme;  Gordon  t.  Wars  Nat.  Bank,  132  Fed.  447,  1 
A.  550,  65  C  GL  A.  580,  npbolding  assignment  to  one  not  bi 
sorable  interest,  of  insoranes  poliej  sold  under  eontraet  of  p 
insnred  and  beneficiary;  MaUoek  t.  Bledsoe,  77  Ark.  64,  9 
849,  administrator  cannot  attack  intestate's  assignment  of  lij 
ss  in  fraud  of  creditors;  Bjlander  t.  Allen,  125  Oa.  215,  21 
E.  1036,  1037,  upholding  assignment  of  life  policj  procorM 
sored  to  one  not  hsTing  insurable  interest;  CoiBn  t.  Ontons 
cait  Judge,  140  Mich.  425,  103  N.  W.  837,  grantee  of  defe 
({nieting  title  suit  is  "representatiTe''  within  Comp.  Laws 
496,  relating  to  substituted  serrice;  Mechanics'  Nat.  Bank  t. 
72  N.  H.  20,  101  Am.  St  Bep.  650,  55  AtL  195,  life  poliej 
its  inception  is  assignable  to  one  baTing  no  insurable  iatersi 
insured  if  assignment  is  bona  fide  and  not  mere  deriee  to  corer 
transaction;  Box  t.  Lanier,  112  Tenn.  401,  79  S.  W.  104S,  64 
458,  where  life  policj  is  pajable  to  wife  if  she  surriTs  assured, 
to  his  representatlTes,  latter  not  entitled  to  proeeeds  where  insu 
wife ;  Canterburj  t.  Northwestern  Mut.  Life  Ins.  Co.,  124  Wis. 
102  N.  W.  1102,  1104,  where  husband's  policj  on  bis  life  waa 
to  wife  or  her  administrators  and  assigns,  assignment  bj  hnsi 
wife  with  insurer's  consent  valid;  dissenting  opinion  in  Box  1 
112  Tenn.  422,  427,  429,  430,  79  S.  W.  1049,  1050,  1051,  64  L.  i 
majority  holding  where  policj  payable  to  wife  if  she  surriTei 
otherwise  to  bis  representative,  latter  not  entitled  to  procee 
insured  killed  wife;  dissenting  opinion  in  Canterburj  t.  Nort 
Mut.  Life  Ins.  Co.,  124  Wis.  200,  102  N.  W.  1107,  majority 
where  policj  payable  to  insured's  wife  or  administrators  or  a 
assigned  by  insured  and  wife,  assignment  is  valid. 

Syl.  2  (XI,  127).    Evidence  that  assignee  killed  insured. 

Approved  in  Board  Commrs.,  Clinton  Co.  v.  Davis,  162  In< 
N.  £.  683,  64  L.  B.  A.  942,  under  statute  providing  for  rewai 
furnishing  evidence  of  election  bribery,  neither  vote  buyer 
seller  entitled  to  reward;  Courtemanche  v.  Supreme  Court  ] 
136  Mich.  36,  98  K.  W.  752,  64  L.  B.  A.  668,  where  death  c 
voluntarj  taking  of  poison  to  frighten  wife  into  giving  insun 
but  not  with  iatsnt  to  cause  death,  recovery   maj   be  had  < 


1329 


Notes  on  U.  S.  Eeportfl.  11?  U,  a  C17e33 


excepting  assurance  agalimt  self -destruction ;  Box  v.  Lanier^  112  Tenn. 
411,  79  S.  W.  1046,  64  U  B.  A.  458,  where  life  policy  payable  to 
wife  if  Bhe  survives  asfured,  otherwise  to  his  repreaentativea,  latter 
not  entitled  to  proceeds  where  insured  killed  wife;  McAlliater  v.  Fair, 
72  Kme.  537,  84  Pac.  113,  3  L.  E.  A,  (N.  8.)  726,  husban«l  may  in- 
heiit  from  wife  though  he  killed  her  to  acquire  her  property. 

SyL  t  {^I,  128).     Proeurement  of  other  insurance  by  assignee. 

Approved  in  Exchange  Bank  v.  Moss,  149  Fed,  344,  admitting  evi* 
deuce  of  acts  of  cashier  of  defendant  bank  in  respect  to  Bimilar  trans- 
actions, in  action  to  recover  money  obtained  by  conspiracy  to  defraud 
by  means  of  fake  footrace;  Olson  v.  United  States,  133  Fed.  854,  67 
C.  C.  A^  21,  under  indictment  for  conspiracy  to  defraud  government 
of  lands  by  illegal  entry  by  person  named  for  defendant's  bene^t, 
evidence  that  defendants  induced  others  to  enter  other  lands  under 
similar  circumstances  is  admiBsible;  Yakima  Valley  Bank  v.  McAl- 
lister, 37  Wash.  573,  107  Am.  St.  Eep.  823,  79  Pac.  1122,  where  in 
action  against  indorser  defendant  alleges  indorsement  procured  by 
fraud,   evidence  of  similar  frauds  on  others  is  admissible. 

117  IT.  S.  617-021,  29  L.  1004,  LONG  v.  BULLAED, 

SyL  3   (XI,  129).    Debtor's  bankruptcy — Secured  creditor. 
Approved  in  Paxton  v.  Scott,  66  Neb.  387,  92  N.  W.  fil2,  folJowing 

rule* 

117  U.  8.  621-633,  29  L.  946,  DISTEICT  OP  COLUMBIA  v.  McEL- 
LIGOTT. 

SyL  4    (Xlf   130}*     C&re  required  of  servant— Notice   to   overseer. 

Approved  in  Walker  v.  Scott,  67  Kan,  818,  64  Pac.  616,  and  Neeley 
V.  Southwestero  etc.  Oil  Co.,  13  OkL  368,  75  Pac.  541,  64  L.  E.  A.  145, 
both  reaffirming  rule;  Crookston  Lumber  Co.  v.  Boutin,  149  Fed.  683, 
€84,  holding  decedent  ^ruilty  of  contributory  negligence  where  he  gave 
notice  to  master  of  defect  in  log  carriage  and  superintendent  promised 
to  repair;  Bell  Telephone  Co.  v.  Detharding,  148  Fed.  374,  telephone 
company  not  liable  for  injuries  to  "trouble  finder ''  sent  to  investigate 
trouble  and  injured  by  shock  caused  by  crossing  of  electric  wires;  Cin- 
einnati  etc.  By*  Co.  v,  Bobertson,  130  Fed,  524,  determining  what  is 
reasonable  time  to  repair  machinery  after  com|rtaint  of  employee  and 
promise  of  foreman,  to  repair;  Begenish  y.  Gates,  2  Alaska,  515,  where 
mine  employee  managing  bucket  used  in  hoisting  gravel  notified  fore- 
man of  defects  in  cable  but  continued  to  work,  he  is  negllgeni  in  not 
stopping  engine  to  fijt  rope  but  attempting  to  do  so  while  running; 
Daily  v.  Fiberloid  Co.,  186  Mass.  320,  71  N.  E.  555,  fact  that  servant' 
told  superintendent  that  plank  he  had  to  walk  on  was  warped,  and 
latter  said  he  would  see  to  it,  did  not  excuse  former  in  absence  «f 
allowing  he  continydd  work  iji  relianet  on  statement  of  lattor. 


117  IT.  &  i57^MI  3CKa  «b  U.  & 

117  V.  B,  «7-4ML  »  L  1«IL  DATIESS  COt>TV  t.  DICK 

A^^ryfvl  is  CMict  ▼.  EMckrimy,  M  MnaL  402,  103  X.  1 


9fL  3  fXI,  13S).    Hwaaapmi  Um^    OmuiiBi  bosd. 
Appvimil  IB  SAaia  t.  Zcfc,  fl  MinL  »7,  97  X.  W.  1062, 
rsfe  to  laflimad  ai 


117  U.  8-  •&«ri.  2f  L  1013,  PHILLIPS  t.  XBGLET. 

ByL  1  (XL  123).    GOTnctiM  mi  ji%wr  after  mb. 

Apprvved  ia  Ez  faite  Fska.  144  FedL  1020, 
#▼»  Tcan  •■  i»iiil»tat  aadcr  Rev.  8L,  i  440,  eoataiai^  §m 
wmd  am  to  exeoi  af  apatrarr  over  two  yean,  bat  priaoaer  rcai 
aaicadaMst  of  jad^Bieat;  Uaitod  Statca  t.  Foar  LorgMtto  Ho 
Fed.  SSi^  jad^Bcat  af  foifcitaic  of  uipoitod  goods  for  defrai 
toBM  la««  caaaot  be  seated  oa  aotiaa  after  teim  to  pemit  h 
defead  oa  groaad  af  inegalaritiea  ia  procediue;  Matter  of  Z* 
7  Anc  330,  Oft  Fml  4S3,  jadgfat  caaaot  ba  vacated  «a  bdi 
tenaat  whieb  ( 


Bjh  3  (XI,  133).    Power  oier  jadgneat  at  mpeaml 

Apptnred  ia  Kiag  t.  SHvii,  137  Fed.  227,  aad  Kiag  ▼.  Davit. 
213,  botb  holdiag  jodgaKat  ia  e jcctBcat  caaaot  bo  vacated  af te 
—Hoa  for  ftaod  ia  ; 


SjL  4  (XI,  134).    Eqaitable  relief  af^iart  jmAgtmmmL 

Approved  ia  O'Coaaor  v.  O'Coaaor,  142  Fed.  450,  451,  fM 
caaaot.  oa  icotioa  ia  action  at  law,  vacate  judgnieBt  of  prerk 
Hockadaj  v.  Jones,  8  OkL  163^  56  Fmc  1056,  n fusing  to  ea>] 
tiom  OB  j^dgHLent  readcrcd  witboot  serrice  of  proeeas,  where  ii 
of  Uw  T^zr.edj  net  shown;  Froebrich  v.  Lane,  45  Or.  20,  106  .\m 
G34,  76  Pac.  352,  apholding  eqmtj  jnrisdiction  to  set  aside  eoosl 
dtcrtt  settling  administrator's  final  account  procured  bj  fn 
Mahan  v.  Whelan,  44  Or.  406,  75  Psc  716,  neither  jud^nieBt  c 
court  in  plaintiif's  favor  in  forcible  entrr  nor  its  affimmace  o 
estops  defendant  from  suin^  for  specific  performaaee  of  verbal  \ 
for  injunction  against  judgment. 

117  r.  S.  679-683,  29  L.  1024,  JACKSOX  t.  LAWREXCHL 
SjL  1  (XI,  134).    Absolute  deed  as  mortgage. 
Approved  in  Weiseham  v.  Hocker,  7  OkL  254,  54  Fkc  465,  w1 

absolute  given  to  secure  debt  and  bond  executed  bj  grantee  tor 

ance  on  pajment  of  debt  secured,  both  iastnimeata  ^^»»g  «zi 

aame  time,  transaction  is  mortgaga. 
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117  U.  S.  683-689,  29  L.  1019,  ZEIGLER  v.  HOPKINS. 

Syl.  1  (XI,  134).     Attaching  petition  for  street  improyemcntn. 

Distinguished  in  Denver  v.  Londoner,  33  Colo.  121,  80  Pac.  122,  de- 
termining conclusiveness  of  findings  of  council  as  to  sufficiency  of  peti- 
tion for  street  improvements. 

117  U.  S.  689-696,  29  L.  1017,  CANTBELL  ▼.  WALLICK. 

Syl.  1  (XI,  135).    Patent  for  invention  and  improvement. 

Approved  in  Columbia  Wire  Co.  v.  Kokoma  etc.  YUre  Co.,  143  Fed. 
123,  Bates  patent  No.  365,723,  for  wire-barbing  machine,  infringed  by 
machine  of  Fredrich  patent  No.  711,303. 

Distinguished  in  Hoe  v.  Miehle  etc.  Co.,  149  Fed.  214,  Bead  patent 
No.  688,690,  for  improvements  in  bed  motions  for  cylinder  press,  limited 
by  prior  art. 

Syl.  2  (XI,  135).    Patents — Where  devices  same. 

Approved  in  Los  Angeles  Art  Organ  Co.  v.  Aeolian  Co.,  143  Fed.  887, 
Tremaine  k  Pain  patent  No.  552,796,  improvements  in  musical  instru- 
ments using  perforated  sheets,  infringed  by  Fleming  patent  No.  659,442 ; 
Charmbury  v.  Walden,  141  Fed.  377,  upholding  Charmbury  patent  No. 
717,348,  for  vamp  stay  for  shoes;  Couch  Bros.  ▼.  Allen  Mfg.  Co.,  140 
Fed.  857,  upholding  Couch  patent  No.  699,151,  for  casing  for  horse  col- 
lars; Bryce  Bros.  Co.  v.  Seneca  Glass  Co.,  140  Fed.  171,  holding  Schrader 
patent  No.  592,920,  for  engraving  machine  for  etching  glassware,  valid 
and  infringed  by  machine  of  Schiffbauer  patent  No.  645,333;  Mica  In- 
sulator Co.  T.  Union  Mica  Co.,  137  Fed.  938,  upholding  Dyer  patent  No. 
483,  646,  for  process  for  making  artificial  mica. 

Syl.  8  (XI,  135).    Burden  of  prior  use  on  infringer. 

Approved  in  Scott  v.  Laas,  150  Fed.  765,  affirming  Laas  v.  Scott,  149 
Fed.  196,  decision  of  court  of  appeals  of  District  of  Columbia  affirming 
patent  office  in  proceeding  involving  priority  of  invention,  authorizes  pre- 
liminary injunction  against  infringement  by  unsuccessful  contestant 
Keasbey  etc.  Co.  v.  Philip  Carey  Mfg.  Co.,  139  Fed.  577,  upholding  Han- 
more  patent  No.  545,843,  for  nonconducting  covering  for  steam  pipe; 
Cleveland  Foundry  Co.  ▼.  Kauffman,  135  Fed.  361,  68  C.  C.  A.  658,  up- 
holding Jeavons  patent  No.  702,560,  for  oil-burner;  Albright  ▼.  Lang- 
feld,  131  Fed.  477,  upholding  Albright  patent  No.  439,086,  for  coia 
pur8«. 


GZVin  UNITED  STATES. 


118  U.  8.  810,  80  L.  49,  EMEBSON  t.  8ENTER. 

87L  8  (Xly  13%).    SoiriTing  partner  controls  firm  property. 

Approved  in  People's  National  Bank  ▼.  Wiloox,  136  BGeh.  5< 
100  N.  W.  27,  29,  where  surviving  partner  mortgaged  pari 
assets  to  meet  firm  debts,  mortgagee  had  prioritj  over  his  im 
creditors. 

,    87I.  5   (XI,  139).    Assignment  for  creditors — Omissioii  of  s 
Approved  in  Dugan  v.  Beckett,  129  Fed.  58,  83  C.  C.  A.  49! 
gage  of  bankrupt's  stock  not  invalidated  bj   frandolent  eoB< 
mortgagor  alone. 

118  U.  a  1922,  30  L.  75,  JOHNSTON  t.  DI8TBXCT  OP  COLt 
87L  1  (XI,  140).  MunicipaUtj's  liabiUtj  for  defective  sei 
Approved  in  Bowden  t.  Kansas  Citj,  69  Kan.  598,  593,  'i 
575,  66  li.  B.  A.  181,  dtf  liable  for  unsafe  condition  of  firs 
wherebj  fireman  injured;  Manning  v.  Springfield,  184  Mass.  ! 
N.  E.  202,  where  recovery  not  allowed,  defect  being  ia  sjs 
sewer;  Harrington  t.  Woodbridge,  70  N.  J.  L.  29,  56  AtL  141 
ing  relief  for  damage  caused  bj  want  of  sufficient  fall,  and  c 
ic  sewer  causing  water  to  back  up  into  plaintiff's  cellar;  1 
Neillsville,  125  Wis.  551,  104  N.  W.  700,  1  L.  B.  A.  (N.  S 
citj  liable  for  damage  caused  bj  negligent  construction  of  sewer 

1J8    U.   S.   2225,   30   L.   53,   U.   Q.  BIFLE    ft   CABTBIDOE 
WHITNEY  ABMS  CO. 
Syl.  2  (XI,  141).    Abandonment  of  invention— Time  and  ma 
Approved  in  Victor  Talking  Mach.  Co.  t.  American  Graph.  C 

Fed.  866,  fact  that  invention  had  been  described  but  not  claims 

prior  application  does  not  show  abandonment  so  as  to  invalidats 

quent  patent. 

118  U.  8.  54-58,  80  L.  60,  CAMBBIA  IBON  CO.  t.  ASHBUBN, 
8yl.  2  (XI,  142).  Bevised  Statutes  condusifv  if  dear. 
Approved  in  Benson  v.  Henkel,  198  U.  8.  13,  49  L.  923,  1 
Ct.  569,  District  of  Columbia  a  district  within  meaning  of  Bi 
§  1014  (U.  8.  Comp.  SUt.  1901,  p.  716),  though  not  within  b 
of  judidary  act  of  1789,  from  which  the  section  was  takem. 
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lis  U.  S.  58  g« 


Distinguifilied  in  Clagett  t.  Duluth  Tp,,  143  Fed.  826,  General  Stat- 
utes of  187fl  of  Minnesota,  never  having  been  enacted  as  a  revifiion, 
not  con<?lii8ive. 

Syl.  3   (XI,  142),    Hemoval  for  local  prejudice. 

Distinguished  in  Boatmen's  Bank  v.  Fritzlen,  135  Fed,  664,  08  C.  C, 
A.  288,  under  act  of  18S7,  removal  could  be  had  by  nonresident  defend- 
ant,  though  some  of  codefendants  are  residents. 

118  U.  8.  58  61,  30  L.  72,  CASEMAK  ▼.  AMADOR  KTC.  CANAL  CO. 

Bjh  1   (XI,  143).     Collusion  to  give  federal  jurisdiction. 

Approved  in  TurnbuU  v.  Ross,  141  Fed.  652,  whcfe  court  directed 
▼erdict  for  defendant,  there  being  strong  evidence  of  eoUiuiioii, 

lis  U*  a  7380,  30  L.  7B,  CABMAN  v.  PETER. 

SyL  1   (XI,  143).     Clear  evidence  to  prove  deed  a  mortgage. 

Approved  in  New  York  Life  Ins.  Co.  t,  Preston,  142  Micb.  239,  105 
N»  W.  1132,  holding  evidence  insufficient  to  show  absolate  assignment 
of  insurance  policy  to  be  coUateral  security* 

118  tr.  e.  81  86,  30  L.  68,  UNITED  STATES  ▼.  LANDBAM* 

(XX,  144.)  Miecellaneout.  Cited  in  Ames  etc.  Co,  t.  Big  Indian 
ete.  Co,,  146  Fed.  175,  remedy  under  state  statute  allowing  one  aetioa 
for  protection  of  water  rfgbt  against  all  persons  diverting  water  from 
the  stream  or  source  enforceable  in  federal  courts. 

118  U,  8.  8690,  30  L.  110,  UNITED  STATES  v.  WILSON, 
SyL  1  (XI,  144).  Possession  necessary  to  quiet  title. 
Approved  in  Ashburn  v.  Graves,  149  Fed,  971,  denying  equitabla 
jurisdiction  of  bill  by  one  out  of  possession  to  remove  cloud  on  title; 
Ropes  T.  JenerBOu,  45  Fla.  559,  110  Am.  St.  Eep.  81,  34  So.  956, 
purebaser  of  land  at  execution  sale  not  in  possession  cannot  maintain 
bill  in  equity  against  one  in  possession  to  set  aside  prior  conveyance 
as  fraudulent  on  creditors;  Wallace  v.  Elm  Grove  Coal  Co.,  58  W.  Va. 
455,  52  S.  E.  487,  upholding  demurrer  to  bill  to  remove  cloud  on  litlo 
where  plaintiff  not  in  possession* 

118  U.  S.  90-96,  30  L.  115,  SPEAIGUB  /.  THOMPSON. 
Syl.  2  (XI,  145).  Statute  inseparable  from  void  part 
Approved  in  Cella  Com.  Co.  v,  Bohlinger,  147  Fed,  423,  424,  statute 
providing  for  service  of  summons  on  foreign  corporations  void  as  to 
those  doing  business  in  state,  being  invalid  as  to  others;  Robert  v. 
Police  Court,  14S  Cal.  135,  82  Pac.  839,  municipal  charter  giving  police 
courts  jurisdiction  of  all  misdemeanors  concurrent  with  superior  court 
entirely  void,  as  under  constitution  Bucb  jurisdiction  could  not  exist 
concurrently;  State  v.  Cudahy  Packing  Co.,  33  Mont.  188,  82  Pac,  836, 
Montana  statute  prohibiting  combinations  to   fix  prices   and   regulate 


118  U.  8.  97-151  Notes  on  U.  &  BeporU. 

production  not  severable  from  invalid  section  exempting  penoas  i 
in  horticulture  or  agT^^^ultnre  from  its  provisions. 

Distinguished  in  Olsen  v.  Smith,  195  XT.  S.  342,  49  L.  229, 
Sup.  Ct.  52,  upholding  pilotage  laws  of  Texas,  though  one  daose 
invalid  for  discrimination. 

118  U.  8.  97-109,  30  L.  104,  CLAY  v.  FREEMAN. 

8yL  1  (XI,  146).    Surviving  partner  holds  till  debts  paid. 

Approved   in  Linn  v.  Downing,  216   m.   72,   74   N.   E.   732, 
judgment  obtained  by  firm,  revival  thereof  after  death  of  one 
can  be  had  only  in  name  of  survivor  and  not  in  name  of  snrvi^ 
deceased's  administrator. 

118  U.  8.  113-119,  30  L.  108,  EX  PASTE  LOTHBOP. 
SyL  1   (XI,  147).    Arisona  county  court  an  inferior  eourt 
Approved  in  Higgins  v.  Tax  Assessors  of  Pawtueket,  27  B. 

63  AtL  37,  constitutional  provision  giving  supreme  court  Juri 

to  issue  prerogative  writs  does  not  make  statute  conferring  sod 

on  superior  courts  unconstitutional. 

118  U.  8.  120-126,  30  L.  81,  UNITED  8TATE8  v.  NA8HVILL: 
BY. 

SyL  1  (XI,  147).    United  8totes  not  bound  by  limiUtioa^ 

See  109  Am.  St.  Bep.  151,  152,  164,  171,  182,  note. 

Syl.  4  (XI,  148).    Limitations— Government  exemption — Trosl 
Approved  in  Eastern  State  Hospital  v.  Graves,  105  Ya.  152,  9 

838,  action  by  hospital  supported  by  state  for  charges  in  ear 
insane  person  cannot  be  barred  by  statute  of  limitations.  See  1 
St.  Rep.  179,  note. 

118  U.  S.  127-136,  30  L.  112,  OONLEY  t.  NAILOB. 
Syl.  4  (XI,  148).  Undue  influence — Destruction  of  free  age 
Approved  in  WiUrie  v.  Sassen,  123  Iowa,  424,  99  N.  W.  li 
celing  contract  to  convey  realty  for  grossly  inadequate  consi* 
where  grantor  of  feeble  mentality;  Stewart  v.  Lyons,  54  W.  ^ 
47  S.  E.  447,  refusing  to  avoid  will  on  ground  of  undue  infloenee 

118  U.  8.  148-151,  30  L.  190,  HOPPEB  v.  COBRINGTON. 

Syl.  2  (XI,  149).    Unauthorized  bonds  void  in  bona  fide  hai 

Approved  in  Green  Co.  v.  Shortell,  116  Ky.  126,  75  a  W.  254 

bonds  in  bands  of  bona  fide  purchasers  contained  no  recitals, 

not  estopped  to  show  conditions  of  issue  not  printed  in  boadSb 

SyL  3  (XI,  149).    General  averment  of  authority  insuAdead 

Approved  in  Pittsburgh  etc.  By.  Co.  v.  Lightheiser,  163  lad. 

N.  £.  219,  sustaining  demurrer  to  complaint  for  personal  ia 
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being  run  down  by  car,  facta  sliowin^  defendant's  duty  to  provide 
-signal  Mgbt  and  guard  not  being  aUegod.  See  97  Am.  St.  Rep.  833, 
note. 

118  U.  S.  iei-180,  30  L,  196,  GRAHAM  v.  BOSTON  ETC.  R.  R.  CO. 

Syl.  2   (XI^  150).    Adoption  of  foreign  corporation. 

Approved  in  Busaell  v.  St.  Louis  etc.  Rj.  Co.,  71  Ark.  455,  457,  75 
3.  W.  727,  728,  foreign  corporation  complying  with  Acts  1889^  p.  43, 
may  exercise  right  of  eminent  domain. 

SyL  9  (XI,  151).     Setting  aaide  state  court  decree* 
Approved  in  Strand  v.  Griffith,  144  Fed.  831,  tliamissing  hill  to  «et 
4U>ide  decree  of  foreclosure  obtained  in  state  courtB  on  ground  of  fraud. 

lis  U*  S.  180-193,  30  L.  158,  GARDNER  v.  HERZ, 

SyL  2  (XI,  152),     Patent  of  old  process  void. 

Approved  in  Lafferty  Mfg.  Co.  ▼.  Acme  By.  etc.  Co.,  143  Fed.  321, 
Affirming  138  Fed.  730,  holding  patent  for  railroad  torpedo  void,  there 
being  only  Bubslitution  of  material;  Yoiglitmana  y,  Weia  etc.  Co., 
133  Fed.  303,  boidiog  patent  for  improvement  in  fre-proof  windows 
▼oid  for  want  of  invention. 

118  U.  3.  194-196,  30  L.  243,  ABROWSMITH  v.  HABMONING. 

Sy].  £  (XI,  153).  Fourteenth  amendment — Erroneous  state  de> 
-cisiOD* 

Approved  in  Glucose  Bef.  Co.  y.  City  of  Chicago,  138  Fed.  211, 
in  suit  to  enjoin  enforcement  of  ordinance,  federal  jurisdiction  not 
^iven   by   allegation   that  city   exceeded  charter  powers. 

118  U,  8.  196-209,  30  L.  9S,  IRON  ETC.  MIN,  CO.  v.  ELGIN  MTN,  CO. 

SyL  1    (XI,  153).     Following  vein  beyond  aide  line. 

Approved  in  Ajai  Gold  Min.  Co.  v.  Hilkey,  31  Colo,  139,  72  Pac. 
450,  reaffirming  rule;  Last  Chance  Min.  Co.  v.  Bunker  Hill  etc.  Co., 
131  Fed,  689,  66  C.  C.  A.  299,  locator  had  right  to  location  vein  ex- 
tending beyond  side  lines  ^  Jefferson  Min.  Co.  ▼.  Ancboria  etc.  Mill  Co., 
32  Colo.  192,  75  Pac.  1076,  where  conflict  as  to  dip  rights  within 
surface  boundaries  of  two  locations^  senior  location  prevailed. 

SyL  3    (XI,   154).     Colorado  provisions  for  locating  mines. 

Approved  in  Mares  v.  Dillon,  30  Mont,  132,  75  Pac.  965,  holding 
utate  statute  requiring  acts  to  be  done  in  making  location  in  addition 
to  those  required  by  federal  law  valid. 

SyL  7  (XI,  165).    Act  of  1873  requires  parallel  end  lines. 

Distinguiflhed  in  Price  t.  Mcintosh,  1  Alaska,  291,  holding  valid 
-claim  irregular  in  shape;  Central  Eureka  Mining  Co.  t.  East  Central 
«tc.  Co.,  146  Cal.  151,  153,  79  Pac.  S35,  836,  as  to  location  made  bflfore 
acl  of  IBl^f  end  lines  not  required  to  h^  parallel. 
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118  U.  8.  235-241,  30  L.  173,  UNITED  STATES  t.  CENTRAL  PAa 
B.  B. 

&j\.  1   (XI,  156).    Construction  of  statutes. 

Approved  in  Kitchen  t.  Southern  Bj.,  68  8.  C.  564,  48  8.  R  8, 
construing  act  of  1898,  providing  that  action  for  wrongful  death  shall 
be  brought  for  benefit  of  heirs  at  law  of  distributees. 

SjL  2  (ZIy  157).    Construction  showing  unconstitutionalitj  avoided. 

Approved  in  Delaware  etc.  B.  Co.  v.  Kutter,  147  Fed.  62,  construing 
railroad  traffic  contract  not  to  be  invalid;  Green  v.  Grant,  134  Mich. 
472,  iM  N.  W.  587,  mortgagor's  agreement  to  pay  five  per  cent  interest 
and  all  taxes  on  mortgage  not  within  provisions  of  usury  statute  for- 
bidding more  than  seven  per  cent  interest,  though  taxes  should  exceed 
two  per  csnt. 

118  XT.  &  250-255,  30  L.  133,  LIBBT  t.  CLABK. 

SjL  1  (XI,  157).    Alienation  under  Indian  treaty. 

Approved  in  Gujatt  v.  Eauts,  41  Wash.  122,  83  Pac  11,  patent  to 
Indian  subject  to  treaty  stipulation  imposing  conditions  confers  base 
or  qualified  fee. 

118  U.  8.  256-263,  30  L.  176,  SALT  LAKE  CITY  t.  HOLLISTEB. 

Syl.  6   (XI,  158).    Corporations  liable  for  torts. 

Approved  in  Stewart  t.  Wright,  147  Fed.  328,  holding  bank  liable 
where  its  officers  had  aided  in  conspiracy  to  defraud;  Johnston  etc. 
Co.  T.  NaUonal  Bank  etc,  4  OkL  32,  44  Pac.  197,  holding  bank  liable 
for  fraud  of  managing  officer  committed  in  its  business. 

Syl.  6   (XI,  159).    Ultra  vires  contracts — Bestitution  allowed. 

Approved  in  Luther  v.  Wheeler,  73  8.  C.  95,  52  S.  B.  878,  allowing 
recovery  where  town  officers  without  authority  gave  notes  for  money 
which  was  used  in  public  buildings. 

Distinguished  in  In  re  Waterloo  Organ  Co.,  134  Fed.  344,  67  C.  C. 
A.  255,  refusing  to  allow  bonds  illegally  issued  by  corporation  to  be 
proved  against  it  in  bankruptcy;  United  States  8.  ft  L.  Co.  v.  Convent 
of  St.  Bose,  133  Fed.  360,  holding  corporation  not  estopped  to  set 
up  its  want  of  power  to  subscribe  for  stock  in  other  corporationa  in 
suit  to  cancel  such  subscriptions. 

118  U.  S.  264-271,  30  L.  232,  PLYMOUTH  ETC.  MIN.  CO.  t.  AMADOB 
CANAL  CO. 

Syl.  1  (XI,  159).    Single  docketing  for  appeal  and  error. 

Approved  in  Lockman  v.  Lang,  132  Fed.  34,  holding  single  assign- 
ment of  errors  sufficient  where  both  appeal  and  writ  of  error  taken. 

SyL  2   (XI,  159).    Joint  tort — Controversies  not  separable. 
Approved  in  Alabama  etc  By.  Co.  v.  Thompson,  200  U.  S.  215,  50 
L.  446,  26  Sup.  Ct.  161|  in  action  for  wrongful  death  against  railroad 
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company  an^  employees,  controYersy  with  company  not  separable  f 
Southern  Ry.  Co.  v,  Thomasoa,  146  Fed.  975,  denying  petition  for  re- 
moval on  ground  of  ** prejudice  and  local  influence^'  in  action  for 
joint  tort. 

SyL  3    (XI,   160).     Removal — CoUiiaive  joinder  muit  be  proved* 
Approved  in  Offner  v,  Chicago  etc.  R.  Co,^  14S  Fed.  203,  and  Thomai 
▼,  Great  Northern  By.  Co,,  147  Fed.  86,  both  denying  removal,  collusive 
joinder  not  being  proved;  Crawford  v.  Illinois  C.  E.  Co.,  130  Fed.  396, 
where  case  removed,   fraudulent  joinder  being  proved. 

Bistioguisbed  in  Biabon  v.  Cincinnati  etc.  Ry.  Co.,  133  Fed,  476,  66 
G  C.  A.  S45,  Holding  caae  abould  ba  remanded  where  verified  petition 
th  owing  code  fen  dan  t  to   be  sbam   party  not  denied. 

118  U.  B.  271-279,  30  L.  170,  MULLAN  v.  UNITED  STATES. 

SyL  3   (XI,  160).     Bcbool  patents  to  mineral  lands  canceled. 

Approved  in  Southern  Pac,  R.  R.  Co.  t»  United  States,  200  U.  S. 
351,  50  L.  511,  26  Sup.  Ct.  296,  upbolding  equity  jurisdiction  of  auit 
by  United  States  to  caJicel  patents  and  quiet  title  to  lands. 

lis  U.  S.  279-289,  30  L.  167,  CARSON  v.  HYATT. 

Syl.  2   (XI,  161).    Removal— State  court  views  record  only. 

Approved  in  Madi^nville  Traction  Co.  v.  8t  Bernard  Min.  Co.,  193 
U,  S.  245,  49  L.  465,  25  Sup.  Ct.  251,  condemnation  proceeding  under 
state  statute  removable  for  diversity  of  citizenship^  Shane  v,  Butte 
Elec.  By.  Co.,  150  Fed.  805,  806,  state  court  must  remove  case  upon 
petition  showing  fraudulent  joinder  filed  therein;  Helena  etc.  Co.  v, 
Spratt,  146  Fed.  313,  remanding  ease  where  whole  record  sbowed  want 
of  diverse  citizenship;  Boatmen's  Banit  v.  Fritzlen,  135  Fed.  653,  68 
C.  C.  A.  288,  upholding  jurisdiction  of  federal  court  wbere  record 
presented   for   removal  showed   diversity   of   citizenship. 

118  U.  S.  290-321,   30   L.  83,   PENNSYLVANIA   CO.  v.   ST.   LOUIS 
ETC.  B.  B. 

Syl.  6  (XI,  162).     Filing  certificate  not  acceptance  of  charter. 

Approved  in  Bussell  v.  St.  Louis  etc.  Ry.  Co.,  71  Ark,  454,  455,  75 
S.  W.  727,  foreign  corporation  complying  with  Acta  1889,  p.  43,  may 
exercise  right   of   eminent   domain* 

Distinguisbed  in  Walaey  r.  Chicago  etc.  By.  Co.,  147  Fed.  613,  cor- 
poration formed  by  consolidation  of  Iowa  and  Uliuois  corpora tioni 
was  corporation  of  both  states. 

Syl.  6   (XI,  163).     Ei|uity  will  enforce  railroad  lease. 

Approved  in  Grand  Trunk  etc.  By.  Co.  t.  Cbicago  ete.  Ry.  Co.,  141 
Fed,  795,  agreement  of  railroad  lessee  for  long  term  to  use  tracks  and 
terminal  facilities  of  lessor  and  pay  rental  on  wbeelage  basis  enforcft> 
able  in  equity  on  ground  of  avoiding  multiplicity  of  suitA. 
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8yl.  8  (XI,  163).    Bailroad  has  no  power  to  lease. 

Approved  in  Benfrow  v.  Grimes,  6  Okl.  613,  52  Pae.  S91,  lei 
five  years  by  board  for  the  leasing  of  sehool  lands  in  Oklahom 
because  beyond  legal  powers  of  board,  who  were  restricted  to  thn 
leases. 

SyL  9  (XI,  164).    Lease  nltra  vires  of  lessee  void. 

Approved  in  Arkansas  v.  Choctaw  etc.  B.  Co.,  134  Fed.  108,  1 
role  so  definitely  settled  as  not  to  be  federal  qoestioii  giving  : 
courts  jurisdiction. 

Syl.  11  (XI,  165).  Authority  for  transportation — Contrmct  do 
include  lease. 

Approved  in  Smalley  t.  Atlanta  etc.  By.  Co.,  73  8.  C.  574,  53 
1001,  holding  railroad  company  liable  for  negligenee  of  lassee. 

SyL  14  (XI,  165).    Belief  where  ultra  vires  eontracti  execute 

Approved  in  Union  Bank  v.  Oxford  etc  B.  Co.,  143  Fed.  200,  a] 

recovery  of  price  paid  for  void  municipal  bonds  where  seller  hs 

resented  them  to  be  valid;   In  re  Waterloo  Organ  Co.,  134  Fm 

67  C.  C.  A.  255,  holding  bonds  issued  in  consideration  of  ii 
ment  of  note  against  the  corporation's  president  violates  statui 
bidding  issue  except  for  money  or  property,  and  not  provable  i 
corporate  assets. 

8yL  16  (XI,  166).    Performanee  does  not  estop  resdMioB. 
Approved  in  Anglo-American  etc  Co.  t.  Lombard,  132  Fed.  73' 

68  C.  C.  A.  89,  where  one  corporation  transferred  all  its  aai 
another,  stockholders  of  first,  by  exchanging  their  stock  for  st 
latter,  not  relieved  from  stockholders'  liability,  second  corporatio 
ing  no  power  to  acquire  stock  of  first;  Stealey  v.  Kansas  Cit 
Mo.  408,  78  S.  W.  601,  city  not  liable  for  injury  from  de 
sidewalk  it  had  constructed  outside  of  city  limits. 

Distinguished   in   Weed   v.   Gainesville  B.   B.   Co.,    119   Ga.   5 
8.   £.  894,  bondholders  in  suit  to  foreclose  railroad  mortgage 
attack  as  ultra  vires  contract  whereby  stock  issued  to  another  r 
company  which  completed  construction  of  road. 

118  U.  a  321-346,  30  L.  211,  LOBING  v.  PALMEB. 

Syl.  4  (XI,  167).     Delay  not  bar  in  equity. 

Approved  in  Von  Amim  v.  American  Tube  Works,  188  Mass.  I 
K.  £.  681,  suit  by  minority  stockholder  against  corporate  office 
misappropriation  of  funds  not  barred  by  delay. 

118  U.  a  356-374,  30  L.  220,  TICK  WO  t.  HOPKINa 
8yl.  2  (XI,  168).     State  construction  not  binding. 
Approved  in  Hoist  t.  Savannah  etc.  Co.,  131  Fed.  944,  holdin 

neolatioa  of  municipal  council  granting  railroad  company  ri 
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lay  track  in  a  street  without  prior  notice  or  publication;  Jamison  v. 
Wimbisb,  130  Fed.  362,  sentence  by  police  judge  of  seven  months' 
•evere  labor  on  chain-gang,  under  municipal  ordinancea  for  miuor  of- 
fense void  under  fourteenth  amendment. 

Syl,  3  (XI,  168).     Laundry  ordinance  within  police  power* 
Approved  in  State  v.  Cantwell,  179  Mo.  270,  78  S.  W.  576,  upholding 
statute  limiting  hours  of  employment  in  mines  to  eight  hours  a  <Jay. 

Distiuguighed  in  In  re  Smith,  143  Cal.  373,  77  Pac.  182,  ordinance 
prohibiting  maintenance  of  gas  plant  within  certain  district  void; 
State  V.  Brown,  37  Wash.  101,  107  Am.  St.  Rep.  798,  79  Pac.  637.  68 
Lt,  R.  A.  889,  holding  void  statute  requiring  examination  and  license 
from  dental  board  for  '^owning,  running  and  managing  a  dental  office." 

SyL  4  (XI,  169).     Fourteenth  amendment  applies  to  all  races. 

Approved  in  Block  v.  Schwartz,  27  Utah,  400,  76  Pac.  26,  holding 
void  act  of  1901,  making  void  sale  of  entire  stock  of  merchandise  in  bulk, 
unless  certain  conditions  complied  with;  disseuting  opinion  in  United 
SUtes  V.  Sing  Tuck,  194  U,  S.  179,  48  L,  925,  24  Sup,  Ct.  621,  majority 
refusing  to  grant  habeas  corpus  to  Chinaman,  alleging  citizenship,  who 
is   refused   admission  to  United  States, 

SyL  6   (XI,   170).     Ordinance  giving  arbitrary   power  invalid. 

Approved  in  Wright  v.  Hart,  182  N.  Y.  358,  75  N.  E.  415,  2  L.  R. 
A,  (N.  S.)  338,  McKinster  v.  Sager,  163  lud.  679,  680,  106  Am.  St. 
Bep.  268,  72  N.  E,  857,  68  U  K  A.  273,  and  Sellers  v.  Hayes,  163  Ind. 
434,  435,  72  N.  E.  123,  124,  all  holding  statute  making  sale  of  stock 
of  meichandise  otherwise  than  in  course  of  trade  void  as  against 
creditors  as  violating  fourteenth  amendment;  Boyd  v.  Board  of 
Council,  117  Ky.  208,  111  Am.  St.  B<!p.  244,  77  8.  W.  672,  holding 
ordinance  requiring  consent  of  municipal  common  council  for  erec- 
tion of  building  invalid;  Mandevill©  v.  Band,  111  La.  809,  35  So. 
916,  holding  penal  lii^uor  ordinance  prohibiting  further  granting  of 
privilege  within  certain  distance  of  churches  or  schools  violates  four- 
teenth amendment;  State  v.  Ramsey er,  73  N.  H.  36^  58  Atl.  960, 
holding  void  statute  prohibiting  use  of  trading  stamps;  Schnaier  v. 
Navarre  Hotel  etc.  Co.,  182  N.  Y,  89,  108  Am.  St.  Kep.  790,  74  N,  E. 
562,  70  L.  R.  A.  722,  holding  statute  for  licensing  of  plumbers  which 
requires  employers  or  all  members  of  plumbing  firm  to  be  licensed,  in- 
valid; Hubbard  v.  Hubbard,  77  Vt.  80,  107  Am.  St  Bep.  753,  68  AU. 
971,  67  L.  E.  A.  969,  holding  statute  authorizing  court  of  chancery 
on  petition  of  wife  to  empo'wcT  her  to  convey  land  by  her  separate 
deed  invalid;  State  v.  Scampini,  77  Vt.  114,  59  Atl.  208,  holding  void 
act  regulating  sale  of  liquors  excepting  from  its  provisions  man- 
ufacturers of  cider  or  native  wines  not  to  be  drunk  on  premises.  See 
ootes,  108  Am.  St.  Eep.  786,  788;  104  Am,  St.  Rep.  642. 

Distinguished  in  New  York  v.  Tan  da  Carr,  199  tJ.  S.  559,  562,  50 
L.  309j  311,  M  &up»  Ct*  144|  holding  ordinance  requiring  milk  dealers 
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to  obtain  permit  from  board  of  health  did  not  violate  foort 
amendment;  Grainger  y.  Douglas  etc.  Club,  148  Fed.  520,  521,  527 
531,  536,  overruling  Douglas  etc.  Club  v.  Grainger,  146  Fed.  417 
and  holding  statute  creating  racing  commission  with  power  to  li 
and  regulate  horseracing  valid;  Fitts  v.  Atlanta,  121  Ga.  573,  49 
796,  67  L.  B.  A.  803,  upholding  ordinance  prohibiting  public  meetii 
streets  without  consent  of  municipal  authorities;  State  v.  Durei 
Kan.  37,  38,  39,  80  Pac.  995,  996,  holding  valid  statute  giving  pr 
judge  discretionary  power  over  subject  of  granting  and  rei 
liquor  licenses;  Ex  parte  Boyce,  27  Nev.  339,  75  Pac.  6,  65  L.  B.  j 
upholding  statute  providing  eight-hour  day  for  all  workmen  in  i 
smelters  and  mills  for  reduction  of  ore;  State  v.  Briggs,  45  Or 
375,  .77  Pac.  750-752,  upholding  statute  authorizing  board  of  b 
examiners  to  prescribe  qualifications  for  barbers  and  grant  ht 
thereunder;  Burke  v.  Collins,  18  S.  D.  194,  99  N.  W.  1113,  uphc 
statute  giving  board  of  county  commissioners  power  to  reject  1 
license  bond  of  any  person  known  to  them  to  be  unfit  to  eo 
liquor  business;  Harrigan  v.  Gilchrist,  121  Wis.  220,  99  N.  W 
upholding  §  3052,  Bev.  St  1898,  of  Wisconsin,  requiring  nnderta 
to  be  filed  on  appeal. 

Syl.  7  (XI,  172).    Unequal  enforcement  of  law  invalid. 

Approved  in  Lochner  v.  New  York,  198  U.  a  64,  66,  49  U  M4 
25  Sup.  Ct.  539,  holding  void  statute  limiting  hours  of  eraploj 
in  bakeries  to  sixty  hours  a  week,  and  ten  hours  a  day;  Dobbi 
Los  Angeles,  195  U.  S.  240,  241,  49  L.  177,  25  Sup.  Ct.  18,  holdii 
valid  ordinance  restricting  limits  within  which  gasworks  mi 
erected;  Hume  v.  Laurel  Hill  Cem.,  142  Fed.  564,  565,  holding 
icipal  ordinance  prohibiting  burial  of  dead  in  city  and  conn* 
San  Francisco  void;  Kentucky  v.  Powers,  139  Fed.  456,  461,  alU 
removal  of  case  to  federal  courts  on  ground  of  discrimination  af 
jurors  of  same  political  party  as  defendant  in  state  court;  Bro^ 
Urquhart,  139  Fed.  848,  granting  habeas  corpus  to  defendant' 
upon  beiDg  acquitted  in  state  court  on  ground  of  insanity,  had 
committed  to  prison  by  court  as  a  dangerous  person,  under  st 
without  further  trial  on  that  question;  State  v.  Cudahy  Packin| 
33  Mont.  186,  82  Pac.  835,  holding  statute  prohibiting  corabini 
for  fixing  prices  or  regulating  production  except  as  to  person 
gaged  in  horticulture  or  agriculture  void  under  fourteenth  ai 
ment 

Distinguished  in  Owensboro  Waterworks  Co.  v.  Owensboro,  2( 
S.  45,  50  L.  364,  26  Sup.  Ct.  249,  upholding  act  of  municipali 
diverting  taxes  collected  for  specific  object;  Ah  Sin  v.  Wittmai 
U.  8.  506,  507,  508,  49  L.  1145,  1146,  25  Sup.  Ct.  756,  holding  c< 
tion  of  Chinaman  under  ordinance  against  gambling  not  illegal  be 
the  ordinance  enforced  solely  against  Chinese,  where  it  is  not  i 
that  the  evil  did  not  exist  solely  among  Chinese;  Georgia  1 
etc.  Co.  T.  Wright,  125  Ga.  603,  54  &  £.  58,  holding  custom  oi 
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pay  en  to  ret^irn  th&it  property  at  less  tban  its  value  will  not  amoont 
to  deDial  of  equal  protection  of  law  as  to  person  required  to  pay  tax 
on  full  ffclue;  Kersey  v.  Terre  Haute,  161  Imh  476,  63  N.  E.  1030, 
tipholding  ordinance  imposing  tax  on  veMclea  excepting  atreet-cara, 
Automobiles  and  vehicles  of  nonresidents. 

lis  U.  S.  375-385,  30  L.  228,  UISITBD  STATES  v.  KAGAMA. 

Syl  G  (XI,  173),     Indian  tribes  not  nations. 

Approved  in  Gay  v.  Thomas,  5  OkL  12,  46  Pac,  582,  upholding  tax 
imposed  by  Oklahoma  Territory  npon  cattle  belonging  to  white  persons, 
and  kept  grazing  on  Indian  reservation  under  leases  from  Indiana, 

Syl.  8  (XI,  174).    Federal  act  of  1885  valid. 

Approved  in  United  States  v.  Cardish,  145  Fed.  246,  affirming  143 
Fed.  641,  642,  and  holding  §  2143,  Ecv.  St.,  in  ao  far  aa  it  distinguishea 
between  white  persons  and  Indiana  in  committing  crimes  on  Indian 
reservation  in  state  repealed  by  act  of  1885;  In  re  Kow-ge-zhuck,  69 
Kan.  415,  76  Pac.  878,  holding  act  February  8,  1887,  for  allotment  of 
land  of  reservation  to  Indians,  confers  jurisdiction  on  state  courts 
to  pnntah  allottees  for  crimes  within  iintits  of  reservation;  State  v. 
Howard,  33  Wash.  256,  258,  74  Fac,  384,  385,  hoMiog  act  of  March 
3,  1885,  c,  341,  does  not  deprive  state  court  of  jurisdiction  over  crimes 
committed  on  reservation  by  Indians  not  in  tribal  relatioiL. 

SyL  9  (XI,  174).     Indians  are  wards  of  nation. 

Approved  in  In  re  Lincoln,  129  Fed.  248,  holding  state  court  without 
iurisdiction  to  puuiah  Indian  for  having  deer  meat  in  his  possession  on 
Indian  reservation  in  California,  contrary  to  state  statute;  United 
States  V.  Berrigan,  2  Alaska,  450,  sustaining  suit  in  name  of  United 
States  f«r  benefit  of  Indians  to  prevent  persons  from  trespassing  on 
land  occupied  by  tbemj  Herd  v.  United  States,  13  OkL  516,  75  Fac.  292, 
und  Goodaon  v*  United  States,  7  OkL  130,  54  Pac,  427,  both  holding 
S4^t  of  Marcb  3,  1885,  did  not  deprive  district  court  of  territory  of 
Oklahoma  sitting  as  United  States  court  of  jurisdiction  over  crimes 
of  persons  other  tban  Indians,  within  reservation;  Labadie  v.  United 
States,  6  OkL  415,  61  Pac.  671,  holding  act  of  Congress  of  June  4, 
1888,  prohibiting  cutting  of  timber  on  Indian  reservation,  effective 
against  Indians  occupying  reservation  in  tribal  relations;  Hollister 
V.  United  States,  145  Fed.  777,  upholding  act  conferring  jurisdiction 
on  federal  courts  for  district  of  South  Dakota  to  try  cases  of  larceny 
committed  on  Indian  reservations  in  that  state;  United  States  v. 
Thurston,  143  Fed.  289,  enjoining  collection  of  state  taxes  on  proceeds 
of  sales  of  Indian  lands  under  act  May  27,  1902,  which  bad  been 
deposited  in  bank  to  credit  of  Indians  in  accordance  therewith; 
McBride  v.  Farrington,  131  Fed.  801,  upholding  leases  of  mineral  lands 
on  Indian  reservation  under  authority  of  tribal  laws,  thera  being  no 
•ontravenimg  ftcti   oi   Congress 


A 


118  U.  S.  385-454  Notea  on  U.  8.  Beports. 

118  U.  S.  385-389,  30  L.  165,  FEANCIS  v.  PLINN. 

Syl.  1   (XI,  176).     Conspiracy  not  enjoined. 

Approved  in  Montgomery,  Ward  &  Co.  v.  South  Dakota  ete. 
150  Fed.  418,  refusing  to  enjoin  association  of  retail  dealers 
carrying  out  agreement  not  to  purchase  from  jobbers  who  s( 
catalogue  or  mail  order  houses;  Empire  Transportation  Co.  v.  Jol 
76  Conn.  83,  55  Atl.  589,  refusing  to  enjoin  defendant  from  reple 
coal  barges  of  plaintiff. 

118  U.  8.  394-417,  30  L.  118,  8ANTA  CLARA  CO.  v.  80UTI 
PACIFIC  B.  B. 

8yl.  1  (XI,  176).  Corporations  persons  within  fourteenth  a. 
ment. 

Approved  in  Douglas  etc.  Club  v.  Grainger,  146  Fed.  417,  nphi 
state  statute  creating  commission  for  regulation  and  licensing  o 
ing  corporations;  Huber  v.  Martin,  127  Wis.  434,  105  N.  W. 
holding  reorganization  of  mutual  insurance  company  under  state 
ute  violated  fourteenth  amendment;  dissenting  opinion  in  Hi 
Henkel,  201  IT.  8.  84,  50  L.  669,  26  8up.  Ct  370,  majority  holding  1 
amendment  of  United  States  constitution  will  not  justify  oflSc 
corporation  in  refusing  to  produce  its  books  in  answer  to  subpoena 
tecum  at  grand  jury  investigation. 

8yl.  2  (XI,  177).    Federal  courts— Validity  of  state  law. 

Approved  in  dissenting  opinion  in  Kingsley  v.  Merrill,  122  Wii 
99  N.  W.  1050,  67  L.  B.  A.  200,  majority  holding  statute  m 
debts  due  from  solvent  debtors  taxable  to  creditor  does  not  t 
fourteenth  amendment. 

Syl.  4  (XI,  178).    Assessment  partly  unauthorized  totally  void. 

Approved  in  Fargo  v.  Hart,  193  U.  8.  503,  48  L.  767,  24  8u] 
498,  holding  assessment  against  express  company  which  took 
account  personal  property  of  the  company,  outside  state,  in  fixii 
sessment  on  mileage  basis,  wholly  void. 

118  U.  8.  425-454,  30  L.  178,  NORTON  v.  SHELBY  COUNTY. 

Syl.  3  (XI,  179).    No  de  facto  officer  without  office. 

Approved  in  Crowley  v.  Southern  By.  Co.,  139  Fed.  853,  where 
law  creating  county  court  held  unconstitutional,  suit  filed  thereii 
removed  to  federal  court  dismissed;  People  v.  Horan,  34  Colo.  3^ 
Pac.  261,  where  election  commission  had  organized  and  acted 
unconstitutional  law,  its  certificate  of  the  election  of  person  to 
of  coroner  not  evidence  of  that  fact  in  election  contest;  Clark  v.  Ami 
etc.  Coal  Co.,  165  Ind.  216,  73  N.  E.  1084,  affirming  35  Ind.  App.  : 
N.  E.  729,  and  holding  corporation  created  by  special  act  for 
which  had  expired,  and  which  had  attempted  to  continue  its  exii 
under  an  unconstitutional  act  not  a  de  facto  corporation;  Matt 
O'Berry,  179  N.  Y.  287,  72  N.  E.  109,  wher«  tax  paid  under  voic 
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person  to  whom  it  is  refuimled  has  right  to  interest;  City  of  Guthrie 
V.  Territory,  1  OkL  193,  31  Pac.  192,  11  L.  R.  A.  418,  provisional 
municipal  organ  izationa  in  Oklahoma  p  before  act  of  Co  ogress  of  May 
2f  1890,  providing  territorial  government,  had  no  legal  existence  and 
their  contracts  voiti;  Payne  v.  Staunton,  55  W,  Va,  207,  46  S,  E.  92J>, 
maadamus  will  not  lie  to  compel  clerk  of  eounty  court  to  allow  in- 
ipection  of  books  and  papers  in  hia  custody  uodor  unconstitutional 
law;  dissenting  opinion  in  Prewitt  v.  Security  etc.  Ins.  Co,,  119  Ky. 
347,  S4  8,  W.  531,  majority  holding  state  statute  providing  that  if 
foreign  insurance  company  shall  remove  a  suit  from  state  to  federal 
courts  without  consent  of  other  parties,  its  right  to  do  business  in 
state  shall  be  revoked,  does  not  violate  federal  constitution;  dis- 
senting opioion  in  People  v.  Ebelt,  180  N.  Y.  478,  73  N.  E.  237,  majority 
holding  a  jury  drawn  and  returned  under  unconstitutional  statute  a 
de  facto  jury* 

Distinguished  in  South  Omaha  v.  O'Rourke,  70  Neb.  482,  97  K.  W. 
609,  a  precinct  for  taxing  purposes  actually  formed  and  organized,  de 
facto,  though  meeting  of  county  commissioners  at  which  it  was 
formed  not  legally  held;  Muse  v.  Lexington,  110  Tenn,  667,  76  S,  W. 
484,  upholding  bonds  issued  by  town  under  authority  of  legislaturep 
though  the  town  had  not  been  legally  incorporated. 

8yL  5  (XI,  180).     Unconstitutional  law  absolute  nullity* 

Approved  in  Campbell  v.  Bryant,  104  Va.  516,  52  S,  E.  640,  enjoining 
eollection  of  tax  by  ofHcera  of  town^  the  act  under  which  it  was  in- 
eoTporated   being  invalid. 

Syl.  6  (XI,  ISl).     Official  acts  unaffected  by  DIegal  appointment. 

Approved  in  Ex  parte  State,  142  Ala.  89,  110  Am.  St.  Rep.  21,  38 
Bo.  835,  person  commissioned  by  governor  as  and  exercising  duties  of 
circuit  judge  under  unconstitutional  act,  but  at  time  and  place  where 
such  court  could  legally  be  held,  was  de  facto  judge;  Walker  v.  State,* 
142  Ala.  10,  39  So.  242,  person  acting  as  judge  of  state  circuit  court, 
though  appointed  under  unconstitutional  act,  a  de  facto  judge;  Powers 
V.  State,  83  Hiss.  703,  36  So.  8,  special  judge  appointed  for  trial  of 
case  de  facto  officer  though  he  had  not  taken  oath  of  office;  Greene 
▼.  Rienzi,  87  Miss.  466,  40  So.  18,  acts  of  do  facto  mayor  and  board 
of  aldermen  in  issuing  municipal  bonds  valid. 

Syl.  7,  (XI,  182).     De  facto  officer  defined. 

Approved  in  Monahan  v.  Lynch,  2  Alaska,  133,  upholding  appointment 
of  poun  dm  aster  by  town  council,  though  members  of  it  not  legally 
elected;  Haskell  v.  Button,  65  Neb.  275,  91  N.  W,  395,  deputy  county 
clerk,  whose  appointment  not  in  writing  and  who  had  not  complied  with 
law  relative  to  official  bond  and  oath  a  de  facto  officer;  Morford  v.  Ter- 
ritory, 10  Okl.  745,  63  Pac.  960,  54  L.  R.  A.  513,  defendant  guilty  of 
perjury  for  false  testimony  given  in  prior  suit  before  judge  who  did  not 
possess  the  legal  qualiiLcations  for  office ;  Purdin  v.  Washington  etc.  Assn., 
41  Wash.  397,  83  Pac.  724,  in  suit  to  recover  land  sold  for  taxes  levied 


A 


118  U.  8.  455-506  Notes  on  U.  S.  Beporta. 

by  irrigation  district,  yalidity  of  proceedings  taken  to  orgmnii*  tl 
trict  cannot  be  attacked. 

87I.  8  (XI,  182).    Batification  of  invalid  municipal  bonds. 

Approved  in  Farmers'  etc.  Co.  t.  Sioux  FaUs,  131  Fed.  912, 
adoption  of  constitutional  amendment  requiring  majority  vote  of  e 
present  and  voting  to  authorise  municipal  indebtedness,  bonds  eov 
be  issued  on  vote  taken  before  the  amendment  under  law  pro 
majority  of  electors  should  be  determined  by  vote  east  for  ma; 
last  preceding  election;  Green  Co.  t.  Shortell,  116  Kj.  134,  75 
257,  fact  that  county  paid  interest  on  bonds  does  not  estop  it  from 
ing  their  invalidity. 

118  U.  8.  455-467,  30  L.  237,  MORGAN  ETC.  CO.  v.  LOUISIAN. 

S7L  3  (XI,  183).     Quarantine  laws  not  tonnage  taxes. 

Approved  in  Chicago  etc.  By.  Co.  t.  Illinois,  200  U.  8.  585,  50  1 
26  Sup.  Ct.  341,  constitutional  rights  of  railroad  company  not  ii 
by  requiring  it  to  remove  and  rebuild  bridge  and  culvert  made  ne< 
by  the  widening  and  deepening  of  channel  by  drainage  eomz 
aeting  under  sti^te  law;  Louisville  t.  Wehmhoif,  116  Ky.  830,  76 
881,  statute  against  gambling  which  prohibited  telegraph  eompanj 
furnishing  poolrooms  with  communications  concerning  horseraces 
exercise  of  police  power;  Commonwealth  t.  Strauss,  191  Mass.  5 
N.  E.  139,  upholding  statute  prohibiting  seller  of  goods  from  in 
«ondition  that  buyer  shall  not  sell  or  deal  in  goods  of  other  p< 
8t.  Louis  V.  Grafeman  Dairy  Co.,  190  Mo.  504,  89  8.  W.  620,  oni 
requiring  vendors  of  milk  to  register  and  pay  registratioa  fee  ( 
dollar  does  not  impose  tax,  but  merely  an  inspection  fee. 

118  U.  S.  468-506,  30  L.  134,  THE  CITY  OF  NOBWICH. 

Syl.  2  (XI,  185).  Limited  liability — Appraisement  by  district 
*  Approved  in  The  Twilight,  138  Fed.  1006,  where  dispute  as  to 
amount  of  stipulation  for  release  of  libeled  vessel  will  be  fixed  si 
est  amount  subject  to  right  of  claimant  to  prove  value  to  which  lib 
recovery  limited. 

Syl.  5  (XI,  186).    Limited  liability  not  increased  by  salvage. 

Approved  in  The  Pine  Forest,  129  Fed.  705,  64  C.  C.  A.  228, 
owners  of  tug  at  fault  also  owned  vessels  which  brought  injured 
to  port,  having  performed  the  service  before  beginning  limited  li 
proceedings,  no  compensation  for  salvage  service  could  be  claimed 

S7I.  7  (XI,  186).     Limited  liability — Insurance  not  included. 

Approved  in  In  re  Knickerbocker  S.  B.  Co.,  136  Fed.  959,  1 
ceeding  to  limit  liability,  interrogatories  annexed  to  answer  d 
to  discovery  of  assets  of  petitioner  inadmissible. 

Distinguished  in  The  Conveyor,  147  Fed.  591,  liens  for  i 
«iif orceabls  against  insurance  money* 
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Bj\.  9  (XT,  186).     Limited  liability — Surrender  to  underwritera. 
Approved  in  The  Mauch  Cbunk,  139  Fed.  753,  where  in  eoUision  both 

vessels  at  fault,  claim  of  owner  on  behalf  of  insurer     subordinatfi  to 

claims  of  third  persons. 

118  U.  S.  507-520,  30  U  153,  THE  SCOTLAND. 

3yL  4  (XI,  187),     Limited  liability — Interest  discretionary. 

Approved  in  la  Conner  etc.  Co.  v.  Widmer,  13<3  Fed.  178,  69  C.  C.  A. 
193,  allowing  interest  on  damages  caused  by  delay  in  transportation  of 
horses;  Bethell  v.  Mellor,  135  F^d.  445,  refusing  to  allow  interest  on 
claim  for  damage  to  cargo* 

Distinguished  in  Burrows  v,  Lawnsdale,  133  Fed.  251,  68  C.  C.  A.  650, 
interest  should  not  be  allowed  on  damages  awarded  in  admiralty  for 
personal  injury. 

118  tr.  S.  520-541,  30  L,  156,  THE  GEEAT  WESTERN. 

SyL  3  (XX,  188).    Methods  of  claiming  limited  liability. 

Approved  in  The  Lotta,  150  Fed.  222,  limited  liability  act  does  not 
prevent  action  against  vessel  for  wrongful  death  in  state  court,  the 
limitation  being  admissible  as  defense  there, 

118  U.  S.  545-557,  30  L.  257,  YICKSBUEG  ETC  K  B.  ▼.  PUTNAM. 
8yl  2  (XI,  188).    Evidence — Superintendent's  reports  admissible. 
Approved  in  Cleveland  etc,  Ey,  Co.  v.  Potts,  33  Ind.  App.  577,  71  N. 
E.  690,  not  error,  in  action  against  carrier  for  failure  to  deliver  goods, 
to  require  defendant  to  produce  papers  showing  its  handling  of  shipment. 

Syl.  3  (XI,  188).    Judge's  comment  on  facts  to  jury. 

Approved  in  Pittsburgh  Ry,  Co.  v*  Bloomer,  146  Fed.  721,  expressing 
opinion  upon  the  evidence  by  trial  judge  in  charging  jury  not  error; 
Parylo  v.  Philadelphia  etc.  Ey.  Co.,  145  Fed.  677,  in  action  for  personal 
injury  not  error  to  refuse  instruction  which  had  been  given  in  substance. 

Syl.  4  (XT,  189).    Personal  injury^What  damages  include. 

Approved  in  American  China  Dev.  Co.  v.  Boyd,  148  Fed.  271,  allowing 
prospective  damages  in  action  for  breach  of  contract  in  discharging 
plaintiflf  before  his  term  of  employment  ended;  Southern  Cotton  Oil  Co. 
▼.  Skipper,  125  Ga.  372,  54  8.  E.  113,  plaintiff  permanently  injurea 
entitled  to  prospective  earnings;  dissenting  opinion  in  Davenport  v. 
Southern  Ry.  Co.,  135  Fed.  967,  68  C.  C.  A.  444,  majority  remanding 
to  state  court  action  for  personal  injury  against  railroad  company  and 
employees  on  ground  of  joint  tort,  though  measure  of  damages  not  same 
against  employer  &8  employees. 

DiBtinguiabed  in  Eichom  v.  New  Orleans  etc.  Co,,  114  La.  720,  38  So. 
529,  in  action  imder  statute  for  wrongful  death,  prospectiTe  eanungs 
not  allowed* 
§5 
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SjL  5  (XI,  189).    Evidence — ^Life  and  annuity  tables. 

Approved  in  Bejnolds  ▼.  Narragansett  Elee.  L.  Co.,  26  R  L  I 
59  Atl.  394,  reaffirming  rule;  Scott  v.  Astoria  B.  B.  Co.,  43  Or. 
99  Am.  St.  Bep.  710,  72  Pac.  599,  62  L.  B.  A.  543,  in  action  for  perso 
injury  caused  by  railroad  landslide,  scientific  witness  could  testify 
expert  regarding  proper  slope  for  cuts  and  name  scientific  writers  i 
supported  his  opinion;  Hyland  v.  Southern  Bell  TeL  Co.,  70  8.  C.  3 

49  S.  E.  881,  admitting  mortality  table  in  action  for  injuries  to  lir 
person  where  there  is  evidence  that  injuries  are  permanent. 

118  U.  8.  557596,  30  L.  244,  WABASH  ETC.  BY.  CO.  t.  ILLINO 
SyL  6  (XI,  191).  State  law  burdening  interstate  commerce  void. 
Approved  in  People  v.  Miller,  178  N.  Y.  198,  204,  70  N.  E.  473,  4 

franchise  tax  on  carrier  engaged  entirely  in  interstate  commerce  vc 

SyL  7  (XI,  191).    Interstate  commerce  defined. 

Approved  in  Northern  Securities  Co.  ▼.  United  States,  193  U.  8.  3 
48  L.  717,  24  Sup.  Ct  436,  upholding  anti-trust  act  of  July  2,  18 
though  held  to  include  combination  of  stockholders  of  two  eompeti 
i?ilroads  to  form  holding  corporation  to  control  each  road;  Davis 
Cleveland  etc.  By.  Co.,  146  Fed.  410,  ears  of  railroad  company  wl 
being  carried  over  roads  of  other  companies  in  other  states  for  continni 
carriage  of  freight  not  subject  to  attachment  under  state  law;  Gh 
Elevator  Co.  ▼.  Andrew,  144  Fed.  879,  holding  void  statute  of  Wiscoa 
providing  for  inspection  and  grading  of  grain  stored  or  shipped 
certain  point. 

Distinguished  in  Howard  ▼.  Illinois  C.  B.  Co.,  148  F^  999,  10 
holding  act  of  Congress  of  June  11,  1906,  making  common  carrier  lia 
to  employee  for  injuries  caused  by  negligence  of  its  agents  or  employe 
invalid  as  not  within  commerce  clause. 

Syl.  8  (XI,  192).    State  regulation  on  interstate  commerea. 

Approved  in  Hart  v.  State,  100  Md.  608,  612,  60  Atl.  461,  462.  ho 
iug  state  statute  requiring  carriers  to  provide  separate  coaches  for  wb 
aud  colored  passengers  invalid. 

118  U.  S.  596-608,  30  L.  269,  LITTLE  v.  GILES. 
Syl.  1  (XI,  194).    Joint  tort  action  not  removable. 
Approved  in  Alabama  etc.  By.  Co.  v.  Thompson,  200  XT.  8.  215,  2 

50  L.  446,  447,  26  Sup.  Ct.  161,  and  Knuth  v.  Butte  Elec.  By.  Co..  1 
Fed.  75,  both  holding  in  joint  action  for  personal  injury  against  lailn 
company  and  employee  no  separable  controversy  for  purpose  of  removj 
City  of  Qeveland  v.  Cleveland  etc.  By.  Co.,  147  Fed.  176,  where  plainl 
in  ejectment  joined  lessee  in  possession,  and  lessor  as  defendants,  neitl 
controversy  is  separable;  Elkins  v.  Howell,  140  Fed.  159,  in  suit  1 
specific  performance  of  contract  for  sale  of  land  against  vendor  i 
his  subsequent  grantees,  controversy  with  latter  separable;  Lathrop  « 
Co.  T.  Pittsburg  ete.  B.  (^.,  135  Fed.  620,  suit  against  eonstmetioB  ea 
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panj  and   railroad   on   contract   made  with   former,   complaint  alleging 
it  acted  as  agent  for  latter  does  not  contain  separable  eontroversy. 

DistinguiBhed  in  Manufacturers'  Com.  Co.  v.  Brown  Alaska  Co»,  148 
Fed.  310,  where  in  suit  on  note  maker  and  several  indorsers  joiued  under 
state  statute,  controversy  with  each  separable;  Lucas  v,  Milliken,  139 
Fed,  825,  in  suit  for  specific  performance  of  contract  for  sale  of  stock 
in  corporation,  fact  that  the  corporation,  a  citizen  of  same  state  as 
complainant,  was  joined  as  defendant  does  not  prevent  removal;  Cella 
▼.  Brown,  136  Fed.  443,  in  suit  for  specific  performance  of  agreement 
for  transfer  of  corporate  stocks  and  bonds,  defendant  bank,  which 
merely  acted  as  agent  of  parties  in  transaction,  not  necessary  party; 
Boatmen's  Bank  v.  Fritzlcn,  135  Fed,  661,  662,  68  C.  C.  A,  288,  suit 
to  avoid  prior  mortgage  for  fraud  and  to  foreclose  second  mortgage 
involved  separable  controversies,  and  first  mortgagee  entitled  to  removal. 

SyL  2  (XI,  194),    No  jurisdiction  where  collusive  joinder. 

Approved  in  Steigleder  v,  McQuesten,  198  U.  8,  142,  49  L.  987,  25  Stip. 
Ct,  616,  where  suit  dismissed  on  motion,  evidence  showing  diversity  of 
citizenship  not  to  exist;  Kreider  v.  Cole,  149  Fed.  656,  dismissing  bill 
filed  for  appointment  of  receiver  of  corporation  where  bonds  and  stock 
h&d  been  aaaignQd  to  citizen  of  another  state  to  give  federal  jurisdiction, 

118  U.  8.  608-610,  30  L,  259,  NEW  YOEK  EL.  R.  B.  CO.  r,  FIFTH 
NAT.  BANK, 

Syi  1  (XI,  195),    Amount  final  judgment  determines  jurisdiction. 

Approved  in  Oliver  v.  Love,  104  Mo,  App.  84,  78  8.  W.  33S,  in  action 
on  note,  defendant,  having  filed  counterclaim  and  had  verdict  thereon, 
was  entitled  to  interest  from  verdict  to  rendition  of  final  judgment, 

118  U.  S.  619-626,  30  L.  274,  EX  PARTE  PHENIX  mS.  CO. 

SyL  1  (XI,  195).    Limited  liability — Damage  caused  ashore. 

Approved  in  The  San  Kafael,  134  Fed.  752,  allowing  limited  liability 
where  libelajit  was  injured  while  on  ferryboat  owned  and  operated  by 
railroad  company  in  connection  with  its  Une. 

SyL  2  (XI,  196),    Prohibition  where  no  jurisdictioiL 
See  111  Am.  St.  Eep.  934,  944,  note. 

SyL  3  (XI,  196).    Damage  ashore — No  admiralty  jurisdiction. 
Distinguished  in  United  States  v.  Evans,  195  U*  S.  364,  36S,  49  L,  236, 
238,  25  Sup,  Ct.  46,  holding  admiralty  court  had  jurisdiction  of  action 
against  vessel  for  destruction  of  beacon  standing  in  fifteen  or  twenty 
feet  of  water  built  on  piles, 

118  U.  S.  655-663,  30  L.  266,  WHITNEY  v,  BUTLER, 

SyL  2  (XI,  198),    Stockholder's  liability  ends  with  transfer. 
Approved  in  Hunt  v.  Seeger,  91  Minn.  267,  98  N.  W.  92,  bank  stock- 
holder not  liable  where  he  had  assigned  stock  and  requested  bank  of^er 
to  make  transfer  on  tKioka^  which  latter  neglect&d  to  dow 
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Difltinguisbed  in  McDonald  t.  Dewej,  202  U.  8.  520,  50  L.  1133,  26 
8np.  Ct  731,  affirming  134  Fed.  533,  534,  67  C.  C.  A.  408,  holding  stock- 
holder liable  where  he  had  not  done  everything  necessary  to  effeet 
transfer. 

118  U.  8.  663-682,  80  L.  285,  HABKNES8  t.  BUSSELL. 

87L  1  (XI,  199).    Conditional  sale— Bight  of  retaking. 

Approved  in  Freed  Furniture  etc.  Co.  t.  Sorensen,  28  Utah,  428,  430, 
431,  432,  433,  107  Am.  8t.  Bep.  737,  738,  740,  79  P&c.  566,  567,  568, 
and  Studebaker  Bros.  Co.  v.  Man,  13  W70.  367,  110  Am.  St.  Bep.  1001, 
80  Pac.  153,  both  holding  agreement  of  sale  whereby  title  to  remain 
in  vendor  until  payment,  with  right  to  retake  and  sell  on  default,  with 
obligation  for  price  absolute,  is  conditional  sale  and  not  mortgage. 

8yl.  8  (XI,  199).    Purchaser  of  conditional  vendee  gets  title. 

Approved  in  In  re  Basmussen's  Estate,  186  Fed.  705,  goods  delivered 
to  purchaser  for  purpose  of  sale  in  usual  course  of  his  business  pass  to 
trustee  in  bankruptcy;  State  v.  Fidelity  etc.  Co.,  35  Tex.  Civ.  220,  80 
8.  W.  547,  municipal  bonds  and  securities  acquired  situs  for  purposes  of 
taxation  in  state  other  than  that  of  owner 's  domicile. 

8yl.  4  (XI,  199).     Conditional  sale  valid  against  creditors. 

Approved  in  Southern  Pine  Co.  v.  Savannah  Trust  Co.,  141  Fed.  807, 
where  goods  sold  to  be  paid  for  on  delivery  were  delivered  to  president 
of  buying  company  merely  to  be  checked  up  before  payment,  and  were 
used  and  not  paid  for,  no  title  passed;  Tilford  v.  Atlantic  Match  Co., 
134  Fed.  927,  boiler  delivered  to  match  company  on  conditional  sale 
not  subject  to  lien  of  ppor  mortgage  by  company  of  all  its  property 
then  owned  and  thereafter  to  be  acquired;  Kester  v.  Schuldt,  11  Idaho, 
669,  85  Pac  976,  allowing  conditional  vendor  to  recover  property  levied 
on  as  property  of  vendee;  Mark  Means  Transf.  Co.  v.  Mackinzie,  9  Idaho, 
172,  73  Pac.  137,  and  Barton  v.  Groseclose,  11  Idaho,  230,  81  Pac.  624, 
both  holding  conditional  vendor  could  not  attach  property  of  vendee  for 
purchase  price;  Bunday  v.  Columbus  Machine  Co.,  143  Mich.  13,  106  N. 
W.  398,  in  action  for  breach  of  warranty,  that  title  had  not  passed, 
goods  having  been  delivered  under  conditional  sale;  Central  Loan  etc.  Co. 
T.  Campbell  etc  Co.,  5  Okl.  412,  49  Pac  53,  attachment  of  property  in 
hftnds  of  vendor  under  conditional  sale  as  property  of  vendee  invalid. 
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119  U.  S.  1-44,  30  L.  306,  CHOCTAW  NATION  v.  UNITED  STATES, 
SjL  3  (XI,  202).  Indian  treaties  liberally  coDstrued. 
Approved  in  Unitefl  States  v.  Wioana,  198  tJ,  S.  381,  49  L.  1092. 
25  Sup.  Ct,  662,  isbing  rights  secured  to  Yakima  Indians  by  treaty  of 
1859  auTvive  private  acquisition  of  shore  landa  by  state  or  federal  grants ; 
In  re  Heff,  197  U.  S.  498,  499,  49  L.  852,  853,  25  Sup.  Ct  506,  29  Stat. 
500^  c.  109,  penalizing  sale  of  liquor  to  Indian  within  state  to  whom 
a  Hutment  made  doe^  not  apply  to  sale  to  Indian  to  whom  allotment 
made  under  24  Stat*  388,  c.  119,  giving  allottees  privileges  of  citizenship; 
Winters  v.  United  States,  143  Fed.  746,  treaty  of  May  1,  1888,  with 
Indiafls  of  Ft.  Belknap  reaer\'ation,  reserved  for  use  of  Indians  portion 
of  Milk  river  waters  for  irrigation  purposes. 

119  U.  8.  47  52,  30  L.  303,  WHITE  v.  DUNBAE. 

Syl.  1    (XT,  203).     Patent  reissue. 

Approved  in  Milloy  Elec.  Co.  v.  Thompson  etc,  Elec.  Oo.,  148  Fed. 
846,  847,  Van  Dejxjeli  reissue  No.  11,872,  for  traveling  contract  for 
electric  lailways  is  void  for  delay  In  application;  Cleveland  Foundry 
Co.  V.  Detroit  etc.  Stove  Co.,  131  Fed.  749,  holding  void  Jeavous  patent 
No,  475,401,  for  oO-buiner. 

Syl.  S    (XI,  203).     Patents — Chiim  as  disclaimer  of  omissions. 

Approved  in  Victor  Talking  Mach.  Co,  v.  American  Graphophone  Co., 
145  Fed.  191,  Berliner  patent  No.  548,623,  for  duplicate  aouud  records, 
limited  and  not  infringed  j  Koerner  v.  Deuther,  143  Fed.  545,  upholding 
Koerner  patent  No.  392,735,  for  printers'  drying  rack;  Cincmnall  By. 
Supply  Co.  V.  American  Hoist  etc.  Co.,  143  Fed.  325,  limiting  Crosby 
potent  No.  388,840,  for  wire  rope  clamp;  Jewell  Filter  Co.  v,  Jackson, 
140  Fed.  344,  construing  Jewell  patent  No.  509,126,  claim  6,  for  im- 
provements in  filters;  Martin  Firearms  Co.  v.  Diunan,  139  Fed.  659, 
Hepburn  patent  No.  584,177,  for  magazine  gun,  valid  and  infringed; 
Cleveland  Foundry  Co.  v,  Detroit  Vapor  Stove  Co.,  131  Fed.  744,^ 
holding  void  Jeavous  patent  No.  475,401,  for  oil-burner;  Lanyon  Zinc 
Co.  V.  Brown,  129  Fed.  915,  64  C.  C.  A.  344,  limiting  Brown  patent  No, 
471,264,  for  ore-roasting  furnace,  and  holding  it  not  infringed  by 
furnace  of  Caffeau  patent  No.  691,112. 

119  U.  3.  55-73,  30  L.  330,  BUETZ  v.  NOBTEERN  FAC.  BY. 

Syl.  3   (XI,  205).     Approval  of  Indian  treaty. 

Distinguished  in  United  States  v.  Clioctaw  etc.  B.  R.  Co.,  3  Okl.  498, 
502,  41  Fac.  760,  761,  approval  of  Secretary  of  Interior  not  necessary 
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to  right  of  railroad  to  eonatruet  and  locate  line  under  act  of  Congress, 
February  18,  1888. 

Sjl.  6  (XI,  205).  Railroad  grant— Definite  location* 
Approved  in  Kneeland  t.  Korter,  40  Wash.  367,  82  Pac.  611,  1  L. 
R.  A.  (N.  8.)  745,  where  tide  lands  within  place  limits  of  Northern 
Pacific  grant  surveyed  and  defined,  an4  railroad  performed  conditions 
prior  to  admission  of  state,  railroad  entitled  to  land  though  patent  not 
issued  till  after  constitution  adopted. 

87L  10  (XI,  206).    Railroad  grant — Preliminarj  designation* 
Approved  in  Northern  Lumber  Co.  t.  O'Brien,  139  Fed.  622,  con- 
struing Northern  Pacific  grant  of  1864. 

119  U.  8.  96-99,  30  L.  362,  PALMER  t.  HU8SEY. 
8jl.  2  (XI,  208).    Bankruptcy— Fiduciary  debts. 

Approved  in  Barrett  t.  Prince,  143  Fed.  304,  releasing  on  babeas 
eorpus  bankrupt  held  on  capias  in  action  to  recover  value  of  property 
embezzled  while  acting  as  stockbroker;  In  re  Harper,  133  Fed.  974, 
officers  of  private  corporations  are  included  within  Bankr.  Act  1898,  § 
17,  cl.  4,  excepting  release  of  debts  created  by  embezzlement;  Reeves 
T.  McCracken,  69  N.  J.  £q.  206,  60  AtL  333,  debt  arising  out  of  implied 
understanding  on  conveyance  of  realty  not  excepted  from  bankruptcy 
discharge. 

(XI,  208.)  Miscellaneous.  Cited  in  Cavanaugh  ▼.  Hnley,  94  Minn. 
509,  110  Am.  St.  Rep.  386,  103  N.  W.  713,  bankrupt  against  whom 
judgment  rendered  after  his  adjudication  and  before  discharge,  is  en- 
titled to  perpetual  stay  of  execution. 

119  U.  8.  99-109,  30  L.  299,  VICKSBURG  ETC.  RY.  ▼.  O'BRIEN. 

Syl.  2  (XI,  209).     Memoranda  as  evidence. 

Approved  in  Inman  v.  Dudley  etc.  Lumber  Co.,  146  Fed.  456,  letter 
from  agent  to  principal  reporting  interview  between  agent  and  third 
party  is  inadmissible. 

Syl.  3  (XI,  209).    Unsworn  Statements  prepared  prior  to  trial. 

Approved  in  Fallon  v.  Rapid  City,  17  8.  D.  578,  97  N.  W.  1011, 
where  law  does  not  require  presentation  of  claim  for  damages  against 
city,  sworn  statement  of  injury  presented  to  council  is  inadmissible. 

8yl.  4   (XI,  209).    Reversal — No  substantial  injury. 

Approved  in  Inman  v.  Dudley  etc.  Lumber  Co.,  146  Fed.  452,  in 
action  for  breach  of  contract  to  sell  all  lumber  on  hand,  and  entire 
cut  for  certain  year,  by  failure  to  deliver  lumber,  exclusion  of  evidence 
to  show  quantity  actually  cut  in  that  year  reversible  error;  Armour  v. 
Russell,  144  Fed.  616,  reversing  for  erroneous  charge  as  to  duty  of 
master  to  furnish  safe  appliances;  National  Biscuit  Co.  y.  Nolan,  138 
Fid.  9,  70  C.  C.  A.  436,  reversing  where  plaintiff  in  action  for  per- 


1351 


Notes  on  U.  a  Reports.  119  U.  S.  HO  129 


eonal  injuries  was  permitted  to  testify  that  she  depended  on  herself 
for  support;  Union  Pac.  R,  Co,  v.  Field,  137  Fed.  18,  69  C.  C.  A.  536, 
te versing  for  objectiouable  argument  of  counsel. 

BjL  6   {XI,  209),    Agent  ^B  declarations — Res  gestae. 

Approved  in  Walker  Mfg.  Co.  v.  Knox,  136  Fed.  343,  69  C.  C,  A. 
160,  m  actioD  for  services  on  sale  of  materials^  admisBion  of  conversa- 
tion between  plaintifif  and  defendant  'a  vice-president  during  time  ma- 
terials sold,  but  after  latter  left  employ  was  prejudicial  error  j  Ailing* 
ton  etc.  Mfg.  Co.  v.  Detroit  Reduction  Co,,  133  Mich.  436,  95  K  W. 
565,  in  action  by  seller  for  price  of  machine  sold  to  corporation,  admis* 
aions  of  director  as  to  matters  not  res  gestae  not  binding  on  corporation, 
though  he  supervised  installation;  Balding  v.  Andrews,  12  N.  D.  273, 
9t*  N,  W.  307,  statement  of  elevator  agent  while  elevator  burning  in 
answer  to  query  as  to  cause  of  fire  is  inadmissible;  Gosa  v.  Southern 
Ry.^  67  S,  C»  362,  45  8,  E.  816,  in  action  for  personal  injuries  declara- 
tions of  bystander  after  accident  not  res  gestae;  Stevens  v.  Friedman^ 
5H  W.  Va.  84,  51  S.  E.  135,  in  action  for  damages  for  assault  and 
battery,  record  of  acquittal  of  such  charge  not  admissible, 

Syl.  7  (XI,  210).    Res  gestae — Engineer's  statement  as  to  speed. 

Approved  in  The  Saranac,  132  Fed.  942,  in  action  for  injuries  to 
atevedore  by  falling  down  hatchway,  statement  by  mate  ten  minutes 
after  accident  that  hatch  covers  never  did  fit  is  inadmissible;  Havens 
V.  Rhode  Island  Suburban  Ry.  Co.,  26  R.  I.  53,  5S  Atl.  249,  in  action 
against  railway  for  injuries  to  conductor,  declarations  by  manager  made 
next  day  to  foreman  of  carbarns  is  inadmissible;  Waggoner  v,  Snody, 
S6  Tex.  Civ,  519,  82  S,  W.  358,  in  action  for  loss  of  horses  driven 
<jff  by  defendant's  employees,  evidence  of  statement  of  employee  while 
driving  horses  that  if  again  found  on  land  they  would  be  scattered 
"SO  they  would  never  be  found  ia  admissible;  Cook  v,  Stimson  Mill  Co., 
36  Wash.  39,  78  Pac.  40,  in  action  for  injuries  to  child  while  riding 
on  engine^  statement  of  superintendent  made  next  day  not  admissible. 

119  U.  S.  110-129,  30  L.  342,  PHILADELPHIA  FIRE  ASSN.  y,  NEW 
YORK. 

Syl.  2  {XI,  211),    Corporations  aa  citizena. 

Approved  in  Kirven  v.  Virginia  etc.  Chemical  Co.,  145  Fed.  292,  de* 
termining  effect  of  noncompliance  by  foreign  corporation  with  state 
laws  on  right  to  enforce  contracts, 

SyL  3  (XI,  Sll),     State  restraint  of  foreign  corporations. 

Approved  in  State  v.  Kansas  etc.  Gas  Co.,  71  Kan.  791,  81  Pac. 
509,  following  rule  in  quo  warranto  to  oust  foreign  corporation  from 
state;  Attorney  General  v.  Booth,  143  Mich.  102,  106  N.  W.  872, 
upholding  Laws  1899,  p,  409,  to  prevent  trusts  and  monopolies  and 
providing  for  revocation  of  certificates  of  foreign  corporations  violating 
aamej  PoUodc  t.  German  Fixe  Ine.  Co.,  132  Mick  227|  93  N.  W,  437^ 
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upholding  statute  relating  to  foreign  insurance  companies  and  defininj 
word  "agent";  State  t.  Fleming,  70  Neb.  524,  97  N.  W.  1063,  coi 
struing  Laws  1903,  e.  73,  taxing  foreign  corporations;  Fisher  i 
Traders'  etc.  Ins.  Co.,  136  N.  C.  kl23,  48  8.  E.  669,  upholding  Put 
Laws,  p.  66,  authorizing  service  on  foreign  corporations  by  delivery  o 
process  to  secretary  of  corporation  conuuigsion;  dissenting  opinion  1 
Security  etc.  Ins.  Co.  v.  Prewitt,  202  U.  8.  IW^  50  L.  1020,  26  8uj 
Ct.  619,  majority  upholding  state  law  providing  «l^  foreign  insurane 
company  removing  suit  to  federal  court  shall  have  l!ekj^8«  revoked. 

119  U.  8.  149152,  30  L.  376,  MINNEAPOLIS  ETC.  BY.  f\COL.UMBUl 
BOLLING  MILLS. 

8yl.  2  (XI,  213).    Acceptance  on  different  terms. 

Approved  in  McNieol  v.  New  York  Life  Ins.  Co.,  149  Ffl^J.  142 
applying  rule  to  application  for  life  insurance;  Baird  v.  PratilL  14 
Fed.  826,  where  drummer  sends  order  for  goods  subject  to  firm's  lielpepi 
ance  and  latter  ships  goods  with  invoice,  making  terms  of  pajwcii 
different  from  order,  purchaser  may  refuse  goods;  Cella  v.  Brown,  a14 
Fed.  762,  no  implied  trust  arises  on  mere  promise  to  execute  agreemev 
on  condition  that  promisee  execute  collateral  agreement  which  he  re- 
fuses to  do;  Kelley,  Maus  &  Co.  v.  Sibley,  137  Fed.  588,  69  C.  C.  A. 
674,  construing  contract  for  sale  and  delivery  of  bolts;  Johnston  v. 
Fairmont  Mills,  129  Fed.  78,  63  C.  C.  A.  516,  applying  rule  to  offei 
by  broker  to  sell  cotton  for  future  delivery;  Metropolitan  Coal  Co.  v. 
Boutell  etc.  Co.,  185  Mass.  395,  70  N.  E.  422,  offer  to  charter  vessel 
beginning  before  November  1st  and  continuing  till  May  1st  is  varied 
by  acceptance  fixing  period  from  November  1st  to  May  1st;  Kileen  v. 
Kennedy,  90  Minn.  415,  97  N.  W.  127,  applying  rule  to  contract  to 
sell  standing  timber;  Brophy  v.  Idaho  Produce  etc.  Co.,  31  Mont.  286, 
78  Pac.  495,  order  for  choice  potatoes  not  acceptance  of  proposal  to 
sell  nice  white  potatoes;  Henry  v.  Black,  213  Pa.  627,  63  Atl.  253, 
refusing  specific  performance  where  holder  of  option  to  purchase  land 
made  offer  to  purchase  on  terms  different  from  option,  though  part  of 
consideration  paid  and  later  offer  to  purchase  under  terms  of  option 
made;  Tilton  v.  Sterling  Coal  etc.  Co.,  28  Utah,  179,  77  Pac.  760, 
107  Am.  St.  Bep.  689,  construing  correspondence  with  reference  to 
acceptance  of  option  in  water  lease  to  purchase  on  expiration  of  lease. 
Bee  110  Am.  St.  Bep.  759,  note. 

Distinguished  in  Gillette  v.  Peabody,  19  Colo.  367,  75  Pac.  21,  state- 
ment in  proposal  to  publish  reports  that  if  work  awarded  to  bidder, 
work  would  be  done  in  state  by  union  labor,  is  not  variance  from  state  'i 
offer  containing  no  such  stipulation. 

119  U.  8.  156-176,  30  L.  396,  HANBICK  v.  PATBICK. 
8yL  10  (XI,  215).    Death  of  principal  revokes  agen^. 
86i  110  Am.  8t  Bep.  861,  note. 
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Bjl  12    {XI,  215).     Warranty— Estoppel— After-acquired   title. 

Approved  in  Henderson  v.  Beatty,  124  Iowa,  167,  99  N.  W.  718, 
where  defendant  agreed  to  convey  right,  title  and  interest,  subsequent 
clause  agreeing  to  deliver  warranty  deed  on  payment  of  price  does  not 
require  conveyance  in  fee.     See  105  Am,  St.  Eep.  S62,  note. 

119  U.  S.  1S5-190,  30  L.  372,  FBEEMAN  v.  ALDEBSON, 

SyL  2   (XI,  216).  -Action  quasi  in  rem — Parties. 

Approved  in  Whitney  v*  Wenman,  140  Fed.  960,  order  of  bankruptcy 
court  passing  receiver's  accounts  in  which  he  has  credited  himself  with 
property  surrendered  to  claimants  does  not  bar  suit  by  truitee  to  recover 
same;  Scbuler  v.  Ford,  10  Idaho,  747,  109  Am.  St.  Bep.  233,  80  Pac. 
221,  one  in  possession  of  land  under  contract  to  purchase  is  not  in 
privity  with  seller  so  as  to  be  bound  by  judgment  aflfeeting  property 
in  action  brought  after  contract;  Silver  Camp  Mining  Co.  v.  Dickert,  31 
Mont.  498,  78  Pac.  970,  service  of  summons  by  publication  on  nonresi- 
dent does  not  warrant  judgment  in  personam;  Andrews  t.  Guayaquil 
etc.  Ry.  Co.,  69  N.  J.  Eq.  212,  215,  60  Atl  568,  569,  applying  rule  in 
upholding  jurisdiction  over  proceedings  to  compel  transfer  of  shares  Id 
New  Jersey  corporation  owned  by  nonresident;  HiH  v,  Henry,  66  N. 
J  Eq.  156,  157,  160,  57  Atl.  556,  557,  558,  P.  L.,  p.  514,  providing 
for  publication  against  unascertained  heirs,  does  not  apply  to  action 
to  deternaine  adverse  claims  to  realty;  Silvey  v.  Tift,  123  Ga.  808, 
51  S.  E.  750,  1  li.  E.  A.   {N.  S.)  386,  arguendo. 

Syl.  3  (XI,  216).  Property  of  nonreaidents — Debts — Besident  cred- 
itors. 

Approved  in  Kerns  v.  McAulay,  8  Idabo,  565 ,  69  Pac.  540,  follow- 
ing rule;  Salemonson  v,  Thompson,  13  N.  D.  194,  101  N.  W.  323,  judg- 
ment against  nonresident  where  jurisdiction  rests  only  on  service  by 
publication  and  attachment  of  defendant's  property  is  conclusive  as  ta 
debtor's  interest  in  attached  property;  Greenway  v.  De  Young,  34  Tex. 
Civ.  585,  79  8,  W,  605^  in  foreclosure  where  citation  had  by  publica- 
tion and  default,  judgment  rendered  personal  deficiency  judgment  is 
void. 

Syl.  5  (XI,  817),     Process  by  publication— Nonresidents. 

Approved  in  Hildreth  v.  Thibodeau,  186  Mass.  84,  104  Am.  St.  Eep. 
560,  71  N.  E.  Ill,  where  nonresidents  were  served  personally  in  other 
state,  and  they  appeared  specially  to  attack  jarisdiction,  court  could 
not  proceed  in  personam;  Smith  v.  Colloty^  69  N.  J,  L.  371,  55  AtL 
807,  in  action  under  mechanic's  lien  law,  P.  L.  1898,  pp.  547,  548, 
jydgment  in  personam  against  nonresident  builder  may  be  rendered 
where  he  appears  generally. 

Syl.  6  (XI,  217),     Costs  against  nonresident — Attachment 
Approved   in   Baker   v.  Jewell,   114   La.    736,   38    Bo.   535,  court  of 
ilomicLle  of  marriage  cannot,  in   divorce  against  nonresident  buaband 
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of  Isnd,   who   was   insme^   to   redeem    for   taxea   and   to  vacate   deeren 
quieting  title,  must  be  commenced  within  one  year  of  owner  *i  death, 

119  U.  S.  §26-234,  30  L.  360,  HAPGOOD  v,  HEWITT. 
Syl.  1  (XI,  220).  Patents — Inventor  emplojed  to  improve. 
Approved  in  Pressed  Steel  Car  Co.  v.  Hanaen,  137  Fed.  407^  415,  8 
Ij,  E,  a.  (N.  8.)  1172,  reaffirming  rule;  Bowerg  v.  Lako  Superior  Con- 
tracting etc.  Co.,  149  Fed.  986,  where  license  authorizing  use  of  inven- 
tions on  payment  of  rojalties  not  assignable,  but  later  licensee  re- 
quested authorization  of  assagnment,  which  was  granted  on  certain  con- 
ditions, which  were  not  fulfilled,  assignee  is  liable  for  royalties;  Hil- 
dreth  v.  Duff,  143  Fed.  141,  contract  of  employment  by  which  servant 
agrees  to  devote  services  to  perfecting  candy  machine  and  to  give  em* 
ployer  benefit  of  inventions,  is  not  assignment;  Shepherd  v.  Beitsch, 
138  Fed.  84,  personal  license  by  patent  to  make  and  vend  article  and 
reser\*ing  right  to  license  another  is  not  assignment^  and  licensee  not 
necessary  party  plaintiff  to  infringement  suit;  Hygienic  etc.  Under* 
wear  Co.  v.  Way,  133  Fed,  250,  applying  rule  where  employee  invented 
muffler  which  employer  used  and  continued  bo  to  use  after  employe© 
left  employment  and  commenced  sale  of  article  under  nearly  same  name ; 
Barber  v.  National  Carbon  Co.,  129  Fed.  372,  64  C.  C.  A.  40,  hold- 
ing plea  to  infringement  bill  set  out  defense  of  license;  Rowell  v. 
Rowell,  122  Wis.  20,  ^9  N,  W.  470,  where  patent  issued  to  individual 
while  in  employ  of  firm,  firm's  perpetual  implied  license  to  manufacture 
not  transferable  at  sale  of  firm's  assets  in  settlement  of  estate  of  de- 
ceased partner. 

119  U,  S.  237-240,  30  L.  380,  CONTINENTAIr  IN8.  CO.  v.  RH0AD3. 

SyL  1  (XI,  221).     Jurisdiction  must  affirmatively  appear. 

Approved  in  Cochran  v,  Pittsburg  etc.  B.  Co.,  150  Fed.  6S3,  failure 
to  allege  citizenship  of  plaintiff  at  time  of  Mng  suit  as  well  as  at 
timt  of  filing  amended  bill  is  fataL 

119  U.  a.  240-244,  30  L*  382,  EAST  TENNESSEE  ETC.  BY.  CO.  w, 
GEAYSOK. 

SyL  1  (XI,  223).  Corporations — ^Stockholders — Separable  contro- 
^rersy. 

Approved  in  Groel  v.  United  Ele«.  Co.,  132  Fed.  258,  262,  265,  suit 
bj  stockholder  against  his  corporation  and  corporation  of  another  state 
for  recovery  of  secret  profits  received  by  latter  in  promotion  of  first 
corporation  not  removable* 

SyL  2   (XI,  222).    Removal— Separable  controversy — Pleadings, 
Approved  in  Alabama  etc.  By.  Co.  v.  Thompson,  200  U.  8.  216,  50 
L.   447,   26   Sup.   Ct*   161,  suit   for   personal    injuries   against    foreign 
corporation  and  its  servanta  ia  removable  by  corporation  irrespectiFf  of 
citizenship  of  sefvanta^ 
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Syl.  3  (XI,  226).     Equity— Dbmissal  of  biU. 

Diatingtiished  ia  Johnson  v*  Fooa  Mfg.  Co.,  3^41  Fed,  75,  fact  tbat 
defendant  m  infringement  suit  has  made  and  sold  but  one  machine  and 
that  peniiing  suit  purchaser  licensed  by  complainant  not  ground  for 
denying   injunction. 

119  U.  S.  327-334,  30  L,  408,  McCREERT  v.  HASKELU 
Byt  2  (XI,  227).    Eights  between  aettkr  and  state. 
Approved  in  Waldroo  v.  United  States,  143  Fed.  418,  applying  rule 
tn  determining  rights  of  Indian  allottee  under  25  Stat  892,  c.  405,  ced- 
ing Great  Sioui  reservation* 

Syh  4  (XI,  227).    Land  grants— Relation  back  to  selection. 

Approved  in  Nicholson  v.  Congdon,  %  Minn.  194,  103  N.  W.  1036, 
subsequent  payment  of  purchase  price  and  issuance  of  patent  perfects 
title  as  of  date  of  application. 

119  U.  S.  335-33S,  30  L.  406,  POMACE  HOLDER  CO.  v.  FERGUSON. 

8yl.  1  (XI,  227),     Patents— Mechanical  skill. 

Approved  in  Kenney  Mfg.  Co.  v.  J.  L.  Mott  Iron  Wks.,  137  Fed. 
434,  construing  Kenney  patent  No.  566,770,  for  improvement  in  water- 
closets. 

lis  U.  S.  343-347,  30  L.  420,  COIT  t.  GOLD  AMALGAMATING  CO. 

ByL  3  (XI,  229).     Corporations — ^Property  for  stock — Calls. 

Cited  in  Easton  Nat.  Bank  v.  American  Brick  etc.  Co.,  69  N.  J,  Eq. 
329,  60  AtL  55,  following  rule;  McBride  v.  Farrington,  131  Fed.  803, 
804j  where  corporation's  creditor  rendered  services  without  relying 
on  fact  that  stock  was  fully  paid,  he  could  not  enforce  stockholder's 
liability  on  ground  that  stock  subscription  paid  in  property  at  exces- 
sive valuation;  Speer  v.  Bordeleau,  20  Colo.  App.  417,  79  Pac.  334, 
applying  rule  to  mining  corporation;  Weed  v.  Gainesville  R.  R,  Co., 
119  Ga.  596,  46  S.  E.  894,  to  point  that  embarrassed  corporation  may 
sell  stock  at  less  than  par;  Macbeth  v.  Banfield,  45  Or.  568,  106  Am. 
St.  Rep.  670,  78  Pac.  698,  applyiog  principle  where  directors  of  cor- 
poration received  property  in  exchange  for  stock. 

119  U.  S.  347-355,  30  L.  451,  BUZARD  v.  HOUSTON. 

Syl.  1  (XI,  230).  Equity^- Adequacy  of  law  remedy* 
Approved  in  United  States  v.  Bitter  Root  Development  Co.,  200  U. 
B.  472,  50  L.  560,  26  Sup.  Ct.  318,  denying  equity  jurisdiction  over 
bill  for  value  of  timber  wrongfully  cut  and  carried  away  from  public 
ilomainj  Ames  Realty  Co,  v.  Big  Indian  Min.  Co.,  146  Fed.  176,  Mont, 
Code  Civ.,  §  1891,  providing  that  in  actions  relating  to  water  rights, 
rights  of  all  parties  diverting  water  from  same  stream  may  be  set- 
tled on  their  being  made  parties,  is  enforceable  in  federal  court ;  Gen- 
eral Blee.  Co.  v.  Westinghouse  £lec.  A  Mfg.  Co.,  144  Fed.  460^  where 


119  U.  8.  355-401  Kota 

cmrtraet  to  make  and  sell 
cent  of  selfiiig  price  to  usen 
latioB   of  eontraet  denied; 
Corp^  134  Fed.  131,  one  Is 
ing  in  jonetion  in  ease  when 
issne  injonetion  seasonably 
Bitter  Boot  Derelopment  G 
ing  jurisdiction  over  bill  b] 
for  joint  trespass  on  public 
for  aeeonnting  of  profits;  ] 
refusing  to  set  aside  decree 
Co^  10  GkL  581,  64  Pae.  9, 
for  price  of  machinery  sold 

SyL  2  (XI,  231).    Eqmt 

Appiored  in  Jjgwi  t.  Ka 
money  dne  on  contract,  eo 
ing  fraud  in  procuring  con 

Distinguisbed  in  Soutben 
657,  66  C.  C.  A.  581,  upbo 
against  railroad  and  otben 
patented,  confirm  titles  of 
disposed  lands  and  for  aeco 

119  U.  8.  355-357,  30  L.  431 
8yL  1  (XI,  232).  Banki 
Cited  in  Hatcher  t.  Hend 

A.  19,  arguendo. 

119  U.  8.  361-373,  30  L.  455 

8yL  2  (XI,  233).    Banks 

Approved  in  Morris  v.  T 
bank  which  becomes  owner 
with  other  mortgagees  to  i 
own  best  interests. 

119  U.  8.  388-401,  30  L. 
YATOB  CO. 

SyL  1   (XI,  234).     Admi 
Distinguisbed  in  United  1 
236,  238,  25  Sup.  Ct.   46, 
in  rem  against  vessel  for  n 
in  water. 

8yL  4  (XT,  235).    Admii 
Approved  in  Delaney  etc. 
105  N.  W.  529,  and  The 
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Michigan  water  craft  act  giving  lien  to  personit  fuTniahi.)^  labor  and 
materials  in  construction  of  vesaels. 

119  U.  a  407-436,  30  L.  425,  UNITED  STATES  v.  RAUSCHEB. 
Syl.  1  (XI,  236),     Extradition^ — Obligation  to  surrender. 
See  112  Am.  St  Bep.  107,  note. 

SyL  2   {XI,  236),     Extradition— State  and  foreign  nation. 
See  112  Am,  St.  Eep.  137,  note. 

.  &jh  3   (XI,  236),    Judicial  notice — Treaties  are  contracts. 

Approved  in  Ehrlicb  v.  Weber,  114  Tenn.  723,  88  S,  W.  191,  deter* 
mining  right  of  native-born  children  of  alien  to  inherit* 

Syl,  4  (XI,  236),     Extradition— Trial  for  other  crime. 
Approved  in  Ex  parte  Browne,   148  Fed,  69,  70,  71,   on©  extradited 
from  Canada  nnder  treaty  of  1889  for  trial  on  pending  indictment  can- 
not be  seized  by  federal  officers  and  imprisoned  in  execution  of  prior 
judgment  on  different  charge. 

Distinguished  in  United  States  v.  Greene^  146  Fed.  768,  769,  up- 
holding sufficiency  of  indictment  for  conspiracy  to  defraud  United 
States  Tpithin  British  Extradition  Treaty  of  1890,  art.  1,  els,  4,  10; 
Knox  v.  State,  164  Ind,  230,  108  Am.  St;  Bep.  291,  73  N.  E.  257, 
fug:itive  extradited  on  charge  for  specific  offense  may  be  tried  on  dif- 
ferent charge  without  opportunity  to  return  to  asylum  state. 

SyL   5    (XI,   237).     Extradition-^Habeaa   corpus— Other   crime. 

Approved  in  Ex  parte  Collina,  149  Fed.  576,  denying  habeas  corpus 
where  petitioner  extradited  for  perjury  was  again  indicted  for  per- 
jniy  committed  on  trial  of  first  indictment. 

119  U.  S,  436-445,  30  L.  421,  KEB  v.  ILLINOIS. 

Syl,  1  (XI,  238).     Due  process^Irregolarity  of  arrest. 

Approved  in  State  v,  Melvem,  32  Wash.  12,  72  Pac.  491,  court  has 

jurisdiction  though  no  warrant  of  arrest  issued  where  ho  waa  in  custody 

and  pleaded  not  guilty. 

Syl.  2  (XI,  238).     Time  to  question  extradition. 
See  98  Am.  St,  Bep.  687,  note. 

119  U.  B.  464^468,  30  L,  436,  BALTIMOBE  ETC,  R.  R.  CO.  v.  BATES. 

Syl.  1  (XI,  240),     Bemoval— Bepeal  of  Rev,  St.,  §  639. 

Approved  in  O^Conor  v.  Texas,  202  U.  S,  507,  50  L.  1126,  26  Sup.  Ct. 
♦726,  alien  nonresident  can  no  longer  claim  privilege  of  removal  under 
Eev.  St.,  §  639,  subsec.  1;  Cochran  v.  Montgomery  Co.,  199  U.  S.  272, 
60  L.  188,  26  Sup,  Ct,  58,  circuit  court's  juriadiction  depended  en- 
tirely on  diverse  citizenship  within  circuit  court  of  Appeals  Act,  | 
€f  where  cauae  removed  for  local  prejudica. 


119  U.  a  469-502  Notes  on  U.  S.  Beporta. 

SjL  2  (XI,  240).    Bemoval — Time  to  petition. 

Approved  in  Kentucky  t.  Powers,  139  Fed.  485,  npholdinf 
of  criminal  proeecntion  where  defendant  discriminated  agauu 
lection  of  jurors;  Carpenter  v.  New  York  etc  B.  B.  Co.,  Ifl 
101,  68  N.  E.  29,  trial  before  auditor  does  not  depriTe  pla 
right  to  nonsuit  after  hearing  but  before  filing  of  auditor's  i 

119  U.  8.  469-472,  30  L.  435,  PEPEB  v.  FOBDYCE. 

SjL  1   (XI,  240).    Becord  must  show  federal  jurisdictioB. 

Approved  in  Illinois  etc  Bj.  Co.  t.  Jones,  118  Kj.  165,  8 
486,  reaffirming  rule. 

119  U.  a  485-491,  30  L.  474,  WOLVEBTON  r.  NTCHOLJ-. 

SyL  1  (XI,  242).    Mines — Agreement  to  lease — Local  law. 

Approved  in  Lilj  Min.  Co.  v.  Kellogg,  27  Utah,  114,  115, 
519,  following  rule;  Nome-Sinook  Co.  v.  Simpson,  1  Alaska, 
verse  suit  by  applicant  for  mining  patent  is  maintainable  ii 
district  court;  Allen  v.  Myers,  1  Alaska,  119,  action  at  law 
covery  of  possession  when  plaintiif  out  of  possession  or  eqi 
to  quiet  title  when  plaintiif  in  possession,  is  appropriate  re 
determine  right  of  possession  of  mining  claim  as  between  c 
under  Bev.  St.,  §  2326;  Hopkins  v.  Butte  Copper  Co.,  29  M< 
74  Pac  1082,  failure  of  complaint  to  determine  adverse  claim 
ing  location  to  allege  suit  brought  within  time  required  by  ! 
§  2326,  can  be  raised  only  by  demurrer;  Deeney  v.  Miner 
Mill  Co.,  11  N.  M.  287,  67  Pac  724,  declaration  in  ejectmem 
fident  under  Comp.  Laws  1897,  §§  2290,  2291,  to  prevent  ] 
tions  involved  between  applicant  for  mining  patent  and  adven 
ant 

119  U.  a  491-494,  30  L.  476,  GILBEBT  v.  MOLINE  PLOW  < 
Syl.  3  (XI,  243).  Erroneous  admission  of  immaterial  evid< 
Approved   in   Security   Trust  Co.   v.   Bobb,   142   Fed.    84,   i 

rule 

119  U.  a  495-498,  30  L.  491,  BIGNALL  v.  GOULD. 

Syl.  1  (XI,  243).    Liquidated  damages — Indemnity  bond. 

Distinguished    in    Dieckerhoif   v.    United    States,    136    Fed. 
C.  C.  A.  255,  no  recovery  can  be  had  without  proof  of  acti 
ages  for  breach  of  bond  given  for  return  of  unexamined  imp 
der  Bev.  St.,  §  2899. 

119  U.  a  499-502,  30  U  486,  THACKBAH  v.  HAA8. 

Syl.  1   (XI,  243).     Cancellation — Conveyance  when  dmnk 
Distinguished  in  McGinley  v.  Cleary,  2  Alaska,  276,  refusixi 

aside   deed  made  by  keeper  of  game  in  payment   of   gambl 

treated  while  drunk. 
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Syl.  2  (XI,  243).     Conyejance  while  drunk — ^Repayment. 

Approved  in  Price  ▼.  Connors,  146  Fed.  504,  tender  of  consideratioB 
for  release  is  condition  precedent  to  suit  for  personal  injuries  where 
pleadings  show  jury  may  find  damages  in  less  than  amount  paid; 
Sharp  y.  Behr,  136  Ped.  805,  where  plaintiif  conveyed  land  at  actual 
cost  of  $3,500,  on  defendants'  agreement  to  pay  certain  royalties  if 
possession  obtained  by  defendant  and  if  not  to  recovery  on  payment 
of  cost  price,  tender  not  necessary  in  advance  of  settlement  of  ac- 
•counts  where  possession  not  acquired;  Bussell  v.  Bussell,  129  Fed.  440, 
tender  of  payment  made  to  widow  by  husband's  executors  is  not  con- 
dition precedent  to  suit  to  set  aside  antenuptial  agreement  where  in  any 
«vent  she  would  be  entitled  to  larger  amount  from  estate.  See  107  Am. 
8t.  Bep.  543,  544,  note. 

119  U.  S.  502-513,  30  L.  482,  BBOOKS  v.  CLABK. 

Syl.  3  (XI,  244).    Bemoval  of  separable  controversy. 

Approved  in  Indian  etc.  Coal  Co.  v.  Ashville  etc.  Coal  Co.,  135  Fed. 
^40,  where  action  containing  counterclaim  tried  in  state  court  and 
judgment  for  plaintiff  on  main  case  affirmed  but  reversed  as  to  coun- 
terclaim, it  was  not  removable  for  retrial  of  counterclaim. 

119  U.  8.  522-525,  30  L.  500,  WHITFOBD  v.  CLABK  COUNTY. 

Syl.  1  (XI,  244).    Deposition  of  witness  not  absent. 

Approved  in  Lanza  v.  Le  Grand  Quarry  Co.,  124  Iowa,  662,  100  N. 
W.  489,  shorthand  report  of  testimony  taken  at  former  trial  cannot 
be  ready  where  witnesses  are  present  when  transcript  offered. 

Syl.  3   (XI,  245).    Federal  courts — ^Law  governing  evidence. 

Approved  in  Smith  v.  Au  Gres  Twp.,  150  Fed.  263,  under  Bev.  St., 
•§  858,  witness  could  testify  after  bankrupt's  death  to  admissions  made 
by  bankrupt  concerning  his  estate  while  he  was  yet  owner  thereof; 
Swift  V.  Jones,  145  Fed.  492,  circuit  judge  cannot  order  trial  of  ac- 
tion at  law  before  special  master  authorized  to  hear  and  pass  on  i«- 
«ues  of  fact  and  report  findings  to  court. 

119  U.  S.  526-530,  30  L.  469,  ASHBY  v.  HALL. 

Svl.  1  (XI,  245).     Entry  in  trust— Bight  of  way. 

Approved  in  Conradt  v.  Miller,  2  Alaska,  436,  abating  nuisance  con- 
4Bi8ting  of  wharf  in  front  of  plaintiff's  property  on  bank  of  river 
which  closes  his  free  access;  Heine  v.  Both,  2  Alaska,  426,  granting 
mandatory  injunction  to  compel  removal  of  buildings  from  land  be- 
tween high  and  low  water  marks;  Martin  v.  Hoff,  7  Ariz.  253,  64  Pac. 
448,  mandamus  does  not  lie  to  compel  mayor  as  trustee  to  convey  un- 
occupied lots  in  town  entered  under  Comp  Laws,  c.  80,  §  3,  to  one 
who  had  settled  thereon  for  ten  years;  City  of  Guthrie  v.  Beamer,  3 
OkL  669,  41  Pac.  653,  approval  of  townsite  plat  by  Secretary  of  In- 
86 
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tenor  was  dedication  of  lands  designated  on  pints  an  stned 
enpant  was  derested  of  intexesi, 

8yL  2  (XI,  245).    Entry  by  town — Oeeapnnt's  right  of  wn; 

Approved  in  Maeintosli  t.  Nome,  1  ai>«v^  494^  49^^  j^^ 
resohition  of  town  eonndl  of  Nome  to  Tnente  pnbUe  way  ded 
townsite  settlers;  City  of  Gnthrie  ▼.  Beamer,  3  Okl.  674,  41 
approval  of  townsite  plat  by  Seeretary  of  Interior  was  dedi^ 
lands  debignated  on  plats  as  streets  and  oeenpnnt  wns  deresti 
terest 

119  U.  8.  530-542,  30  L.  492,  SUTTEB  ▼.  B0BIX80N. 

SyL  1  (XI,  245).    Patents— Disclaimer. 

Approved  in  Cimiotti  Unhairiwg  Oo.  ▼.  American  For.  Belli 
198  U.  a  410,  49  li.  1105,  25  Sup.  Ct  697,  Sutton  patent  No. 
for  fur-plucking  machine,  not  infringed;  Bembert  etc  Cdmpre 
American  Cotton  Co.,  129  Fed.  369,  64  C.  C.  A.  25,  limiting 
patent  No.  441,022,  for  method  of  baling  cotton;  Colombw  C 
T.  Standard  Chain  Co.,  148  FM.  625,  arguendo. 

119  U.  a  543-550,  30  L.  487,  HUSE  t.  GLOYEB. 
SyL  S  (XI,  247).  Commerce — Improvement  of  navigation  1 
Approved  in  Manigaolt  v.  Spring,  199  U.  a  478,  50  L. 
Sop.  Ct.  127,  upholding  state  act  aothorixing  dam  across  i 
stream  to  drain  lowlands;  Kansas  City  ete.  B  B  Co.  v.  Wi 
Miss.  231,  33  So.  967,  61  L.  B  A.  578,  upholding  state  aoth 
to  build  bridge  over  navigable  interstate  stream. 

119  U.  a  551-561,  30  L.  515,  GOETZ  v.  BANK  OP  KANSAS 

SyL  2  (XI,  247).     Indorsement  of  bank. 

Approved  in  Bank  of  Indian  Territory  v.  Tint  Nat.  Ba 
Mo.  App.  672,  83  S.  W.  538,  where  drawee  of  draft  pays  it, 
not  avoid  transaction  by  showing  he  was  mistaken  in  suppK 
had  money  in  his  hands  to  pay  it.     See  105  Am.  St.  Bep.  373. 

SyL  3  (XI,  248).     Discounting  drafts — Forgery  of  invoice. 

Approved   in   Morrison   v.  Farmers'  etc.  Bank,   9  OkL    700, 

Pac.    274,    determining    whether   or    not    bank    purchasing    dra: 

drawer  before  maturity  and  giving  him  credit  on  deposit  accc 

face  of  draft  was  purchaser  for  value.    See  105  Am,  St.  Bep.  3; 

6yL  4  (XI,  24S).     Drafts— Bad  faith  of  taker. 

Approved  in  In  re  Troy  ft  Cohoes  Shirt  Co.,  136  Fed,  433, 
form  of  indorsements  of  notes  payable  to  Cf.rporation  and  <ii< 
by  its  treasurer  not  such  as  to  charge  bank  with  knowledge  tl 
vrere  acconmiodation  notes. 
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Bjl.  B  (XI,  248).  Beclarationi  of  agent — Faraed  tranftactiona. 
Approved  in  Walker  Mfg.  Co.  t.  Knor,  136  Fed.  343,  69  C.  C.  A, 
160,  in  action  for  services  in  promoting  contr&ct  for  sale  of  materials, 
evidence  of  conversation  between  plaintiff  and  defendants  Tice-presi- 
dent  aa  to  value  of  aervicea  is  inadmissible,  where  it  occurred  after 
latter  left  defendant's  employ j  Garske  v.  Ridgeville,  123  Wis.  508, 
102  N.  W.  24^  in  action  against  town  for  injuries  due  to  defective 
highwajf  admissions  of  town  chairman  as  to  notice  of  inquirj  are  in- 
admissible when  not  res  gestae. 

119  U,  8.  561-566,  30  L.  513,  NORTHEBN  PAC.  BY.  v,  PAINE. 

8yl.  1  (XI,  248).    Equitable  defense  at  law— State  law. 

Approved  in  Anglo- American  Land  etc,  Co,  w,  Lombard,  132  Fed. 
731,  68  C.  C.  A,  S9,  in  federal  law  action  to  enforce  Kansas  cor- 
poration stockholder's  liability  debt  from  corporation  to  stockholder 
cannot  be  offset. 

SyL  5  (XI,  249).     Equitable  claim  to  support  law  aetion. 

Approved  in  Chapman  v.  Yellow  Poplar  Lumber  Co.,  143  Fed.  211, 
upholding  supplemental  bill  to  enforce  compromise  agreement  made 
in  e<|uity  suit. 

Syl.  9  (XI,  249).    License  terminated  by  sale  of  land. 

Approved  in  Price  A  B,  Co.  v.  Madison,   17   B.  B.  253,  95  N*  W. 

935,  license  to  enter  and  cut  timber  is  revoked  by  conveyance  of  fee. 

119  U.  9.  584-586,  30  L.  513,  EX  PARTE  MIRZAN. 

Syl.   2    (XI,  249).     Habeas  corpus   by   supreme  court. 

Approved  in  Be  Lincoln,  202  U.  S.  182,  50  L.  986,  26  Sup.  a.  602, 
denying  habeas  corpus  to  one  convicted  in  district  court  of  bringing 
liquor  into  Indian  country^  where  term  of  imprisonment  has  nearly  ex- 
pired; Biggius  V.  United  States,  199  IT.  9.  550,  50  L.  304,  26  Sup. 
Ct.  147,  Bufficiency  of  indictment  found  in  district  court  and  removed 
to  circuit  court  not  testable  in  latter  by  habeas  corpus  where  ac- 
cused  in  custody  under  capias. 

119  U.  Q.  586,  587,  30  L.  538,  HANCOCK  v.  HOLBROOK 

SyL  1   (XI,  249),     Bemoval  for  local  prejudice. 

Distinguished  in  Boatmen's  Bank  v.  Fritzlen,  135  Fed,  664,  68  C. 
C.  A,  288,  defendant  who  is  citizen  of  state  other  than  that  in  wliicb 
suit  is  brought  may  remove  for  local  prejudice  though  plaintiff  and 
suine  of  defendants  are  citizens  of  state  where  action  brought. 

(XI,  249.)  Miscellaneous,  Cited  in  Kiverdale  Cotton  Mills  v.  Ala- 
bama etc.  Mfg.  Co.,  198  U.  8.  197,  49  L.  1016,  25  Sup.  Ct.  629,  de- 
cree of  federal  court  whose  jurisdiction  invoked  for  diversity  of  citizen* 
ship  which  is  admitted  ia  not  assailable  in  state  court  for  lack  of 
diversity. 
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119  IT.  8.  587-603,  30  L.  532,  BOBEB  t.  CHAPMAN. 

Sjl.  4  (XI,  250).    Estates  of  decedents — ^Nonresident  creditor. 

Approved  in  Bartleson  t.  Feidler,  149  Fed.  300,  order  of  I 
probate  court  distributing  property  to  heirs  of  decedent  is  nol 
elusive  adjudication  that  partnership  did  not  exist  between  de< 
and  another  to  whom  property  belonged  as  against  creditor  of 
ner  following  property  in  hands  of  heirs. 

Syl  5  (XI,  250).    Federal  equity  independent  of  states. 

Approved  in  Schurmeier  v.  Connecticut  etc  Ins.  Co.,  137  Fe* 
69  C.  C.  A.  22,  determining  jurisdiction  over  action  on  claim  Sj 
estate  of  decedent;  dissenting  opinion  in  Moore  t.  Fidelity  Trus 
138  Fed.  1009,  majority  denying  federal  jurisdiction  over  bill  b; 
tributee  under  will  to  compel  accounting  from  surviving  pmrta 
decedent  where  probate  pending  in  state  court. 

119  U.  8.  608-613,  30  L.  504,  IBON  MT.  ETC.  BY.  v.  J0HN80 
Syl.  1  (XI,  251).  Forcible  entry — Contractor  forcibly  dispoM 
Approved  in  Oklahoma  aty  v.  Hill,  4  Okl.  532,  46  Pac  572, 
possessor  is  arrested  for  violation  of  liquor  law  and  officers  ente 
possession  and  keep  him  therefrom,  evidence  of  right  to  arres 
that  defendant  had  deed  to  premises  and  plaintiff  no  right  tc 
session  is  inadmissible  in  forcible  entry. 

119  U.  8.  613-615,  30  L.  506,  EX  PARTE  BALSTON. 

(XI,  252.)     Miscellaneous.    Cited  in  Long  v.  Farmers  State 
147   Fed.   361,   writs   of  error  out  of  circuit  court   of   appeals 
issue  in  name  of  President,  attested  by  chief  justice  and  clerk  c 
cuit  court. 

119  U.  8.  615-624,  30  L.  519,  CHICAGO  ETC.  BY.  v.  WIGGINS  Fl 
CO. 

Syl.  2  (XI,  252).    Judicial  notice  of  foreign  laws. 

Approved  in  Leathe  v.  Thomas,  218  HI.  253,  75  N.  E.  812. 
is  defense  to  action  on  foreign  judgment  rendered  in  state  wher 
offs  are  not  allowed  in  actions  on  judgments;  Erwin  v.  Southen 
71  S.  C.  230,  50  S.  E.  779,  in  order  to  make  record  of  court  o; 
ited  jurisdiction  in  garnishee  proceedings  in  foreign  state  bi 
here,  it  must  be  shown  that  garnishee  submitted  to  jurisdiction. 

Syl.  3  (XI,  253).     Supreme  court — Judicial  notice  state  laws. 

See  113  Am.  St.  Bep.  873,  note. 

Syl.  4   (XI,  253).     Supreme  court — Federal  question. 

Approved  in  Allen  v.  Alleghany  Co.,  196  U.  S.  463,  49  L.  5^ 
Sup.  Ct.  311,  whether  or  not  contract  entered  into  in  contraveoti 
statutes  regulating  foreign  corporations  was  void  and  unenfor 
in  eourts  of  another  state,  presents  no  federal  question. 
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119  U.  S.  625  630,  30  L.  501,  COPE  V.  VALLETTE  DBYDOCK  CO. 

Sjl.  1  (XI,  253).    Salvage  defined. 

Approved  in  Fredericks  v.  James  Bees  &  Sons  Co.,  135  Fed.  733,  68 
C.  C.  A.  368,  Pennsylvania  Act  1858,  giving  lien  for  repairs  or  sup- 
plies to  river  vessels  does  not  apply  to  dredge  boat  used  only  to  sup* 
port  dredging  apparatus. 

119  U.  8.  637-643,  30  L.  511,  BABEELL  v.  TILTON. 

Sjl.  4  (XI,  254).    Amendment  of  decree  during  term. 

Approved  in  Sullivan  t.  Woods,  5  Ariz.  201,  50  Pac.  115,  where 
district  court  on  appeal  rendered  judgment  for  defendant  and  denied 
new  trial,  and  plaintiff  appealed,  district  court  could,  during  term, 
vacate  judgment. 

119  U.  S.  652-663,  30  L.  544,  IVES  v.  SABGENT. 

Sjl.  1  (XI,  254).    Patents — Delay  in  seeking  reissue. 

Approved  in  Milloy  Elee.  Co.  v.  Thompson  etc.  Elec.  Co.,  148  Fed. 
846,  holding  void  Van  Depoele  reissue  No.  11,872,  for  traveling  con- 
tact for  electric  railways;  Tetrault  v.  Foumier,  187  Mass.  62,  72  N. 
E.  352,  arguendo. 

119  U.  8.  664-679,  30  L.  539,  HABTSHOBN  t.  SAGINAW  BABBEL 
CO. 

Syl.  2   (XI,  255).    Patent  reissue — Change  in  specifications. 

Cited  im  Thomson-Houston  Elee.  Co.  ▼.  Black  Biver  Traction  Co., 
185  Fed.  765,  68  C.  C.  A.  461,  arguendo. 

119  U.  S.  680-695,  30  L.  523,  ENFTELD  v.  JOBDAN. 

Syl.  2  (XI,  255).    Village  and  town  distinguished. 

Approved  in  Brown  v.  Grangeville,  8  Idaho,  785,  788,  71  Pac.  152, 
village  organized  under  general  laws  is  included  in  word  "town"  bm 
used  in  Act  of  Feb.  2,  1899,  g  1,  relating  to  issuance  of  coupon  bondi. 


GXX  UNITED  STATES. 


180  U.  S.  119,  30  L,  565,  WILDENHEI8'  CASE. 

&jh  1  (XI,  257).    Local  jurisdiction  of  high  sea  eiimea. 

Approved  in  Dallemagne  ▼.  Moisan,  197  U.  8.  174,  49  L.  1 
Sup.  Ct.  422,  declaring  arrest  of  state  officer  upon  foreign  e 
request  of  insubordinate  seaman  not  invalid  because  of  eonstit 
guarantee  against  deprivation  of  personal  liberty  without  dnt  ; 
of  law. 

&y\.  2  (XI,  257).    Federal  restrictions  on  habeas  corpus. 

Approved  in  Ex  parte  Collins,  149  Fed.  575,  refusing  to 
habeas  corpus  pending  appeal  in  state  court  the  right  of  extradite 
oner  to  return  to  place  of  extradition  before  being  tried  for  di 
offense;  West  Virginia  ▼.  Laing,  133  Fed.  891,  66  C.  C.  A.  6 
leasing  on  habeas  corpus  members  of  posse  comitatus  charges 
murder,  where  person  killed  was  under  federal  indictment  and  i 
arrest;  In  re  Dowd,  133  Fed.  752,  denying  habeas  corpus  where  p 
under  sentence  for  contempt  of  Colorado  supreme  court  and  ju4 
thereof  reviewable  by  writ  of  error;  In  re  Ammon,  132  Fed.  7 
fusing  to  release  prisoner  convicted  under  statute  passed  subseqi 
eommitment  of  offense. 

120  U.  8.  2040,  30  L.  573,  ALLEN  v.  ST.  LOUIS  BANK.t 
Syl.  1   (XI,  258).    Sufficiency  of  facts — Exception  onnecessai 
Approved  in  Webb  v.  National  Bank  of  Republic,  146  Fed.  719 

ing  necessity  of  exception  where  facts  found  are  insufficient  1 

port  judgment. 

Syl.  2  (XI,  258).     Custom  unknown  and  unreasonable  inadmisi 
Distinguished   in   Pennsylvania   etc.   R.   B.   Co.   v.    Naive,   112 

257,  79  S.  W.  128,  64  L.  B.  A.  443,  holding  carrier  relieved  frc 

ing  notice  of  arrival  of  goods  on  July  4th. 

SyL  3   (XI,  258).    Pledged  goods  cannot  be  sold. 

Approved  in  Thomas  v.  Provident  etc.  Co.,  138  Fed.  369.  1 
power  to  sell  in  will  does  not  include  power  to  borrow  money  i 
cure  same  by  mortgage. 

120  U.  8.  46^1,  30  L.  557,  UNITED  STATES  v.  SYMONDa 
SyL  1  (XLf  259).    Pay  of  naval  officer  performing  shore  dutj 
Approved  in  United  SUtes  v.  Engard,  196  U.  8.  515.  49  L.  I 

Sup.   Ct   322,   presuming   shore   duty   temporary   and   ancillary 

duty,  right  to  sea  pay  unaffected. 

[1366] 
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Sjl.  2  (Xlf  259).  Departmental  mlei  have  force  of  laws* 
Approved  in  Parryman  v,  Cunningham,  16  Okl.  103,  82  Pac.  825^ 
holding  Land  Department's  findings  of  fact  concerning  title  to  public 
lajida  binding  upon  couits;  Petem  y.  United  States^  2  Old,  122,  33 
Pac.  1033,  EB  to  perjury  committed  before  Land  Department  under 
rules  requiring  the  testimony  of  all  wituesaes  to  contest  reduced  to 
writing. 

120  U.  a  52-59,  30  L.  559,  UNITED  STATES  v.  PHILBRICK. 

Syl.  3   (XI,  260).     Contemporaiy  executive  statutorj  construction. 

Approved  in  McMicbael  v.  Murphy,  197  V.  S.  313,  49  L.  770,  25 
Sup.  Ct.  460,  following  settled  construction  of  Laud  Department  and 
holding  uncanceled  homestead  entry  by  disqualified  person  prevents 
initiation  of  homestead's  rights  of  another;  Avery  v.  Pima  Co.,  7 
Ariz,  32,  60  Pac.  703,  following  construction  of  Department  of  Justice 
upon  statute  relative  to  care  of  United  States  criminals;  Henry  v. 
State,  87  Miss.  59,  39  So.  S72,  denying  governor  right  to  sue  in  name 
of  state;  Pitta  y.  Logan  County,  3  Okl  740,  41  Pac,  591,  declaring 
void  legislative  act  regulating  fees  of  clerks  of  district  courts;  dissent* 
ing  opinion  in  Bates  etc*  Co.  v.  Payne,  194  U.  S,  111,  48  L.  896,  24 
Sup.  Ct,  595,  majority  refusing  to  review  Postmaster  General's  dis- 
cretion refusing  to  transmit  periodical  known  as  *' Masters  in  Music '^ 
as  second-class  mail;  dissenting  opinion  in  Houghton  v.  Payne,  194 
U.  S.  103,  48  L.  892,  24  Sup.  Ct.  590,  majority  holding  contemporaneous 
construction  an  aid  only  when  language  of  statute  ambiguous;  dis- 
senting opinion  in  McBaid  v.  Territory,  1  Okl  112,  30  Pac.  444, 
majority  denying  right  of  appeal  from  decision  of  townaite  trustees, 
although  allowed  by  secretary. 

120  U*  S.  64^68,  30  L.   563,   TAMMANY  WATEB   WORKS  T.   NEW 
ORLEANS   WATEB   WORKS. 

Syl.    1    (XI,   261).     Eielusive   franchise — Contract  impairment. 

Approved  in  Mercantile  etc.  Co.  v.  Columbus  Water  Works  Co.,  130 

Fed.   184,  restraining  city  from  constructing  competing  water  system; 

Columbia  Ave.  Sav,  Fund  etc.  Co.  v.  Dawson^  130  Fed.   173,  enjoining 

city    from    issuing    bonds    for    construction    of    competing    system    of 

waterworks. 

Diitinguiahed  in  Water  etc.  Co.  v.  City  of  Hutchinson,  144  Fed,  264, 
denying  second-class  city's  power  to  grant  exclusive  rights  to  use 
streets  for  supplying  gas;  Tillamook  Water  Co,  v.  Tillamook  City, 
139  Fed,  406,  holding  charter  privileges  not  violated  by  construction 
of  eompeting  municipal  water  plant. 

120  U.  S.  68-72,  30  L.  578,  HAYES  v,  MISSOURL 
Syl.   I    (XI,  262).    Legislature  may  classify  cities. 
Approved  in  Field  v.  Barber  Asphalt  Paving  Co,,  194  U.  B,  622»  4» 

L.  1153,  24  Sup,  Ct.  284|  sustaiming  statute  although  nonresident  alons 
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?u)t  given  right  to  protest  against  pnblie  impTovement;  Globe 
Co.  ▼.  Andrew,  144  Fed.  879,  holding  statnte  providing  for  i 
and  grading  of  grain  at  Superior  onlj,  not  xmeonstitutional  as 
equal  protection  of  law;  In  re  Finley,  1  CaL  App.  210,  81  F 
sustaining  act  providing  for  death  penaltj  in  eases  of  asss 
deadly  weapons  bj  life  convicts;  State  v.  Tower,  185  Mo.  95.  I 
13,  68  L.  B.  A.  402,  sustaining  act  making  emission  of  denj 
in  cities  of  more  than  one  hundred  thousand  population  a  i 
State  V.  Preferred  Tontine  Mercantile  Co.,  184  Mo.  186,  82  8. 
sustaining  act  regulating  businesses  such  as  the  Preferred  Tont 
cantile  Company;  People  v.  Beardon,  184  N.  Y.  445,  112  Am. 
636,  77  N.  £.  974,  denying  act  taxing  transfers  of  stock  in 
and  foreign  corporation  objectionable  because  one  variety  of 
only  taxed;  State  v.  Fraternal  Knights,  35  Wash.  345,  77  I 
holding  act  requiring  only  subsequently  formed  fraternal  ass 
to  adopt  certain  rates  not  unconstitutional;  Foster  t.  Bowe,  ] 
336,  107  N.  W.  639,  sustaining  act  providing  for  commissi) 
equalize  valuations  between  different  municipalities  in  countiei 

Distinguished  in  Stota  v.  Scampini,  77  Yt  115,  59  AtL  209, 
act  permitting  sales  of  cider  and  native  wines  by  farmers  an 
faeturers  only  a  denial  of  the  equal  protection  of  the  law. 

SyL  2  (XI,  263).    Peremptory  challenge  is  to  reject  jnior. 

Approved  in  Howard  v.  Kentucky,  200  U.  S.  173,  50  L.  425, 
Ct.  189,  holding  accused  not  denied  protection  of  fourteenth 
ment — state  court,  by  stipulation,  examining  juror  without  i 
presence  and  discharging  him;  Sawyer  v.  United  States,  20 
158,  50  L.  976,  26  Sup.  Ct.  575,  holding  federal  government  i 
Carolina  may  conditionally  challenge,  although  peremptory  d 
unexhausted;  State  v.  Jones,  32  Mont.  450,  80  Pac.  1098,  ho 
exception  lies  to  court's  ruling  sustaining  challenge  for  impli 
Territory  v.  Padilla,  12  N.  M.  7,  71  Pac.  1085,  irregular  ord 
exercise  of  peremptory  challenges  harmless  where  defendant 
use  all  peremptories;  Stevens  v.  Union  B.  B.  Co.,  26  B.  L 
AtL.  498,  66  L.  B.  A.  465,  denying  allowance  of  peremptory  d 
in  excess  of  statutory  number  ground  for  reversal  where  preji 
shown. 

120  U.  S.  73-78,  30  L.  586,  FOBSYTH  v.  DOOLITTLE. 
Syl.  3  (XI,  264).  Value  land  foreclosed,  evidencing  attorrn 
Approved  in  Denison  v.  Shawmut  Min.  Co.,  135  Fed.  865, 
jury  may  ignore  testimony  of  experts;  Andrews  v.  Frierson, 
477,  39  So.  514,  holding  register  not  bound  by  unimpeaehei 
testimony  as  to  value  of  auctioneer's  services;  Pollard  v.  j 
etc.  Mortgage  Co.,  139  Ala.  205,  35  So.  773,  sustaining  regist4 
ings  as  to  value  of  mortgagee's  attorney  8er\ices — one  witnes 
u>ward  high  estimata;  the  other  considering  services  for  whi 
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gagor  not  liable;  Parrish  v.  State,  139  Ala.  43,  36  So.  1021,  approving 
instructions  authorizing  jury  to  disregard  expert  opinion  not  based 
on  facts  in  evidence. 

120  U.  S.  78-82,  30  L.  580,  HUNTINGTON  v.  SAUNDERS. 

Sjl.  1  (XI,  264).    Bill  demurrable,  not  seeking  discovery. 

Approved  in  McFarland  v.  State  Sav.  Bank,  132  Fed.  401,  holding 
bill  waiving  answer  under  oath,  defendant  excused  from  answering 
interrogatories  therein. 

120  U.  S.  89-97,  30  L.  601,  UNITED  STATES  v.  PABKEB. 

SyL  1   (XI,  265).    Dismissal  showing  settlement  a  bar. 

Approved  in  Coram  v.  Ingersoll,  148  Fed.  173,  holding  judgment 
of  dismissal  entered  upon  sustaining  statutory  obje<ftion  to  admissi- 
bility of  evidence  r^  judicata. 

SyL  3   (XI,  265).    Explaining  nonsuit  and  retraxit. 
Approved  in  Lindsay  v.  Allen,  112  Tenn.  650,  82  S.  W.  173,  holding 
voluntary  dismissal  on  part  of  complainant  not  bar  to  future  action. 

120  U.  S.  97-102,  30  L.  688,  HUNTINGTON  v.  NOBTHEN. 

Syl.  3  (XI,  265).    Statutes  void  in  part. 

Approved  in  Smith  v.  Peterson,  123  Iowa,  674,  99  N.  W.  553,  Code, 
§  1946,  is  void  for  omitting  notice  of  proceedings  to  establish  drains  to 
land  owners  and  makes  void  drainage  scheme  of  §§  1939-1951. 

120  U.  S.  105-109,  30  L.  690,  GIBBS  v.  CBANDALL. 

Syl.  1   (XI,  266).    Causes  removed,  federal  question  involved. 

Approved  in  Myrtle  v.  Nevada  etc.  By.  Co.,  137  Fed.  196,  holding 
action  to  recover  for  personal  injuries  not  removable,  because  of  alle- 
gation that  defendant  engaged  in  interstate  commerce. 

120  U.  S.  115-124,  80  L.  609,  UNITED  STATES  v.  OTIS. 
Syl.  1  (XI,  266).     Contracts  relating  to  mail  service. 

Distinguished  in  Slavens  v.  United  States,  196  U.  S.  238,  49  L.  461, 
25  Sup.  Ct.  229,  denying  mail-carrying  contractor  extra  compensation 
for  services  performed  upon  unauthorized  demand  of  local  postmaster. 

120  U.  S.  126-130,  30  L.  594,  UNITED  STATES  v.  SAUNDEBS. 

Syl.  1  (XI,  267).    Clerk  entitled  to  extra  compensation. 

Approved  in  State  v.  Grant,  12  Wyo.  11,  73  Pac.  473,  holding  Secretary 
of  State  entitled  to  the  extra  salary  of  governor  while  filling  vacancy. 

Distinguished  in  Bartlett  v.  United  States,  197  U.  S.  234,  49  L.  736, 
25  Sup.  Ct.  433,  denying  disbursing  clerk  of  treasury  department  com- 
pensation for  disbursing  postoffice  funds  in  district  customs'  collector 
'  supervises;  Avery  v.  Pima  Co.,  7  Ariz.  34,  60  Pac.  704,  denying  sheriff 
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extra  compensation  for  care  of  United  States  prisoners;  Unlef  ^ 
tory,  12  OkL  644,  73  Pac  280,  holding  probate  jndges  not  enl 
emoluments  received  while  acting  in  townsite  matters. 

120  U.  8.  130-140,  30  L.  569,  KIBBY  t.  LAKE  SHORE  ET( 
SjL  1  (XI,  267).  Federal  eqnity  nnlimited  bj  states. 
Approved  in  Stevens  t.  Grand  Central  Min.  Co.,  133  Fed.  82,  < 
A.  284,  allowing  complainant  relief  regardless  of  state's  sta 
limitation;  James  v.  Oraj,  131  Fed.  408.  65  C.  C.  A.  885,  aOowl 
te  prove  debt  against  bfl^iknipt's  estate  regardless  of  its  enfon 
under  state  law. 

SjL  2  (XI,  267).    Discoveiy  of  fraud  starto  sUtats. 

Approved  in  Mnllen  t.  Walton,  142  Ala.  173,  39  So.  99,  i 
complainant  to  file  bill  for  settlement  of  tmst  created  more  than 
years  prior  to  filing  of  bill  and  when  complainant  bnt  elsTea  j 
age. 


3jL  3  (XI,  268).    Eqnity  jurisdiction  over  complicated  i 

Approved  in  Fidelity  etc  Co.  t.  fidelity  Trust  Co.,  143  Ft 
allowing  bill  where  transactions  between  parties  complicated  i 
tricate;  McMullen  Lum.  Co.  v.  Strother,  136  Fed.  303,  69  C  C. 
entertaining  jurisdiction  although  accounts  not  mutual;  Fecbi 
Palm  Bros.,  133  Fed.  465,  66  C.  C.  A.  336,  allowing  bill  wham  sti 
of  account  by  a  master  more  complete  and  adequate. 

SyL  5  (XI,  268).    Laches  bars  extension  of  limitatioas. 

Approved  in  dissenting  opinion  in  Cook  t.  Ceas,  147  CaL  628,  : 
374,  majority  holding  plaintiff  not  guilty  of  laches  in  absence  o 
ship,  by  mere  lapse  of  time  less  than  statutory  time. 

(XI,  268.)    Miscellaneous.    Cited  in  Fountain  v.  Lewiston  Nal 
11  Idaho,  465,  83  Pac.  508,  refusing  to  disturb  trial  court's 
against  trust  where  transaction  appears  upon  face  equitable. 

120   U.   S.   141-160,   30   L.   614,   CRESCENT   LIVE   STOCK 
BUTCHERS'  UNION  ETC.  CO. 
SyL  4  (XI,  269).    Reversed  judgment  evidences  probable  caui 
Approved  in  Burt  v.  Smith,  181  N.  T.  6,  73  N.  £.  496,  holdin 
granting  injunction  pendente  lite  although  subsequently  revers 
complaint  dismissed  prima  facie  evidence  of  probable  cause  in 
for  malicious  prosecution;  King  v.  Estabrooks,  77  Yt.  374,  60  a 
holding  judgment  sufficiently  impeached  by  allegation  of  bad  i 
destroy  its  effect  as  probable  cause. 

120  U.  a  169-183,  30  L.  627,  UNITED  STATES  v.  HILL. 

Syl.  1  (XI,  271).    Federal  clerks  must  account  for  fees. 

Approved  in  Pitts  v.  Logan  County,  3  OkL  737,  788,  739,  740, 
590,  591,  holding  clerks  of  district  courts  must  account  for  a 
both  territorial  and  United  States,  to  Secretary  of  Treasury. 
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SyL  2  (XT,  271).    Clerk  entitled  to  extra  compens&tion. 
DistiDguiBlied  in  Finley  v.  Territory,  12  Old.  640,  73  Pac.  279,  denying 
probate  judgea  extra  compenaation  while  acting  in  townsite  matters. 

8yl  3   (XI,  271).     Executive  conetruction  of  statutes  weighty. 

Approved  in  ITnited  States  t.  Swift,  139  Fed,  230,  following  principal 
case  and  aOtjwing  expenditures  incurred  by  marshal  for  extra  bailiffs; 
dissenting  opinion  in  Bates  etc.  Co.  v.  Payne,  194  U.  S.  Ill,  48  L*  896, 
24  Snp*  Ct.  595,  majority  ref uaing  to  interfere  with  postmaafer  general  *■ 
refusal  to  admit  monthly  musical  publication  as  second-class  mail. 

Distinguished  in  Avery  v.  Pima  Co.,  7  Art?,  32,  60  Pac.  703,  denying 
sheriff  extra  campensation  for  care  of  United  States  prisoners. 

120  TJ,  S.  183497,  30  L,  644,  PHOENIX  LIFE  INS.  CO.  t.  RABBEN. 

SyL  1  (XI,  272).    Application  answers  construed  as  warranties. 

Approved  in  Aetna  Life  Ins.  Co.  t.  Behlaender,  68  Neb.  292,  94  N. 
W.  132,  holding  representation  as  to  health  on  application  to  revive 
policy  musi  be  proven  false  before  recovery  defeated ;  Guthrie  Nat.  Bank 
V.  Fidelity  etc.  Co.,  14  Okl.  641,  79  Pac.  103,  refusing  to  construe 
statements  to  indemnity  company  to  execute  bond  for  employee  as  war- 
ranties unless  different  construction  impossible;  Logan  v.  Aflsurance 
Society,  57  W.  Va.  389,  50  S.  E.  531,  holding  application  made  part  of 
policy,  applicant's  answers  to  questions  therein  representations. 

DiBtiuguifihed  in  Supreme  Conclave  v.  Wood,  120  Oa.  336,  47  8.  E.  941, 
holding  any  material  variation  In  statements  covenanted  to  be  true, 
wherein  risk  changed,  avoids  the  policy. 

SyL  2  (XI,  272),     Misrepresentations  avoid  policy. 

Approved  in  Atlas  Eednction  Co,  v.  New  Zealand  Ins,  Co.,  138  Fed.  499, 
holding  policy  terminated  by  executing  chattel  mortgage  without  insurer  ^s 
consent ;  Hanrahan  v.  Metropolitan  Life  Ins.  Co.,  72  N.  J.  L.  508,  63  Atl. 
282,  holding  policy  avoided  where  answer,  though  incomplete,  false; 
Beming  Inv.  Co.  v.  Shawnee  Ins,  Co.,  16  Okl.  17,  83  Pac.  923,  holding 
application  made  part  of  insurance  contract,  statements  therein  are  war- 
ranties, and  breach  thereof  avoids  policy. 

Distinguished  in  Rupert  v.  Supreme  Court  II.  0.  P.,  94  Minn.  295, 
102  N.  W.  716,  holding  answers  not  shown  to  be  affirmatively  false  will 
not  prevent  recovery  on  policy. 

8yl.  4  (XI,  273.)     Exceptions  embodying  entire  charge  condemned. 

Approved  in  Newport  etc.  Ey.  etc.  Co.  v.  Yount,  136  Fed.  590,  69 
C.  C.  A.  363,  refusing  to  review  instructions  where  exceptions  fail  to 
contain  evidence  pertinent  to  issue,  although  evidoncd  elsewhere  in 
record. 

SyL  5  (XI,  273).    Accepting  premium  waives  broken  conditions. 
Approved  in  German- American  Ins*  Co.  v.  Yeagley,  163  Ind.  65^,  71 
K.  E.  899,  holding  provision,  policy  void  if  property  encumbered  and 
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waiver  thereof  not  indorsed  on  policy,  waived  by  issuing  policy 
taining  premium;  Gish  v.  Insurance  Co.  of  North  America,  16 
87  Pae.  873,  holding  question  of  waiver  one  of  fact  for  jury. 

120  U.  S.  198-206,  30  L.  649,  BOFFINGEB  v.  TURGia 
Syl.  1  (XI,  274).    Surety  discharged  by  abandonment  of  appc 
See  notes  in  100  Am.  St.  Bep.  418,  447. 

120  U.  S.  206-214,  30  L.  642,  MEYERS  ▼.  BLOCK. 

(XI,  274.)  Miscellaneous.  Cited  in  Swift  ▼.  Jones,  135  F 
holding  guarantor  discharged  where  employer  failed  to  obtai 
for  employee  as  provided  for  in  contract  guaranteed. 

120  U.  8.  223,  224,  30  L.  623,  EVEBHABT  v.  HUNTSVILL 
LEGE. 

Syl.  1  (XI,  275).    Averring  residence,  not  averring  eitizenahi] 
Approved  in  Board  of  Trustees  of  Mohican  Tp.  ▼.  Johnson,  ] 
524,  66  C.  C.  A.  592,  dismissing  petition  alleging  that  plaintii 
nonresident  of  Ohio,  being  a  resident  of  Illinois." 

Distinguished  in  Steigleder  v.  McQuesten,  198  U.  8.  143,  49 
25  Sup.  Ct.  616,  examining,  on  appeal,  evidence  bearing  on  citi 
although  motion  to  dismisi  merely  averred  parties  residents  < 

state. 

120  U.  8.  225-227,  30  L.  623,  KING  BRIDGE  CO.  ▼.  OTOE  C 
Syl.  1  (XI,  275).  Circuit  court's  lack  of  jurisdiction  presume 
Approved  in  Thomas  v.  Board  of  Trustees,  195  U.  8.  211,  49 

25  Sup.  Ct.  24,  denying  allegation,  board  of  trustees  a  citizen  < 
iciled  in,  and  created  under  designated  laws  of  Ohio,  sufficient  U 
to  member  thereof  citizenship  of  creating  state;  Minnesota  v.  ? 
Securities  Co.,  194  U.  S.  63,  48  L.  877,  24  Sup.  Ct.  598,  examinin 
and  declaring  circuit  court  without  jurisdiction,  although  bo 
treated  case  as  removal;  Utah-Nevada  Co.  v.  De  Lamar,  133  F 
66  C.  C.  A.  179,  denying  jurisdiction  of  suit  by  assignee  unles 
affirmatively  shows  suit  maintainable  by  assignor. 

Syl.  3  (XI,  276).     Assignee  sues  where  assignor  could. 

Approved  in  Gorman  Wright  Co.  v.  Wright,  134  Fed.  365,  67 
346,  dismissing  bill,  holder  of  assignee  filing  bill,  citizen  of  tai 
as  assignor. 

120  U.  S.  241-249,  30  L.  624,  QUINCY  v.  STEEL. 

Syl.  1  (XI,  277).     Nonresident  stockholder's  bill  denied. 

Approved  in  Doctor  v.  Harrington,  196  U.  S.  588,  49  L.  610, 
Ct.  355,  entertaining  bill  alleging  corporation  under  control  anu 
and  detrimental  to  complaining  stockholders;  Kemmerer  v.  H 
1S9  Fed.  696,  dismissing  bill  brought  by  nonresident  ttockboldc 
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formal  refusal  of  corporation  to  bring  suit  in  federal  court;  Groel  t. 
United  Elec.  Co.,  132  Fed.  259,  261,  262,  remanding,  corporation  under 
control  of  antagonistic  officers  aligned  with  defendants  for  purpose  of 
determining  citizenship. 

120  U.  S.  256-260,  30  L.  639,  INDIANAPOLIS  BOLLING  MILL  T. 
ST.  LOUIS  ETC.  B.  B. 

87I.  2  (XI,  277).    Batification  by  failing  to  repudiate. 

Distinguished  in  Lister  etc.  Works  v.  Selby,  68  N.  J.  Eq.  274,  59  AtL 
249,  denying  president's  act  accepting  new  lease  and  releasing  option 
on  old,  binding  in  absence  of  notice  to  directors. 

120  U.  S.  274287,  30  L.  658,  IN  BE  SNOW. 

Syl.  5  (XI,  279).    Continuous  offense  not  twice  punishable. 

Approved  in  Wilson  v.  Commonwealth,  119  Ky.  775,  82  S.  W.  429, 
holding  person  practicing  dentistry  without  license  subject  to  one  con- 
viction for  entire  period  preceding  institution  of  prosecution. 

Distinguished  in  United  States  v.  Bradford,  148  Fed.  418,  holding 
prosecution  fur  conspiracy  not  barred  as  to  any  overt  act  committed 
within  statutory  period,  although  barred  as  to  acts  commencing  con- 
spiracy. 

120  U.  8.  287-303,  30  L.  595,  MEMPHIS  ETC.  B.  B.  v.  DOW. 

Syl.  1  (XI,  280).    Subrogation  an  equitable  doctrine. 

Approved  in  The  Livingstone,  130  Fed.  749,  65  C  C.  A.  610,  holding 
insurer  under  valued  policy  entitled  to  recover  from  insured  recovering 
from  responsible  vessel,  only  amount  paid  with  interest.  See  99  Am. 
St.  Bep.  478,  note. 

Syl.  2  (XI,  280).    Beorganization  bonds  valid  under  constitution. 

Approved  in  Weed  v.  Gainesville  B.  B.  Co.,  119  Ga.  596,  46  S.  E.  894, 
denying  defense  of  usury  as  against  bona  fide  purchaser  of  corporate 
bonds  without  notice.    See  111  Am.  St.  Bep.  327,  note. 

Syl.  3  (XI,  281).    Paying  mortgage  subrogated  to  prior  lien. 
See  99  Am.  St.  Bep.  512,  note. 

120  U.  S.  303-318,  30  L.  684,  FABLEY  ▼.  KITTSON. 

Syl.  1  (XI,  281).    Equity  plea  should  disclose  bar. 

Approved  in  Thresher  v.  General  Elec.  Co.,  143  Fed.  340,  striking  out, 
in  suit  for  infringement,  plea  setting  up  defense  of  prior  invention; 
Mutual  Life  Ins.  Co.  y.  Blair,  130  Fed.  973,  denying,  in  action  to  cancel 
policy,  plea  setting  up  insured 's  death  subsequent  to  commencement  there- 
of, and  the  pendency  of  action  upon  policy;  Barber  v.  National  Carbon 
Co.,  129  Fed.  377,  64  C.  C.  A.  40,  holding  plea,  in  action  for  infringe- 
menty  construed  as  plea  for  license  only,  sufficient. 
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8jL  2  (XI,  281).    Effect  of  replication  npoa  ple«. 

Approyed  in  Ocala  etc  Works  t.  Lester,  49  Fla.  369,  38  So.  62, 
ing,  where  replication  filed,  burden  of  proof  npon  defendant  to 
matters  contained  in  plea. 

87L  8  (XI,  282).    Bill  dismissed,  facts  pleaded  tme. 

Distinguished  in  Schnauffer  v.  Aste,  148  Fed.  867,  oyermling  pi 
fully  meeting  all  the  equities  of  the  bill;  Glucose  etc  Co.  t.  Dong 
Co.,  145  Fed.  951,  striking  out  plea  setting  np  a  single  defense  o: 
infringement. 

Byh  4  (XI,  282).    Facts  admitted  hj  argning  plea. 

Approved  in  Raphael  t.  Trask,  194  U.  8.  276,  48  L.  978,  24  81: 
647,  holding  allegations  in  plea  admitted  case  brought  on  for  com 
tion  on  complaint  and  plea;  8iegman  ▼.  Electric  Yeh.  Co.,  140  Fe( 
holding  in  absence  of  replication  all  facts  well  pleaded  taken  for 
General  Electric  Co.  ▼.  Bullock  El.  Mfg.  Co.,  138  Fed.  414,  h 
complainant  setting  cause  admits  the  facts,  but  not  the  cone] 
pleaded. 

120  U.  8.  318,  319,  30  L.  663,  PEN8AC0LA  ICE  CO.  ▼.  PEBBY. 

87L  1  (XI,  283).    Verdict  must  conform  to  statute. 

Approved  in  Hoover  v.  King,  43  Or.  285,  99  Am.  8t.  Bep.,  7 
882,  65  L.  B.  A.  790,  denying  action  to  recover  possession  of  pr 
barred  hj  former  action,  no  showing  therein  made,  title  tried  and 
mined. 

120  U.  8.  327-336,  30  L.  664,  UNITED  STATES  v.  NOBTHWA^ 
S7I.  3  (XI,  283).  Alleging  misapplication  of  funds,  sufficient. 
Approved  in  Lear  v.  United  States,  147  Fed.  357,  holding  willfi 
application  made  out,  if  officer  has  such  "control,  direction  and 
of  management  as  to  direct  application'';  United  States  v.  Marti 
146  Fed.  286,  holding  merely  drawing  draft  on  deposit  in  anothei 
on  entering  credits  to  depositor  on  books  does  not  constitute  1 
misapplication;  United  States  y.  Eastman^  132  Fed.  553,  poss 
of  funds  sufficiently  alleged  bj  averment  that  he  was  presiden' 
access  to  bank's  funds  and  performed  duties  in  their  control,  m^ 
ment. 

Syl.  5  (XI,  284).  Indictment  charging  misapplication  of  funds 
Approved  in  United  States  v.  Martindale,  146  Fed.  292,  holdii 
dictment  must  show  how  misapplication  was  made  and  that  i 
unlawful;  United  States  v.  Green,  136  Fed.  643,  holding  indictme 
bribery,  alleging  the  tendering  of  certain  "obligation  for  paym^ 
money ' '  insufficient  where  contents  of  check  not  set  forth ;  United 
V.  Eastman,  132  Fed.  552,  sustaining  indictment  charging  def< 
with  willfully,  unlawfully,  fraudulently  and  without  bank's  r< 
converted  funds  to  own  use  and  to  use  of  others  than  bank;  I 
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States  T.  Howard^  132  Fed.  355^  holding  indictment  for  anbomatioiL  of 
parjurj  inuBt  contain  word  "willful"  or  ita  equivalent. 

120  U.  S.  354  363,  30  L.  653,  MERWETHEE  v.  MUHLENBUEO  00. 
COUET. 

Byh  2   (XI,  285)  i    Justices  of  peace  levjing  taxes. 

Approved  in  Gutbrie  v.  Sparks^  131  Fed.  446,  450,  65  C.  C.  A.  427^ 

holding  duly  of  levying  taiee  to  pay  principal  and  interefit  of  railway 

bonds,  being  ministerial,  rested  upon  county  judge. 

ISO  U.  8.  377-390,  30  L.  718,  SPIEDEL  ▼.  HENEICL 
SyL  1  (XI,  286).     Trust  not  barred  by  lapse  of  time. 
Approved  in  Sternfels  v.  Watson,  139  Fed,  509^  holding  eo-owners  not 

barred  from  instituting  proceeding  against  adverse  claimants   through 

unauthorized  conveyances  by  co-owuer. 

Syl.  2  (XIj  286).     Express  trust  repudiated,  limitationf  run. 

Approved  in  Patterson  v.  Hewitt,  195  U.  S.  321,  49  Ij.  219,  25  Sup. 
Ct.  35,  holding  trustee's  refusal  to  execute  deed  in  compliance  with 
agreement  known  to  coRiplaiuaots,  opens  door  to  defense  of  laches; 
Thome  v.  Foley,  137  Mich.  651,  100  N.  W.  905,  holding  delay  of  forty-five 
years  barred  complainants  from  recovering  against  trustee  continuously 
disavowing  trust  j  Patterson  v,  Hewitt,  11  N.  M.  23,  42,  66  Pac.  558,  564, 
55  L,  E.  A.  658,  refosing  after  period  of  eight  years  to  enforce  nonresi- 
dent's claim  for  valuable  ore«  discovered  and  mined  after  claimant  had 
left  state;  Felkner  v.  Dooly,  28  Utah,  239,  78  Pac.  306,  holding  beneficiary 
barred  four  years  after  receiving  notice  that  trustee  claimed  owner- 
ship of  trust  funds. 

SyL  4  (XI,  287).    Equity  aids  the  vigilant 

Approved  in  Socrates  Quicksilver  Mines  v.  Carr  Heal.  Co*,  130  Fed.  294, 
M  C.  C.  A,  539,  holding  bill  seeking  relief  against  fraud  filed  thirty 
years  after  beginning,  and  twenty-four  years  after  consummation  of 
fraud,  demurrable  on  grounds  of  laches;  Sawyer  v.  Cook,  188  Mass.  168, 
74  N,  E,  357,  denying  relief  as  against  persons,  holding  legal  title,  de- 
mand for  accounting  under  agreement  delayed  for  twenty  nine  years ;  Mc- 
Aden  v.  Pahner,  140  N.  C.  261,  52  8,  E.  1034,  holding  defendant  under 
earlier  entry,  registered  twelve  years  after  grant  registered  by  plaintiff, 
barred  from  having  plaintiff  declared  trustee;  Holaberiy  v.  Harris,  56 
W.  Va.  332,  49  S.  E.  409,  denying  relief,  where  son,  placed  in  possession 
by  father,  made  improvements  upon  father's  alleged  promise  to  make 
him  owner,  delayed  for  twenty  years  to  enforce  rights, 

120  U,  S.  390-412,  30  L*  721,  BOLSTON  v.  MISSOURI  FUND  COMMKS. 
SyL   2    (XI,   289).     Suit   against   officer  not  against   state. 
Approved  in  Graham  v.  Folsom,  200  U.  S.  255,  50  L.  469,  26  Sup,  Ct 

245^  holding  mandamuB  to  compel  county  au^litors  and  treaaurera  to  pa/ 

judgment  on  township  bonds  not  suit  against  staieu 
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Pistinguished  in  Saonden  ▼.  Saxton,  182  N.  Y.  481,  482,  108  Am.  St 
Bep.  826,  75  N.  E.  530,  holding  state  neeeflsary  party  to  action  hy  land 
owner  against  land  commiBsioner  and  state  controller  to  have  tax  deeda 
declared  void. 

120  U.  8.  412-430,  80  L.  712,  GRIEB  ▼.  WILT. 
Syl.  1  (XI,  289).    Prior  patents  showing  state  of  art 
Approved  in  Brookfield  t.  Elmer  Glass  Works,  144  Fed.  419,  holding 
evidence  of  nomber  of  patent  antedating  patent  in  soit,  admissible  to 
show  state  of  act  and  to  construe  claims  of  patent  in  soit 

120  U.  8.  430-442,  30  L.  708,  HOPT  t.  UTAH. 

SyL  7  (XI,  290).  Evidence  wrongfully  admitted  cured  hj  with- 
drawal. 

Approved  in  Krause  v.  United  States,  147  Fed.  452,  prosecuting  at- 
torney's misconduct  securing  admission  of  incompetent  evidence  cured 
by  court's  instruction  to  disregard;  Johnson  t.  People,  33  Colo.  241,  80 
Pac.  138,  holding  possible  error  in  admission  of  evidence  subsequently 
shown  to  be  hearsay  cured  by  instructions  to  disregard. 

(XI,  291.)  Miscellaneous,  (^ted  in  dissenting  opinion  in  Kepner  t. 
United  States,  195  U.  8.  135,  49  L.  126,  24  Sup.  Ct.  797,  majority  dis- 
charging prisoner  where  judgment  of  acquittal  for  embezzlement  reversed 
by  Philippine  supreme  court,  and  accused  found  guilty. 

120  U.  S.  450-464,  30  L.  743,  BOSENBAUM  ▼.  BAUER. 

Syl.  2  (XI,  291).    Federal  mandamus  aids  existing  jurisdiction. 

Approved  in  Large  v.  Clonsolidated  Nat.  Bank,  137  Fed.  168,  denying 
mandamus  to  compel  national  banking  association  to  allow  stockholder  to 
inspect  list  of  stockholders;  Mystic  Milling  Co.  v.  Chicago  etc.  Ry.  Co.,  132 
Fed.  292,  denying  jurisdiction,  although  Iowa  statute  permits  recovery 
of  damages  in  action  of  mandamus;  Wiemer  v.  Louisville  Water  Co.,  130 
Fed.  250,  256,  sustaining  court's  equitable  power  to  restrain  water 
company  from  refusing  to  supply  water  to  all  upon  same  terms,  where 
refusal  clearly  an  unlawful  discrimination;  Western  Union  Tel.  Co.  v. 
State,  165  Ind.  496,  76  N.  E.  102,  denying  court  erred  refusing  to  re- 
move application  for  mandamus  to  compel  telegraph  company  to  sell 
and  deliver  to  relators  continuous  market  quotations. 

120  U.  S.  464-479,  30  L.  748,  HERBON  v.  UATER. 

Syl.  4   (XI,  292).     Recitals  in  prior  land  patents. 

Approved  in  Davis  v.  Moyles,  76  Vt.  33,  35,  56  Atl.  176,  177,  recitals 
in  petition  to  legislature  for  grant  of  lands  that  land  confiscated  from 
petitioner's  father,  and  private  act  granting  lands  and  containing 
recital,  not  evidence  of  confiscation  in  trespass. 
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120  IT,  S,   489-502,   30   L,  694,  ROBBLNS   v.  SHELBY  00,  TAXING 
DIST. 

SjrL  2  (XI,  295),    CoDgress  silent  commerce  unrestricted. 

Approved  in  People  v.  Reardon,  184  N.  Y.  452,  112  Am.  St,  Rep.  641, 

77  N,  E.  977,  suataining  act  imposing  tax  on  transfers  of  stock  in 
domestic  and  foreign  corporations,  not  a  regulation  of  commerce; 
Cireek- American  Sponge  Co.  v.  Eichardson  etc.  Co.,  124  Wis.  475,  102  N. 
W.  890^  allowing  foreign  corporation  to  recover  against  domestic  cor- 
poration without  complying  with  statutor}' provisions;  di>ssenting opinion 
in  Xorthern  Securities  Co.  v.  United  States,  193  U,  S,  371,  4S  L.  714,  24 
Sup.  Ct.  436,  majority  holding  combination  to  acquire  controlling  interest 
in  competing  interstate  railway  companies  violates  anti-trust  act  of  1S90* 

DistinguiBlicd  in  People  v.  Chicago  etc.  Ry.  Co.,  223  III.  594,  79  N.  E. 
148,  upholding  state  statute  requiring  all  railroads  operated  within  state 
to  report  to  state   railroad  commission. 

SyL  3  (XI,  295).     State  laws  affecting  commerce. 

Approved  in  Metropolitan  Life  Ins.  Co,  v.  Board  of  AsscFsors,  115  La. 
70St  39  So.  849,  holding  act  announcing  state's  policy  regarding  taxation 
of  notes  and  credits  as  applicable  to  foreign  corpurations,  a  legit  mate 
exercise  of  legislative  power;  Commonwe^ilth  v.  Strauss,  191  Mass.  554, 

78  N.  E.  139,  sustaining  act  prohibiting  the  sale  of  goods  on  condition 
purchaser  shall  not  patronize  any  other  firm. 

SyL  4  (XI,  296).     State  cannot  tax  interstate  commerce. 

Distinguished  in  American  Steel  etc.  Co.  v.  Speedy  110  Tenu.  546,  100 
Am.  St.  Rep.  814.  75  S.  W.  1042,  sustaining  tax,  goo<h  ^ihipped  into 
etate  in  large  quantities  and  held  there  awaiting  sales  within  state, 

SyL  5  (XL  297).     Interstate  commerce  includes  sales  negotiation. 

Approved  in  Kirven  v.  Virginia  etc,  Co.,  145  FerL  293,  holding  foreign 
corporation  t*hip|)iiig  goods  in  state  on  order  secured  hy  local  agent  not 
barred  from  recovering  therefor  by  noncompliance  with  state  statute; 
Globe  Elevator  Co.  v.  Andrew,  144  Fed.  882,  declaring  state  statute  pro- 
viding for  inspection,  grading  and  weighing  of  grain  as  applicable  to 
interstate  shipments  unconstitutionaL 

SyL  6  (XL  298).     State  cannot  tax  nonresitlent  drummers. 

Approved  in  Myers  v.  United  States,  140  Fed,  651,  Canadian  license 
fee  for  cutting  wood  manufactured  into  pulp  in  efTect  an  imposition  of 
an  export  duty  on  pulp  wood  exporte<l  to  Lnited  States;  Ex  parte  De**dj^, 
75  Ark.  545,  87  S.  W.  1031,  declaring  act  making  it  a  misdemeanor  for 
any  person  except  resident  merchants  to  peddle  wit  lion  t  a  license,  uncon- 
stitutional, t>n  grounds  of  discrimination;  In  re  Iviriyon,  9  Idaho,  646,  75 
Pac.  269»  declaring  act  imposing  tax  on  solicitors  unconstitutional  so  fnr 
as  alTecting  atUhorized  solicitors  of  nonresident  merchants.  People  v. 
Rcardon,  184  X.  Y.  456,  112  Am.  SL  Rep.  645,  77  N,  E.  978,  sustaining 
act  imposing  tax  on  transfers  of  stock  in  domestic  and  foreign  eorpora- 
87 


120  U.  S.  506-517         Notes  on  U.  8.  Eeporta. 

tions;  Wrought  Iron  Bange  Co.  ▼.  Campen,  135  N.  C.  512,  51S 
47  S.  E.  66.0,  663,  665,  declaring  act  imposing  license  on  ererj 
peddling  stoves  void  as  to  sales  by  sample,  goods  shipped  into  sta 
delivered  in  original  packages;  Baxter  v.  Thomas,  4  OkL  610,  6 
Pac.  481,  declaring  city  ordinance  imposing  occupation  tax  np 
persons  selling  or  offering  for  sale  goods  nnconstitntional  as  to  sc 
of  nonresident  firm;  Bacon  v.  Locke,  42  Wash.  217,  83  Pac  722,  < 
ing  act  unconstitutional  providing  that  every  person  who,  after  shi 
to  state,  sells  bj  sample  certain  articles  shall  pay  license  fee.  & 
Am.  St.  Bep.  650,  note. 

Distinguished  in  Hart  v.  State,  87  Miss.  179,  39  So.  525,  sost 
conviction,  under  prohibition  act  of  Louisiana,  liquor  merchant 
orders  in  Mississippi,  collecting  purchase  price  and  subsequent 
livering  goods  by  express;  Oilure  Mfg.  Co.  y.  Pidduck-Boss  € 
Wash.  142,  143,  80  Pac.  277,  278,  sustaining  act  requiring  9verj 
selling  goods  by  trading  stamps  to  pay  license  fee. 

SyL  7  (XI,  300).    Interstate  commerce — Mingling  goods. 

Approved  in  Wrought  Iron  Bange  Co.  v.  Campen,  135  N.  C.  52! 
47  S.  E.  665,  667,  holding  goods  brought  into  state  and  incorporate 
general  property  thereof  fit  subject  of  state  taxation. 

(XI,  301.)  Miscellaneous.'  Cited  in  Central  B.  B.  Co.  ▼.  Elixab 
N.  J.  L.  581,  57  Atl.  406,  on  question  of  prosecutor's  right  to  I 
the  validity  of  an  ordinance. 

120  U.  8.  506-510,  30  L.  707,  8CHULEB  v.  ISBAEL. 
SyL  2  (XI,  301).    Garnishee's  defenses  same  as  against  debtof 
Approved  in  Field  v.  Sammis,  12  N.  M.  47,  73  Pac  620,  f oUowinf 
Frees  v.  Shields  Const.  Co.,  145  Fed.  1020,  staying  federal  court  pi 
ings  to  offset  deposit  against  note  until  receiver 's  action  on  note  ij 
court  is  settled ;    Harrison  v.  Bemington  Paper  Co.,  140  Fed.  394,  h( 
in  action  upon  stockholders'  statutory  liability  corporation's 
though  merged  in  judgment,  still  competent  evidence  of  debt 
sented;  Stern  etc.  Co.  v.  Wing,  135  Mich.  332,  97  N.  W.  792,  de< 
order  granting  claimant  leave  to  intervene  immaterial  where  gmr 
defendant  pleaded  same  defense  urged  by  claimint,  and  cause 
mined  upon  undisputed  facts;  Frank  ▼.  Mercantile  Nat.  Bank,  '. 
Y.  268,  108  Am.  St.  Bep.  805,  74  N.  E.  842,  holding  debtor  may 
claims  acquired  after  bankrupt's  insolvency,  but  before  assumpt 
liability  upon  which  sued.    See  111  Am.  St.  Bep.  422,  note. 

120  U.  S.  511  517,  30  L.  704,  LACLEDE  BANK  t.  SCHULER. 

SyL  2    (XI,  302).     Assignment,  notice  of,  gives  priority. 

Approved  in  Johnston  v.  Huff,  133  Fed.  706,  66  C.  C.  A,  534. 
assignment  not  presented  till  one  day  before  bankruptcy  ia  pref< 

Distinguished  in  Third  Nat  Bank  v.  Atlantic  City,  130  Fed.  753 
0.  A.  177,  holding  public  contractor's  warrant  accepted  by  eomptrol 
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120  U.  a  517-555 


P 


delivered  to  bank  for  advancements  operated  as  transfer  of  legal  titla 
witbont  further  notice. 

120  U.  8.  517-526,  30  L.  701,  CARTEB  CO.  v,  8IKT0N, 

Syl,  1  (XI,  3€3).     Subject  of  act  in  title. 

Approved  in  Blair  v»  Chicago,  201  U.  8*  452,  50  L.  823,  26  Sup.  Ct. 
427,  holding  lUinoia  requirement  satisfied  if  incongnioua  legislation  ex- 
cluded, and  raattera  included  by  fair  intendment  have  proper  or  necessary 
connection  with  titk. 

Syl.  3  (XI,  303).    New  cDuntiea  paying  debti  of  old. 

Approved  in  Desha  Co,  v.  Cbieot  Co-,  73  Ark.  395,  396,  84  9.  W.  62 8 , 
629,  sustainiug  act  apportioning  indebtednesa  between  old  county  and 
part  detached  and  authorizing  collection  of  just  proportion  of  expenses 
compromising   claim. 

120  U.  S.  527-534,  30  L.  740,  ACCIDENT  XNS.  CO.  v,  CEANDAL. 

Syl.  1   (XI,  303).     Defendant  introducing  evidence  waives  error. 

Approved  in  United  States  etc.  Co.  v.  Board  of  Commrs.,  145  Fed. 
150,  holding  demurrer  to  plaintiff  ^a  case  waived  by  subsequent  intro- 
duction of  evidence  to  merits;  Burton  v.  United  States,  142  Fed. 
60,  holding  right  to  insist  that  verdict  should  rest  solely  upon  prose- 
eution^s  evidence  waived  by  production  of  evidence;  Carle  v.  Oklahoma 
Woolen  Mills,  16  Okl.  522,  86  Pac,  68,  holding  party  proceeding  with 
cause  waives  exception  to  court's  ruling. 

Syl.  2  (XI,  304).    Self-destruction  excludes  suicide  while  insane. 

Approved  in  Jamagin  v.  Travelers'  Pro.  Assn.,  132  Fed.  $95,  66 
C.  C.  A.  622,  68  L.  R.  A.  499,  holding  death  while  in  custody,  through 
negligence  of  officers,  within  policy  exceptions,  of  death  by  "inten- 
tional injuries  inflicted  by  another." 

Distinguished  in  Whitfield  v.  Aetna  Life  Ins.  Co.,  144  Fed.  359, 
permitting  insurer  to  limit  policy  to  one -tenth  its  value  in  case  of 
death  by  suicide. 

120  U,  8.  634-565,  30  L.  759,  FLETCHER  v.  FULLER. 

Syl.  1   (XI,  305).    Grant  presumed  from  possession  and  use. 

Approved  in  Penny  v.  Central  Coal  &  Coke  Co.,  138  Fed.  772,  pre- 
suming in  absence  of  deed  from  thirty  years^  uninterrupted  possession 
of  land  that  entry  was  under  purchase. 

Syl.  2   (XI,  306),     Payment  of  taxes  evidences  oimersbip. 

Approved  in  McCaughn  v.  Young,  85  Miss.  293,  37  So.  842,  holding 
person  under  deed,  paying  taxes  and  using  lands  to  same  extent  as 
other  lands  owned  by  bim,  cutting  timber  therefrom  and  recording  morV 
gagea  thereon,  possessed  lame  adverse!/* 


120  U.  S.  556-5S6         Notes  on  XT.  S.  Beports.  mo 

120  U.  S.  556-569,  30  L.  754,  PEOPLE'S  SAVINGS  BANK  ▼.  BATES. 

SjL  2  (XI,  307).    ChaUel  mortgage  proof  against  general  creditor. 

Approved  ia  Chandler  t.  Coleord,  1  OkL  276,  32  Pae.  335,  boldiBg 
tiftt  creditor  must  obtain  judgment  and  Ibyj  Talid  exeention  before 
atta^'^^g  chattel  mortgage  of  debtor;  dissenting  opinion  in  Blaekmaa 
▼.  Baxter,  125  Iowa,  130,  100  N.  W.  79,  70  U  B.  A,  250,  majority 
holding  an  administrator  maj  claim  unrecorded  chattel  mortgage  of 
decedent  Toid  as  against  existing  creditors. 

SyL  4  (XI,  307).    Pre-existing  debt  poor  mortgage  consideratioa. 

Approved  in  Dogan  t.  Beckett,  129  Fed.  58,  63  C.  C.  A.  498,  holding 
mortgage  authorizing  mortgagor  to  remain  in  poseession  and  providing 
for  an  accounting  each  daj  to  mortgagee  not  frandnlent  on  face; 
Board  of  Trustees  v.  Fry,  192  Mo.  563,  91  8.  W.  475,  denying  porehseer 
of  deed  of  trust,  executed  after  erroneous  decree  denying  foreclosure, 
to  secure  existing  debt,  protection  against  mortgage  upon  reverMl  of 
decree;  Empire  State  etc.  Co.  v.  Trustees  of  W.  F.  lusher  4  Co.,  67  N.  J. 
Eq.  606,  60  AtL  941,  declaring  mortgage  to  secure  antecedent  debt 
not  given  for  value  within  bankmptcy  act  or  state  corporation  act 

Distinguished  in  In  re  Marin  etc  Co.,  144  Fed.  651,  denying  under 
New  York  decisions,  mortgage  covering  after-acquired  property  valid 
as  to  houseboat  built  chiefly  with  labor  and  materials  furnished  after 
woitffLgt  given. 

9fL  5  (X^  307).    Bin  and  notes  before  maturity  negotiable. 

Approved  in  Herriek  v.  Edwards,  106  Mo.  App.  637,  81  &  W.  467, 
Itolding  negotiability  of  note  destroyed  by  memorandum  upon  back. 
"Note  not  transferable  or  to  be  used  as  collateral  without  written 
consent  of  principal  and  indorsers." 

120  U.  S.  569-575,  30  L.  732,  CHICAGO  ETC.  B.  B.  ▼.  OUFFEY. 

Syl.  2  (XI,  308).    Taxation  exemption  must  be  clear. 

Approved  in  Lake  Drummond  Canal  Co.  v.  Commonwealth,  103  Va. 
345,  49  S.  E.  508,  holding  foreclosure  sale  of  corporate  property  and 
franeise  did  not  pass  to  purchaser  corporation's  immunity  from  taxa- 
tion. 

120  U.  8.  575-586,  30  L.  789,  SCHLEY  v.  PULLMAN  CAB  CO. 
Syl.  1   (XI,  309).     Husband  joining  in  wife's  deed. 
See  notes,  97  Am.  St.  Rep.  585,  586,  587. 

Syl.  2  (XI,  309).  ''PersonaUy  came  and  known,"  implies  acquaint- 
ance. 

Approved  in  Garton  v.  Hudson-Kimberly  Pub.  Co.,  8  OkL  638,  58 
Pac.    948,   omission   of   "their"   in   acknowledgment   provision,   ''and 

each  for  themselves  acknowledge  execution  thereof  to  be  free  aad 

voluntary  act,"  does  not  render  acknowledgment  void.  8ea  108  Am 
St.  Bep.  570,  note. 


13S1 


Notes  on  U.  S.  Exports. 


120  U,  a  586-630 


120  U.  8.  586-595,  30  L.  734,  GILMEE  v.  STONE. 

SyL  1   (XI,  309),     Extriuaic  evidence  to  explain  ambiguitiea. 

Approved  in  Cook  v.  Universaliat  Gen,  ConventioHj  138  Mich.  160, 
101  N.  W.  218,  admitting  eddence  where  bequest  to  *' Universal iat 
Japan  Mission  Fund'*  to  show  testatrix  a  UniverBalJBt  in  faith;  Dar- 
nell V.  Lafferty,  113  Mo.  App.  303,  H8  8.  W.  791,  admitting  parol  evi- 
dence to  show  what  heifers  and  cows  were  referred  to  bj  statement 
'*ten  head  of  cows  and  heifers,'* 

120  U.  a  600-605,  30  L,  798,  EAST  ST.  LOUIS  v.  AMY. 

Sjl.  1  (XI,  310).  Illinois  permits  municipal  bond  taxation. 
■  Approved  in  People  v.  Peoria  etc.  By.  Co,,  216  lU.  227,  74  K  E. 
736,  holding  school  directors*  duty  when  bonds  issued  and  indebtedness 
incurred  to  provide  annual  tax  to  pay  interest  and  principal;  Fettibone 
V.  West  Chic.  Park  Commrs.,  215  DL  317,  324,  326,  74  N.  E.  392,  394, 
holding  constitutional  provision  BelfeieeiitJng  act  not  repugnant  be- 
cause amount  raised  thereby  insuffieient  to  pay  interest  and  principal  of 
bonds;  Evans  t.  McParland,  186  Mo.  727,  85  8.  W.  880,  hokiing  indebt- 
edness voted,  constitutional  provision  providing  for  tax  to  pay  sanu^ 
self -enforcing. 

SyL  2  (XI,  310).     Mandamus  compelling  dty  to  levy  tax- 
Approved  in  McKie  v,  Boee,  140  Fed,  148,  denying  wrongful  expend- 
iture of  proceeds  of  bond  sale  to  pay  judgment  a  defense  to  petition 
for  mandamus  to  compel  tax  levy  to  pay  judgment 

SyL  3  (XI,  310 )«     Mandamus  compelling  single  tax  levy. 

Approved  in  State  v.  Walker,  193  Mo.  712,  92  S.  W.  74,  awarding 
mandamus  to  compel  school  board  to  execute  refunding  bonds  to 
liquidate  former  bonds,  where  no  tax  provided  for  their  liquidation. 

120  U.  S.  605-630,  30  L.  801,  GONZALES  v.  BOSS. 

SyL  2  (XI,  311).     Regularity  of  officiars  acts  preaumed. 

Approved  in  Griffin  v.  American  Gold  Min.  Co.,  136  Fed.  73,  68 
C-  C.  A.  637,  presuming  in  support  of  levy  that  marabal  performed 
the  proper  acts  in  levying  attachment. 

SyL   3    (XI,  311),     Mexican  laws  relating  to   pub  lie   grants. 

Approved  in  Surghenor  v.  Banger,  133  Fed.  461,  holding  final  pur- 
chaser having  grant  surveyed  and  possession  issue  to  him  by  commis- 
sioner  took  both  legal  and  equitable  title. 

(XI,  311.)  Miscellaneous.  Cited  in  Barnes  ▼.  Newton,  5  Okl.  448, 
49  Fac.  1077,  holding  favorable  deeiaion  of  Land  Department  not 
entitling  one  out  of  possession  to  maintain  injunction  auit  to  r&covej 
possession  of  land. 
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120  U.  8.  630-648,  30  L.  810,  DUSHANE  t.  BENEDICT. 

8jL  8  (XI,  311).    Sale  for  partiealar  purpose — ^Wsrrantj. 

Approyed  In  Bunch  v.  Weil,  72  Ark.  347,  80  8.  W.  583,  65  L.  B.  A. 
80,  reaffirming  rule;  Davis  etc.  Go.  v.  Mallory,  137  Fed.  335,  69  L.  B.  A. 
973,  69  C.  C.  A.  662,  denjing  implied  warranty  from  contract  to  supply 
described  and  definite  article,  although  vendor  knew  article  purchased 
for  particukr  purpose;  Ketchum  v^  Stetson  etc.  Mill  Co.,  33  Wash.  97, 
73  Pac.  1128,  holding  purchaser  inspecting  logs  before  running  through 
mill  cannot  recover  damages  to  mill  oa  account  of  iron  imbedded  in 
logs. 

8jl.  7  (XI,  312).    Purchaser  may  set  off  warranty  claim. 

Approved  in  Anglo-American  etc  Go.  t.  Lombard,  132  Fed.  732,  68 
C.  C.  A.  89,  denying  stockholder's  right  in  federal  court  to  offset  in- 
debtedness from  corporation  to  him  in  action  to  enforce  statutory  lia- 
bility. 

(XI,  312.)  Miscellaneous.  Gited  in  Kimber  t.  Young,  137  Fed. 
747,  70  G.  G.  A.  178,  holding  cause  of  action  for  breach  of  warranty 
may  be  joined  with  that  for  deceit  growing  out  of  same  transaction. 

120  U.  8.  649-678,  30  L.  830,  POBTEB  t.  PITTSBUBG  ETG.  STEEL 
CO. 

8yL  3  (XI,  313).    Majority  owner  not  dominating  directors. 

Approved  in  Virginia  etc  Go.  v.  Fisher,  104  Ya.  132,  51  8.  E.  202, 
holding  stockholder  must  demand  directors  to  institute  proceedings 
unless  refusal  to  do  so  reasonably  certain. 

120  U.  S.  678-707,  30  L.  766,  BALDWIN  v.  FBANKS. 

Sjl.  1   (XI,  314).     Separable  constitutioDal  parts  of  statute  upheld. 

Approved  in  United  States  v.  Ju  Toy,  198  U.  S.  263,  49  L.  1044, 
25  Sup.  Ct.  644,  holding  exception  of  a  class  constitutionally  exempt 
cannot  be  read  into  general  words  of  act  to  save  what  remains;  Brooks 
T.  Southern  Pac  Go.,  148  Fed.  993,  995,  declaring  federal  employer's 
liability  act  void,  act  applicable  to  all  commerce  and  not  confined  to 
that  subject  to  federal  control;  United  States  v.  Scott,  148  Fed.  435, 
436,  declaring  statute  making  it  a  criminal  offense  for  interstate  car- 
riers to  discriminate  against  employees  joining  labor  unions  void  if 
statute  unlimited;  Gella  Com.  Co.  v.  Bohlinger,  147  Fed.  423,  holding 
act  permitting  service  upon  state  auditor  void,  being  applicable  to 
foreign  corporations  doing  business  without  state;  In  re  The  Copper 
Ring,  143  Fed.  650,  refusing  to  limit  California  Insolvency  Act  making 
costs  incurred  in  attachment  proceedings  a  preferred  claim  to  case:?  in 
which  taxable  costs  provable  under  bankruptcy  act. 

(XI,  315.)  Miscellaneous.  Cited  in  Smiley  v.  Kansas,  196  U.  8. 
455,  49  L.  550,  25  Sup.  Ct  289,  holding  federal  supreme  court  pre* 
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eluded  from  determining  on  writ  of  error  whether  statute  construed 
hy  state's  Mgbest  court  violates  federal  constitution. 

120  XJ,  3.  707^737,  30  L.  776,  VITERBA  v.  FRIEDLANDEB. 

Sjl,  7   (XI,  316),     Louisiana  Code  construed  hy  text. 

Approved  in  Morton  Trust  Co.  r.  American  Salt  Co.,  140  Fed.  542, 
holding  code  makes  *  *  uumovables  by  destination '^  all  movables  per- 
manently attached  hy  owner  to  realty  and  all  placed  thereon  for  ser- 
vice and  exploitation. 

(XI,  316.)  Miscellaneous.  Cited  in  Chesapeake  etc.  By.  Co.  t.  Deep- 
water  Ey.  Co.,  57  W,  Va.  674^  50  8.  E.  &04,  to  point  that  in  construe- 
tion  of  a  statute  all  acts  in  pari  materia  repealed  or  unrepealed  are  to 
bo  conaidered. 

120  U.  B,  737-747,  30  L.  818,  EX  PAETE  PARKIER. 

Syl.  1  {XI,  316),     Supreme  court  mandamusing  lower  court. 

Approved  in  Ex  parte  Meriitt,  142  Ala.  117,  38  So,  183,  refusing 
to  mandamus  judge  of  lower  court  to  vacate  decree  diamiaaing  bill  for 
want  of  equity. 

120  n.  8.  747-759,  30  L.  S25,  FOURTH  NAT.  BANK  ▼.  FRANCKLYN, 
6yl.  2  (XI,  317).     Statutory  remedy  creating  right  exclusive. 
Approved  in  Abbott  v,  Goodall,  100  Me.  235,  60  AtL  1032,  denying 

equitable  suit  maintainable  against  Maine  stockholders  alone^  statute 
contemplating  pro  rata  contribution  by  all  stocltholdera ;  Legg  v.  Dewing, 
27  R.  I.  126,  60  Atl.  1066,  holding  under  general  laws  action  to  en- 
force stockholder 's  liability  maintainable  only  by  judgxnent  creditor 
of  corporation ;  Rosa'  v.  Kansas  City  etc.  Ry.  Co.,  34  Tex.  Civ,  587,  79 
8.  W*  627,  holding  where  statutory  liability  is  sought  to  be  enforced 
suit  must  be  brought  witMn  statutory  time  determined  by  law  of  place 
where  action  arose. 

DUtinguiabed  in  Walker  v.  Globe  etc.  Co,,  140  Fed.  310,  holding 
copyright  proprietor's  right  to  maintain  general  action  for  damage 
not  limited  by  statutes  provided  for  forfeiture  of  infringing  copies  and 
injunction  suits  to  restrain  future  infringements;  Harrigan  v.  Qilchrist, 

121  Wis.  268,  99  N.  W.  948,  holding  statute  only  regulates  and  aids 
court  to  administer  property  of  insolvent  corporation  for  beneit  of 
er  edit  era. 

Syl.  4  (XI,  318).     State  laws  govern  stockholder's  liability. 

Approved  in  Mid  die  town  Nat.  Bank  t.  Toledo  etc.  By.  Co,,  197  U,  8. 
"405,  49  U  810,  25  Sup.  Ct.  462,  denying  stockholder's  liability  in  Ohio 
corporation  enforceable  outside  of  jurisdiction  of  state;  Miller  v. 
Smith,  26  R.  I.  153,  58  Atl.  636,  66  L.  R.  A.  473,  denying  equitabll 
suit  by  creditors  to  enforce  stockholder's  double  liability  wheri  iJl 
ereditors  and  stockholdera  ar^  not  parties* 
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